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I. INTRODUCTION

Black Diamond Development LLC, Lee Wittenberg, and
Wayne Courtney (Appellants) appeal the dismissal of their claim
against Union Bank, N.A. (Union Bank) for breach of a construction
financing agreement and subsequent award of attorney fees and
costs. The trial court’s erroneous legal rulings — preventing discovery
into relevant issues, failing to provide clarity as to the scope of its
orders, and completely foreclosing Appellants’ opportunity to pursue
their claims — hamstrung Appellants’ ability to prosecute their case.

In 2005, the predecessor to Union Bank, Frontier Bank
agreed to a comprehensive $4,000,000 construction financing
agreement with Appellants to fund the development of commercial
property in Black Diamond, Washington. As with most real estate
development projects, the financing was to take place in two stages:
a short-term construction loan and a long-term permanent loan
(permanent financing). The short-term loan was to finance the
actual construction of the project, and the permanent loan was
designed to replace or “take out” the short-term borrowing.

Appellants paid a “commitment” fee to secure a permanent
loan. Securing a commitment for permanent financing is critical in

construction financing for small businesses like Black Diamond



Development because with limited capital, these companies rely on
permanent financing to repay funds drawn during construction.

The construction financing agreement was contained in
multiple written documents drafted by Frontier Bank. The loan
documentation included, among other things, (1) a “commitment
letter” explaining when Appellants would receive financing and on
what terms, (2) a Construction Loan Agreement governing short-term
funding for the proposed development, (3) a promissory note setting
forth the terms of payment and default, and (4) a Deed of Trust
securing property in favor of Frontier Bank in the event of non-
payment. Each document was contemporaneously executed,
approved by Frontier Bank, and maintained in bank records.

As it turned out, the loan documents contained errors and the
agreement was not administered in good faith (several Frontier Bank
executives, including some involved in this case, were eventually sued
by the FDIC). Appellants’ agreement was no exception. The
permanent loan was triggered by Appellants’ ability to meet a certain
“aggregate collected rent” threshold. Once Appellants met this
threshold, they requested a “conversion” to permanent financing,
Despite Frontier Bank’s written promises that it would “stand by” its

original commitment, the “conversion” never came.



By 2010, Union Bank acquired Frontier Bank, and agreed in
its deal with the FDIC to “expressly assume” all commitments and
unfunded loan obligations. Appellants again requested that their
cons’;ruction financing agreement be converted to a permanent
loan. Union Bank did not deny an obligation to do so, nor did they
claim Appellants were somehow ineligible for a permanent loan.
For roughly the next two years, Appellants made, and Union Bank
accepted, interest and principal payments along the previously
agreed-to permanent loan terms.

Then, in 2012, Union Bank began contending that Appellants
were in default, threatened to foreclose their property, and began
charging default interest. Union Bank still continued to accept
payments from Appellants based upon the existing agreement.
Appellants responded there was no default because they were
entitled to a permanent loan conversion. Union Bank belatedly
denied such an obligation on the basis that the “threshold” condition
for permanent financing had not been met. Union Bank did not
claim there was no agreement, rather they changed course and
claimed Appellants did not qualify for a permanent loan.

Union Bank moved forward with its default. In the process,

Union Bank failed to credit Appellants for payments at least twice



and charged default interest on incorrect principal amounts. Faced
with the threat of property foreclosure, Appellants filed a lawsuit in
August 2012. Appellants then secured replacement financing for a
permanent loan from another lender at greater rates than those
promised in writing by Frontier Bank. Appellants paid off Union
Bank, reserving the right to challenge the incorrect amounts charged
on default and the permanent loan issue.

The trial court granted Union Bank summary judgment and
an award of attorney fees and costs. The award was tainted by an
erroneous ruling that Union Bank had no obligation to provide
permanent financing. The Court went on to implicitly deny a
motion to stay pending discovery even though weeks earlier, it
ordered Union Bank to produce relevant documents. The Court
compounded its errors by inexplicably dismissing Appellants’
separate claim to recover incorrect amounts charged on default.

On the issue of incorrect amounts charged on default, Union
Bank never moved for summary judgment on this claim, and failed
to refute evidence that Appellants were overcharged. Appellants’
claim was raised in their Complaint, explained in correspondence
between counsel, and even investigated by Union Bank in discovery.

Since there was no direct motion for summary judgment or oral



argument, why this claim was dismissed is unclear. Appellants filed
a motion for clarification, but it was denied. The undisputed
evidence raised a triable issue of fact as to whether the amounts
charged on default were incorrect regardless of permanent financing.

As to the claim for permanent financing, despite extensive
loan documentation, the trial court somehow found there was no
“meeting of the minds” without explaining what terms were missing
or how they were necessary to the case. The existence of a “meeting
of minds” is normally an issue of fact. In Washington, not every term
in an agreement must be defined so long as reasonably certain to
determine breach and the appropriate remedy. Courts routinely find
that the interest rate, amortization, collateral, duration, and
amount are sufficiently “material” to meet this standard.
Appellants presented evidence that these terms (and others) were
part of the parties’ overall financing agreement.

The trial court also rejected Appellants’ motion to stay pending
discovery. Just weeks before granting summary judgment, the court
ordered Union Bank to produce relevant documents. These
documents were never produced. The only evidence offered by Union
Bank supporting the argument that the parties omitted “material

terms” was a declaration from a bank representative not involved at



contract formation. Despite requests, Appellants were not granted
time to depose this person. Discovery could have provided evidence
of a “meeting of the minds.” When summary judgment was granted,
discovery cut-off was more than two months away.

The trial court ended this case too early and incorrectly denied
Appellants’ permanent financing claim. Reversal is appropriate.

II. ASSIGNMENTS OF ERROR

1. The trial court erred by entering its August 30, 2013
order granting Union Bank’s motion for summary judgment on the
issue of permanent financing, which provided at CP 802:

Union Bank, N.A. had no obligation to extend

permanent financing to Black Diamond Development

Company, LLC.

5 The trial court erred by entering its August 30, 2013
order granting Union Bank’s motion for summary judgment
dismissing all claims arising from the alleged breach of contract by
Union Bank. (CP 801-02.) Because of this error, the Court also
erred in its October 1, 2013 order denying Appellants’ motion for
clarification as it related to the claim of incorrect and excessive
amounts charged on default. (CP 805-818; CP 1214-17.)

3. The trial court erred by entering its August 30, 2013

order granting Union Bank’s motion for summary judgment and



rejecting Appellants’ estoppel claim raised to defend against Union
Bank’s exercise of contract default provisions. (CP 801-02.)

4. The trial court abused its discretion by entering its
August 30, 2013 order granting Union Bank’s motion for summary
judgment by implicitly denying Appellants’ motion for stay pending
discovery. (CP 700-01, CP 801-02.) The Court also erred in its
October 1, 2013 order denying Appellants’ motion for clarification
as it related to Appellants’ motion to stay. (CP 817, CP 1214-17.)

5. The trial court erred by awarding $93,154.54 in
attorney fees and costs to Union Bank on October 14, 2013 and
entering a Judgment against Black Diamond Development, LLC,
Lee Wittenberg, and Wayne Courtney. (CP 1223-1225, 1247-1250.)

6. The trial court erred in entering “Findings of Fact and
Conclusions of Law” No. 1:

Union Bank is entitled to reasonable attorneys’ fees
and costs under the attorney fees clause of the 2005
Construction Loan Agreement.

(CP 1224.) (No legal authority cited.)

7. The trial court erred in entering “Findings of Fact and
Conclusions of Law” No. 2:

Plaintiffs Lee Wittenberg and Wayne Courtney are

individually liable for Union Bank’s attorneys’ fees
under the terms of the Commercial Guaranties.

(CP 1224.) (No legal authority cited.)



8. The trial court erred in entering “Findings of Fact and
Conclusions of Law” No. 3:

Because the Court dismissed all of plaintiffs’ claims on

summary judgment and because all of plaintiffs’

claims arose out of plaintiffs’ mistaken belief that the

Construction Loan Agreement obligated Union Bank

to extend permanent financing, Union Bank is

entitled to an award of all of the reasonable fees and

costs incurred in defending this litigation.

(CP 1224.) (No legal authority cited.)
III. ISSUES RELATED TO ASSIGNMENTS OF ERROR

A. Whether the trial court erred by implicitly ruling that
there was no triable issue of fact whether Union Bank charged
incorrect and excessive amounts on default and/or failing to provide
any clarification of its ruling.

B. Whether the trial court erred by ruling there was no
triable issue of fact with Appellants’ estoppel claim seeking to
prevent Union Bank from charging default penalties.

C. Whether the trial court erred by ruling there was no
triable issue of fact whether the parties’ agreement did not include an
enforceable obligation to provide permanent financing because there
was no “meeting of the minds” as to the “material terms,” and
Appellants were under the “mistaken belief” there was an agreement.

E. Whether the trial court erred in implicitly denying

Appellants’ CR 56(f) motion to stay despite a pending order to



produce documents relevant to the parties’ dispute and a request to
depose the bank representative relied on by Union Bank.

F. Whether Union Bank may recover attorney fees from
Black Diamond Development, Lee Wittenberg, and Wayne Courtney
individually under the terms of the 2005 Construction Loan and/or
Commercial Guaranties signed by Messrs. Wittenberg and Courtney.

IV. STATEMENT OF THE CASE

A. STATEMENT OF FACTS.1

1. Frontier Bank offers a short-term and
permanent loan to Appellants.

In fall 2005, after negotiations and offers from several banks,
Black Diamond Development LLC (Black Diamond) arranged
financing with Frontier Bank for the development of commercial
property in Black Diamond, WA. (CP 733 at 1 3.) Frontier Bank did
not offer the most competitive rate, or the lowest loan fee, but it
presented a loan structure that best fit Black Diamond’s needs. (Id.)

Frontier Bank reviewed the financing arrangement in a “Loan
Memorandum” dated November 5, 2005. (See CP 768-775.) The

Loan Memorandum explained “[t]he primary source of repayment

! Argument Section A challenges the trial court’s ruling on Appellants’ motion for
clarification and relies on evidence from that motion. Argument Sections B and C
challenge rulings on summary judgment and rely on evidence in connection with
that briefing. Argument Sections C and D challenge the courts’ rulings on
Appellants’ CR 56(f) motion to stay and Union Bank’s motion for attorney fees
and rely on the evidence and briefing associated with those issues.




will either be the Frontier Bank permanent loan or a refinance loan
with another lender,” (CP 768), and identified:

Construction Loan Terms

Loan Amount: 4,090,000 Floor: N/A
Loan Fee: 1.25% Ceiling: N/A
Construction Index: Bank Rate Construction Term: 18 months
Construction Margin 1.00% Extension(s): One-6 month
Max LTV: 75% Extension fee(s): 0.50%
Min DCR 1.20

Permanent Loan Terms
Loan Amount: 4,090,000 Floor: N/A
Loan Fee: .50% Ceiling: N/A
Construction Index: FHLB Seattle Loan Term: 10 years
Permanent Margin 2.75% Max fixed period: Five years
Max LTV: 75% Amortization: 25 years
Min DCR 1.20

(CP 770.) The bank approved these terms two weeks later. (CP 777.)

i The parties sign a construction financing
agreement containing numerous subparts.

On November 28, 2005, Black Diamond and Frontier

executed a “Notice of Final Agreement” (2005 Notice). (CP 751.)

LN 14

The 2005 Notice defined the parties’ “Loan Agreement” as:
[O]ne or more promises, promissory notes, agreements,
undertakings, security agreements, deeds of trust, or
other documents, or commitments, or any combination
of those actions or documents relating to the Loan. . . .

(Id.) (emphasis added.) Along with the Notice, the parties executed
several documents “relating to the Loan.” (CP 733-34.) Relevant

loan documents are attached hereto. (See Appendices A-G.)
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a. Frontier Bank’s “Commitment Letter”

First, Black Diamond executed a “Commitment Letter.” (CP
747-49.) The first sentence of the letter described “a First Deed of

Trust Construction and Forward/Permanent loan under the following

»

contingencies . . (CP 747.) The “contingencies” included (1)

borrowers, (2) guarantors, (3) security/collateral, (4) loan amount,
(5) loan fee, (6) “CONSTRUCTION LOAN RATE,” (7) “PERMANENT
LOAN RATE OF INTEREST,” (8) “CONSTRUCTION LOAN TERM,”
(9) “PERMANENT LOAN TERM,’; and (10) amortization schedule for
a permanent loan. (See CP 747-48.)

The permanent loan terms in the Commitment Letter
mirrored those found in the bank-approved November 5, 2010 Loan
Memorandum. (Compare CP 770, CP 747-48, CP 710.) For
example, the Commitment Letter contained a clause setting forth the
terms for the “PERMANENT LOAN RATE OF INTEREST”:

The rate of interest will be calculated using a 2.75%
margin added to the corresponding Federal Home
Loan Bank index rounded to the nearest .125%.
Frontier Bank will calculate the actual rate at the time
of roll over. Permanent loan repayment will be
principal and interest due and payable on a monthly
basis, computed on a 25-year amortization, plus the
Lender’s reserves for taxes and insurance. This
payment will be automatically withdrawn from a
Frontier Bank checking account. When all conditions
governing a roll over loan have been met, Frontier
Bank shall have the exclusive right to place the
permanent financing of the subject property for a

11



maximum period of three months at terms and
conditions that are acceptable to Borrower and Lender.

(CP 7747 at  6; see also CP 711.)

The Commitment Letter also delineated when Appellants
were entitled to a “conversion” to permanent financing:

The Permanent financing terms provided above will

not be available until the aggregate collected rents of

both buildings, “B” and “C” are equal to or greater

than $381,000. This figure will be calculated using

fully executed leases on an annualized basis.
(CP 748 at 110.2)

The Commitment Letter explains it “shall serve as an
outline of requirements and terms upon which‘ the loan was
approved and around which the final terms, conditions, and
documentation will be structured.” Appellants were required to
execute the letter if the terms and conditions were “acceptable.”
(CP 749.) These terms were then secured by a $61,350
“commitment fee” (1.5% of the loan amount) (Id.) This was an
“above-market fee,” but the increased cost was acceptable because
Appellants believed the parties’ agreement secured favorable

construction loan and permanent loan terms. (CP 733 at Y 5.)

b. “Construction Loan Agreement”

Second, Black Diamond was asked to sign a “Construction

Loan Agreement” (Construction Loan) drafted by Frontier Bank. (CP

12



738-745.) The Construction Loan was for 18 months and provided
short-term financing for the actual construction of the proposed
Black Diamond project. (CP 738.) The Loan also identified
“conditions precedent to each [payment] advance” and provisions
defining events of default and the right to cure. (CP 739, 742.)

With respect to permanent financing, the Construction Loan
contained a section of “AFFIRMATIVE COVENANTS” noting that
the “[b]orrower covenants and agrees with Lender” that:

2.) THE PERMANENT FINANCING TERMS

PROVIDED ABOVE WILL NOT BE AVAILABLE

UNTIL THE AGGREGATE COLLECTED RENTS OF

BOTH BUILDINGS, “B” AND “C” ARE EQUAL TO OR

GREATER THAN $381,000. THIS FIGURE WILL BE

CALCULATED USING FULLY EXECUTED LEASES

ON AN ANNUALIZED BASIS.

(See CP 740-41.) While a building “C” is referenced, originally, Black
Diamond only asked Frontier Bank to finance building “B.” (CP 733
at 1 4.) Frontier Bank never advanced funds to allow for the
construction of building “C,” but Black Diamond met the “aggregate
collected rent” threshold of $381,000 on building “B” alone. (Id.)

The permanent financing provision appears to be a “copy and
paste” from the Commitment Letter where the “permanent financing

terms provided above” can be found (Compare CP 748 at 1 10.2, CP

741, CP 709.) Accordingly, the Construction Loan does not contain

13



an “integration” or “merger” clause indicating that the Loan is the
complete agreement between the parties, and instead provides:

Lender is willing to lend the loan amount to Borrower
solely under the terms and conditions specified in this
Agreement and in the Related Documents, to each of
which Borrower agrees.

(CP 738.) (emphasis added.) The Loan defines “Related
Documents” as all promissory notes, credit agreements (further
defined as a “commitment to lend money”2), loan agreements,
guaranties, deeds of trust, and “all other Instruments, agreements
and documents, whether now or hereafter existing, executed in
connection with the Loan.” (CP 744.) The definition of “Related
Documents” is consistent with the meaning of “Loan Agreement” in
the Notice of Final Agreement. (See CP 751.)

c. Promissory Note

Third, Black Diamond executed a Promissory Note requiring
Black Diamond to pay “so much as may be outstanding, together

with interest on the unpaid principal balance of each advance.” (CP

2 The loan documents do not define credit agreement.” In Washington, under
RCW 19.36.100, “credit agreement” is defined as:

[A]ln agreement, promise, or commitment to lend money, to otherwise
extend credit, to forbear with respect to the repayment of any debt or
the exercise of any remedy, to modify or amend the terms under which
the creditor has lent money or otherwise extended credit, to release
any guarantor or cosigner, or to make any other financial
accommodation pertaining to a debt or other extension of credit.

Id. (emphasis added).

14



715: 19-24: 726:8-16) (See also CP 1195) (citing CP 50.) The
Promissory Note also provided terms governing payment (see
“PAYMENT” clause), prepayment for “all loan fees” (see
“PREPAYMENT; MINIMUM INTEREST CHARGE” clause), default
(see “DEFAULT” clause), and cure rights (see “CURE PROVISIONS”
clause). (CP 715: 19-24:, 726:8-16.) (See also CP 1195-96) (citing CP
50-51.) In six years of performance, Black Diamond never missed a
monthly payment on its loan. (CP 736 at 114.)

d. Deed of Trust

Fourth, Black Diamond executed a Deed of Trust. (CP
715:19-24, 726:8-26; CP 1195-96.) The Deed explained that it was:

[GIIVEN TO SECURE (A) PAYMENT OF THE
INDEBTEDNESS AND (B) PERFORMANCE OF ANY
AND ALL OBLIGATIONS UNDER THE
[PROMISSORY] NOTE, THE RELATED
DOCUMENTS, AND THIS DEED OF TRUST.
(CP 54.) “Indebtedness” was defined as “all principal, interest, and
other amounts, costs and expenses payable under the Note or
Related Documents . ...” (CP 59.) Similar to other loan documents,
“Related Documents” included all promissory notes, credit

agreements (i.e. “commitments to lend money”), and “all other

Instruments, agreements and documents, whether now or hereafter

3 See fn. 2, supra.

15



existing, executed in connection with the Indebtedness.” (CP 60.)
Like the Promissory Note, the Deed of Trust set forth terms
governing payment (see “PAYMENT AND PERFORMANCE”
clause), default (see “DEFAULT” clause), and grantor’s cure rights
(see “RIGHT TO CURE” clause). (CP 1195-96) (citing CP 54, 57.)

3. Frontier Bank extends the financing agreement

and writes it will “stand by” its “original
commitment for permanent financing.”

The Construction Loan lasted from November 28, 2005 to
May 28, 2007. (CP 738.) The parties agreed to an extension in May
2007. (CP 753.) By this time, the “loan-to-value” ratio of the Black
Diamond property decreased, indicating that Appellants’ investment
was performing well. (See CP 712-13; CP 780-786.)

Around September 20, 2007, Frontier Bank asked Black
Diamond to sign a second extension in a “Change-in-Terms
Agreement.” (CP 734 at 1 9). Frontier Bank pressed Appellants to
agree to the extension in less than a day. (Id.) Appellants found
numerous errors and unannounced changes in the new proposed loan
documents and noted how Frontier Bank inaccurately represented
that the “proposed loan extension agreement merely extends the term

of the agreement ....” (Id.; CP 760.)
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After identifying these changes, Black Diamond manager Lee
Wittenberg requested a “conversion” to a permanent loan:
Lastly, in lieu of or in addition to the extension, we are
seeking the permanent conversion option provided to
us under the original agreement. We have surpassed
the lease-up milestone, and are glad to forward the
necessary rent roll and lease documents as proof.
(CP 760.) Frontier Bank Vice President, Judith Peace, wrote that the

bank was “willing to stand by our original commitment for

permanent financing.” (CP 761.) (emphasis added.) No one

challenged whether a commitment existed. (Id.) This written
assurance was maintained in Union Bank’s loan file. (CP 765 at §1.)

Frontier Bank then set forth permanent loan terms (CP 761),
most which were later incorporated in the Change-in-Terms
Agreement,4 (CP 734 at 1 8, 756-58). These terms were identical to
those provided in the Commitment Letter (CP 747-48) and 2005
Loan Memorandum approving the parties’ agreement (CP 770).
Meanwhile, Frontier Bank authored a new Loan Memorandum
explaining the “Permanent Loan” was the “Specific Source and
Schedule of Repayment” for the Construction Loan. (CP 784.)

The Change-in-Terms Agreement also provided terms for:

(1) payment (CP 756) (see “PAYMENT” clause), (2) pre-payment

4 According to Black Diamond’s Lee Wittenberg, “[i]t is worth pointing out the
difficulty in reading this document. Given Frontier Bank’s ‘rush’ to have this
agreement signed, the [a]Jgreement was faxed and signed.” (CP 734 at 1 8.)
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(Id.)) (see “PREPAYMENT; MINIMUM INTEREST CHARGE”
clause), (3) default (Id.) (see “DEFAULT” clause), and cure rights
(Id.) (see “CURE PROVISIONS” clause). These terms were similar, if
not identical, to other loan documents. (See supra.)

As to the preexisting obligations, the Change-in-Terms
Agreement stated:

CONTINUING VALIDITY. Except as expressly
changed by this Agreement, the terms of the original
obligation or obligations, including all agreements
evidenced or securing the obligation(s), remain
unchanged and in full force and effect.

(CP 757.) (emphasis added.)

4. Union Bank acquires Frontier Bank, assumes
liabilities for all commitments, but denies
permanent financing to Black Diamond.

In April 2010, Union Bank acquired Frontier Bank. (CP 586
at 1 8.) In its “Purchase and Assumption” Agreement with the
FDIC, Union Bank agreed:

The Assuming Institution [Union Bank] expressly
assumes at Book Value (subject to adjustment
pursuant to Article VIII) and agrees to pay, perform,
and discharge all of the following liabilities of the
Failed Bank as of Bank Closing . . . (i) liabilities, if any,
for Commitments.

(CP 847-48.) (emphasis added.) (See also RP 26:22-27.)
By May 2010, Union Bank contacted Appellants to discuss

the impending maturation of the Change-in-Terms Agreement. (CP

18



735 at 1 12.) Appellants once again asked for the appropriate
“conversion.” (Id.) Following this request, Union Bank did not
deny an obligation for permanent financing, nor claim there were
insufficient terms for an agreement. (Id.) Union Bank’s loan
records created after it purchased Frontier Bank confirm Union
Bank considered Appellants’ financing agreement to be a
permanent loan. (See CP 791.)

5. Improper amounts charged on default.

For approximately the next two years, despite the maturation
of the Change-in-Terms Agreement, Black Diamond continued to
make, and Union Bank accepted, interest and principal payments to
repay the funds drawn under the parties’ financing agreement. (CP
736 at 1 13.) In January 2012, Union Bank issued its first Notice of
Default, contending that Black Diamond immediately owed all
funds withdrawn under the Construction Loan. (CP 1078-79.) In
issuing this notice, Union Bank failed to follow the contractually
mandated procedures for default. (See e.g. CP 5 at 1 20; CP 1093.)
Subsequent revised notices of default were sent in June and August
2012. (CP 1081-1090.) The later Notices of Default set forth the

amounts Union Bank claimed were due and owing. (Id.)
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On multiple occasions, Black Diamond asked for a written
explanation for how the amounts on default were calculated. (See
CP 11:6-11, 15:24-16:12; CP 1072-74 at 11 2-9, 1092-1100). Union
Bank was informed that the failure to provide information
regarding the default amounts, and whether these amounts were
properly calculated, was viewed “as a separate breach of the bank’s
obligation” independent of permanent financing. (CP 1093.)

Black Diamond identified:

. At least two loan payments (totaling $46,719.12) that
were deposited by Union Bank, but never credited against the
amount owed on default. (CP 6 at 1 24; CP 736 at 113; CP 1098.)

° Union Bank accepted Black Diamond loan payments
and after at least forty-five (45) days returned the money, but
backdated the checks by over thirty (30) days. (CP 6 at 1 24; CP 81-
89; CP 736 at Y 13; CP 1073 at 11 5-6.) Union Bank charged default
rates as if Black Diamond failed to make any payments. (Id.)

° Union Bank charged appraisal and environmental
review fees for the Black Diamond property in connection with the
permanent loan, but there was no permanent loan conversion, and
Union Bank representatives stated these fees would not be charged

to Black Diamond. (CP 6 at § 24; CP 29 at 1 16, 20-22; CP 1098.)
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° Union Bank charged attorney fees without providing
an invoice or cost breakdown for the work. (Id.) Black Diamond
claimed that these amounts were excessive. (Id.) (See also CP 1142
at 27.) Black Diamc.)nd eventually discovered that Union Bank’s
attorneys charged at rates in excess of $700/hr. (See e.g. CP 941.)

These claims were included as part of Appellants’ Complaint,
which alleged in part at Paragraph 24:

Plaintiffs believe that Defendant has improperly
calculated the interest, failed to properly apply
payments to principal, and is seeking repayment of
improper amounts in the appraisal and
environmental review categories . . . .
(CP 6 at  24.) This allegation was incorporated as part of Black
Diamond’s breach of contract claim. (Id. at  25.)

Appellants also filed a “Motion for a Preliminary Injunction
and Order Directing Defendant to Provide an Accounting,”
explaining that it contested charges on default as a separate basis
for breach. (CP 19:19-20:3; CP 29 at 1Y 16, 20-22.) Appellants then
asked for “an accounting of the loan that includes a breakdown of
the payoff amount.” (CP 21:16-17.) Union Bank never responded to

Appellants’ motion and the trial court did not rule on whether

Union Bank should provide an accounting. (Id.)
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Subsequently, Black Diamond again wrote to Union Bank
identifying problems with the amount charged on default. (CP
973:6-25; CP 1097-99.) Left with the threat of property foreclosure,
Appellants paid the default amounts “under protest” and explained
that they did “not agree that the bank has properly calculated the
amount that is owing for many reasons, which is the basis of the
lawsuit.” (CP 973-74; CP 1074 at 17; CP 1100.)

On November 28, 2012, Plaintiffs served their First Requests
for Production to Union Bank. (CP 974:9-25; CP 1074 at 11 8-9; CP
1102-1115.) All but two requests were tailored to obtain documents
describing, indicating, or otherwise evidencing every line item
charged against Appellants on default, and the calculations for how
both principal and default amounts were determined. (Id.)
Appellants still do not have a complete record of the amounts
charged on default and how they were calculated. (CP 974:15-17.)

During litigation, Union Bank served its own discovery
request seeking the basis for Appellants’ claim for improper
amounts charged on default. The request asked:

Please state the factual basis for the allegations

- contained in paragraph 24, including but not limited
to, Your calculations supporting your contentions of
the “proper” Loan principal owed, accumulated

interest owed under the Loan, and proper application
of payments to the principal of the Loan. Please
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support Your calculations with a line-by-line account
or a spreadsheet that shows in detail how You have
calculated that amount.

(CP 975:1-19; CP 1120.) In response, Black Diamond explained the
basis for its claim, but that a full articulation of challenged amounts
could not be provided until production of documents was complete.
(Id.) Production remained incomplete. (CP 975 at 4:9-12.)

B. PROCEDURAL HISTORY.

Appellants filed their Complaint on August 9, 2012 for
breach of contract, estoppel, and a permanent injunction to prevent
a Union Bank foreclosure of Black Diamond property. (CP 1-9.)
Black Diamond secured replacement financing and paid off the
Union Bank loan in October-November 2012. (CP 1100.) Union
Bank did not file an Answer until June 18, 2013 at which time it
counterclaimed alleging that it was entitled to attorney fees and
costs against (1) Black Diamond under the terms of the
Construction Loan, and (2) Lee Wittenberg and Wayne Courtney
pursuant to Commercial Guaranties signed as part of the
construction financing agreement. (CP 101-108.) Appellants
answered Union Bank’s counterclaim denying they were in default

and noting that Mr. Wittenberg’s and Mr. Courtney’s obligations
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under the Commercial Guaranties were extinguished when the
amount allegedly due to Union Bank was paid in full. (CP 579-581.)
Union Bank’s late Answer and Counterclaim came in the
midst of a discovery dispute between the parties. (See CP 109-124;
CP 125-186; CP 485-498; CP 557-663.)5 Following the loan pay-off,
in November 2012, Appellants served discovery requests asking for
documents created by bank representatives involved with the
financing agreement (CP 264.) Appellants successfully filed a
motion to compel the production of these documents (CP 575-576.)
Two weeks after the trial court’s discovery order, and before
the compelled material was produced, Union Bank moved for
summary judgment. (CP 625-646.) The issue of incorrect amounts
charged on default was not addressed in the motion. (See CP 706 at
2:15-22.) Relying on the declaration of Guillermo “Bill” Herrera,
Union Bank claimed there was no obligation to provide permanent
financing because material terms such as “an amount for permanent
financing, a rate for permanent financing, default terms,
specification of collateral, cure rights, and prepayment terms” were

missing. (CP 587 at §10.) Mr. Herrera is not a signatory on the loan

5 This briefing is relevant to Appellants’ CR 56(f) motion to stay. See infra.
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documentation, nor was he involved with the parties’ agreement at
contract formation. (See CP 737-751; CP 768-777.)

Appellants moved for a stay until Union Bank complied with
the trial court’s order and discovery was complete. (CP 647-658, 693-
699.) Appellants asked for time to conduct discovery regarding,
among other things, what the parties agreed to, how the financing
agreement was administered, and the meaning of ambiguous terms.
(See e.g. CP 655:21-26; CP 697 at 11 3(a), 3(c).) This request
explained that depositions of bank officials were needed to refute the
claim that there was no agreement or “meeting of the ﬁinds” to
provide permanent financing. (CP 697 at 11 3(a), 3(c¢), 813, 815.)

The trial court granted Union Bank’s motion for summary
judgment. (CP 801-802.) Appellants were not allowed to depose
Mr. Herrera, nor given any of the requested documents ordered by
the trial court weeks prior. At oral argument, the Court explained:

There are disputed facts, but only once you determine
that there's actually a contract here and the facts to
determine whether there was a true meeting of the
minds. You still want, by any of the documents
provided, to say what the minds meant and agreed to in
-- in sufficient quantity of terms to support the contract.

(RP 34:4-10.) With the exception of “prepayment” terms, the Court
did not identify which terms it believed were “material” to

determine whether there was a “meeting of the minds.” (RP 33-34.)
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Appellants moved to clarify the scope of the trial court’s
order on the issue of incorrect amounts charged on default. (CP
805-15.) This issue was not briefed by Union Bank or addressed
before the trial court (See RP 33-34.) The trial court denied
Appellants’ motion for clarification. (CP 1214-17). In awarding
attorney fees, the trial court stated:

[T]he Court dismissed all of plaintiffs’ claims on

summary judgment and because all of plaintiffs’ claims
arose out of plaintiffs’ mistaken belief that the

Construction Loan Agreement obligated Union Bank to
extend permanent financing . . ...

(CP 1224.) (emphasis added.)

Since Union Bank prevailed on its claim on permanent
financing, and the trial court found that all dismissed, it then ordered
an attorney fees award against Appellants for $93,154.54. (CP 1224.)
In the process, the trial court ruled Mr. Wittenberg and Mr. Courtney
were also responsible for this award (id.), even though the amounts
owed under their Commercial Guaranties were extinguished when
the loan was paid off. (See CP 1063-64.)

On October 31, 2013, the trial court entered final judgment
for Union Bank in the amount of $0 and an award of attorney fees
and costs of $93,154.54. (CP 1247-1250.) On November 5, 2013,

Appellants filed a timely notice of appeal. (CP 1251-1257.)
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V. ARGUMENT

A. The Trial Court Erred By Denying Appellants’
Motion for Clarification Concerning Appellants’
Claim for Damages Arising From Improper
Amounts Charged on Default.

1. Standard of review.

A motion for clarification can be considered the equivalent of
a motion for summary judgment for purposes of appellate review.
See Huff v. Budbill, 141 Wn.2d 1, 7, 1 P.3d 1138 (2000) (motion for
clarification treated as a motion for summary judgment on the issue
of service of process). A trial court’s decision on summary judgment
is reviewed de novo. Lakey v. Puget Sound, Inc., 1776 Wn.2d 909,
922, 296 P.3d 860 (2013) (citations omitted). Summary judgment is
appropriate when there is no genuine issue of material fact and the
moving party is entitled to a judgment as a matter of law. Greater
Harbor 2000 v. City of Seattle, 132 Wn.2d 267, 279, 937 P.2d 1082
(1997) (citations omitted). All reasonable inferences are drawn in
favor of the party opposing summary judgment, “and the motion
should be granted only if, from all the evidence, reasonable persons

could reach but one conclusion.” Id.
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2. Appellants were entitled to pursue recovery of
incorrect and excessive amounts charged by
Union Bank upon default.

The trial court never clarified the basis for its decision to
dismiss Appellants’ claim for improper (and incorrect) amounts
charged on default. Union Bank did not include this issue in its
summary judgment motion. There appear to be two possible
grounds for such a decision: (1) the Court believed such a claim was
not properly pled or (2) the Court thought that the claim somehow
related to the permanent financing issue. Both are in error.

First, Appellants’ claim to recover incorrect and excessive
amounts on default was properly pled. CR 8 requires a party
asserting a “claim” to set forth in a pleading “a short and plain
statement showing that the pleader is entitled to relief . ...” See CR
8 (a). Pleadings are construed to do “substantial justice.” CR 8. A
complaint fails to meet the requirements of CR 8 where it does not
give the opposing party “fair notice” of plaintiff’s claims and the legal
grounds on which they rest. Champagne v. Thurston Cnty., 163
Wn.2d 69, 86, 178 P.3d 936 (2008) (complaint comported with
notice pleading rules based on the “totality” of allegations even
though certain statutory claims were not directly pled); Schoening v.

Grays Harbor Community Hosp., 40 Wn. App. 331, 698 P.2d 593
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(1985) (complaint was not a “vision of precise pleading” but
sufficient to put hospital on notice that defendants were seeking to
establish hospital's liability based on theory of corporate negligence).

To satisfy the “notice” requirement, Appellants needed to
plead a “short and concise” statement explaining why they were
entitled to relief. Paragraph 24 of Appellants’ Complaint does this.
(CP 6 at 1 24.) Appellants alleged Union Bank “improperly calculated
the interest, failed to properly apply payments to principal, and is
seeking repayment of improper amounts in the appraisal and
environmental review categories . . . .” (Id.) This claim was also
explained (1) in correspondence both before and after the
commencement of litigation (CP 1072-74 at 11 2-9; CP 1092-1110), (2)
in several motions (CP 15:24-16:13, 19-20; CP 112:19-22; CP 242-253;
CP 706:21-23; CP 972-74; CP 1061-62), and (3) during discovery on a
line item basis (CP 131-143, 1101-1115).

Further demonstrating that Union Bank had ample “notice,”
incorrect default amounts were the subject of a Union Bank
interrogatory request. (CP 1120.) Parties use the discovery process to
uncover the evidence necessary to pursue their claims and defenses,
Putman v. Wenatchee Valley Med. Ctr, P.S., 166 Wn.2d 974, 983, 216

P.3d 374 (2009), and that is exactly what Union Bank did in this case.
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Second, while awarding attorney fees, the Court issued a
“finding of fact” stating “all of plaintiffs’ claims arose out of plaintiffs’
mistaken belief that the Construction Loan Agreement obligated
Union Bank to extend permanent financing . . . .6 (CP 1224.)
(emphasis added.) There is no evidence supporting this finding.
Even if the default amount issue was somehow tied to permanent
financing (a contention denied by Plaintiffs), at best, this was a
triable issue of fact. Either there were no facts supporting the trial
court’s conclusion or this was an issue of fact for the jury. See CR 56.
The trial court dismissed Appellants’ claim without evidence or logic.

The default amount issue is relatively mechanical, i.e., an
issue whether certain payments made by Appellants were properly
credited and applied against the principal amount owed and/or
obligations of the Appellants (such as appraisal and environmental
costs). The permanent financing issue is not mechanical; it requires
an analysis of what the parties’ agreement means. Because of this
difference, Appellants’ response to Union Bank’s motion for
summary judgment explains, “Black Diamond did not file a lawsuit

simply because of a disagreement over permanent financing,” Union

6 The issue of incorrect amounts on default was briefed in Appellants’ Opposition
to Union Bank’s Motion for Attorneys’ Fees and Costs. (CP 1059-1063.)
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Bank also charged “incorrect amounts on default.” (CP 706:2:15-22.)
Union Bank never refuted this statement.

The Declaration of Black Diamond Manager Lee Wittenberg
identifies at least two payments made by the company, but never
credited against the amount claimed in default. (CP 736 at §13.) His
declaration also points to instances where payments were held for an
extended period of time and returned to Black Diamond, but the
company was charged interest as if the payments were never made.
(Id.) He concludes, “Black Diamond challenges the accuracy of
Union Bank’s calculation of amounts paid on the loan and its
application of payments to interest and principal.” (Id.) Mr.
Wittenberg’s sworn statement, reiterating issues raised in his prior
declaration to enjoin the foreclosure of Black Diamond’s property
(CP 25-100), was never rebutted. This is the only evidence on the
issue of incorrect default amounts, and alone justifies reversal.

8 The trial court’s error was prejudicial.

An order erroneously granting summary judgment on a
claim is inherently prejudicial and requires reversal. Beers v. Ross,
173 Wn. App. 566, 569, 154 P.3d 277, 279 (2007) (finding “because
the record reveals issues of disputed fact, we reverse the trial court’s

award of summary judgment and remand the matter for trial”).
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The trial court failed to appreciate the nature and extent of
Appellants’ claims. Its summary judgment ruling was overbroad
and removed a significant part of Appellants’ action without
argument or clarification. Whether there was an obligation to
provide permanent financing has no logical connection to the proper
administration and application of loan payments.

B. Union Bank should have been estopped from
collecting default interest from Appellants.

Independent of overcharges on default, but equally as
prejudicial, Appellants argued Union Bank should have been
estopped from collecting default interest and penalties based on
claiming there was no agreement to provide permanent financing.
(CP 7 at Y 30;.) Appellants’ estoppel claim deals with the issue of
whether Union Bank could enforce contractual default provisions
based on the conduct of Union Bank representatives. (CP 727-28.)

Equitable estoppel may be used as a defense against the
enforcement of a contract. See McCormick v. Lake Washington
Sch. Dist., 99 Wn. App. 107, 117, 992 P.2d 511, 516 (1999) (citations
omitted). As this Court of Appeals recently explained in Top Line
Builders, Inc. v. Bovenkamp, No. 69225-9-1, --- P.3d ---, 2014 WL
948678 (Wash. Ct. App. Mar. 10, 2014), “[e]quitable estoppel

precludes a party from claiming the benefits of a contract while
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simultaneous attempting to avoid the burdens that contract
imposes.” Id. at *10 (citing Townsend v. Quadrant Corp., 173 Wn.
2d 454, 461, 268 P.2d 917 (2012)).

Appellants raised triable issues of fact to support their
estoppel claim.” Appellants offered evidence that “[plermanent
financing terms were later incorporated in the September 2007
Change-in-Terms Agreement.” (CP 734 at 1 9.) (See also CP 735 at
11.). For almost two years after that agreement “matured,” Union
Bank never denied an obligation to provide permanent financing
until it belatedly held Appellants in default. (CP 735-36.) Based on
the written documents, Appellants continued to have a reasonable
belief that there was an agreement in place. (Id.)

Affirming this reasonable belief, Appellants continued to
make, and Union Bank accepted, loan payments along permanent
financing terms (CP 735.) Relying on the actions of Union Bank,
Appellants did not seek replacement financing until they were
erroneously held in default and incurred high default penalties until

financing from a new lender could be secured to make a loan pay-off.

7 Equitable estoppel is appropriate where (1) a party’s admission, statement, or
act is inconsistent with its later claim; (2) another party acts in reliance on the
first party’s act, statement, or admission; (3) and injury would result to the
relying party from allowing the first party to contradict or repudiate the prior act,
statement, or admission. Kramarevcky v. Dep't of Soc. & Health Servs., 122

Wn.2d 738, 743, 863 P.2d 535 (1993).
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Union Bank argued that Appellants’ reliance on equitable
estoppel was pled in the “offensive,” and with little analysis, argued
such a claim was barred as a matter of law. (CP 640.) Union Bank
never explained how Appellants’ claim was being used as a “sword”
when it was pled to “shield” against Union Bank’s post hoc denial of
permanent financing and resulting loan charges. Union Bank
essentially took the position that every time a plaintiff pleads
equitable estoppel, that claim is barred as a matter of law. (Id.)

C. The Trial Court Erred by Granting Summary

Judgment on Appellants’ Claim Relating to
Permanent Financing.

1. Standard of review.

Whether Union Bank was entitled to summary judgment on
the issue of permanent financing is reviewed de novo, with all
reasonable inferences drawn in favor of the non-moving party. See
Lakey, supra, 176 Wn.2d at 922; Greater Harbor 2000, supra, 132
Wn.2d at 279. Summary judgment is denied where there is “any
reasonable hypothesis” entitling Appellants to the relief sought.
Mostrom v. Pettibon, 25 Wn. App. 158, 162, 607 P.2d 864 (1980).

2. Appellants were entitled to proceed on a
permanent financing breach claim.

In ruling in favor of Union Bank, the trial court found that

“[t]here are disputed facts, but only once you determine that there’s
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actually a contract here and the facts to determine whether there was
a true meeting of the minds.” (RP 34:4-7.) The existence of mutual
assent or a “meeting of the minds” is a question of fact unless no
reasonable person could conclude there was mutual assent. Evans &
Son, Inc. v. City of Yakima, 136 Wn. App. 471, 477, 149 P.3d 691
(2006) (correspondence supported a meeting of the minds).
Washington has not specified the “essential terms” for an
enforceable agreement to extend permanent financing, but at least
one reported decision is instructive. In Farm Crop Energy Inc. v.
Old Nat. Bank of Wash., 109 Wn.2d 923, 750 P.2d 231 (1988), a
plaintiff sued a bank alleging breach of contract following the
revocation of a loan commitment. Id. at 925-927. The trial court
instructed the jury on a breach theory, stating “[t]he bank’s written
loan commitment is a written contract which obligates the bank to
loan money to the plaintiff . . . in accordance with the terms and
conditions of the commitment.” Id. at 938 at fn. 1. On appeal, the
Washington Supreme Court remanded the case based on a separate
promissory estoppel claim, but left the breach action intact. Id. at
934. The commitment letter in Farm Crop, similar to this case,

contained an (1) interest rate, (2) amortization, (3) collateral, (4)
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duration/payment schedule, and (5) the loan amount. Id. at 934-935
(dissenting opinion providing commitment letter verbatim).

Farm Crop dovetails with established precedent, based on
the Restatement (Second) of Contracts, finding that there need only
be a “reasonable certainty” of terms to demonstrate manifestation
of assent. Under the applicable standard, “[c]ontract terms are
reasonably certain if they provide a basis for determining the
existence of a breach and for giving an appropriate remedy.” See
RESTATEMENT (SECOND) OF CONTRACTS § 33 (1979), see also Andrus
v. State, Dep't of Transp., 128 Wn. App. 895, 898, 117 P.3d 1152
(2005) (adopting RESTATEMENT (SECOND) OF CONTRACTS § 33).
Thus, a written commitment to provide permanent financing is
enforceable if it provides a basis for determining the existence of a
breach and for giving an appropriate remedy.

Appellants offered enough terms and ample evidence to
support breach. Under the construction financing agreement, the
obligation to provide permanent financing triggered when Black
Diamond reached an “aggregate collected rent” threshold of
$381,000. Records on file with (and created by) Frontier and Union
Bank confirm the parties agreed to a financing arrangement

containing an obligation to furnish a “permanent loan.” Appellants



met the specified eligibility requirements for permanent financing,
requested a conversion, but Union Bank refused to follow through.

In addition to setting forth the triggering condition for a
permanent loan, an interest rate, amortization payment schedule,
collateral, duration, and loan amount terms were defined in the
parties’ Commitment Letter. These terms are enough to form a basis
for a remedy, i.e. damages arising from more expensive replacement
financing. Even if these terms were somehow insufficient to allow a
trier of fact to assess damages, the Change-in-Terms Agreement, (as
well as the Promissory Note and Deed of Trust) provided the
additional terms Union Bank alleged were missing. See supra.

Courts and commentators are in harmony with Farm Crop
and RESTATEMENT (SECOND) OF CONTRACTS § 33. These authorities
expressly or implicitly find that loan commitment actions depend on
whether there are “essential terms” to determine the existence of a
breach and an appropriate remedy. See infra. In turn, the “essential
terms” to enforce loan commitments are (1) interest rate, (2)
amortization/payment schedule, (3) specification of collateral, (4)
duration, and (5) the loan amount. Id. Commentators explain:

Generally, the essential elements of a contract to lend
money include the amount and term of the loan, the
interest rate, the method of repayment, and any
required collateral. Even if the parties have not
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expressly stated one of these essential terms, the court

may fill the gap by reference to the parties’ prior

dealings or to commercial practice generally.
M. Budnitz, et. al, THE LAW OF LENDER LIABILITY, Y 1.03[3]
(Definiteness of All Material Terms) (2014) (citations omitted).8

In some respects, Washington goes even further. Cases
involving real estate transactions in this state9 find that if an injured
party performed “as far as he could by his own acts,” and the other
party “voluntarily and causelessly refused to proceed,” then that
party (Union Bank in this case) may not benefit from his own breach.
See Schweiter v. Halsey, 57 Wn.2d 707, 711-12, 359 P.2d 821, 823-24
(1961) (denying recovery of earnest money paid under an purchase
and sale agreement to convey real estate even though a legal

description of the land was missing, because a sufficient legal

description was circulated to the parties).

8 See also T.0. Stanley Boot Co., Inc. v. Bank of El Paso, 847 S.W.2d 218, 221 (Tex.
1992) (finding “a contract to loan money, the material terms will generally be: the
amount to be loaned, maturity date of the loan, the interest rate, and the
repayment terms”); Union State Bank v. Woell, 434 N.W.2d 712 (N.D.1989)
(essential terms for an agreement to lend money in the future includes “the amount
and duration of the loans, interest rates, and, where appropriate, the methods of
repayment and collateral for the loans, if any”).

9 In Washington, a greater degree of certainty in terms is required in an action for
specific performance than an action for damages. See Hedges v. Hurd, 47 Wn.2d
683, 289 P.2d 706 (1955) (breach of earnest money agreement justified award of
damages, even though contract was too vague to permit specific performance);
Valley Garage Inc. v. Nyseth, 4 Wn. App. 316, 319, 481 P.2d 17 (1971) (noting
“[a]lthough the parties could not be ordered to prepare and execute a real estate
purchase contract (since this would require a further meeting of the minds), the
contract contains the essential elements of a cash sale”).
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Since Appellants met the “aggregate rent threshold” to trigger
the permanent financing obligation (or at least there was an issue of
fact) (RP 33:5-10), Union Bank may not benefit from its decision to
“causelessly” ignore that obligation by failing to supplement the terms
it alleges are missing, especially when these allegedly “missing terms”
were boilerplate and provided in multiple loan documents.

3. Union Bank’s arguments for summary
judgment lacked merit.

In seeking summary judgment, Union Bank argued that, as a
matter of law, the claim for permanent financing be dismissed
because (1) any agreement to provide a permanent loan was barred
under 12 U.S.C. § 1823(e) (also known as the D’Oench doctrine), (2)
if there was an agreement, it was only an “agreement to agree,” and
(3) there were insufficient terms to find an agreement for permanent
financing. (CP 633-640.) The trial court agreed with Union Bank’s
third argument, but mostly focused on whether the Commitment
Letter solely constituted an agreement to provide a permanent loan.
(RP 33:12-16) (stating “[a]nd 1 think I have to assume that for
purposes of summary judgment I think I have to assume that the
commitment letter is somehow folded in. But it [the Commitment
Letter] is missing some material provisions that defeat it [the

Commitment Letter] as a contract. That’s the problem.”)
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Union Bank’s defenses lacked merit. Its motion primarily
centered on whether there was an enforceable agreement under 12
U.S.C. § 1823(e). When financial institutions assume obligations
from failing banks, prior agreements are enforceable if in writing,
contemporaneously executed by the parties, approved by the financial
institution, reflected in the bank’s records, and maintained from the
date of execution as an official record. See 12 U.S.C. § 1823(e).
According to federal case law, “[t]he proper inquiry is whether any of
[a borrower’s] claims are premised on an obligation that is found in
the loan documents or are not premised on an agreement
whatsoever.” In re Beitzell & Co., Inc., 163 B.R. 637, 649 (1993). The
financing agreement (and the written obligation for permanent
financing) satisfied 12 U.S.C. § 1823(e) or presented an issue of fact.

The agreement to provide a permanent loan was reduced to
writing, approved, maintained, and incorporated in the parties’ global
financing agreement. (See CP 740-41, 748.) The agreement was not
just one or two documents, rather, the totality of the “Loan
Agreement” included all promises, commitments, or other
agreements. (CP 751.) The obligation to provide permanent

financing survived 12 U.S.C. § 1823(e). See Beitzell, supra, 163 B.R. at
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648 (“when claims are based on provisions in the loan documents
themselves, such claims are not barred”). (See CP 719-724.)

Relying on Keystone Land & Development Co. v. Xerox Corp.,
152 Wn.2d 171, 94 P.3d 945 (2004), and focusing on the
Commitment Letter, Union Bank went on to argue that the
obligation to provide permanent financing was an “agreement to
agree.” (CP 637-38.) Union Bank supported its position with
language in the Commitment Letter providing that “[w]hen all
conditions governing a roll over loan have been met, Frontier Bank
shall have the exclusive right to place the permanent financing of the
subject property for a maximum period of three months at terms and
conditions that are acceptable to Borrower and Lender.” (CP 637.)
At best, the language relied on by Union Bank evidenced an
“agreement to negotiate.” (CP 733 at Y 5; see also CP 711, 726-27.)

Under Washington law, “[i]ln a contract to negotiate, the
parties exchange promises to conform to a specific course of
conduct during negotiations, such as negotiating in good faith,
exclusively with each other, or for a specific period of time.” 152
Wn.2d at 176. The “exclusive right” language in the Commitment
Letter allowed Union Bank a brief window to try and renegotiate

the permanent loan terms should it choose to do so. Agreements to
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negotiate are enforceable. See Columbia Park Golf Course, Inc. v.
City of Kennewick, 160 Wn. App. 66, 83, 248 P.3d 1067 (2011).
Again, relying on the Commitment Letter, Union Bank
claimed there were insufficient terms for permanent financing. (CP
638-39.) No case law was provided. (Id.) Union Bank essentially
took the position that each document comprising of the financing
agreement be reviewed independently. (See CP 635-38.) Read

together, the loan documents, supplied the following:

Term Source Cite |
1. Permanent Commitment Letter and | CP 740;

financing Construction Loan provide: | CP 748

conversion “[tlhe permanent financing

terms provided above will not be
available until the aggregate
collected rents of both buildings,
“B” and “C” are equal to or
greater than $381,000.”

2. Amount Commitment Letter and | CP 747;
Promissory Note (a “promise to | CP 761
pay . .. as may be outstanding”)
state: “LOAN AMOUNT [of]

$4,090,000.”
3. Interest Commitment Letter states the | CP 747;
Rate “PERMANENT LOAN RATE OF | CP 761

INTEREST [will be calculated
using a] 2.75% margin assessed
to the corresponding Federal

Home Loan Bank Index.”
4. Duration Commitment Letter provides: | CP 747;
ten-year term. CP 761
5. Amortization | Commitment Letter provides: 25 | CP 747;
schedule year amortization schedule. CP 761
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“PREPAYMENT: MINIMUM
INTEREST CHARGE
[explaining prepayment terms
for] “all loan fees and other
prepaid finance charges.”

6. Specification | Commitment Letter references: | CP 747;
of Collateral | “First Deed of Trust on | CP756;
[approx.] 51K of mixed-use | CP 53
improvements located at 30711
‘ 3rd Avenue in Black Diamond.”
7. Default Change-in-Terms  Agreement, | CP 756;
terms Promissory Note, and Deed of | CP 50;
Trust, delineate: “event[s] of | CP 57
default.”
8. Curerights | Change-in-Terms  Agreement | CP 756;
Promissory Note, and Deed of | CP 50;
Trust provide: “Cure | CP 57
Provisions” or “Right to Cure.”
9. Prepayment | Change-in-Terms Agreement | CP 756;
terms and Promissory Note contain: | CP 50;

4. Appellants raised triable issues of fact as to
whether Frontier Bank/Union Bank agreed to

provide a permanent loan.

Appellants alleged that the parties’ agreement contained “an
express term” providing for the conversion of “the existing
construction loan to permanent financing based upon specified
terms.” (CP 7 at §26.) Union Bank disagreed. (See CP 627.) There

is considerable evidence supporting Appellants position, or at least,

numerous issues of fact remained. Evidence included:

. First, a Commitment Letter and the Construction Loan

expressly referencing the condition upon which Appellants could

43




convert their financing to a permanent loan. (CP 740-41; CP 748)
The Notice of Final Agreement defines the parties’ “Loan Agreement”
in “one or more” promises, commitments, “or any combination.” (CP
751.) Appellants reached the “aggregate collected rent” threshold for
a permanent loan conversion. (CP 733 at 1 4.)

® Second, the basic terms for a permanent loan such as
the amount, duration, interest rate, amortization payment schedule,
and collateral were in the Commitment Letter, and these terms were
approved in internal loan memoranda authored by Frontier and
Union Bank, (CP 777; CP 784; CP 791) and through Frontier Bank’s
assurance to “stand by” the permanent financing obligation (CP 761).
These written records were contemporaneously maintained in the
Appellants’ loan file. (CP 765 at § 2.)

. Third, to the extent there were additional terms
agreed to by the parties, these terms (i.e. default terms, cure rights
and prepayment terms) were also incorporated in the Change-in-
Terms Agreement (as well as Promissory Note and Deed of Trust)
See supra. Union Bank never made a showing as to how these
terms were necessary for a jury to decide breach or a remedy.

. Fourth, the declaration of Lee Wittenberg refuted the

claim there was no meeting of the minds and explained that the
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parties’ agreement contained a short-term construction loan and
long term permanent loan. (CP 733 at Y 5.) Union Bank offered the
testimony of representative Bill Herrera who claimed terms were
missing even though he was not involved with the parties’
agreement at contract formation. (See CP 749, 751; CP 768-75.)

The court somehow concluded there was no “meeting of the
minds” on largely undefined “missing terms.” The relevant inquiry
should have been whether there were sufficient terms to determine
whether there was a breach and what remedy is appropriate. See
RESTATEMENT (SECOND) OF CONTRACTS § 33. The loan documents
undisputedly reference a permanent financing arrangement at a
specified sum, based on a specified interest rate, on a defined
schedule, for a period of ten years after conversion. The damages at
issue arise from the failure to extend that loan on the specified
terms, which in turn, required Appellants to seek an alternative
permanent loan at higher interest rates.

D. The Trial Court Erred by Implicitly Denying
Appellants’ Motion to Continue Pending Discovery.

1. Standard of review.
The denial of CR 56(f) motion is reviewed for an abuse of
discretion. Tellevik v. Real Property, 120 Wn.2d 68, 91, 838 P2d 111

(1992) (citation omitted). Denial of a CR 56(f) is appropriate when (1)
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the requesting party does not offer a good reason for delay, (2) the
requesting party does not state what evidence would be established
through additional discovery, or (3) the desired evidence will not raise
a genuine issue of material fact. Id. (citing Turner v. Kohler, 54

Wn.App. 688, 693, 775 P.2d 474 (1989)).

2. Additional discovery was necessary to resolve
factual issues surrounding, among other
things, the intent of the parties and the
meaning of terms in their agreement.

Prior to Union Bank’s motion for summary judgment, the
parties engaged in extensive motion practice over discovery issues.
(See CP 109-124; CP 125-186; CP 485-498; CP 557-663.) Following
delays in discovery, Appellants requested that Union Bank provide
correspondence in its possession to resolve ambiguity and determine
the meaning of what the parties agreed to. (Id.) In a bizarre series of
events, the trial court first granted Appellants’ motion to compel, then
granted summary judgment in favor of Union Bank, preventing the
production of the very same documents it earlier ruled were relevant
to resolve issues in the case. (CP 575-578.)

After Union Bank filed its motion for summary judgment,
Appellants immediately moved to stay pending the production of
withheld Union Bank documents and time to depose bank

representatives. (CP 647-658; CP 693-699). Discovery was
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necessary to determine (1) “what constituted the parties’ agreement
and how it was administered”; (2) “the scope and meaning of the
parties’ agreement, including the written permanent financing
agreement”; and (3) Frontier/Union Bank’s breach of the duty to
act in good faith and deal fairly. (CP 655.) Appellants explained
document and deposition discovery of bank representatives was
vital to rebut the claim that there was no provide permanent
financing obligation. (CP 697 at 1 3(a), 3(c); CP 813, 815.)

The court reserved its decision on a continuance for oral
argument, (CP 701), but never heard argument. Consistent with
their prior request, (CP 697 at 11 3(a), 3(c)), Appellants asked for
clarity, pointing out that the basis for the court’s decision (i.e. no
meeting of the minds) was an issue of fact where Union Bank’s Bill
Herrera contradicted Black Diamond Manager Lee Wittenberg and
executed loan documents. (CP 813, 815.)

The court should have allowed Appellants to complete
discovery to determine the intent of the parties.’® Necessary
information was not obtained because Union Bank refused to

produce documents and the court would not stay proceedings to

10 The touchstone of contract interpretation is the parties’ intent.” Tanner Elec.
Coop. v. Puget Sound Power & Light Co., 128 Wn.2d 656, 674, 911 P.2d 1301 (1996).
Extrinsic evidence is relevant to circumstances under which a contract was made as
an aid to ascertaining the parties’ intent. Top Line Builders, Inc., supra, 2014 WL
948678 at * 6 (citing Berg v. Hudesman, 115 Wn.2d 657, 667, 801 P.2d 222 (1990)).
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permit depositions. This prejudiced Appellants’ ability to fully
respond to Union Bank’s motion for summary judgment, including
the contention, apparently relied on by the trial court, that there was
no “meeting of the minds.” Appellants’ requests were specific and
explained what evidence was expected in discovery. (See CP 647-658;
CP 693-699, CP 815.)

E. The Trial Court’s Award of Fees to Union Bank
Should Be Reversed.

1. Standard of review.

Whether a party is entitled to attorney fees is an issue of law
reviewed de novo. North Coast Elec. Co. v. Selig, 136 Wn. App. 636,
643, 151 P.3d 211 (2007). The amount of an award is reviewed for an
abuse of discretion. Deep Water Brewing, LLC v. Fairway Res. Ltd.,
152 Wn. App. 229, 277, 215 P.3d 990 (2009). Discretion must be
exercised on articulable grounds and awards based on proper
findings of fact and conclusions of law. Id. at 281-85.

2; Messrs. Wittenberg and Courtney were not
individually liable for attorneys’ fees.

Without citation to any case law, the court ruled, “Plaintiffs
Lee Wittenberg and Wayne Courtney are individually liable for
Union Bank’s attorneys’ fees under the terms of the Commercial

Guaranties.” (CP 1224 aty 2). The Commercial Guaranties secured
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the underlying Promissory Note under the loan. (CP 880-886.)
The amount under the Note was paid off on or around October 2012
and included attorney fees incurred up to that time. (See CP 1100.)

When Appellants paid Union Bank, and the principal debt

under the Promissory Note was discharged, Messrs. Wittenberg and
Courtney were relieved of any liability. See Fruehauf Trailer Co. of
Canada Limited v. Chandler, 67 Wn.2d 704, 707, 409 P.2d 651
(1966) (citations omitted) (noting, “[p]laintiff concedes the general
law in the state of Washington to be that, when the principal debt has
been discharged, the guarantor is likewise relieved of liability”).
Fruehauf is consistent with RCW 62A.3-601(a) which provides that
“the obligation of a party to pay the instrument is discharged . . . by an
act or agreement with the party which would discharge an obligation
to pay money under a simple contract.” Payment of an obligation in
full discharges the obligation in full. See RCW 62A.3-602(a).

. Any attorney fees award was premature given
the failure to adjudicate the issue of incorrect
amounts charged on default.

An award of attorney fees is appropriate where there is a

substantially prevailing party, however, litigation ‘must reach its

conclusion. See Wachovia SBA Lending, Inc. v. Kraft, 165 Wn.2d

481, 491-92, 200 P.3d 683 (2009). Since the trial court dismissed
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Appellants’ claim for improper amounts charged on default for
reasons that are unclear and legally unsupported (no case law is cited
in the Courts’ findings of fact and conclusions of law), it was
inappropriate and an abuse of discretion to award attorney fees when
a significant portion of Appellants’ claim was never resolved.
VI. CONCLUSION

For any or all of the foregoing reasons, the judgment should
be reversed in its entirety. Alternatively, this case should be
remanded to allow Appellants to litigate their claims of improper
amounts on default and/or equitable estoppel, and any award of
attorney fees and costs be reversed until all claims are resolved.

DATED this 20th day of March, 2014.

OLES MORRISON RINKER & BAKER, LLP

By: \ L
J. C}faig Rusk
WSBA No. 15872
Brandon D. Young
WSBA No. 44222

4848-1456-7193, v. 4
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Appendix A: 2005 Notice of Final Agreement



P«.'ICE OF FINAL AGREEMEP‘

Ha!erencasinmmanmnwforwrdersusea-i anddonotllrnnho hablﬂyofhisdemmwwpanmmuum
Any item above containing L aTuetounlenmmﬂshm

Borrowear: BLACK DIAMOND DEVELOPMENT COMPANY, LLC Lender: Frontler Bank
4114 B PLACE NW - SUITE 106 Tacoma Real Estate
AUBURN, WA 88001 1102 Commerce St, Sulte 600
Tacoma, WA 88402

ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND CREDIT, OR TO FORBE
FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER WASHINGTON LAW.

By signing this document sach Party acknowledges receipt of the above notice, In addition (and not as a limitation on the legal effect of
the notice), by signing this document sach Party represents and agrees that: () The written Loan Agreament represents the final
sgreement between the Parties, (b) There are no unwritten oral agreements between the Parties, and (c) The written Loan Agreement
may not be contradicted by evidence of any prior, conlemporaneous, or subssquent oral agreements or understandings of the Parties.
As used In this Notice, the following terms have the following meanings:
Loan. The term “Loan® means the tollowing described loan: a Variable Rate Nondisclosable Draw Down Line of Credit Loan fo a Limited
Liability Company for $4,090,000.00 due on May 28, 2007. The reference rate (Frontier Bank Base Rate, currently 7.000%) is added to the
margin of 1.000%, resulting in an initial rate of 8.000.
Loan Agreement. The term "Loan Agreement” means one of more promises, promissofy noles, egreements, undenakings, security
agreements, deeds of trust or other documents, mmmmmm_uwwmnmmmwlmsudocmm relating to the Loan,
Including without limitation the following:
LOAN DOCUMENTS

LLC Resolution: BLACK DIAMOND DEVELOPMENT COMPANY, Construction Loan Agresment

LLC Fromissory Note

WA Commercial Guaranty: LEE WITTENBERG WA Commarclal Guaranty: WAYNE A COURTNEY
WA Deed of Trust for Real Property located at 30711 3RD WA Assignment of Rents

AVENUE, BLACK DIAMOND, WA 98010 WA Hmrdms Substances Agreement

Agreement to Provide Insurance: Real Property located at 30711 Disbt and Authorization

3AD AVENUE, BLACK DIAMOND, WA 98010; owned by BLACK ‘Notice of Final Aq:mn
DIAMOND DEVELOPMENT COMPANY, LLC
Parties. The term "Parties® means Frontier Bank and any and all entities or individuals who are obligated to repay the loan or have
pledged property as securily for the Loan, including without limitation the following:
Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC
Grantor(s): BLACK DIAMOND DEVELOPMENT COMPANY, LLC
Guarantor 1: LEE WITTENBERG
Guarantor 22 ' WAYNE A COURTNEY

Each Party who signs below, other than Frontier Bank, acknowledges, represents, and warrants to Frontier Bank that It has recelved, read
and understood this Notice of Final Agreement. This Notice is dated November 28, 2005.

BORROWER:

BLACK DIAMOND DEVELOPMENT COMPANY, LLC
po—

By*
of BLA( ND

ager
DEVELOPMENT COMPANY, LLC
GUARANTOR:

MR PO Larcheg, Ve §.28.00.004 Cogr. Haranel Fleancisl Duksbare, in. 1007, J006 M Mighis Pasarend - WA GOCIMAMLILILAC TR 314 PR-COMMDC
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Appendix B: 2005 Commitment Letter
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‘Black Diamond Development Company, LLC
4114 “B” Place NW

Suite 106

Auburn, WA 98001

Dear Sirs:

Thank you for providing Frontier Bank with the opportunity to offer you a First Deed of
Trust Construction and Forward/Permanent loan under the following contingencies:

1) BORROWER; Black Diamond Development Company, LLC (Frontier
Bank must approve any changes in vesting prior to the
preparation of loan documents.)

2) GUARANTORS: Lee and Oma Wittenberg
Wayne and Maureen Courtney

3) SECURITY: First Deed of Trust on ~51k sf of mixed-use improvements

located at 30711 3™ Avenue in Black Diamond

E ION: Proposed improvements will include two conerete tilt-up
structures measuring approximately 25,200 square feet
each. Each individual building will be built in two separate
phases classified as Phase 1 or Building B and Phase I or
Building C.

4) AN A NT: $4,090,000

5) LOAN FEE: The loan fee for this loan is 1.50% of the loan amount
payable as follows: $61,350 due at closing.

6) INTEREST RATE: CONSTRUCTION LOAN RATE OF INTEREST: The
interest rate during the course of construction will be the
Prime Rate published in the Wall Street Journal plus a
1.00% margim. Repayment will be interest only and will be
due and payable on a monthly basis,

PERMANENT LOAN RATE OF INTEREST: The rate
of interest will be calculated using a 2.75% margin added
to the corresponding Federal Home Loan Bank index
rounded to the nearest ,125%. Frontier Bank will calculate
the actual rate at the time of rollover. Permanent loan
repayment will be principal and interest due and payable on
a monthly basis, computed on a 25-year amortization, plus
the Lender’s reserves for taxes and insurance. This
payment will be automatically withdrawn from a Frontier
Bank checking account. When all conditions governing a
roll over loan have been met, Frontier Bank shall have the
exclusive right to place the permanent financing of the
subject property for a maximum period of three months at
terms and conditions that are acceptable to Borrower and

Lender.

Initials
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7) TERM: CONSTRUCTION LOAN TERM: The construction loan
term is for 12'months. The construction loam may be
extended for an additional six (6) months by paying an
extension feeiof .50% of the amount of the note.

PERMANENT LOAN TERM: The Permanent Loan
Term will be for 10 years.

8) AMORTIZATION: The permanent loan, if executed with Frontier Bank, will
be amortized over a period of twenty-five (25) years.

9) DOCUMENTATION: All required loan documentation must be, in form and
substance, satisfactory to Frontier Bank.
10) CONDITIONS: The following are conditions that need to be agreed upon

prior to the ¢losing of this loan:

10.1) Construction of Phase II, or Building C per the
proposed site plan that was submitted to Frontier
Bank to gain loan approval, will not commence
unti] the gross collected rental income is equal to or
greater than $160,000, This amount is calculated on
an annualized basis using fully executed lease
agreements.

10.2) The Permanent financing terms provided above will
not be available until the aggregate collected rents
of both buildings, “B” and “C” are equal to or
greater than $381,000. This figure will be
calculated using fully executed leases on an

annualized basis.
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The preceding information shall serve as an outline of requirements and terms upon
which the loan was approved and around wh:ch the final terms, conditions and
documentation will be structured. >

This Commitment Letter and the specific terms herein will expire on December 1, 2005.
If the terms of this Commitment Letter are acceptable, indicate your acceptance by
signing and dating in the applicable space(s) below. Please retum the sigped original
Commitment Letter on or before December 1, 2005.

Sincerely,

Frontier Bank

g

Timothy J. Ellis
Vice President
Commercial Lending

This above Commitment letter has been read, understood, and the terms are hereby
acceptable:

Borrower: Black Diamond Development Company, LLC, A
Washington State Limited Liability Company

va& Date \\-207OS~

Lee Wittenberg, Member

By Date
Wayne Couriney, Member

Guarantor(s): Lee and Oma Wittenberg, Husband and Wife
Wayne Maureen Courtney, Husband and Wife

B,d,)«ﬁ:& Dae W-"20~0%
Lec Wittenberg
Guarantor

By Date
Wayne Courtney
Guarantor
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Appendix C: 2005 Construction Loan Agreement



coMBrRUCTION LOAN AGREEMIT

1037

5989607 o

mmmmmsﬂmmﬂywwn@tlmmﬁap of this document to any particular loan or ftem.
Any item above ining ***** has been omitted to taxt length limitations.

RAeferences in the

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC Lender: Frontier Bank
4114 B PLACE NW - SUITE 1068 Tacoma Real Estate
AUBURN, WA 98001 1102 Commerce St., Suite 600

Tacoma, WA 98402

THIS CONSTRUCTION LOAN AGREEMENT dated November 28, 2005, Is made and executed between BLACK DIAMOND DEVELOPMENT
COMPANY, LLC (*Borrower”) and Frontier Bank ("Lender”) on the following terms and conditions. Borrower has applied to Lender for one or
more loans for purposes of conatructing the Improvements on the Real Property described below. Lender Is willing to lend the loan amount
to Borrower solely under the terms and conditions specified in this Agreement and In the Related Documents, 10 sach of which Borrower
agrees. Borrower understands and agrees that: (A) In granting, renewing, or extending any Loan, Lendar is relying upon Borower's
representations, warranties, and agreements as set forth in this Agreement, and (B) all such Loans shall be and remain subject to the terms
and conditions of this Agreement.

TERM. This Agreement shall be effective as of November 28, 2005, and shall continue in full force and effect until such time as all of Bomower's Loans
in favor of Lendar have been paid in full, including principal, interest, costs, expenses, attomeys' fees, and other fees and charges, or until such time as
the parties may agree In writing to terminate this Agreement,

ADVANCE AUTHORITY. The following persons cumently are authorized, except as provided In this paragraph, to request advances and authorize
payments under the line of credit untll Lender recelves from Borrower, at Lender’s address shown above, written notice of revocation of thelr authority:
LEE WITTENBERQ, Manager of BLACK DIAMOND DEVELOPMENT COMPANY, LLC; and WAYNE A COURTNEY, Manager of BLACK DIAMOND
DEVELOPMENT COMPANY, LLC. FOR CONSTRUCTION PURPOSES ONLY.

LOAN. The Loan shail be in an amount not to exceed the principal sum of U.S. $4,080,000.00 and shall bear Interest on so much of the principal sum
as shall be advanced pursuant to the terms of this Agresment and the Related Documents. The Loan shall bear interest on each Advanca from tha
date of the Advance In accordance with the terms of the Note. Borrower shall use the Loan Funds solely for the following specific purposes: FOR
CONSTRUCTION PURPOSES ONLY. The Loan amount shall be subject at all times to all maximum kimits and conditions set forth in this Agreement or
in any of the Related Documents, including without limitation, any limits relating to loan to value ratios and acquisition and Project costs.

PROJECT DESCRIPTION. The word “Project” as used in this Agreement maans the construction and compiletion of all improvements contemplated by
this Agreement, Including without imitation the erection of the building or structure on the Real Property Identified 1o this Agreement by Borrower and
Lender, installation of equipment and fixtures, landscaping, and all other work necessary 1o make the Project usable and complete for the Intended
purposes, The Project includes the following work:

CONSTRUCTION OF (2) 25,000 SF CONCRETE TILT-UPS .

The word "Proparty” as used in this Agreement means the Real Property together with all Improvements, all equipment, fixtures, and other articles of

property now or subsequently attached or affixed to the Real Property, together with all accessions, parts, and additions to, all replacements
of, and all substitutions for any of such property, and all proceads (including insurance proceeds and refunds of premiums) from any sale or other
disposition of such property. The real estate described below constitutes the Real Property as used in this Agresment.

The real estate legally described as:
THAT PORTION OF THE NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF SECTION 11, TOWNSHIP 21 NORTH, RANGE 6
EAST, WM., LYING WEST OF THE WESTERLY RIGHT-OF-WAY MARGIN OF THE BLACK DIAMOND-RENTON ROAD (SR 169); SAID
PARCEL BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF SAID SECTION SUBDIVISION;

THENCE NORTH ON THE WEST LINE THEREOF, A DISTANCE OF 341.53 FEET;

THENCE EAST ON A LINE, BEING AT RIGHT ANGLES TO SAID WEST LINE, A DISTANCE OF 767.62 FEET, MORE OR LESS, TO THE
WEST RIGHT-OF-WAY LINE OF SAID BLACK DIAMOND-RENTON ROAD (SR 168);

THENCE SOUTH 17 32'50" EAST ON SAID RIGHT-OF-WAY LINE A DISTANCE OF 358.19 FEET TO THE INTERSECTION OF SAID
LINE WITH THE SOUTH LINE OF SAID SECTION SUBDIVISION;

THENCE WEST ON SAID SOUTH LINE A DISTANCE OF 865.81 FEET TO SAID POINT OF BEGINNING.

SITUATE IN THE CITY OF BLACK DIAMOND, COUNTY OF KING, STATE OF WASHINGTON.

Its address Is commonly known as:
Real-Property located at 30711 3R0D AVENUE, BLACK DIAMOND, WA 98010,

FEES AND EXPENSES. Whether or not the Project shall be consummated, Borrower shall assume and pay upon demand all out-of-packet expenses
incurred by Lender in connection with the preparation of loan documents and the making of the Loan, including without limitation the following: (A) all
closing costs, loan fees, and disbursements; (B) all expenses of Lender's legal counsel; and (C) all tile examination fees, titke insurance premiums,
appraisal fees, survey costs, required fees, and filing and recording fees.

NO CONSTRUCTION PRIOR TO RECORDING OF SECURITY DOCUMENT. Bomower will not permit any work or materials to be fumished in
connection with the Project until (A) Borrower has signed the Related Documents; (B) Lender's mortgage or deed of trust and other Security Interests
in the Property have been duly recorded and perfectad; (C) Lender has been provided evidence, satisfactory to Lender, that Borrower has cbiained
all insurance required under this Agreement or any Related Documents and that Lender’s liens on the Property and Improvements are valid perfected
first lians, subject only to such exceptions, if any, acceptable to Lender.

REPRESENTATIONS AND WARRANTIES. Bomowsr represents and warrants to Lender, as of the date of this Agreement, as of the date of each
disbursement of loan proceeds, as of the date of any renewal, extension or medification of any Loan, and at all times any Indebledness exists:

Organization. Borrower |s a limited llability company which Is, and at all times shall be, duly organized, validly existing, and In good standing
under and by virtue of the laws of the State of Washington, Borrower is duly authorized to transact business in all other states in which Bomower
is doing business, having oblained all necessary filings, governmental licenses and approvals lor each state in which Borrower is doing business,
Specifically, Borrower Is, and at all times shall be, duly qualified as a foreign limited llabllity company in all states in which the failure o so qualify
would have a material adverse effect on its business or financlal condition. Borrower has the full power and authority to own its properties and to
transact the business In which it Is presenlly engaged or presently proposes to engage. Bomower maintains an office at 4114 B PLACE NW -
SUITE 108, AUBURN, WA 88001. Uniess Borrower has designated otherwise in writing, the principal office Is the office at which Borrower kesps
its books and records including Its records conceening the Collateral. Bomower wil notify Lender prior 1o any change In the location of Borrower's
state of organization or any change in Borrower's name. Borrower shall do all things necessary to preserve and to keep in full force and effect its
existence, rights and privieges, and shall comply with all regulations, rules, ordinances, statules, orders and decrees of any govemmental or
quasi-govemmental authority or court applicable to Borrower and Borrower's business activities.

A d Business N Borrower has filad or recorded all documents or filings required by law relating to all assumed business names used
by Borrower, Excluding the name of Borrower, the following s a complete list of all assumed business names under which Borrower does
business: None. ;

= 1
Authorlzation. Borrower's execution, dellvery, and performance of this Agreement and all the Related Documents have been duly authorized by
all necessary action by Borrower and do not confiict with, result in a violation of, or conslitute a tefault under (1) any provision of (a) Borrower's
articles of organization or membership agreements, or (b) any agreement or other instrument binding upon Borrower or (2) any law,
governmental regulation, court decres, or order applicable to Borrower or to Bolrower's properties,

Financlal information. Each of Borrower's financlal statements supplied to Lender truly and completely disclosed Borrower's flnanclal condition
as of the date of the statement, and there has been no material adverse change in Barrower's financial condition subsequent to the date of the
ml;a:; rac;m financlal statement supplied to Lender. Bomower has no material contingent obligations except as disclosed in such financial
slatements,

Legal Effect. This Agreement constitutes, and any instrument or agreement Borrower is required to give under this Agreement when deliverad|will
constitute legal, valid, and binding obligations of Borrower enforceable against Borrower in accordance with thelr res:a%ﬁve terms. I

Properties. Except as contemnplated by this Agreement or as previously disclosed in Borrower's financial statements or in writing to Lender and as
accepled by Lender, and except for property tax liens for taxes not presently due and payabie, Borrower owns and has good fitle to all of
Borrower's properties free and clear of all Security Intarests, and has not executed any security documents or financing statements relating to such
properties, All of Borrower's properties are titled In Borrower's legal name, and Borrower has not used or filed a financing statement under

other name for at least the last five (S) years. APPENDIX C UB000121
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Litigation and Claims. No litigation, claim, investigation, administrative proceeding or alml.nr acllon (Inciudlng thosa for unpaid taxes) against
Borrower is pending or threatened, and no other event has occurred which may ’'s financlal condition or
properties, other than Jitigation, claims, or ather events, Il any, haihnwbesndisﬁoeodtoﬂachwlmd byLmInmrlno.

Taxes. To the best of Bomowsr's knowledge, all of Bomower's tax retums and reports that are or were required to be flled, have been filed, and af
taxes, assessments end other govemnmental charges have bean pald in full, except those presently belng or to be contesled by Borrower in good
faith in the ordinary course of business and for which adequate reserves have bean provided.

Llen Priority. Unless otherwise previously disciosed to Lender in writing, Borrower has not entered Into or granted any Security Agreements, or
permittied the fiing or attachment of any Security Interests on or affecting any of the Collateral divectly or indirectly securing repayment of
Borower's Loan and Note, that would be prior or that may In any way be superior to Lender's Security Interests and rights in and to such
Collateral.

Binding Effecl. This Agreement, the Nots, all Security Agreements (If any), and all Related Documents are binding upon the signers thereof, as
well as upen thelr successors, representatives and assigns, and are legally enforceable In accordance with their respective terms.

Title to Property. Bomower has, or on the date of first disbursement of Loan proceeds will have, good and marketable titie 1o the Coflateral free
and clear of all delects, llens, and encumbrances, excepting only liens for taxes, assessments, or govemmental charges or levies not ysl
delinquent or payable without panalty or interest, and such liens and encumbrances as may be approved In writing by the Lender. The Collateral

Is contiguous to publicly dedicated streets, roads, or highways providing access to the Collateral,

Project Costs. The Project costs ars true and accurate estimates of the costs mmwymvahmtalmmls In a good and
workmanlike manner according to the Plans and Specifications presented by Borrower 1o Lender, and Borrower shall take all steps necessary to
prevent the actual cost of the Improvements from exceeding the Project costs.

Utility Services. All utility services appropriate to the use of the Project after completion of construction are avallable al the boundarles of the
Collateral.

Asasessment of Property. The Collateral Is and will continue to be assessed and taxed as an independent parcel by all govemmental authorities.

Compliance with Governing Authorlties. Borrower has examined and Is familar with all the easements, covenants, conditions, restrictions,
reservations, building laws, regulations, zoning ordinances, and federal, state, and local requirements affecting the Pro]act The Project will at all
!imesa.ndha!!mspammnrmmaMconmlywnhhmunrmdaumm covenants, conditions, restrictions, resecvations,
building laws, regulations, zoning ordinances, and federal, state, and local requirements,

Survival of Representations and Warranties, Bomower understands and ngrues that In extending Loan Advances, Lender is relying on all *
representations, warrantigs, and covenants mads by B Inthis A t or In any certificate or other instrument delivered by Borrower to
Landerurdermﬁs&grwnmtorﬂ\eneiahdnmumam mﬂmrhmwmmtmusdmymlmﬂmmdabytm all such
representations, wamantiss and covenants will survive the axtension of Loan Advances and delivery to Lender of the Related Documents, shail be
continuing in nature, shall be desmed made and redated by Borrower at the time each Loan Advance is made, and shall remaln In full force and

effect unfl such time as Borower's Indebtedness shall be paid in full, or unti this Agreement shall be terminated in the manner provided above,

whichever is the last to occur.

CONDITIONS PRECEDENT TO EACH ADVANCE. Lender's obligation to make the Iniial Advance and each subsequent Advance under this
Agreement shall be subject to the fulfiliment to Lender's satisfaction of all of the conditions set forth in this Agreement and In the Related Documents.

Approval of cunlrnclon, Subcontractors, and Materlalmen. Lender shall have approved a list of all contractors employed In connection with
the construction of the Improvements, showing the name, address, and telephone number of each contractor, a general description of the nature
of the work to be done, the labor and materials 1o be supplied, the names of materialmen, i known, and the approximate dollar value of the labor,
work, of materials with respect to each contractor or materialman. Lender shall have the right fo communicate with any person 1o verify the facts
disclosed by the list or by any application for any Advance, or for any other purpose.

Plans, Specifications, and Permits. mmm“w|mmmnmmmdmpmmsmmmmmw

Improvements for tha Project, and Borrowar shall have fumished to Lender coples of all permits and requisite af of any g | body
nammyiarMemuucummdmeoinmjecL

Architect's and Constructi ts. B shall have fumished in form and substance satisfactory to Lender an executed copy of the
Architect's Contract and an axanumdmwufme Construction Contract.

Budget and Schedule of Estimated Advances. Lander shall have approved detalled budget and cash flow projections of total Project costs and
a scheduls of the estimated amount and ime of disbursements of sach Advance.

Borrower's Authorization. Borrower shall have provided in form and substance salisfactory to Lender properly certified resolutions, duly
authorizing the consummation of the Project and duly authorizing the execution and delivery of this Agreement, the Naote and the Related
Documents. In addition, Borrower shall have provided such other resolutions, authorizations, documents and Instruments as Lender or its
counsel, in thelr sole dhoraﬂm may require.

Bond. M requested by Lender, Borrower shall have fumished a performance and payment bond in an amount equal to 100% of the amount of the
Construction Conlract, &s well as a materiaimen’s and mechanics’ payment bond, with such riders and supplements as Lender may require, each
in form and substance satisfactory to Lender, g the G | Contractor as principal and Lender as an additional obliges.

Appralsal. If required by Lender, an appraisal shall be prepared for the Property, at Bormower's expense, which in form and substance shall be
satisfactory to Lendar, in Lender's sole discretion, including applicable regulalory requirements.

:hru and Specifications. If requested by Lender, Borrower shall have assigned 1o Lender on Lender’s forms the Plans and Specifications for the

Environmental Report. If requested by Lender, Borrower shall have fumished to Lender, at B r's [ ntal report and
cmﬂmonthePmportymiorrnandwmnsaushdwwundar.meparadbymmeraommssﬁhmqwi.anderslmlngm
the Property complies with all applicable provisions and requirements of the "Hazardous Substances® paragraph set forth in this Agreement.

Soll Report. If requested by Lender, Borrower shall have furnished to Lender, at Borrower's expenses, & soil report for the Property In form and
substance satislaciory to Lender, prepared by a registered engineer satisfaclory fo Lender stating that the Property is free from soll or other
geological conditions that would preclude its use or development as contemnplated without extra expense for precautionary, corrective or remedial
measures.

Survey. If requested by Lender, Borrower shall have furnished to Lender a survey of recent date, prepared and certified by a qualified surveyor
and providing that the Improvements, if constructed in accordance with the Plans and Specifications, shall lie wholly within the boundarles of the
Collateral without encroachment or violation of any 2oning erdinances, bullding codes or regulations, or setback requirements, together with such
other information as Lender In its sole discretion may require.

Zoning. Borrower shall have fumished evidence salisfactory to Lender that the Collateral Is duly and validly zoned for the construction,
maintanance, and operation of the Project. Y

Title Insurance. Bomrower shall have provided to Lender an ALTA Lender's extended coverage policy of title insurance with such endorsements
as Lender may requirs, Issued by a title insurance company acceptable to Lender and In & form, amount, and content satisfactory to Lender,
insuring or agreeing to insure that Lender's security agreement or other security document on the Property ks or will be upon recordation a valid
first llen on the Property free and clear of all defects, llens, encumbrances, and exceptions except those as specifically accepted by Lender in
writing. If requested by Lender, Borrower shall provide 1o l.om:lnr at Borrower's expense, a foundation endarsement 1o the title policy upon the
gﬂmor snchomndaﬁmrortha Improvements, showing no encroachments, and upon ipletion an ende which Inswes the
Ji ree plet e Imp

Insurance. Unless walved by Lender In writing, Borrower shall have delivered to Lender the following Insurance policles or evidence thereot; : {a)

an all risks course of construction insurance policy (bullder's risk), with extended coverage covering the Improvements Issued in an amount and

by a company acceptable 1o Lender, containing a loss payable or other endorsement satisfactory to Lender Insuring Lender as

together with such other endorsements as may be required by Lender, including stipulations mtmmuuﬂmbem«dhﬁsmd

m %mxj days prior u;n)n:nmdmwem o Lsrderi (I:Lda\mom LM:: General Contractor uenaru liabiity insurance, public liabliity Bnd
s C insurance; (¢ Urance b or icable law; and all r ins!

Agresment or by the Related Documents. o . e Fwahet Fa et

Workers' Compensation Coverage. Provide to Lendar proof of the General Contractor's compliance with all applicable workers' compensal
laws end regulations with regard to all work performed on the Project. e =

Payment of Fees and Expenses. Bormower shall have to Lender all | harges, expenses which
specified in this Agreement or any Related Document. NRPPE“ Dﬁ E i e Ny ha%mﬁﬁ o
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Satisfactory C { All work usually done at the stage of construction for which disbursement s requested shall have been done In a
good and wnrkrnanllke manner and all materials and fixtures usually fumished and Installed at that stage of construction shall have been fumished
and installed, all In compliance with the Plans and Speclfications. Borrower shall also have fumished to Lender such proofs as Lender may
require to establish the progress of the work, compliance with applicable laws, freedom of the Propesty from liens, and the basis for the requested
disbursement.

Certification. Borrower shall have fumished to Lender a cartification by an engineer, architect, or ather qualified inspector acceptable to Lender
that the construction of the Improvements has complied and will inue to comply with all applicable statutes, ordinances, codes, regulations,
and similar requirements,

Lien Walvers. Bomower shall have oblainéd and altached to each application for an Advance, including the Advance 1o cover final payment to
the General Contractor, executed acknowledgments of payments of all sums due and releases of mechanic's and materiaimen's liens, satisfaciory
to Lender, from any party having lien rights, which acknowledpmenis ol payment and releases of liens shall cover all work, labor, equipment,
materials done, supplled, performed, or fumished prior 10 such epplication for an Advance.

No Event of Default. There shall not exist at the time of any Advance a condition which would constitiie an Event of Default under this
Agreement or under any Related Document.

DISBURSEMENT OF LOAN FUNDS. The following provisions relate to the disbursement of funds from the Loan Fund,

Application for Advances. Each apptication shall be stated oni a standard AlA payment request form or other form approved by Lender,
executed by Borrower, and supported by such evidence as Lender shall reasonably require. Bomower shall apply only for disbursement with
respect to work actually done by the General Contractor and for materials and aquipment actually incorporated Into the Project. Each application
for an Advance shall be deemed a certificason of Borower that as of the date of such application, anmprmmmdmrmmmm!noﬂm
the Agresment are true and correct, and that Borrower is in compliance with all of the provisions of Ihis

Payments. NmesoleopﬂmdLmdonadwwu«ayhepa)dhh]ohmmatﬂmmarmdmamdconmur.stboumwhr(ei.ar
supplier(s) in payment of sums due under the Construction Contract. At its sole option, Lender may directly pay the General Contractor and any
subcontractors or other parties the sums due under the Consiruction Contract. Bomower appoints Lender as its attomey-in-fact to make such
payments. This power shall be deemed coupled with an interest, shall be lmevocable, and shall survive an Event of Default under this Agreement.

Projected Cost Overruns. |f Lender at eny ime determines In its sole discretion that the amount in the Loan Fund is insufficient, or will be
insufficient, to complate fully and 1o pay for the Project, then within ten (10) days after receipt of a written requsst from Lender, Borrower shall
deposit in the Loan Fund an amount equal to the deficiency as determined by Lender. The |udgment and determination of Lender under this
section shall be final and conclusive. Any such amounts depoasited by Borrower shall be disbursed prior 1o any Loan proceeds.

Final Payment to General Contractor. Upon completion of the Project and futfiiment of the Construction Contract to the salisfaction of Lender
and provided sufficient Loan Funds are avaiable, Lender shall make an Advance to cover the final payment due to the G | Contractor upon
delivery to Lender of endorsements 1o the ALTA title insurance policy following the posting of the completion notice, as provided under applicable
law. Construction shall not be deemed complete for purposes of final disbursement unless end unti Lender shall have received all of the
following:
(1) Evidence satistactory to Lender that all work under the Construction Contract requiring inspection by any govemmental authority with
junisdiction has been duly inspected and approved by such authority, that a certificate of occupancy has been issued, and that all parties
performing work have been paid, or will be paid, for such work;

(2) A certification by an engineer, architect, or other qualified inspeclor acceptable to Lender that the Improvements have been complelad
substantially In accordance with the Plans and Specifications and the Construction Conltract, that direct connection has been made to all
utilities set forth in the Plans and Spacifications, and thal the Project is ready for occupancy; and

(3) Acceptance of the completed Improvements by Lender and Bomower.

Construction Default IfBumwerlallsme@wmwmmmmdmw«IfmcmbﬁDmm
regardless of the reason, Lendar, at its option, may refuse to make further Advances, may accelerale the indebledness under the terms of the
Noteandwi&mdlmbyn‘pnkhqanyoﬂnﬂghis,pow«m or privieges, mymmmamﬂmm:hwpaﬂmwmusn
to be performed any and all work and labor necessary to complete the improvements, substantially in accordanca with the Plans and
Specifications.

Damage or Destruction. If any of the Collateral or Improvements is damaged or destroyed by casualty of any nature, within sixty (60) days
thereafter Borrower shall restore the Collateral and Improvements to the condition in which they were before such damage or destruction with
funds other than those in the Loan Fund. Lender shall not be obligated to make disbursements under this Agreement untl such restoration has
been accomplished.

Adoqullnmmr wrmanyavamoocurs\haiLmd«demmardung«mmpiaﬁmumnﬁqmlmhmmmmymu
co in this Agr Lender may require Borrower to fumish, within ten (10) days after delivery of a written request, adequate security 1o
eliminate, reduce, or indemnify Lender against, such danger. In addition, upon such occurence, Lender in its scle discretion may advance funds
angmhmdmmadvm&mbaﬂvmmﬂmmw.raduae.urhdamﬂyunderagamwohdangerorlomemaﬁo]m.M
sums pald by Lender pursuant to such ag nts or undertakings shall be for Bomower's account and ehall be without prejudice to Borrower's
rights, if any, to receive such funds from the party to whom paid. All sums expended by Lander in the exercise of its option to complete the
Project or protect Lender's Interests shall be payable to Lender on demand logether with interest from the dale of the Advance at the rate
applicable to the Loan. In addition, any Advance of funds under this Agresmant, Including without limitation direct disb nts to the G I
Contractor or other parties In payment of sums due under the Construction Contract, shall be deemed to have been expended by or on behalf of
Borrower and 1o have been secured by Lender's Deed of Trust, if any, on the Collateral.

CESSATION OF ADVANCES. If Lender has made any commitment 1o make any Loan to Bommower, whether under this Agreement or under any other
agreament, Lender shall have no obligation to make Loan Advances or to disburse Loan proceeds it (A) Bomower or any Guarantor is in default
under the terma of this Agreement or any of the Related Documents or any other agreement that Borrower or any Guarantor has with Lender; (B)
Barrowornny&uaraﬂordms,mmmummeamnhhwkﬂmustmw or Is adjudged a
bankrupt; (C) there occurs a material adversa change in Bomower's financlal condition, In Wwdmdawemmr,mhummd
any Collateral securing any Loan; or (D) any Guarantor seeks, claims or otherwise altermnpts 10 limit, modity or revoke such Guarantor's guaranty of the
Loan or any other loan with Lender.

LIMITATION OF RESPONSIBILITY. The making of any Advance by Lender shall not constitute or be interpreted as either (A) an approval o
by Lender of the work done through the date of the Advancs, or (B) a representation or indemnity by Lender to any party against any
deficiency or defect in the work or against any breach of any contract. Inspections and approvals of the Plans and Specifications, the Improvements,
the workmanship and materials used In the Improvements, and the exercise of any other right of inspection, approval, or Inquiry granted to Lender in
IhaMroenmmadmwieduadwbesolaiyhrlhvprntacﬂonotLender'suefests.murdnrmckcmmasshu!mrhwmtwwkmm
any responsibilty or liabilty of any nature whatsoever on Lender to any party. Neither Borrower nor any ¢ , 5UboL
laborer, or any other person shall rely, orhawamynmtomiy.uponuMm'sdamrmﬁnndﬂwapprnpﬂMﬂuoﬁmvaams No disbursement
or approval by Lender shall constitule a representation by Lender as to the nature of the Project, its construction, or its intended use for Borrower o for
any other person, r.urshullﬂmMeaandemnhybyLenderwBormwsornmynMp«wnmmanydaﬂclemyofdefmhthsProjactcr
against any breach of any contract.

AFFIRMATIVE COVENANTS. Bormower covenants and agrees with Lender that, o long as this Agresment remains in effect, Bomower will:

Noticas of Claims and Litigation. Promptly inform Lender in writing of (1) all materal adverse changes in Bomower's financlal condition, and

(2) all existing and all threatened litigation, claims, Investigations, administrative proceedings or similar actions affecting Borrower or any Guarantor
which could materially affect the financial condition of Borrower or the financlal condition of ary Guarantor.

Financlal Records. Maintain its books and records In accordance with GAAP, appliad on a consistent basls, and permit Lender to examine and
audit Borrower's books and records at all reascnable times,

Financial Statements. Furnish Lender with such financial statements and other related information at such frequencles and in such detall as
Lender may reasonably request,

Additional Information. Fumish such additional information and statements, lists of assets and liabiitiss, agings of recaivablas and payables,
inventory schedules, budgets, foracasts, tax retums, and other reports with respect to Borrower’s financial condition and business operations as
Lender may requsst from time to time. [
Financial Covenants and Ratlos. Comply with the following covenants and ratics:

Other Requirements. 1.) CONSTRUCTION OF PHASE Il OR BUILDING C PER THE PROPOSED SITE PLAN THAT WAS SUBMITTED TO
FFlDN'ﬂSH BANK TO GAIN LOAN APPROVAL Wi L THE GROSS COLLECTED R EQUAL TO
OR GREATER THAN $180,000. THIS AMOUNT. L AN ANNUALIZED BASIS US!NMQ LEASE
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AGREEMENTS. 2) THE PERMANENT FINANCING TERMS PROVIDED ABOVE WILL NOT BE AVAILABLE UNTIL THE AGGREGATE
COLLECTED RENTS OF BOTH BUILDINGS, "B* AND *C* ARE EQUAL TO OR GREATER THAN $381,000. THIS FIGURE WILL BE

CALCULATED USING FULLY EXECUTED LEASES ON AN ANNUALIZED BASIS,

Except as provided above, all computations made to determine compliance with the requirements contained in this paragraph shall be made
In accordance with generally accepted accounting principles, applied on a consistent basis, and cerlified by Borrower a3 being true and
comect.

Other Agreaments. Gon'plyWuﬂWMMMdaﬂuﬂmw.W&mmmhmﬁaﬁﬂsﬂng, between Barrower and any
other party and notify Lender immediataly in writing of any default in connection with any other such agreements.

insurance. Maintain fire and other risk insurance, hall, federal crop Insurance, public liabllity insurance, and such other insurance as Lender may

quire with respect to B r's properties and operations, in form, amounts, coverages and with insurance companies acceplable to Lender.
Botrower, upon request of Lender, will deliver to Lender from time to time the policies or certificatas of insurance in form satisfactory to Lender,
including stipulations that coverages will not be cancelled or diminished without at least thirly (30) days prior written notice to Lender. Each
Insurance pdlicy also shall Include an endorsement providing that coverage In favor of Lender will not be impaired in any way by any act, omission
or default of Borrower or any other person. In connection with all policies covering assets in which Lender holds or Is offered a security interest for
the Loans, Borrower will provide Lender with such lender's lcss payabile or other endorsements as Lender may require.

Insurance Reports. Fumish 1o Lender, upon request of Lender, reports on each existing insuranca policy showing such information as Lender
may reasonably request, including without imitation the following: (1) the name of the insurer; (2) the risks insured; (3) the amount of the
policy; (4) the properties insured; (5) the then cument propery values on the basls of which insurance has been cbtained, and the manner of
determining those values; and (8) the expiration date of the policy. In addition, upon request of Lender (however not more often than annually),
Borrower will have an independent appraiser satisfactory to Lender determine, as applicable, the actual cash value or replacement cost of any
Collateral. The cost of such appraisal shall be paid by Bomower.

Guaranties. Prior to disbursemeant of any Loan procesds, fumish exscuted guaranties of the Loans In favor of Lender, executsd by the guarantors
named below, on Lender's forms, and in the amounts and under the conditions set forth in those guaranties.

Names of Guarantors Amounts
LEE WITTENBERG Unlimited
WAYNE A COURTNEY Unlimited

Loan Fees, Charges and Expenses. Whether or not the Project ks completed, Borrower also shall pay upon demand all out-of-pocket expenses
incurred by Lender in connection with the preparation of loan documents and the making of the Loan, Including, without limilation, all closing
costs, fees, and disbursements, all expenses of Lender's legal counsel, and all tile examination fees, lile insurance premiums, appraisal fees,
survey costs, required fees, and fling and recording feas.

Loan Proceeds. Use all Loan proceeds solely for the following specific purposes: FOR CONSTRUCTION PURPOSES ONLY.

Taxes, Charges and Liens. Pay and discharge when due all of Its indebtedness and obligations, including without limitation all assessments,
taxes, govemnmental charges, levies and llens, of every kind and nature, imposed upon Bormower or Its properties, income, or profits, prior to the
date on which penaities would attach, and all lawful claims that, if unpaid, might become a lien or charge upon any of Borrower's properties,
Income, or profits.

Performance. Perform and comply, in a timely manner, with all terms, conditions, and provisions set forth In this Agreament, in the Related
Documents, and in all other inst and ag ts b Borrower and Lender. Borrowar shall nolify Lender immadiately in writing of
any default in connection with any agreement.

Inspection. Permit employees or agents of Lender at any reasonable time to inspect any and all Collateral for the Loan or Loans and Borrower's
other properties and 1o examine or audit Borrower's books, accounts, and records and to make coples and memoranda of Bomower's books,
accounts, and records. If Borrower now or at any time hereafter maintains any records (including without limitation compuler generated records
and computer software programs for the generation of such records) In the possession of & third party, Bomower, upon request of Lender, shall
notify such party to permit Lender free access to such records at all reascnable times and to provide Lender with copies of any records it may
request, all at Bomower's expanse.

Compliance Certificates. Uniess walved in writing by Lender, provide Lender al leas! annually, with a certificate executed by Bomower's chief
financial officer, or other officer or person acceptable 10 Lender, certifying that the representations and warranties set forth in this Agreement are
true and correct as of the date of the cerificate and further certlfying that, as of the date of the certificats, no Event of Default exists under this
Agreement.

Construction of the Project. Commence construction of the Project no later than November 28, 2005, and cause the Improvements fo be
constructed and equipped In a diligent and orderly manner and in strict accordance with the Plans and Specilications approved by Lender, the
Construction Contract, and all applicable laws, ordinances, codes, regulations, and rights of adjoining or concurment property owners. Borower
agrees to complate the Project for purposes of final payment to the General Contractor on or baefore May 28, 2007, regardless of the reason for any
delay.

Defects. Upon demand of Lender, promptly corect any defect in the Improvements or any departure from the Plans and Specifications not
approved by Lender in writing before further work shall be done upon the portion of the Improvements affected.

Project Claims and Litigation. Promptly inform Lender of (1) all material adverse changes In the financlal condition of the General Contractor;
(2) any litigation and claims, aclual or threatened, affecting the Project or the General Contractor, which could materially affect the f

completion of the Project or the abllity of the General Contractor to complete the Prolect as agreed; and (3) any condiion or evenl which
constitutes a breach or default under any of the Related Documents or any contract related to the Project.

Payment of Claims end Removal of Llens. (1) Cause all claims for labor done and materials and services fumished in connection with the
improvements to be fully paid and discharged in a timsly manner, (2) diligently flle or procure the flling of a valid notice of completion of the
Improvemants, of such comparable document as may be permitted under applicabla lien laws, (3) diligently fie or procure the fling of a notice of
cessation, or such comparable document as may be permitied under epplicable lien laws, upon the happening ol cessation of labor on the
Improvements for a continuous peried of thirty (30) days or more, and (4) take all reasonable steps necessary to remove all claims of liens
against the Collateral, the Improvements o any part of the Callateral or Improvements, or any rights or interests appurtenant to the Collateral or
Improvements. Upon Lender's request, Bormower shall make such demands or claims upon or against laborers, materiaimen, subcontractors, o
other persons who have furnished or claim to have fumished labor, services, or materials in connection with the improvements, which demands o
claims shall under the laws of the State of Washington require diligent assertions of lien claims upon penalty of loss or waiver thereof. Barower
shall, within ten (10) days after the filing of any claim of llen that is disputed or contested by Borrower, provide Lender with a surety bond kssued
by & surety acceplable to Lender sufficient to release the claim of lien or deposit with Lender an amount satisfactory to Lender for the possibliity
that the contest will be unsuccessful. |f Borrower fails ko remove any lien on the Collateral or Improvements or provide a bond or deposit pursuant
1o this provision, Lender may pay such lien, or may contest the validity of the lien, and Borrower shall pay all costs and expenses of such contest,
Including Lender's reasonable attomeys' fees.

Taxes and Claims. Pay and discharge when due all of Borrower's indebtedness, obligations, and claims that, if unpaid, might become a lien or
charge upon the Collateral or Improvements; provided, however, that Borrower shall not be required to pay and discharge any such indettedness,

obligation, or claim so long as (1) its legality shall be contested in good faith by appropriate proceedings, (2) the indebtadness, obligation, or
claim does not become a lien or charge upon the Collateral or Improvements, and (3) Bomower shall have established on Its books adexuate
reserves with respect to the contested In accordance with GAAP. If the Indebtedness, obligation, or claim does become a llen of charge
upon the Colk | or Impro Borrower shall remove the llen or charge as provided In the preceding paragraph. K

Environmental Studies. Promptly conduct and complats, at Borrowsr's expanse, all such Investigations, studies, samplings and testings as may
be requested by Lender or any governmental authority relative to any substancs, or any waste or by-product of any substance dafined as toxic or

a hazardous substance under applicable federal, state, or local law, rule, regulation, order or directive, at or affecting any proparty or any facility
owned, leased or used by Borrower.

Additional Assurances. Make, execule and deliver 1o Lender such promissory notes, morigages, deeds of trust, security agreements,
assignments, financing statements, instruments, documents and other agresments as l.endar'or its attormays may reasonably request to evidence
and secure the Loans and to perfect all Sacurity Interests In the Collataral and Improvemants,

LENDER'S EXPENDITURES. If any action or procseding is commenced that would materially affect Lender's Intersst in the Collateral or if Bomower
faits to comply with any provision of this Agr or any Related Documents, including but not limited to Borrower's failure 1o discharge or pay when
due any amounts Borrower s required to discharge or pay under this Agreement or any Related Documents, Lender on Bomower's behalf may (but
shanmlbenbligamdm}ta#aanyactimIhatLenderdsams!mmie.wudwbmmﬁnmmmﬂpnymalmmum,mm

Interests, encumbrances and other claims, at any time lsvied ar and paying all costs for In X
any Collateral. All such expenditures Incurred or paid by Lanmm h:r{-?amst at the mswmymmwm
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date incurred or paid by Lender to the date of repayment by Bomrower. All such expenses will become a part of the Indebtedness and, at Lender's
option, wil (A) be payable on demand; (B) be added to the balance of the Note and be apportioned among and be payable with any Instaliment
payments to become due during either (1) the term of any applicable insurance policy; or (2) the remaining term of the Note; or (C) be treated as a
balloon payment which will be due and payable at the Note's malturity,

NEGATIVE COVEMNANTS, Borrower covenants and agrees with Lender that while this Agreement is in effect, Borrower shall not, without the prior
written consent of Lender:

Indebtedness and Liens. (1) Except for trade debl incurred in the normal course of business and Indebtedness to Lender contemplated by this
Agresment, create, incur or assume indebtedness for borrowed money, including capital leases, (2) sell, transfer, morigage, assign, pledge,
leass, grant a security Interest in, or encumber any of Barrower's assets (except as allowed as Permitted Liens), or (3) sall with recourse any of
Borrower's accounts, except to Lender,

Continutty of Operations. (1) Engage In any business activities substantially different than those in which Borrower is presently engaged, (2)
cease operations, liquidata, merge, transfer, acquire of consclidate with any other entity, change Its name, dissolve or transter or sell Collateral out
of the ordinary coursa of business, or (3) make any distribution with respect to any capital account, whether by reduction of capital or otherwise,

Loans, Acquisitions and Guaranties. (1) Loan, nvest In or advance money or assets to any other person, enterprise or entity, (2) purchase,
create or acquire any interest in any other enterprise or entity, or (3) Incur any obligation as surety or guarantor other than in the ordinary course
of business.

Modification of Contract. Make or permit to be made any modification of the Construction Contract,
Liens. Create or allow to be created any lien or charge upon the Collateral or the Improvements.

Agresments. Bomower will not enter Into any agresment containing any provisions which would be violated or breached by the performance of
Borrower's obligations undar this Agreement or in connection herewith.

GENERAL PROJECT PROVISIONS. The following provisions relate to the construction and complation of the Project:

Change Orders. All requests for changes in the Plans and Specifications, other than minor changes Involving no extra cost, must be In writing,
signed by Borrower and the architect, and delivered to Lender for its approvel. Bomrower will not permit the performance of any work pursuant to
any change order or medification of the Construction Contract or any subcontract without the written approval of Lender. Borrower will obtain any
required permits or authorizations from govemmantal authorities having jurisdiction belore approving or requesting a new change order.

Purchase of Materials; Conditional Sales Contracts. No malerlals, equipment, fixtures, or articles of personal property placed in or incorporated
Into the Project shall be purchased or installed under any Security Agresment or other agreement whereby the seller reserves or pumorts to
resarve file or the right of removal or repossession, or the right to consider such items as personal property after their incorporation into the
Project, unless otherwise authorized by Lender in writing.

Lender’s Right of Entry and Inspection. Lender and lis agents shall have at all times the right of enlry and free access to the Property and the
right to inspect all work done, labor performed, and materials fumished with respect to the Project. Lender shall have unrestricted access 1o and
the right to copy all records, accounting bocks, coniracts, subcontracts, bills, statements, vouchers, and supporting documents of Borrower
relating in any way to the Project.

Lender's Right to Stop Work. If Lender in good faith determines thal any work or materials do not conform to the approved Plans and
Specifications or sound buliding practices, or otherwise depart from any of the requirements of this Agreement, Lender may require the work 10 be
stopped and withhold disbursements until the matter ks corrected. In such event, Borrower will promptly correct the work to Lender's satisfaction.
No such action by Lender will affect Borrower's obligation to compilete the Improvements on or before the Completion Date. Lender is under no
duty to supervise or inspect the construction or examine any books and records. Any inspection or examination by Lender is for the sole purpose
of protecting Lender's security and preserving Lender's rights under this Agreement. No default of Borrower will be walved by any Inspection by
Lender. In no event will any inspection by Lender be a representation that there has been or will be compliance with the Plans and Specifications
or that the construction is free from delecth terials or work hip

Indemnity. Borrower shall indemnify and hold Lender harmiess from any and all claims asserled against Lender or the Property by any person,
antity, or govemmental body, or arising out of or in connection with the Property, improvements, or Project. Lender shall be entiied to appear in
any proceedings to defend itself against such claims, and all costs and expenses atiomeys’ fees incurred by Lender in connection with such
delense shall be paid by Borrower 1o Lender. Lender shall, In its sole discretion, be entitled 1o settle or compromise any asserted claims against it,
and such setiement shall be binding upon Borrower for purposas of this Indemnification. All amounts pald by Lender under this paragreph shall
be secured by Lender's security agreement or Deed of Trust, i any, on the Property, shall be deemed an additional principal Advance under the
Loan, payable upon demand, and shall bear intarest at the rale applicable to the Loan,

Publicity. Lender may display a sign al the construclion site informing the public that Lender Is the construction lender for the Project. Lender
may obtain other publicity In connection with the Project through press releases and participation in ground-breaking and opening ceremonies
and similar events.

Actions. Lender shall have the right to commence, appear In, or defend any action or proceeding purporting bo alffect the rights, duties, or
liabilities of the parties to this Agreement, or the disbursement of funds from the Loan Fund. In connection with this right, Lender may incur and
pay reasonable costs, expenses and attomeys' fees. Bomower covenants to pay to Lender on d d all such exp , together with interest
from the date Lender incurs the expense at the rate specified in the Nole, and Lender Is authorized to disburse funds from the Loan Fund for such
purposes,

RIGHT OF SETOFF. To the extent permitted by applicable law, Lender reserves a right of setoff In all Borrower's accounts with Lender (whether
checking, savings, or some other account). This includes all accounts Borrower holds jolntly with someone else and all accounts Borrower may open in
the future. However, this does not Include any IRA or Keogh accounts, or any trust accounts for which setoff would be prohibited by law. Borrower
authorizes Lender, to the extent permitted by applicable law, to charge or setoff all sums owing on the Indebtedness against any and all such accounts.

DEFAULT. Each of the following shall conslitute an Event of Default under this Agreement;
Paymenl Default. Borrower fails to make any payment when due under the Loan.

Other Defaults. Baorrower fails to comply with or @ perform any other term, obligation, covenant or condition contained In this Agreement or in
any of the Related Documents or 1o comply with or to perform any term, obligation, covenant or condition contained In any other agreement
between Lender and Borrower.

Environmental Default. Failure of any party to comply with or perform when due any term, obligation, covenant or condition contained In any
anviconmental agreement executed In connection with any Loan.

Default In Favor of Third Partles. Borrower or any Grantor defaults under any loan, extension of credit, security agreement, purchase or sales
agreement, or any other agreement, in favor of any other craditor or person that may materially affect any of Boower's or any Grantors property
or Borrower's of any Grentor's ability 1o repay the Loans or perform their respective obligations under this Agresment or any of the Related
Documents.

False Statements. Any warmanty, representation or stalement made or fumnished to Lender by B or on B r's behall under this
Agresment or the Related Documents is false or misleading in any material respect, either now or at the time made or fumished or becomes faise
or misleading at any time thereafter.

Death or Insolvency. The dissolution of Borrower (regardiess of whether election to continua Is made), any member withdraws from Bomower, or
any other termination of Borrower's existence as a going business or the death of any member, the insolvency of Borrower, the appointmant of a
racslvar_manypanotsonmrs property, any assignment for the benefit of creditors, any type of craditor workout, or the commencement of any
proceeding under any bankruptcy or insolvency laws by or against Borrower. I
Defective Collateralization. This Agreement or any of the Related Documents ceases to be In full force and effect (including failure of any
collateral document to create a valid and perfected security interest or llen) at any ime and for any reason.

Creditor or Forfeiture Pr dings. Con It af foreclosure or forfeiture proceedings, whether by judicial proceeding, self-help,

repossession of any other method, by any creditor of Borrower or by any govemmental ngencynq:MI any cdiéw securing the Loan, ‘n‘:is
includes a garnishment of any of Borrower's accounts, including deposit accounts, with Lender, However, this Event of Default shall not apply If
there Is a good falth dispute by Bomower as to the valldity or reasonableness of the claim which ks the basis of the creditor or forfeiture proceeding
and |f Borrower gives Lendar written nalice of the creditor or forfeiture proceeding and deposits with Lender monles or a surety bond for the

creditor or forfetture proceeding, in an amount determined by Lender, in its sole discretion, as being an adequate reserve or bond for the dispute.

Breach of Construction Contract. The Improvements are nol constructed in accordance with the Plans and Spacifications accordan)
the terms of the Construction Contract. s sl

Cessation of Construction. Prior to the completion of cdRelrubibs B b ¥fevements and equipping of the Projest BWAR T2 of the
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Improvements of the equipping of the Project is abandoned or work thereon ceases for a pariod of more than ten (10) days for any reason, of the

Improvements are not completed for purposes of final payment to the General Contractor prior to May 28, 2007, regardiess of the reason for the
delay.

Transfer of Property. Sale, transfer, hypothecation, assignment, or conveyance of the Property or the Improvements or any portion thereof or
intarest therein by Borrower or any Borrower without Lender's prior written consent.

Condemnation. A¥ or any material portion of the Collateral Is condemned, seized, or appropriated without compensation, and Borrower does not
within thirty (30) days after such condemnation, selzure, or appropriation, Inftiate and diligertly prosecute appropriate action to contest in good
faith the validity of such condemnation, seizure, or appropriation,

Events Affecting Guarantor. Any of the preceding events occura with respect to any Guarantor of any of the Indebtadness or any Guarantor dies
or becomes incompetent, or revokes or disputes the validity of, or llabliity under, any Guaranty of the Indebiedness. In the event of a death,
Lender, at its option, may, but shall not be required to, permit the Guaranior's estate o assume unconditionally the obiigations arising under the
guaranty in a manner satisfactory to Lender, and, In doing so, cure any Event of Default.

Adverse Change. A material adverse change ocours in Borrower's financial condifion, or Lender believes the prospect of payment or
parformance of the Loan s impaired.

Right to Cure. If any default, other than a default on Indebtedness, is curable and If Borrower or Grantor, as the case may be, has not been given
& notice of a similar default within tha precading twelve (12) months, it may be cured if Borrower of Grantor, as the case may be, after recsiving
written notice from Lender demanding cure of such default: (1) cure the default within ten (10) days; or (2) i the cure requires mone than ten
{10) days, immediately initiate steps which Lender deems in Lender's sole discretion to be sulficient to cure the default and thereafter continue and
complete all reasonable and necessary steps sufficlent to produce compliance s soon as reasonably practical.

EFFECT OF AN EVENT OF DEFAULT; REMEDIES. Upon the occumence of any Event of Default and at any time thereafter, Lender may, at its option,
but without any obiigation to do so, and In addition to any other right Lender without notice to Borrower may have, do any one or more of the following
without notice to Borrower: (a) Cancel this Agreement; (b) Institute appropriate proceedings to enforce the performance of this Agreement; (c)
Withhold further disbursement of Loan Funds; (d) Expend funds necessary to remedy the default; (e) Take possession of the Property and continue
construction of the Project; (f) Accelerate maturity of the Note and/or Indebtedness and demand payment of all sums due under the Note and/or
Indebtedness; (g) Bring an action on the Note andlor Indebtedness; (h) Foreclose Lender's security agreement or Deed of Trust, if any, on the
Property In any manner available under law; and (i) Exercise any other right or remedy which it has under the Note or Related Documents, or which is
otherwise avallable at law or in equity or by statute,

COMPLETION OF IMPROVEMENTS BY LENDER. |f Lender takes possession of the Collateral, it may take any and all acions necessary in its
judgment to complete construction of the Improvements, including but not limited 1o making changes in the Plans and Specifications, work, or materials
and entering into, modifying or terminating any contractual arrangements, subject to Lendar’s right at any time to discontinue any work without llability.
If Lender elects to complete the Impn it will not any fiabiity to Borrower or to any other person for completing the Improvements or for
the manner or quality of consiruction of the Improvements, and Borrowar exprassly walves any such liablity. Borrower irrevocably appoints Lender as
fts attomey-in-fact, with full power of substitution, to compilate the Improvements, at Lender's option, either in Bomower's name o in its own name. In
any event, all sums expended by Lender in completing the construction of the Improvements will be considered to have been disbursed to Borrower
and will be secured by the Collatsral for the Loan. Any such sums that cause the principal amount of the Loan 1o exceed the face amount of the Note
will be considered to be an additional Loan to Borrower, bearing Interest at the Note rate and being secured by the Collateral. For these purposes,
Borrower assigns to Lender all of its right, title and interest in and to the Project Documents; however Landar will not have any obligation under the
Project Documents unless Lender exprassly hereafter agrees to assume such obligations In writing. Lender will have the right 10 exercise any rights of
Borrower under the Project Documents upon the occurrence of an Event of Default. Except as may be prohibited by applicable law, all of Lender's
rights and remedias, whether evidenced by this Agreement or by any other writing, shall be cumulative and may be exerclsed singularly or concurrently,

ADDITIONAL DOCUMENTS. Borrower shall provide Lender with the following additional documents:

Articles of Organization and Company Resolutions. B has provided or will provide Lender with a certified copy of Borrower's Articles of
Organization, together with a certifled copy of resolutions properly adopted by the members of the company, under which the members authcrized
one or more dasignated members or employees o execule this Agreement, the Note and any and all Security Agreemenis directly or indirectly
securing repayment of the same, and to consummate the borrowings and other transactions as contemplated under this Agreement, and to
consent 1o the remedies following any defaull by Borrower as provided In this Agreement and in any Security Agreements.

Opinlon of Counsel. When required by Lender, Borrower has provided or will provide Lender with an oplnion of Bomower's counsel certitying to
and that: (1) Bomower's Note, any Security Agreements and this Agreement constitute valid and binding cbligations on Borrower's part that are
enforceable in accordance with their respective terms; (2) Borrower is validly existing and in good standing; (3) Borrower has authority to enter
Into this Agreement and to consummate the transactions contemplated under this Agreament; and (4) such other matters as may have been
requested by Lender or by Lender's coungel.

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Agresment:

Amendments. This Agreement, togsther with any Reslated Documents, constitutes the entire understanding and agreement of the perties as fo the
matters set forth in this Agreement. No alteration of or amendment to this Agreement shall be effective unless given In writing and sipned by the
party or partles sought to be charged or bound by the alteration or amendment.

Attorneys' Fees; Expenses. Borrower agraes to pay upen demand all of Lender's costs and expenses, including Lender's attomeys' fees and
Lender’s legal expsnses, incurred In connection with the enforcement of this Agreament. Lender may hire or pay someone slse to help enforce
this Agreement, and Borrower shall pay the costs and exp of such enfs L. Costs and expenses include Lender's attomeys' fees and

expenses whether or not there Is a lawsuit, Including attomeys' fees and legal exp for bankruptcy p dings (including efforts to
modify or vacate any automatic stay or injunction), eppeals, and any anticipated post-judgment collection services. Borrower also shall pay all
court costs and such additional fees as may be directed by the court.

Authority to File Notices. Borrower appoints and designates Lender as lts attomey-in-fact to file for the record any notice that Lender deems
necessary to protect its Interest under this Agreement. This power shall be deemed coupled with an interest and shall be Irrevocable while any
sum or performance remains due and owing under any of the Related Documents.

Headings. Caption headings In this Agreement are for convenlence purposes only and are not to bs used lo interpret or define the
provisions of this Agreement.

Governing Law. This Agreement will be governed by federal law applicable to Lender and, to the extent not preempted by federal law,
;ulm:ﬁlu!:mmof‘“ hington without regard 1o its conflicts of law provisions. This Agreement has been accepted by Lender In the
tate of Washington.

Choice of Venue. If there is a lawsuit, Borrower agrees upon Lender’s request to submit fo the jurisdiction of the courts of Plarce County, Stats of
Washington,

Indemnification of Lender. Borrower agrees to indemnily, to defend and to save and hold Lender harmless from any and all clalms, suits,
cbiigations, damages, losses, costs and expsnses (including, without limitation, Lender's attorneys' fees, as well as Lender's architect's and
engineering fees), demands, liabilities, penalties, fines and forfeltures of any nature whatsoever that may be asserted against or Incurred by
Lendar, its officers, directors, employees, and agents arising out of, relating to, or In any manner occasloned by this Agreement and the sxerclss of
the rights and remedies granted Lender under this. The foregoing Indemnity provisions shall survive the cancellation of this Agreement as 1o all
matters arising or accruing prior to such cancellation and the foregoing indemity shall survive in the event that Lendsr elects 1o exercise any of
the remedies as provided under this Agreement following default hersundar.

Consent to Loan Participation. Borrower agrees and consents 1o Lender's sale or transfer, whether now or later, of one or more participation
Interasts in the Loan to one or more purchasers, whether related or unrelated to Lender. Lender may provide, without any limitation whatsoever,
to any one or more purchasers, or potential purchasers, any Information or knowledge Lender may have about Borrower or about any other matter
relating to the Loan, and Borrower hereby walves any rights to privacy Borrowsr may have with respect to such matiers. Bosrower additionally
waives any and all notices of sale of participation interests, as well as all notices of any repurchase of such participation imerests. Borrower also
agrees that the purchasers of any such participation inlerasts will be considered as the absalute owners of such interests In the Loan and will have
all the rights granted under the participation agreement or agreements goveming the sale of such particlpation interests. Baorrower further walves
all rights of offsel or counterclaim that it may have now or later against Lender or against any purchaser of such a participation interest and
unconditionally agress that either Lender or such purchaser may enforce Borrower's obligation under the Loan irespective of the failure or
Insolvency of any holder of any interest in the Loan. Borrower further agrees that the purchaser of any such parficipation interasts may enforce its
interests irrespactive of any personal claims or defenses that Borrower may have against Lender,

No Walver by Lender. Lender shall not be deemed to have walved any rights under this Agresment unless such waiver Is n in writing and
signed by Lender. No delay or omission on the part of Lender in exercks shall operale as a walver of s e right. A
waiver by Lender ol a provision of this Ag it shallfof® B litute a waiver of Lender's right strict
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compliance with that provision or any other provision of this Agreement. No prior waiver by Lender, nor any course of dealing between Lender
and Borrower, or between Lender and any Grantor, shall constitute a waiver of any of Lender's rights or of any of B s or any Grantor's
obligations as 1o any future transactions. Whenever the consent of Lender s required under this Agreement, the granting of such consent by
Lender in any Instance shall not constitute continuing consent to subsequent instances where such consent s required and In all cases such
consent may be granted or withheld In the sole discretion of Lender.

Severabllity. W a count of competent Jurisdiction finds any provision of this Agreement to be ilegal, invalid, or unenforceable as to any
clrcumstance, that finding shall not make the offending provision illegal, invalid, or unenforceable as to any other circumstance. If feasibie, tha
offending provision shall be considered modified so that it becomes legal, valid and enforceable. If the offending provision cannot be so medified,

it shall be considered delstad from this Agreement. Unless otherwise required by law, the llegality, invalidity, or unenforceabiity of any provision
of this Agreement shall not affect the legality, validity or enforceability of any other provision of this Agreement.

Successors and Assigns. All covenants and agreements by or on behalf of Bormower contained in this Agreement or any Related Documents
shall bind Borrower's successors and assigns and shall inure 1o the benefit of Lender and its successors and assigns. Borrower shall not,
however, have the right o assign Borrower’s rights under this Agreement or any interest therein, without the prior written consent of Lender.

Survival of Representations and Warranties. Bomower understands and agrees that In extending Loan Advances, Lender is relying on all
rep tations, ies, and covenants made by Borrower In this Agreement or in any certificate or other instrument delivered by Borrower 10
Lender under this Agreement or the Related Documents. Borrower further agrees that regardiess of any investigation made by Lender, all such
representations, warranties and covenants will survive the extension of Loan Advances and delivery to Lender of the Related Documents, shall be
continuing (n nature, shall be deemed mada and redated by Borrower at the time each Loan Advance Is made, and shall remain In full force and
effect untl such time as Borrower's Indebtedness shall be paid in full, or until this Agreament shall be terminated in the manner provided above,
whichever is the last to occur.

Time is of the Essence. Time is of the essence in the performance of this Agreement.

DEFINITIONS. The following capitalized words and terms shall have the following meanings when used in this Agreement. Unless specifically stated
to the contrary, all references to dollar amounts shall mean amounts in lawful money of the United States of America. Words and terms used in the
singular shall include the plural, and the plural shall include the singular, as the context may require. Words and terms not otherwise defined in this
Agreement shall have the meanings attributed to such tarms in the Uniform Commercial Code. Accounting words and terms not otherwise defined in
this Agreement shall have the meanings assigned to them In accordance with generally accepted accounting principles as In effect on the date of this
Agreemant:

Advance. The word "Advance” means a disbursement of Loan funds made, or to be made, to Borrower or on Bomower's behalf on a line of cradit

or multiple advance basls under the terms and conditions of this Agreement.

Agresment. The word “Agreement” means this Construction Loan Agreament, as this Construction Loan Agreement may be amended or madified
from time to time, together with all mmwmma attached to this Construction Loan Agreament from time to time.
Architect's Contract. The words “Architect's Contract® mean the architect's contract between Bomower and the architect for the Project,

Borrower, The word "Borrower" means BLACK DIAMOND DEVELOPMENT COMPANY, LLC and includes all co-signers and co-makers signing
the Nots and all their successors and assigns,

Collateral. The word *Collateral® means all property and assets granted as collateral security for a Loan, whether real or personal property,
whether granted directly or indirectly, whethar granted now or in the future, and whether granted in the form of a security inlerest, morigage,
collateral mortgage, deed of trust, assignment, pledge, crop pledge, chattel mortgape, collateral chatiel mortgage, chattel trust, factor's llen,
equipment trust, conditional sale, trust receipt, lien, charge, lien or title retention contract, lsase or consignment intended &s a security device, or
any other securlty of llen interest whatsoever, whether created by law, contract, or otherwise.

Completion Dale. The words "Completion Date® mean May 28, 2007.

Construction Contract. The words “Construction Contract® mean the contract between Borrower and the general contractor for the Project, and
any subcontracts with subconiractors, materialmen, laborers, or any other parson or entity for performance of work on the Project or the delivery of
materlals to the Project.

Event of Default. The words "Event of Default” mean any of the events of default set forth in this Agreement in the default section of this

GAAP, The word "GAAP* means generally accepted accounting principles.

Grantor. The word "Grantor® means each and all of the persons or entities granting a Security Interest in any Collateral for the Loan, including
without limitation all Borrowers granting such a Security Interest.

Guarantor. The word “Guarantor” means any guarantor, surety, of accommodation party of any or all of the Loan and any guarantor undar a
completion guaranty agreement.

Guaranty. The word "Guaranty” means the guaranty from Guarantor to Lender, including without limitation a guaranty of all or part of the Note.

Improvements. The word "Improvements® means all existing and future buildings, structures, facilities, fixtures, additions, and similar construction
on the Callateral.

Indebtedness. The word “Indebtedness” means the indebledness evidenced by the Note or Related Documents, including all principal and
intarest together with all other Indebledness and costs and expenses for which Borrower is responsible under this Agreement or under any of the
Related Documents.

Lender. The word *Lender means Frontier Bank, lts successors and assigns.
Loan. The word "Loan® means the loan of loans made to Borrower under this Agreemant and the Relaled Documents as described .

Loan Fund. The words "Loan Fund* mean the undisbursed proceeds of the Loan under this Agreement together with any equity funds or other
deposils required from Borrower under this Agreement.

Note. The word *Nots” means the promissory note dated November 28, 2005, In the original principal amount of $4,090,000.00 from Borrower
1o Lender, together with &ll renewals of, extansions of, modifications of, refinancings of, consolidations of, and substitutions for the promissory note
or agreement.

Permitted Liens. The words "Permitted Liens" mean (1) liens and security interests securing Indebtedness owed by Borrower lo Lender; (2)
liens for taxes, assessments, or simllar charges either not yet due or being contested in good faith; (3) liens of materlaimen, mechanics,
warghousemen, of carriers, or other like liens arising in the ordinary course of business and securing obligations which are not yet delinquent; (4)

purchase money liens or purchase money security interests upon or in any property acquired or heid by Bomrower In the ordinary course of

business o secure indebtedness outstanding on the date of this Agreement or permitted to be Incurred under the paragraph of this

titled "indebtedness and Liens”; (5) liens and security interests which, as of the date of this Agreement, have been disclosed 10 and approved by

the Lender In writing; and (6) those llens and security interests which in the aggregate constitule an immaterial and insignificant monetary amount

with respect to the net value of Bommower's assets.

Plans and Specifications. The words "Plans and Specifications® mean the plans and specifications for the Project which have been submitted to
and initialed by Lender, together with such changes and additions as may be approved by Lender in writing,

Project. The word "Project® means the construction project as described in the "Project Description® section of this Agreement.

Project Documents. The words "Project Documents® mean the Plans and Specifications, all studles, data and drawings relating to the Project,

whether prepared by or for Borrower, the Construction Contract, the Architsct’'s Contract, and all other contracts and agreements relating to the

Project or the construction of the Improvements,

Proparty. The word "Property” means the property as described in the "Project Description” section of this Agreement.

maqkmpm; The words *Real Property” mean the real property, interests and rights, as further described In the *Project Description” section of
s Agreemen

Related Dowmem?’. The words "Related Documents® mean all promissory notes, credit agreements, loan agreements, environmental

agl s, o agr , mortgages, deeds of trust, security deeds, collateral mongages, and all other Instruments,

agresments and documants, whether now or herealier existing, executed in connection with the Loan,

Security Agresment. The words *Security Agreement” mean and include without limitation any agreements, promises, cavenants, arrangements,
d wdings or other agr ts, wheth ted by law, contract, or otherwise, evidencing, g« Ing, repr ing, or ting a Security

interest APPENDIX C UB000127
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Security Interest. The words “Security Interest” mean, without limitation, any and all types of collateral security, present and future, whether in the
form of a lien, charge, encumbrance, mongage, deed of trust, security deed, assignment, pledge, crop pledge, chattel morigage, collateral chatiel
mortgage, chattel trust, factor's lien, equipment trust, conditional sale, trust receipt, lien or fitte retention conlract, lease or consignment Intended as
a security device, or any other security or lien interest whatsoever whether created by law, contract, or otherwise.

BORROWER ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS CONSTRUCTION LOAN AGREEMENT AND BORROWER
AGREES TO ITS TERMS. THIS CONSTRUCTION LOAN AGREEMENT IS DATED NOVEMBER 28, 2005.

BORROWER:

BLACK DIAMOND DEVELOPMENT COMPANY, LLC

Bys
Manager of BLACK DIA
DEVELOPMENT COMPANY, LLC

LENDER:

FRONTIER BANK

____‘________l;.-—-—‘:" f "/ A
Authorized gﬁf

LASER PAC) Lancig, Ver, LTRO0S0M Copn. Harland Firmnies Rolclioes, e 107, 2000 AN Fighis asseesd. = WL CACFALPUCAIFC TR-21484 PRCOMUMOC
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PROMISSORY NOTE

38

. References in tha dad area s for L use a dnul limit the apﬂmty this document to anyicular or Item.
Any item above containing "**" has baen omitled due fo lext fength limitations.

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC Lender: Frontier Bank
4114 B PLACE NW - SUITE 108 Tacoma Real Estate
AUBURN, WA $8001 1102 Commerce St., Suits 600

Tacoma, WA 98402

Principal Amount: $4,090,000.00 Initial Rate: 8.000% Date of Note: November 28, 2005

PROMISE TO PAY. BLACK DIAMOND DEVELOPMENT COMPANY, LLC ("Borrower”) promises to pay to Frontler Bank ("Lender*), or order, In
lawful money of the United States of America, the principal amount of Four Million Ninety Thousand & D0/100 Dollars ($4,090,000.00) or so
much as may be outstanding, together with Interest on the unpaid outstanding principal balance of each advancs. Intersst shall be calculated
from the date of each advance until repayment of sach advance,

PAYMENT. Borrower will pay this loan in one payment of all outstanding principal plus all accrued unpaid interest on May 28, 2007. In
addition, Borrower will pay regular monthly payments of all accrued unpald Interest due as of each payment date, beginning December 28,
2005, with all subsequant interes! payments to be due on the same day of each month after that. Unless otherwize agreed or required by
applicable law, payments will be applied first to any accrued unpald Interest; then to principal; then o any unpald collection costs; and then to
any late charges, Interest on Lhis Note Is computed on a 365/385 simple interest basis; that Is, by applying the ratio of the annual interest rate
over the number of days In a year (366 during lesp years), multiplied by the outsianding principal balance, muitiplied by the actual number of
days lhe principal balance is outstanding. Borrower will pay Lendeor at Lender's address shown above or at such other place as Lender may
designate In writing.

VARIABLE INTEREST RATE. The interest rate on this Note Is subject to change from time to time based on changes in an index which Is the Frontler
Bank Base Rate (the “Index”). Tha Indax is not necessarlly tha lowest rate charged by Lender on lis loans and is set by Lender In Its sole discretion. If
the Index becomes unavaiable during the term of this loan, Lender may dasignate a substitute index after nolitying Borrower. Lender will tell Borrower

the cument index rate upon Borrower's request. The Interest rale change will nol ocowr more often than each day as base rate changes. Bomower

understands that Lendar may make loans based on other rates as well. The Index currently Is 7.000% per annum, The interest rate to be applied
to the unpaid principal balance of this Note will be at a rata of 1,000 percentage point over the Index, resuiting in an initial rate of 8.000% per
annum. NOTICE: Under no circumstances wil the interest rale on this Note be more than the maximum rale allowed by applicable law.

PREPAYMENT; MINIMUM INTEREST CHARGE. Bomower agress thal all loan fees and other prepald finance chargas are eamed fully as of the dats
of the loan and will not be subject to refund upon early payment (whether voluntary or as a result of default), excepl as atherwise required by law. In
any event, even upon full prepayment of this Note, Borrower understands that Lander Is entitled to a minimum Interest charge of $5.00. Other than
Borrower's obligation 1o pay any minimum interest charge, Borrower may pay without penalty all or a portion of the amount owed eariiar than it is due.
Early payments will not, unless agreed to by Lender in writing, relieve Borrower of Bomower's obiigation to continue to make payments of accrued
unpaid interest. Rather, early payments will reduce the principal balance due. Bomower agrees not 1o send Lender payments marked “pald in full”,
*without recourse®, or similar language. If Borrower sends such a payment, Lender may accept It without losing any of Lender's rights under this Note,
and Borrower will remain obligated to pay any further amount owed 1o Lender. All written communications concerning disputed amounts, including any
check or other payment instrument that indicates that the payment constitutes “payment in full® of the amount owed or that Is tendered with other
conditions or \imitations or as full salisfaction ol a disputed amount must be malled or delivered to: Frontier Bank, Tacoma Rea! Estals, 1102
Commarce S, Suite 600 Tacoma, WA 88402.

LATE CHARGE. If a payment Is 10 days or more late, Borrower will be charged 5.000% of the regularly scheduled pay or $10.00, whichever is
greater.

INTEREST AFTER DEFAULT. Upon default, including fallure 1o pay upon final maturity, Lender, at its option, may, If permitted under applicable law,
Increase the variable interest rale on this Note to 6.000 percentage points over the Index. The interest rate will not excesd tha maximum rate parmitted

by applicable taw.
DEFAULT. Each of the following shall constilule an event of default (*Event of Delault™) under this Note:

Pay Defaull. B fails to make any payment when due under this Nols.

Other Defaults. Borrowar fails 1o comply with or to perform any other term, obligation, covenant or condition contained in this Note or in any of
"mted m&u s or to comply with or to perform any term, cbiigation, covenant or condition contained In any other agreement between
L and Borrower.

Default In Favor of Third Partles, Borrower or any Grantor defaults under any loan, exlension of credi, security agreement, purchase or sales
agreement, or any other agreement, in favor of any other credilor or person that may materially affact any of Bomower's property or Bormower's
abliity to repay this Nots or perform Borrower's obligations under this Note or any of the related documents.

Environmental Default. Failure of any party o comply with or perform when due any term, obligation, covenant or condition contained In any
environmental agreamant executed in connection with any loan,

False Statements. Any warranty, representation or statement made or fumished to Lendsr by Bomower or on Borrower's behalf under this Nots
ammtmmmw Ishfaheormislend'nghm‘ymmwialrnspscLeiManUlﬂthﬁmamdsorfmﬂshedorbmfdseamislaadlng
at any ereafter.

Death or Insolvency. The dissolution of Borrower (regardiess of whether slection to continue ks made), any member withdraws from Borrower, or
any other termination of Borrower's existence as a going business or the death of any member, the insolvency of Borrower, the appolntmaent of &
receiver for any part of Borrower's property, any assignment for the benefit of creditors, any type of creditor workout, or the commencemant of any
proceading under any bankrupicy or insolvency laws by or against Borrower.

Creditor or Forfeiture Procsedings, Cor ement of foreclosure or forfeiture proceedings, wheather udiclal proceeding, self-help,

repossession or any other mﬂm,byanyaﬁhwdﬂmmubngovemﬁwmhﬂw?ﬂijawﬂ mmmluun. Tﬁls

includes a gamishment of any of Borrower's accounts, including deposit accounts, with Lender. However, this Event of Default shall not apply if

IhareisagoodfauhdispumbyBarrawernstnhevalldilyUrmmabhnndhdﬂnwh%hhbasisuimacrwnmntfodeltwpmcaaﬁg

and if Borrower gives Lender written nolice of the creditor or forfeiture proceeding and deposhts with Lender monles or a surety bond for the
ditor or forieil p ding, in an amount determined by Lender, In its sole discretion, as being an adequate resarve or bond for the dispute.

Events Affecting Guarantor, Any of the preceding evenls occurs with respect to any Guarantor of any of the Iindebtedness or any Guarantor dies
or becomes Incompelent, or revokes or disputes the validity of, or liabliity under, any guaranty of the indebtedness evidenced by this Nots, In the
event of & death, Lender, at its option, may, but shall not be required to, permit the G ‘s estate to wWitlonally the obligations
arising under the guaranty in a manner salisfaclory to Lender, and, in doing so, cure any Event of Default.

Adverse Change. A malerial adverse change occurs in Bomower's financlal condition, or Lender beli ospac yment
performance of this Note is impaired, * oves e b . *

Cure Provisions. If any default, ather than a defaull in payment is curable and i Borrower has not bsen oiven a notice of a breach of the
provision of this Note within the preceding !we!va {12) months, it may be cured i Borrower, after mcai\ring?:riwen notica from Lm%sm:;'l":
cure of such default: (1)_ cures the default within ten (10) days; or (2) if the cure requires more than ten (10) days, immediately initiates steps
which Lender deems in Lender's sole discretion 10 be sufficient 1o cure the defaull and thereafter continues and completes all reasonable and
necessary steps sulfficlent to produce compliance as soon as reasonably practical.
LENDER'S RIGHTS. Upon default, Lender may declare the entire Id princ| i i
el pres 4 unpald principal balance on this Note and all accrued unpald interest immediatsly

ATTORNEYS' FEES; EXPENSES. Lender may hire or pay someone else to help collect this Note if Borrower does not Bor| rwill

:hal amount. This includes, subject to any Ih"hcl,ls undar applicable law, Lender's atiomneys' fees and Lender's legal supampg wmr::;e“wmp:‘{;a;d:r
awsut, g atiomey  ex; r bankruplcy proceedings (Including efforts 1o modify or vacals ny automatic slay o Injund

appeals. If not prohibited by applicable law, Bomower also will pay any court costs, in addition to all other sums ptcv\rlt:lﬂj|r edbylaw.m ks L

GOVERNING LAW. This Note will be governed by federal law applicable to Lender and, to the extent not pream laws
the State of Washington without regard to its conllicts of law provisions. This Note has been sccepted by me tmlng-non.u '

&l;g:t:‘.E OF VENUE. Il there is a lawsuit, Borrower agrees upon Lender's request 1o submit to the jurlsdiction of the mﬁfqa , State of
DISHONORED [TEM FEE. Borrower will pay a fee to Lender of $20.00 il Borrower makes a paymenl on Bortowa'?'l Ooalc‘lt Qesched( or
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preauthorized charge with which Bofrower pays is later dishonored,

RIGHT OF SETOFF. To the exient permitied hy applicable law, Lender reserves a right of seloff in all Borowsr's accounts with Lender (whether
checking, savings, or some other account). This includes all accounts B holds jointly with somecne else and all accounts Borrower may open in
the future. However, this does not include any IRA or Keogh accounts, mawmlmﬁhwhbﬂwﬂﬂmmmwwmw Bormower
authorlzes Lander, to the extent permitted by applicable law, o charge or setolf all sums owing on the Iindebtedness against any and all such accounts.

COLLATERAL. Borrower acknowledges this Note is secured by the following collateral described in the urity ir nts listed herein:
(A) & Construction Deed of Trust dated Novernber 28, 2005, to a trustes in lavor of Lender on real property located in KING County, State of
Washington.
{B) an Assignment of All Rents 1o Lender on reel property located in KING County, Stats of Washington.

LINE OF CREDIT. Thia Note evidences a shalght line of credit. Cnce the total amount of principal has been advanced, Borrower | not entitied to
lurther loan advances. mmw«mnmmuybetequsﬂademmruﬂyuhwﬂmgby Borrower of as provided in this paragraph. Lender
may, but need not, require that all oral requests be confirmed In writing, All communications, instructions, or directions by telephone or otherwise to
Lender are to be directed to Lender's office shown above. The following persons cumently are authorized, except as provided in this paragraph, to
reques| advances and authorize payments under the line of credit until Lander recelves from Bomower, al Lender's address shown above, written
notice of of their authority: LEE WITTENBERG, Manager of BLACK DIAMOND DEVELOPMENT COMPANY, LLC; and WAYNE A
COURTNEY, Manager of BLACK DIAMOND DEVELOPMENT COMPANY, LLC. FOR CONSTRUCTION PURPOSES ONLY. Borrower agrees to be
liablg for all sums either: (A) advanced in accordance with the instructions of an authorized person or (B) credited to any of Borrower's accounts with
Lender. The unpaid principal balance owing on this Note at any tme may be evidenced by endorsements on this Note or by Lender's Internal records,
Including daily computer print-outs.

SUCCESSOR INTERESTS. The terms of this Note shall be binding upon Borrower, and upon Boower's heirs, personal representatives, successors
and assigns, and shall Inure lo the benefit of Lender and ls successors and assigns.

NOTIFY US OF INACCURATE INFORMATION WE REPORT TO CONSUMER REPORTING AGENCIES. Please notity us if we report any inaccurate
information about your account(s) to a consumer reporting agency. Your writien notice describing the specific inaccuracy(ies) should be sent 1o us al
the following address: Frontier Bank 332 SW Everett Mall Way Everelt, WA 88204,

GENERAL PROVISIONS, Lender may delay or forgo enforcing any of its rights or remedies under this Note without losing them. Borrower and any
other person who signs, guarantees or endorses this Nole, to the extent allowed by law, waive presentment, demand for payment, and notice of
dishonor, Upon any change in the terms of this Nole, and unless otherwise expressly stated in writing, no party who signs this Note, whether as maker,
guarantor, accommodation maker or endorser, shall be released from liabliity. All such parties agree that Lender may renew or extend (repeatedty and
for any length of time) this loan or release any party or guarantor or collateral; or impair, fall 1o realize upon or perfect Lender's securlty Interest in tha
collateral; and take any other aclion deemed necessary by Lender withoul the consent of or nolice lo anyone. All such parties also agree thal Lender
may modify this loan without the consent of or nolice 1o anyone other than the party with whom the modification ks made. The obligations undar this
Neote ara joint and several,

PRIOR TO SIGNING THIS NOTE, BORROWER READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS NOTE, INCLUDING THE VARIABLE
INTEREST RATE PROVISIONS. BORROWER AGREES TO THE TERMS OF THE NOTE.

BORROWER ACKNOWLEDGES RECEIPT OF A COMPLETED COPY OF THIS PROMISSORY NOTE.

BORROWER:

BLACK DIAMOND DEVELOPMENT COMPANY, LLC

By:
, Maneger o
DEVELOPMENT COMPANY, LLC

r—— o
LASER PAC Lamieg Vor. 0.19.00.004 Cope Harien! Firwrels’ Selions, . 1007, 2000, A0 Ragivs Amserved - WA COCPALPUGID P TRA37084 PROOMUALOC
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RETURN ADDRESS:
Frontler Bank
Tacoma Real Estate
1102 Comimerce St., Sulte

600
Tacoma, WA 88402 J'I'I!"I

20051

zm CDDT

n%’né"

CONSTRUCTION DEED OF TRUST

60@

DATE: November 28, 2005 27 201831
Reference # (If applicable): TAREXX7139 Additionalonpage
Granmr(‘ls.)lBLACK DIAMOND DEVELOPMENT COMPANY, LLC
Grantes(s) ¢
1. Frontier Bank A

2. LANDAMERICA COMMERCIAL SERVICES, Trustee

Legal Description: PTN NE 1/4 OF NW 1/4, SECTION 11, TOWNSHIP 21N, RANGE 6E
Additional on page 2

Assessor's Tax Parcel ID#: 1121086 9069

THIS DEED OF TRUST is dated November 28, 2005, among BLACK DIAMOND
DEVELOPMENT COMPANY, LLC, whose address is 4114 B PLACE NW - SUITE 106,
AUBURN, WA 98001; a Washington Limited Liabllity Company ("Grantor"); Frontler Bank,
whose malling address Is Tacoma Real Estate, 1102 Commerce St., Sulte 600, Tacoma, WA
98402 (referred to below sometimes as "Lender" and sometimes as "Beneficlary"); and
LANDAMERICA COMMERCIAL SERVICES, whose malling address is 601 UNION STREET -
SUITE 1100, SEATTLE, WA 98101 (referred to below as "Trustee®).

ALED FOR RECORD Al REQUEST ©F
TRANSNATIGN TITLE INSURANCE CO

APPENDIX E
Page 1 of 9

UB000251




DEED OF TRUST
(Continued) Page 2

CONVEYANCE AND GRANT. For valuable consideration, Granior conveys to Trustes In trust with power of sale, right
of entry and possassion and for the benefit of Lender as Beneficiary, all of Grantor's right, tille, and interest in and to the
following described real property, together with all existing or subsequently erected or affixed bulldings, improvements and
fixtures; all easements, rights of way, and appurtenances; all water, water rights and ditch rights (including stock in utll;llas

lth ditch or irrigation rights); and all other rights, royalties, and profits relating to the real rty, Including without limitation
:ll mi':ara1s. oil, gas, geothermal andsi'nilarﬁﬁam. (the "Real Propelgy"} loﬂmn k!NGrEoumy. State of
Washington:

THAT PORTION OF THE NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF
SECTION 11, TOWNSHIP 21 NORTH, RANGE 6 EAST, W.M., LYING WEST OF THE
WESTERLY RIGHT-OF-WAY MARGIN OF THE BLACK DIAMOND-RENTON ROAD (SR

169); SAID PARCEL BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF SAID SECTION SUBDIVISION;

THENCE NORTH ON THE WEST LINE THEREOF, A DISTANCE OF 341.53 FEET;

THENCE EAST ON A LINE, BEING AT RIGHT ANGLES TO SAID WEST LINE, A DISTANCE
OF 757.62 FEET, MORE OR LESS, TO THE WEST RIGHT-OF-WAY LINE OF SAID BLACK

DIAMOND-RENTON ROAD (SR 169);
THENCE SOUTH 17 32'50" EAST ON SAID RIGHT-OF-WAY LINE A DISTANCE OF 358,19
FEET TO THE INTERSECTION OF SAID LINE WITH THE SOUTH LINE OF SAID SECTION

SUBDIVISION;
THENCE WEST ON SAID SOUTH LINE A DISTANCE OF 865.61 FEET TO SAID POINT OF

BEGINNING.

SITUATE IN THE CITY OF BLACK DIAMOND, COUNTY OF KING, STATE OF
WASHINGTON.,

The Real Property or Its address Is commonly known as 30711 3RD AVENUE, BLACK
DIAMOND, WA 98010. The Real Property tax Identification number Is 112106 9069.

Grantor hereby assigns as security to Lender, all of Grantor's right, tite, and Interest in and to all leases, Rents, and profits of
the Property. This assignment is recorded in accordance with RCW 65.08.070; the lien created by this assignment is Intended
to be specific, perfected and choate upon the recording of this Deed of Trust. Lender grants to Granlor & licensa lo collact

the Rents and profits, which license may be revoked at Lender's option and shall be automatically revoked upon acceleration

of all or part of the Indebtedness.

THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN THE RENTS
AND PERSONAL PROPERTY, IS GIVEN TO SECURE (A) PAYMENT OF THE INDEBTEDNESS AND (B)
PERFORMANCE OF ANY AND ALL OBLIGATIONS UNDER THE NOTE, THE RELATED DOCUMENTS, AND THIS DEED
OF TRUST. THIS DEED @F TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN
THE RENTS AND PERSONAL PROPERTY, IS ALSO GIVEN TO SECURE ANY AND ALL OF GRANTOR'S OBLIGATIONS
UNDER THAT CERTAIN CONSTRUCTION LOAN AGREEMENT BETWEEN GRANTOR AND LENDER OF EVEN DATE
HEREWITH. ANY EVENT OF DEFAULT UNDER THE CONSTRUCTION LOAN AGREEMENT, OR ANY OF THE RELATED
DOCUMENTS REFERRED TO THEREIN, SHALL ALSO BE AN EVENT OF DEFAULT UNDER THIS DEED OF TRUST.
THIS DEED OF TRUST IS GIVEN AND ACCEPTED ON THE FOLLOWING TERMS:

P.MnyNT AND PERFORMANCE. Except as ctherwise provided in this Deed of Trust, Grantor shall pay to Lender all
amolnts secured by this Deed of Trust as they become due, and shall strictly and in a timely manner perform all of Grantor's
cbligations under the Note, this Deed of Trust, and the Related Documents,

CONSTRUCTION MORTGAGE. This Deed of Trust Is a “construction morigage® for the purposes of Sections 9-334 and
2A-309 of the Unliorm Commercial Code, as those sections have heen adopted by the State of Washington,

POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor agrees that Grantor's possession and use of the Property
shall be governed by the following provisions:
Possesslon and Use, Uniil the occurrence of an Event of Default, Grantor may (1) remain in possession and contro| of
the Property; (2) use, cperate or manage the Property; and (3} collect the Rents from the Property (this privilege s a
license from Lender to Grantor automatically revoked upon default). The following provisions relate to the use of the
Property or 1o other limitations on the Property. The Real Property is not used principally for agricultural purposes.

Duty to Maintain. Grantor shall maintain the Propery in tenantable condition and promptly perform all repalrs,
repl s, and mai y to preserve s value,

Nulsance, Waste. Grantor shall not cause, conduct or penmit any nulsance nor commit, permit, or sutfer any stripping of
or waste on or to the Property or any portion of the Property. Without limiting the generality of the foregoing, Grantor will
not remove, or grant to any ather party the right to remove, any timber, minerals (inciuding oil and gas), coal, clay,
scotia, soil, gravel or rock products without Lender’s prior written consent.

Removal of Improvements. Grantor shall not demalish or remove any Improvements from the Real Property without
Lender's prior written consent. As a condition 1o the removal of any Improvements, Lender may require Grantor 1o make
arrangements satisfactory to Lender to replace such Improvements with Improvements of at lsast equal value,

Lender's Right u:DEnw Lender and Lender's agents and representalives may enter upon the Real Property at all
reasonable times 1o attend 10 Lender’s inlerests and to inspect the Real Property for purposes of Granlor's compliance
with the terms and conditions of this Deed of Trust.

Compliance with Governmental Requirements. Grantor shall promptly comply, and shall promptly cause compliance
by all agents, tenants or other persons or entities of every nature whatsoever who rent, lease or otherwise use or occupy
the Property in any manner, with all laws, ordinances, and regulations, now or hareafter in effect, of all governmental
autherities applicable to the use or occupancy of the Praperty, including without limitation, the Americans With Disabiities
Act. Grantor may contest in good faith any such law, ordinance, or regulation and withhold compllance during any
proceeding, including appropriate eppeals, so long as Grantor has notified Lender in wriling prior o doing so and so
feng as, in Lender’s sole opinion, Lender's interests in the Property are not jeopardized. Lender may require Grantor 1o
Ppost adequate security of & surety bond, reasonably satisfactory to Lender, to protect Lender's interest,
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Duty to Protect. Grantor agrees neltner to abandon or leave unattended the Property. Grantor shall do all other acts, in
addition to those acts set forth above In this section, which from the character and use of the Property are reasonably
necessary lo protect and preserve the Froperty.

Construction Loan. If some or all of the proceeds of the loan creating the Indebtedneas are 1o be used to construct of
complete construction of any Improvements on the Property, the Improvements shall be completed no later than the
maturity date of the Nole (or such earlier date as Lender may reasonably establish) and Grantor shall pay in full all costs
and expenses In connection with the work. Lender wil disburse loan proceeds under such terms and condifions as
Lender may deem reasonably necessary to insure that the interes! created by this Deed of Trust shall have priority over
all possible llens, including those of material suppliers and workmen. Lender may require, among other things, that
disbursement requests be supported by receipted bills, expense affidavits, walvars of liens, construction progress
reports, and such other documentation as Lender may reasonably request.

DUE ON SALE - CONSENT BY LENDER. Lendar may, at Lender's option, (A) declare immediately dua and payable all
sums secured by this Deed of Trust or (B) Increass the Interest rate provided for In the Note or other document

the Indebtedness and Impose such other conditions as Lender deems appropriate, upon the sale or transfer, without Lender's
prior written consent, of all or any part of the Real Property, or any interest in the Real Property. A “sale or transter' means the
conveyance of Real Property or any right, title or interest in the Real Property; whether lagal, bensficial or equitable; whether
voluntary or involuntary; whether by outright sale, deed, installment sale contract, land contract, contract for deed, leasehold
Interest with a term greater than three (3) years, lease-option contract, or by sale, assignment, or transfer of any beneficial
interest in or to any land trust holding title to the Real Proparty, of by any other method of conveyance of an interest in the
Real Property. If any Grantor ks a corporation, partnarship or limited liability company, transfer also Includes any change in
ownership of more than twenty-five percent (25%) of the voting stock, partnership Interests or limited liabllity company
interests, as the case may be, of such Grantor. Howaver, this option shall not be exercised by Lender if such exercise is
prohibited by federal law or by Washington law.

TAXES AND LIENS. The following provisions relating to the taxes and liena on the Property are part of this Deed of Trust:

Payment. Grantor shall pay when dus (and in all events prior to delinquency) &ll taxes, special taxes, assessments,
charges (including water and sewer), fines and Imposlitions levied against or on account of the Property, and shall pay
when dua all claims for work done on or for services rendered or material fumished to the Property. Grantor shall
maintain the Property free of all liens having priority over or equal to the interest of Lender under this Deed of Trust,
except for the lien of taxes and assessments not due and except as otherwise provided In this Deed of Trust.

Right to Contest. Grantor may withhold payment of any tax, assessment, or claim in connection with a pood falth
dispute over the obligation 1o pay, so long as Lender’'s interest In the Property is not jeopardized. If a llen arises or is
fled as a result of nonpayment, Grantor shall within fifteen (15) days after the lien arises or, If a lien Is filed, within fiteen
(15) days afler Grantor has notice of the fling, secure the discharge of the lien, or if requested by Lender, deposit with
Lender cash or a sufficlent corporate surety bond or other security satisfactory to Lender in an amount sufficlent to
discharge the flen pius any costs and attomeys' fees, or other charges that could accrue as a result of & foreclosure or
sale under the lien. In any contest, Grantor shall defend itself and Lender and shall safisfy any adverse judgment before
enforcemant against the Property. Grantor shall name Lender as an additional obligea under any surety bond fumished
in the contest proceedings.

Evidence of Payment. Grantor shall upon demand fumish fo Lender satisfactory evidence of payment of the taxes or
assessments and shall authorize the appropriate governmental officlal to deliver to Lender at any time a written statement
of the taxes and assessments agains! the Property.

Notice of Construction. Granior shall notify Lender at least fiftean (15) days before any work ks commenced, any
services are fumished, or any materlals are supplied to the Property, i any mechanic's lisn, materialmen's lien, or ather
lisn could be asserted on account of the work, services, or materials. Grantor will upon request of Lender fumish to
Lender advance assurances satisfactory to Lender that Grantor can and will pay the cosl of such improvemants,

PROPERTY DAMAGE INSURANCE. The following provisions relating to insuring the Property are a part of this Deed of
Trust.

Maintenance of Insurance. Grantor shall procure and maintain policies of fire insurance with standard extended
coverage endorsements on & replacement basis for the full insurable value covering all Improvements on the Real
Property in an amount sufficient to avold application of any coinsurance clause, and with a standard morigagee clause in
favor of Lender. Grantor shall also procure and maintain comprehensive general liabiity insurance in such caverage
amounts as Lendar may request with Trustee and Lander being named as addibonal insureds in such liability insurance
policies.  Additionally, Grantor shall maintaln such other insurance, including but not limited to hazard, business
interruption, and boiler insurance, as Lender may reasonably require. Policies shall be wrilten In form, amounts,
coverages and basis reasonably acceptable to Lender and lssued by a company or companies reasonably acceptable to
Lender. Grantor, upon request of Lender, will deliver to Lender from time to time the policies or certificates of Insurance
in form satisfactory to Lender, Including stipulations that coverages will not be cancelled or diminished without at laast
thirly (30) days prior written notice to Lender. Each Insurance policy also shall include an endorsemant providing that
coverage in favor of Lender will not be impaired in any way by any act, omission or default of Grantor or any other
person. Should the Real Property be located In an area designated by the Director of the Federal Emergency
Management Agency as a special flood hazard area, Grantor agrees to obtain and maintain Federal Flood Insurance, if
available, within 45 days after notice is given by Lender that the Property Is located in & special flood hazard area, for the
full unpaid principal balance of the loan and any prior llens on the property securing the ioan, up to the maximum policy
limits sat under the National Fload Insurance Program, or &s otherwise required by Lender, and to maintain such
insurance for the term of the loan.

Application of Proceeds. Grantor shall promptly notify Lender of any loss or damage to the Property. Lender may
meke proof of loss If Grantor fails to do so within fifteen (15) days of the casualty, Whether or not Lender's security is
impalred, Lender may, at Lender's elaction, recelve and retain the proceeds of any Insurance and apply the proceeds to
the reduction of the Indebtedness, payment of any lien affecting the Property, or the restoration and repair of the
Property. If Lender elscts to apply the proceeds to restoration and repalr, Grantor shall repair or replace the damaged or
destroyed Improvements In a manner satisfactory to Lender. Lender shall, upon satisfactory proof of such expenditure,
pay of relmburse Grantor from the proceeds for the reasonable cost of repak or restoration if Grantor Is not in default
under this Deed of Trust. Any proceeds which have not been disbursed within 180 days after their receipt and which
l.andnrhaanntmmniﬂadbthamﬁwmwmﬁondmaPmpmyﬂnllbewedmtmmwmmb
LﬁndefunderlmaDeedotTrm.manwpnyaccrundHsresLardhmnhﬂar.hw,shnﬂbeappﬂedmhomm
balance of the Indebledness. If Lender holds any proceeds after payment In full of the Indebtedness, such procesds
shall be paid without interest 10 Grantor as Grantor's Interests may appear.

Grantor's Report on insurance. Upon request of Lender, howaver not more than once a year, Grantor shall fumish to
Lender a report on each existing policy of insurance showing: (1) the name of the insurer; (2) the risks insured; (3)
the amount of the policy; (4) the property insured, the then current replacement value of such property, and the manner
of determining that value; and (5) the expiration date of the policy. Grantor shall, upon request of Lender, have an
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independen! appraiser satisfactory to Lender determine the cash value replacemant cost of the Property.

LENDER'S EXPENDITURES. I any action or proceeding Is commenced thal would materially atiect Lender's interest in the
Property or i Grantor falls to comply with any provision of this Deed of Trust or any Related Documents, Including but not
limited to Grantor's fallure o discharge or pay when due any amounts Grantor i required to discharge or pay under this Deed
of Trust or any Aelated Documents, Lender on Grantor's behalf may (but shall not be obligated 10) take any action that Lender
deems appropriats, including but not limited to discharging or paying all taxes, liens, security interests, encumbrances and

other claims, at any time levied or placed on the Property and paying all costs for Insuring, maintaining and preserving the
Property. All such expenditures Incurred or paid by Lender for such purposes will then bear interest at the rate charged
under the Note from the date Incured or paid by Lender to the date of repayment by Grantor. All such expenses will bacome

a part of the Indebtedness and, at Lender's option, will (A) be payable on demand; (B) be added to the balance of the

Note and be apportioned among and be payable with any Instaliment payments to become due during either (1) the term of

any applicable insuranca policy; or (2) the remaining term of the Note; or (C) be treated as a balloon payment which wil be
due and payabla at the Nota's maturity. The Deed of Trust also will sacure payment of these amounts. Such right shall be in
addition 1o all other rights and remedies to which Lender may be entitled upon Default.

WARRANTY; DEFENSE OF TITLE. The following provisions relating to ownership of the Property are a part of this Deed of
Trust:

Titke. Grantor warrants that: (a) Grantor holds good and marketable title of record to the Property in fee simple, free
and clear of afl fiens and encumbrances other than those set forth in the Real Propery descrption or in any title
insurance policy, title report, or final title opinion issued in favor of, and accepted by, Lender In connection with this Deed
of Trust, and (b} Grantor has the full right, power, and authority to execute and deliver this Deed of Trust to Lender.

Defense of Title. Subject to the exception in the paragraph above, Grantor warrants and wil forever defend the title o
the Property against the lawful claims of all persons, In the event any action or proceeding Is commenced that quastions
Grantor’s fitls or the Interest of Trustee or Lender under this Deed of Trust, Grantor shall defend the action at Grantor's
expense. Grantor may be the nominal party in such procesding, but Lender shall be enlitied to participate in the
proceeding and 10 be rep: d in the p ding by counsel of Lendar's own cholce, and Grantor will deliver, or
cause 1o be delivered, 1o Lender such Instruments as Lendar may requaest from time to time to permit such participation.

Compllance With Laws. Granior warrants that the Property and Grantor's use of the Property complies with all existing
applicable laws, ordinances, and regulations of governmental authorities.

Survival of Representations and Warranties. All representations, warmrantles, and agreements made by Grantor in this
Deed of Trust shall survive the execution and delivery of this Deed of Trust, shall be continuing In nature, and shall
remain in full force and effect until such time as Grantor’s Indabtedness shall be paid In full.

CONDEMNATION. The following provisions relating 1o condemnation proceedings are a part of this Deed of Trust:

Proceedings. If any proceeding in condemnation is fied, Grantor shall promptly notify Lender in writing, and Grantor
shall promptly take such steps as may be necessary to defend the action and obtain the award. Grantor may be the
nominal party in such proceeding, but Lender shall be ertitied lo participate In the proceeding and to be represented in
the proceeding by counsel of its own choice all at Grantor's expense, and Grantor will deliver or cause to be delivered to
Lender such Instruments and documentalion as may be requested by Lender from time to tme to pemmit such
participation,

Application of Net Proceeds. If all or any part of the Property Is condemned by eminent domain proceedings of by any
proceeding or purchase in lisu of condemnation, Lender may at its election require that all or any portion of the net
proceeds of the award be appiied to the Indebledness or the repair or restoration of the Property. The net proceeds of
the award shall mean the award after payment of all reasonable cosls, expenses, and attomeys' fees incurred by Trustee
or Lender in connection with the condemnation.

IMPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The following provisions relating to
governmental taxes, fees and charges are a part of this Deed of Trust:

Current Taxes, Fees and Charges. Upon request by Lender, Grantor shall execute such documents in addition 1o this
Deed of Trust and take whatever other action is requested by Lender to perfect and continue Lender's lien on the Fieal
Property. Grantor shall reimburse Lender for all taxes, as describad below, together with all expenses Incurred In
recording, perfecting or continuing this Deed of Trust, including without limitation all taxes, fees, documentary stamps,
and other charges for recording or registering this Deed of Trust.

Taxes. The following shall constitute laxes 10 which this section applies: (1) a specific tax upon tis type of Deed of
Trust or upon all or any part of the Indebledness secured by this Deed of Trust; (2) a specific tax on Grantor which
Grantor is authorized or required to deduct from payments on the Indebledness secured by this typs of Deed of Trust;
(3) a tax on this type of Deed of Trust chargeable against the Lender or the hoider of the Note; and {4) a specific tax on
all or any portion of the Indebledness or on paymenis of principal and interest made by Grantor.

Subsequent Taxes. If any tax to which this section epplies Is enacted subsequent fo the date of this Deed of Trust, this
event shall have the same effect as an Event of Default, and Lender may exercise any or all of its available remedies for
an Event of Default as provided below unless Grantor elther (1) pays the tax before It becomes delinquent, or (2)
contests the tax as provided above in the Taxes and Liens section and deposits with Lender cash or a sufficient
comporate surety bond or other security satistactory Lo Lender.

SECURITY AGREEMENT; FINANCING STATEMENTS, The fallowing provisions relating to this Deed of Trust as a I
agresment are a part of this Deed of Trust: oW

Security Agreement. This instrument shall constilule a Security Agreement 1o the extent any of the Property constitutes
nmmmgr.tdbmdatshallhavaallunhsﬁghuoinsmadpadyurﬂertheUanmCmrcia}Codaasmmm
time ,

Security Interest. Upon request by Lender, Grantor shall take whataver action is requestad by Lender to perfect and
continue Lender's security interest in the Rents and Personal Property. In addition 1o recording this Deed of Trust in the
real property reconds, Lender may, at any time and without further authorization from G , flle ted ans,
copies or raproductions of this Deed of Trust as a financing statement, Grantor shal reimburse Lender for all expenses
incurred In perfecting or continuing this security interest. Upon default, Grantor shall not remove, sever or detach the
Personal Property from tha Property. Upon default, Grantor shall assemble any Personal Property not affixed to the
Property in a manner and at a place reasonably convenient to Grantor and Lender and make it avaliable to Lender within
three (3) days after recelpt of written demand from Lender (o the extent permitied by applicable law.

Addresses. The mailing addresses of Grantor (debtor) and Lender (secured party) from which informetion
the securlty Interest granted by this Deed of Trust may be obiained (each as required by the Uniform mmw{;ndej
are as stated on the first page of this Dead of Trust.

FURTHER ASSURANCES; ATTORNEY-IN-FACT. The followin isions relatin
attomey-in-lact are a part of this Deed of Trust: " P B B i wnd
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Further Assurances. Al any time, and from time to time, upon request of Lender, Grantor will make, execute and
deliver, or will cause to be made, executed or delivered, to Lender or 1o Lender's designee, and requested by
Lender, cause 1o be filed, recorded, refiled, or rerecorded, as the case may be, at such times and in such offices and
places as Lender may deem approprate, any and all such mortgages, deeds of trusl, security deeds, security
agresments, financing statsments, continuation stalements, Instruments of further assurance, certificates, and other
documents as may, in the sole opinion of Lender, be necessary or desimble in order 10 effeciuats, complete, perlect,
continue, or preserve (1) Grantor's obligations under the Note, this Deed of Trust, and the Related Documents, and (2)
the liens and security Inlerests creatad by this Deed of Trust as first and prior liens on the Property, whether now owned
or hersafter acquired by Grantor. Unless prohibiled by law or Lender agrees to the contrary in writing, Grantor shall
relmburse Lender for all cosls and expenses incurmed in connection with the matters referred to in this paragraph.

Attomney-In-Fact. I Grantor falls to do any of the things referred to in the preceding paragraph, Lender may do so for
and In the name of Grantor and at Grantor's expense. For such purposes, Grantor heraby irevocably appoints Lender
as Grantor's attomey-in-fact for the purpose of making, executing, delivering, filing, recording, and doing all other things
as may be necessary or desirable, in Lender's sole opinion, to accomplish the matters referred to in the preceding
paragraph,
FULL PERFORMANCE. If Grantor pays all the Indebtedness when due, and otherwise performs all the obligations imposed
upon Gramor under this Deed of Trust, Lender shall execute and deliver to Trustee a request for full reconveyance and shall
execute and deliver to Grantor sultable statements of termination of any financing statement on file evidencing Lender's
security imerest in the Rents and the Parsonal Property, Any reconveyance fee shall be paid by Grantor, if permitied by
applicable law. The grantee in any reconveyance may be described as the “person or pefsons lagally entitied thereto®, and
the recitals in the reconvey of any matters or facts shall be conclusive proot of the truthfulness of any such matters or
facts.

EVENTS OF DEFAULT. Each of the following, at Lender's option, shall constitute an Event of Default under this Deed of
Trust

Payment Default. Grantor faiis to make any payment when due undar the Indebtedness.

Other Defaults. Grantor fails to comply with or 10 perform any other tarm, obligation, covenant or condition contained in
this Deed of Trust or in any of the Related Documents or to comply with or to perform any tenm, obligation, covenant or
condition contained in any cothar agreament between Lendaer and Grantor,

Compliance Defsult. Failure to comply with any other term, obligation, covenant or condition contained In this Deed of
Trust, the Note or in any of the Related Documents.

Default on Other Payments. Fallure of Granlor within the time required by this Deed of Trust to make any payment for
taxes of insurance, of any other payment necessary to prevent filing of or to effect diacharge of any llen.

Default in Favor of Third Parties. Should Grantor default under any loan, extension of credit, security agreement,
purchase or sales agr or any other agreement, in favor of any other creditor or person that may materially affect
any of Grantor's property or Granior's ability 1o repay the Indebtedness or perform thelr respective obligations under this
Deed of Trust or any of the Related Documents,

False Statements. Any warranty, representation or statement made or fumished to Lender by Grantor or on Grantor's
behalf under this Deed of Truat or the Related Documents is false or misleading in any material respect, either now or at
tha time made or fumished or becomes false or misleading at any time thersaftsr.

Defective Collateralization. This Deed of Trust or any of the Related Documents ceases to be in full force and effect
{Including fallure of any collateral document to create a valid and perfected security Interest or lien) at any time and for
any reason.

Death or Insolvency. The dissolution of Grantor's (regardiess of whether election 10 continue is made), any member
withdraws from the limited liability company, or any other termination of Grantor's existence as a going business or the
death of any member, the Insolvency of Grantor, the appointment of a recelver for any part of Grantor's property, any
assignment for the benafit of creditors, any type of creditor workout, or the commencement of any proceeding under any
bankruptcy or insolvency laws by or against Grantor.

Creditor or Forfelture P dings. Ce of foreclosure or forfeiture proceedings, whether by judicial
proceading, self-help, repossession or any other method, by any creditor of Grantor or by any govemmental agency
against any property securing the indebtedness. This includes a gamishment of any of Grantor's accounts, including
deposit accounts, with Lendar, However, this Event of Defauli shall not apply if thers is a good laith dispute by Grantor
as 1o the validity or reasonableness of the claim which is the basis of the creditor or forfelture proceeding and if Grantor
pives Lender written notice of the creditor or forfeiture proceeding and deposits with Lender monlas or & surety bond for
the creditor or forfeflure proceeding, in an amount determined by Lender, in its sole discretion, as being an adequate
reserve of bond for the dispute.

Breach of Other Agreement. Any breach by Grantor under the terms of any other agreement between Grantor and
Lender that (s not remedied within any grace period provided thersin, including without limitation any agreement
conceming any indebtedness or other obligation of Grantor to Lender, whether existing now or later.

Events Afecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the

or any Guarantor dies o becomes incompetent, or revokes or disputes the validity of, or liability under,
any Guaranty of the Indebtedness. In the event of a death, Lender, at its option, may, but shall not bs required to,
permit the Guarantor's estate lo assume unconditionally the obligations arising under the guaranty In a manner
satisfactory to Lender, and, In doing so, cure any Event of Default.

Adverse Change. A material adverse change occurs in Grantor's financlal condition, or Lender believes the prospect of
payment or performance of the Indebtedness is impaired.

Right to Cure. If any default, other than & default in payment is curable and If Grantor has not been given a notice of a

breach of the same provision of this Deed of Trust within the preceding twelve (12) months, it may be cured it Grantor,

after recaiving written notice from Lender demanding cure of such default: (1) cures the defautt within ten (10) days; or

(2) if the cure requires more than ten (10) days, immediately initiales steps which Lender deemns in Lender's sole
disoration to be sufficient 1o cure the default and thereafter continues and completes all reasonable and necessary steps

sufficient 1o produce compliance as soon as reasonably practical.

RIGHTS AND REMEDIES ON DEFAULT. If an Event of Default occurs under this Deed of Trust, at any time thereafter,
Trustee or Lender may exercise any one or more of the foliowing rights and remedies;

Election of Remedles. Election by Lendar o pursue any remedy shall not exclude pursuit of any other remedy, and an
elaction to make expenditures or to take action to perform an obligation of Grantor under this Deed of Trust, after
Grantor's fallure 1o perform, shall not affect Lender's right to declare a default and exerclse Its remedies.

Accelerate Indebtedness. Lender shall have the right at its option to declare the entire Indstredness Immediately due
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and payable, Including any prepayment penalty which Grantor woukd be required to pay.

Forechosure. With respect to all or any part of the Real Property, the Trustes shall have the right 1o exercise its power of
sale and o foreclose by notice and sale, and Lender shall have the right to foreclose by judicial foreciosure, in either
case In accordance with and to the full axtent provided by applicable law.

UCC Remedies. With respect to all or any part of the Personal Property, Lender shall have all the rights and remedies of
a secured party under the Uniform Commercial Code.

Colisct Rents. Lender shall have the right, without notice 1o Grantor to take possession of and manage the Property
and collect the Rents, including amounts past due and unpaid, and apply the net proceeds, over and above Lender's
costs, against the Indabtedness. In furtherance of this right, Lender may require any tenant or other user of the Property
to make payments of rent or use fees directly 10 Lender. if the Rents are collecied by Lender, then Grantor irrevocably
designates Lender as Grantor's attomey-in-fact io endorse instruments recefved in payment thereof in the name of
Grantor and to negotiate the same and collect the proceeds. Payments by tenants or other users to Lender In responsa
to Lender's demand shall satisfy the obligations for which the payments are made, whether or not any proper grounds
for the demand existed. Lender may exercise its rights under this subparagreph elther In person, by agent, of through a
receiver.

Appoint Recelver. Lender shall have the right 10 have a receiver appointed 10 take possession of all or any part of the
Proparty, with the power 10 protect and praserve the Property, to operate the Property preceding or pending foreciosure
or sale, and to collect the Rents from the Property and apply the proceeds, over and above the cost of the receivership,
against the Indebtedness. The recelver may serve without bond if permiited by law. Lender's right to the

of a Iver shall exist whether or not the apparent value of the Propsrty exceeds the Indebtedness by a substantial
amount. Employment by Lender shall not disqualify a person from serving as a recelver.

Tenancy at Sufferance. If Grantor remains in pogsession of the Property after the Property is sold as provided abave or
Lender otherwise becomes entitied lo possession ol the Property upon default of Grantor, Grantor shall become a
tenant al sufferance of Lender or the purchaser of the Property and shall, at Lender's option, either (1) pay a
reasonable rental for the use of the Property, or (2) vacate the Property immediately upon the demand of Lender.

Other Remedies. Trustee or Lender shall have any other right or remedy provided in this Deed of Trust or the Note or
by law,

Notice of Sale. Lender shall give Grantor reasonable notice of the time and place of any public sale of the Personal
Property or of the time aftar which any private sale or other intended disposition of the Personal Property s to be made.
Reasonable nolice shall mean notice given at least ten (10) days before the time of the sale or disposition. Any sale of
the Personal Property may be mads in conjunction with any sale of the Real Property.

Sale of the Property. To the axtent permitted by applicable law, Grantor hereby walives any and all rights 10 have the
Property marshalled. In exercising its rights and remedies, the Trustee or Lender shall be free to sell all or any part of the
Property together or separately, in one sale or by eeparate sales. Lender shall be entiled to bid at any public sale on all
or any portion of the Proparty.,

Attorneys’ Fees; Expenses. |f Lender Institutes any sull or action 10 enforce any of the tenms of this Deed of Trust,
Lender shall be entitied to recover such sum as the court may adjudge reasonable as attomeys’ fees at trial and upon
any appeal. Whether or not any court action Iz Involved, and fo the extent not prohiblted by law, all reasonable
axpensas Lender Incurs that in Lender's opinion are necessary at any time for the protection of lis interest or the
enforcement of its rights shall become a part of the Indebtedness payable on demand and shall bear interest at the Note
rate from the date of the expenditure until . Expenses covered by this paragraph include, without limitation,
however subject to any limits under applicable law, Lender's attomays' fees and Lender's legal expenses, whather or not
there is & lawsuit, including attomeys’ fees and expenses for bankruptcy proceedings (including efforts to modify or
vacate any automatic stay or injunction), appeals, and any anticipated postjudgment collection services, the cosl of
searching records, oblaining title reports (including foreclosure reports), surveyors' reports, and appraisal fees, tite
insurance, and fees for the Trustes, to the extent penmitted by applicabla law. Grantor also will pay any court costs, In
addition to all ather sums provided by law.

Rights of Trustee. Trustee shall have all of the rights and duties of Lender as set forth in this section.

POWERS AND OBLIGATIONS OF TRUSTEE. The following provisions relating 1o the powers and obligations of Trustee
(pursuant to Lender’s instructions) are part of this Deed of Trust:

Powers of Trustee. In addition to all powers of Trustee arising as a matter of law, Trustee shall have the power to take
the following actions with respect 1o the Property upon the written request of Lender and Grantor: (a) join in preparing
and filing a map or plat of the Real Property, including the dedication of streets or other rights to the public; (b) join In
granting any easement or creating any restriction on the Real Propedy; and (c) join in any subordination or other
agreement affecting this Deed of Trust or the interest of Lender under this Deed of Trust.

Obligations 1o Notify. Trustee shall not be obligated o notify any other party of a pending sale under any other trust
deed or lien, or of any action or proceeding in which Grantor, Lender, or Trustee shall be a party, unless required by
applicable law, or unless the action or proceeding s brought by Trustee.

Trustee. Trustee shall meet all quatifications required for Trustee under applicable law. In addiion to the rights and
remedies set forth above, with respect to all or any part of the Property, the Trustee shall have the right to foreclose by
notice and sale, and Lender shall have the right to foreclose by Judiclal foreclosure, In either case in accordance with and
to the full extent provided by applicable law.

Successor Trustes. Lender, at Lender's option, may from time to time appoint a successor Trustes to any Trustee
appaintad under this Deed of Trust by an Instrument executed and acknowledged by Lender and recorded in the office
of the recorder of KING County, State of Washington. The instrumant shall contain, In addition to all other matiers
required by state law, the names of the original Lender, Trustee, and Grantor, the book and page or the Auditors File
Number where this Deed of Trust Is recorded, and the name and address of the successor trustes, and the instrument
shall be sted and ack ledged by Lender or its successors in inferest. The successor trustee, without conveyance
ulihaPmperty.shalsucoeedbslllhem.mr,wmmammmmmththTmmw

applicable law. This procedure for substituion of Trustes shall govern to the exclusion of all other provisions for
substitution.

NOTICES. Subject 1o applicable law, and except for notice required or allowed by law to be given in ancther manner, any
notice required to be given undar this Deed of Trust, including without limitation any notice of default and any notice of sale
shall be given in wriling, and shall be effective when actually dellvered, when actually received by tslefacsimie (uniess
otherwise required by law), when daposited with a nationally recognized ovemight courier, or, If malied, when deposited in
the United States mall, as first class, certified or registered mall poatage prepaid, directed to the addresses shown near the
baginning of this Deed of Trust. All copies of notices of foreclosure from the holder of any lisn which has priority over this
Desd of Trust shall be sent to Lender’s address, as shown near the beginning of this Deed of Trust, Any party may change ils
address for notices undar this Deed of Trust by giving formal written notice to the other parties, specifying that the purpose of
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the notice is to change the party's address. For notice purpeses, Grantor agrees fo keep Lender informed at all imes of
Grantor's curent address. Subject to applicable law, and except for notice required or allowed by law to be given in another
manner, If there s more than one Grantor, any notice given by Lendar to any Grantor is deemed to be notice given to all
Grantors.

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are & part of this Deed of Trust:

Amendments. This Deed of Trust, together with any Related Documents, constitutes the entire understanding and
agreement of the parties as to the matters set forth In this Deed of Trust. No alteration of or arendment 1o this Deed of
Trust shall be effective uniess given In writing and signed by the party or parties sought 1o be charged or bound by the
alteration or amendment.

Anmulnepom. If the Proparty Is used for purposes other than Granlor's residence, Grantor shall fumish to Lender,
upon req a certified stat of net operating income recelved from the Property during Grantor's previous fiscal
yaarinsuch!nmanddewlasw\dershaanure *Net operating income" shall mean all cash recelpts from the
Property less all cash expenditures made In connection with the operation of the Property.

Caption Headings. Caption headings In this Deed of Trust are for convenlence purposes only and are not to be used fo
intarpret or define the provisions of this Deed of Trust.

. There shall ba no merger of the interest or estate created by this Deed of Trust with any other interest or estate
in the Property at any time heid by or for the benefit of Lender in any capacity, without the written consent of Lender.

Govemning Law. This Deed of Trust will be governed by federal law applicable to Lender and, fo the extent not
preampted by federal law, the laws of the State of Washington without regard to its conflicis of law provisions.,
This Deed of Trust has been accepted by Lender in the State of Washington.

Cholce of Venue. If there is a lawsuit, Grantor agrees upon Lender's request to submit 1o the jurisdiction of the courts of
Piarca County, State of Washington.

No Walver by Lender. Lender shall not be deemed to have walved any rights under this Deed of Trust unlese such
walver is given in writing and signed by Lender. No delay or omisslon on the part of Lender in exercising any right shall
operale as a walver of such right or any other right. A waiver by Lender of & provision of this Deed of Trust shall not
prejudice or constitute a walver of Lender's right otherwise to demand strict compliance with that provislon or any other
provision ol this Deed of Trust. No prior waiver by Lender, nor any course of dealing between Lender and Grantor, shall
constitute a walver of any of Lender's rights or of any of Grantor's obligations as to any future transactions. Whenever
the consent of Lender Is required under this Deed of Trust, the granting of such consent by Lender in any instance shall
not constitute continuing consent to subsequent Instances where such consent Is required and In all cases such consant
may be granted or withheld in the sole discretion of Lender,

Severability. |f a court of competent jurisdiction finds any provision of this Deed of Trust to be illegal, invalid, or
unenforceable as lo any circumstance, that finding shall nol make the offending provision llegal, invalld, or
unenforceable as to any other clrgumstance. If feasible, the offending provision shall be considered modified so that It
becomes legal, valid and enforceabls. |fumu¢fmmp¢mimmmmwnmmad,nanmmmmm
from this Deed of Trust. Unless otherwise required by law, the illegality, invalidity, or unenforceabllity of any provision of
this Deed of Trust shall not affect the legality, validity or enforceabllity of any other provision of this Deed of Trust.

Successors and Assigns. Subject to any limitations stated in this Deed of Trust on transfer of Grantor's interest, this
Deed of Trust shall be binding upon and inure to the benefit of the partles, their successors and assigns. Il ownership of
the Property becomes vested in a person other than Grantor, Lender, without notice to Grantor, may deal with Grantor's

with ref to this Deed of Trust and the Indebtedness by way of forbearance or extension without
releasing Grantor from the obligations of this Deed of Trust or lability under the Indebtedness.

Time Is of the Essence. Time is of the essence in the performance of this Deed of Trust.

Walver of Homestead Exemption. Granior hereby releases and waives all rights and benefits of the homestead
axemption laws of the State of Washington as to all Indebtedness secured by this Deed of Trust.

DEFINITIONS. The foliowing capitalized words and terms shell have the following meanings when used in this Deed of Trust.
Unless speciically stated 1o the contrary, all references to dollar amounts shall mean amounts in lawful money of the United
States ol America. Words and terms used in the singular shall include the plural, and the plural shall include the singular, as
the context may require. Words and tarma not otherwise defined in this Dead of Trust shall have the meanings attributed o
such terms In the Uniform Commercial Code:

Beneficlary. The word "Beneficiary” means Frontier Bank, and s successors and assigns.

Borrower, The word "Borrowsr" means BLACK DIAMOND DEVELOPMENT COMPANY, LLC and includes &ll co-signers
and co-mekers signing the Note and all their successors and assigns,

Deed of Trust. The words "Deed of Trust™ mean this Dead of Trust among Grantor, Lender, and Trustee, and Inciudes
without limitation all assignment and security interest provisions relating lo the Personal Property and Rents.
Default. The word "Default* means the Default set forth in this Deed of Trust In the section titied *Dedauit®.

Event of Default. The words "Event of Default’ mean any of the events of default set forth In this Deed of Trust in the
events of default section of this Deed of Trust.

Grantor. The word *Grantor® means BLACK DIAMOND DEVELOPMENT COMPANY, LLC.

Guarantor. The word “Guaranior® means any guarantor, surety, of accommadation party of any or all of the
Indebtedness.

Guaranty. The word "Guaranty® means the guaranty from Guarantor to Lender, including without limitation a guaranty of
all or part of the Note.

Improvements. The word “Improvements” means all existing and future improvements, bulidings, structures, moblle
homes afflxed on the Real Property, faciities, additions, replacements and cther construction on the Real Property.

Indebtedness. The word "Indebtedness® means all principal, interest, and other amounts, costs and expenses payable
under the Note or Aelated Documents, together with all renewals of, extensions of, modifications of, consolidations of
ar\dstbstﬂutlonsforlheNateorRahmdbwmmdanyammsxpmdedwadnnoedbymmerwdmhmm
Grantor's obligations or expenses incurred by Trustee or Lender 1o enforce Grantor's cbligations under this Deed of
Trust, together with Interast on such amounts as provided In this Deed of Trust,

Lender, The word "Lender” means Frontier Bank, its successors and assigns.

Note. The word "Note® means the promissory nole dated November 28, 2005, in the origlnal prlnclpai
amount of $4,090,000.00 from Grantor to Lender, together with all renewals of, extensions of, modifications of,
refinancings of, consolidations of, and substitutions for the promissory note or agreement. NOTICE TO GRANTOR: THE '
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DEED OF TRUST
(Continued) Page 8

NOTE CONTAINS A VARIABLE INTEREST RATE

Personal Property. The words *Personal Property” mean all equipment, fixtures, and other articles of personal property
now or hereafter owned by Grantor, and now or hereafter attached or afflxed to the Real Property; together with all
accessions, parts, and additions to, all replacements of, and all substitutions for, any of such property; and together with
all lssues and profits thereon and proceeds (including without imitation all insurance proceeds and refunds of premiums)
from any sale or other disposition of the Property.

Property. The word "Property” means collectively the Real Property and the Personal Property.

Real Property. The words "Real Property” mean the real property, Interests and rights, as further described in this Deed
of Trust

Related Documents. The words *Felated Documents® mean all promissory notes, credit agreements, loan agreements,
guaranties, security agreements, morigages, deeds of trust, security deeds, collateral morigagss, and all other
Instruments, agreements and documents, whether now or hereafter existing, executed In connection with the

Indebledness; provided, that the environmental indemnity agreements are not "Related Documents” and are not secured

by this Deed of Trust.

Rents. The word "Rents” means all present and fulure rents, revenues, income, issues, royalties, profits, and other
benefits derived from the Property.

Trustee. The word “Trustes” means LANDAMERICA COMMERCIAL SERVICES, whose malling address is 601 UNION
STREET - SUITE 1100, SEATTLE, WA 88101 and any substitute or successor trustees.

GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST, AND GRANTOR
AGREES TO ITS TERMS.

GRANTOR:

BLACK DIAMOND DEVELOPMENT COMPANY, LLC

oy, T

ger of BLACK D DEVELOPMENT

£ 7
STATE OF &/&?J’/glbfféé’/l ) :1.,'

L)
s“ p
3 B
(=]
"?b,,s
“"riagy

)ss

7

@ ~
COUNTY OF /( N Jq K ftfé“ﬁisv“i\*‘

U™
On this / 2= day of ﬂ( Cfﬂé{/ 20 05 before me, the

Notary Public, personally appeared LEE WITTENBERG, Manager of BLACK DIAMOND DEVELOPMENT CDII'!NY, LI..C\.
and personally known to me or proved to me on the basis of satisfactory evidence to be a member or designated agent of
rmwedlnbildywrpanymatm(ecumdmnaeddTnﬂammmmedﬂwDaeddTmlmbemmwvaunmw
amdeednfﬂwlirmdﬂablllzycmnpu-ny.bywhuﬂyofsmm.luﬂdaoiutgankadununopomﬁmagmfume
uses and purposes therein mentioned, and on cath stated that he or she is authorized to executs this Deed of Trust and In

fact execuﬁed the Deij of the limited liabfity company. .
Reslding at Z? fack ﬂlﬂﬂlﬂi

NomFublhhandiorﬂuSutoof wA My commisaion expires_ 7~/ -07
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DEED OF TRUST
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LIMITED LIABILITY COMPANY ACKNOWLEDGMENT .. &%,
' SN
— de/zmj? fn | Er i ¢
X )SS E i‘-’ PUBLIC _E.
COUNTY OF /{{ ng ) % d':*}\“man@ S

E J
On this /

Notary Public, personally appeared WAYNE A COURTNEY, Manager of BLACK DIAMOND DEVELOPMENT COMPANY,
LLC, and parsonally known to me or proved to me on the basis of satisfactory evidence to be & member or designated agent
of the limited liability company that executed the Deed of Trust and acknowledged the Deed of Trust to be the free and
voluntary act and deed of the limited liabllity company, by authority of statute, its articles of organization or lts oparating
agreement, for the uses and purposes therein mentioned, and on oath stated that he or she is authorized to execute this
Deed of Trust and In fact the Deed of Trust on behalf of the limitad llabiiity company.

ByMMj nescing 812k Dramond
ot T-0F

Notary Public in and for the State of &A My commission expires

REQUEST FOR FULL RECONVEYANCE
To: . Trustes

The undersigned is the legal owner and holder of all indebtedness secured by this Deed of Trust. You are hereby requested,
upon payment of all sums owing 10 you, 1o y without y, 1o the persons entitisd thereto, tha right, title and
interest now held by you under the Deed of Trust.

Date: Beneficiary:
By:
Its:

LASER PRO Landng, Ve, LSUOGC0H Cope. Hatuad Fanssl Soliond, b, 1997, 2006 A Fighia Raserves. - WA CACFALMIO01FC TH-3Ma PR-COMLALDC
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Appendix F: Commercial Guaranty
(Lee Wittenberg)

Commercial Guaranty
(Wayne A. Courtney)



+OMMERCIAL GUARANT’

:

R

Relarencas In the shaded area are for Lender’s use only mmnmmeamuuymmmmmbwmmum
Any Item above containing ***** has been omitted due to text length limltations.

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC Lender: Frontier Bank
4114 B PLACE NW - SUITE 108 Tacoma Real Estate
AUBURN, WA 98001 1102 Commerce St., Suite 600
Tacoma, WA 88402

Guarantor: LEE WITTENBERG
5472 COLT TERRACE
SAN DIEGO, CA 92130

CONTINUING GUARANTEE OF PAYMENT ANO PERFORMANCE. For good and valuable consideration, Guarantor absolutely and uncondltionally
full and punctual pay t and satistaction of the Indebted! of B 10 Lender, and the performance and discharge of all Borrower's
obligations under the Note and the Related Documents. This is a guaranty of payment and performance and nol of collection, so Lender can enlorce
this Guaranty against Guarantor even when Lender has not exhausted Lender's remedies against anyone else obligated to pay the Indebtednees or
against any collateral securing the Indebtedness, this Guaranty or any other guaranty of the Indebtedness, Guarantor will make any payments o
Lender of its order, on demand, in legal tender of the United Slates of Amerlca, in same-day funds, without set-off or deduction or countarclaim, and
will otherwlse perform Borrower's obligations under the Note end Related Documents. Under this Guaranty, Guarantor's liabliity s uniimited and
Guarantor's obligations are continuing.
INDEBTEDNESS. The word “Indebtednass” as used in this Guaranty means all of the principal amount outstanding from time to time and at any one or
more tmes, accrued unpaid interest thereon and all collection costs and legal expenses relaled thersto pemmitied by law, aftomeys' fees, ariaing from
any and all debts, liabiltles and obligations of every nafure or form, now existing or heveafter arising or acquired, thal Borrower Individually or
collectively or interchangesbly with others, owes or will owe Lender, "Iindebledness” includes, without limitalion, loans, advances, debts, overdraft
indebtedness, credit card indebtedness, lease obligations, other obligations, and liablites of B , and any p t or future judgr against
Barrower, future ad loans or ¢ Jons that renew, extend, modily, refinance, consolidate or subslitute these debis, liabilities and obligations
whathar: voluntarily or involuntarity incurred; due or lo become due by thelr lenme or acceleration; absolute or contingent; liquidated or uniiquidated;
determined or undetermined; direct or indirect; primary or secondary in nature or arising from a guaranty or surety; secured or unsecured; jeint or
several or joint and several, evidenced by a negotiable or non-negotiable instrument or wriling; originalsd by Lender or another or others; baed or
unenforceable agalnst Borrower for any reason what ; for any tr tions that may be voidable for any reason (such as inlancy, insanity, ultra
vires or otherwise): and originated then reduced or extingulshed and then afterwards increased or reinstated.

The above limitation on liability |s not a restriction on the amount of the Nots of Borrower to Lender elther in the aggregate or al any one tima. I Lender
presently hokis one or more guaranties, or hereafier recelves additional guaranties from Guarantor, Lender’s rights under all guaranties shall be
cumulative. This Guaranty shall not (uniess specifically provided below to the contrary) affect or invalidate any such other guaranties. Guarantor's
liabliity will be Guarantor's apgregate liability under the terms of this Guaranty and any such other unterminated guaranties.

CONTINUING GUARANTY. THIS (S A “CONTINUING GUARANTY" UNDER WHICH GUARANTOR AGREES TO GUARANTEE THE FULL AND
PUNCTUAL PAYMENT, PERFORMANCE AND SATISFACTION OF THE INDEBTEDNESS OF BORROWER TO LENDER, NOW EXISTING OR
HEREAFTER ARISING OR ACQUIRED, ON AN OPEN AND CONTINUING BASIS. ACCORDINGLY, ANY PAYMENTS MADE ON THE INDEBTEDNESS
WILL NOT DISCHARGE OR DIMINISH GUARANTOR'S OBLIGATIONS AND LIABILITY UNDER THIS GUARANTY FOR ANY REMAINING AND
SUCCEEDING INDEBTEDNESS EVEN WHEN ALL OR PART OF THE OUTSTANDING INDEBTEDNESS MAY BE A ZERO BALANCE FROM TIME TO
TIME.

DURATION OF GUARANTY. This Guaranty will take affect whan received by Lender without the r ity of any acceptance by Lender, or any notice
lo Guarantor or 1o Borrower, and will continue In full force until all the Indebtedness incurred or contracted balore receipt by Lender of any notice of
ravocation shall have been lully and finally paid and satlsfied and all of Guarantor's other cbiigations under this Guaranty shall have been performed In
full. It Guaranior elects to revoke this Guaranty, Guarantor may only do s0 In writing. Guarantor's written notica of revocation must be mailed to
Lender, by certified mail, at Lender's address listed above or such other place as Lender may designate in writihg. Written revocation of this Guaranty
will apply only to advances or new Indebtedness crealed after actual receipt by Lender of G tor’s written ion, For this purpase and without
limitation, the term "new Indebledness” does not include the Indebtedness which at the time ol notice of revocation i contingent, unliquidated,
undetermined or not due and which later becomes absolute, liquidated, determined or dua. This Guaranty will continue 1o bind Guarantor for all
Indebledness (ncurred by Borrower or committed by Lender prior to recelpt of QGuarantor's written notice of tion, Including any
renewals, substitutions or modifications of the Indebtadness. All renewals, extensions, substitutions, and modifications of the Indebledness granted
after Guarantor's ravocation, are contemplated under this Guaranty and, specifically will not be considered to be new Indebtedness. This Guaranty
shall bind Guaranlor's estale as to the indebledness created both before and after Guarantor's death or incapacity, regardless of Lender's actual natice
of Quarentor's death. Subject to the foregoing, Guarantor's executor or administrator or other legal representative may lerminale this Guaranty In the
same manner in which Guarantor might have terminated it and with the same effect. Release of any other guarantor or termination of any other
guaranty of the Indebtedness shall not affect the liabllity of Guarantor under this Guaranty. A revocation Lender recelves from any one or mare
Guarantors shall not affect the liability of any remalning Guarantors under this Guaranty. It is anticipated that fluctuations may occur In the
aggregate amount of the Indebtedness covered by this Guaranty, and Guarantor specifically scknowledges and agrees that reductions In the
amount of the Indebtedness, even to zero dollars ($0.00), prior 1o Guarantor's written revocation of this Guaranty shall not constitute a
termination of this Guaranty. This Guaranty Is binding upon Guarantor and Guarantor's heirs, successors and assigns so long as any of the
Indebtedness I paid and even though the Indebtedness may from time to time be zero dollars ($0.00).

OBUGA'IIO::dOF MARRIED PERSONS. [f | am married, | hereby expressly agree that Ihe recourse under this agresment may be had against bath
my sep C ity property.

GUARANTOR'S AUTHORIZATION TO LENDER. Guarantor authorizes Lender, either before or after any revocation hereof, without notice or
demand and without lessening Guarantor's llabliity under this Guaranty, from time to time: (A) prior o revocation 8s set forth above, 1o make
one or more additional secured of unsecured foans to Bomrower, (o lease equipment or other goods ko Bormower, or otherwise to extand additional
credit to Borrower; (B) to alter, compromise, renew, exlend, accelerate, or otherwise change one or more times the time for payment or other terms of
the Indebtedness or any parn of the Indebledness, including increases and decreases of the rate of Interest on the Indebtedness; extensions may be
repeated and may be for longer than the original Joan term; (C) -to take and hold security for the payment of this Guaranty or the Indebledness, and
exchange, enforce, waive, subordinate, fall or decida not to perfect, and release any such security, with or without the substitution of new collateral; (D)
to release, substitute, agree not 10 sue, or deal with any one or more of Borrower's sureties, endorsers, or other guarantors on any terms or in any
manner Lender may choose; (E) o determine how, when and what application of payments and credits shall be made on the Indebledness; F to
apply such security and direct tha order or manner of sale thereo!, including without limitation, any nonjudicial sale permitied by the terms of the
controlling securlty agreement or deed of trust, as Lender In lts discretion may determine; (@) tosell, transfer, assign or grant participations in all or any
part of the Indebtedness; and (H) 1o assign or transfer this Guaranty in whole of in part,

GUARANTOR'S REPRESENTATIONS ANO WARRANTIES. Guarantor represents and warrants to Lender that no represantations eemel

of any kind have been made to Guarantor which would limit or gualify In any way the terms of this Guuxanly:w(lﬂ} Ifaig Guaranty Isu:a:g:tnad :1ls
Borrower's request and not at the request of Lender; (C) Guarantor has full power, right and authority to enter Into this Guaranty; (D) the provisions
qflhm Guaranty do not conflict wllhormsul‘tnaMmderwagWudharimkmbmmmerm and do not result In a
violation of any law, regulation, court decree or order applicable lo Guarantor; (E) Guarantor has not and wil not, without the prior written consent of
Lender, sell, lease, assign, encumber, hypothecate, transfer, or otherwise disposs of all or substantially all of Guarantor's assets, or any interest therein;
{F) upon Lender's request, Guarantor will provide o Lender financlal and credit information in form acceptable lo Lender, and all such financial
information which cumently has been, and all fulure financial information mmwuwmmsmumummﬁwhaﬂmw
respects and falry present Guarantor's financial condition as of the dates the financial information is provided; (G) no material adverse change has
occurred in Guaranior's financial condition since the dale of the most recent financial statements provided to Lender and no event has cocurred which
may malerially adversely affect Guarantor's financial condition; (H) no Iigation, claim, invesligation, adminisirative proceeding or similar action
(including those for unpaid laxes) against Guaranior is pending of threatensd: {) Lender has made no representation to Guaranior as 1o the
cmdilworhi-wofam;m (J) Guarantor has established adequate means of oblaining from B on a continuing basis it jon
regarding Borrower's financial condition. Guarantor agrees 1o keep adequatsly informed from such means of any lacts, events, or clrcumstances which
might in any way affect Guarantor's risks under this Guaranty, and Guarantor further agrees that, absent a request for information, Lender shall have rio
obligation to disclose to Guarantor any information or documents acquired by Lender in the course of its relationship with Bortuw&r, :

GUARANTOR'S WAIVERS. Excepl as prohibited by applicable law, Guarantor walves any right to require Lender (A lending money

extend other credit to Bormower; (B) to make any prasentment, profest, demand, or notice of anysﬁhd, lncm‘hg( ric:co::guar:‘"; nonpayment of 1:';;0
Indebledness or of any nonpayment related Lo any collateral, or notice of any action or nonaction on the part of Borrower, Lender, surety, sndorser,
or other guarantor in connection with the Indebtedness or In connection with the creation of new or additional loans or'ou . Ta ;
payment or to proceed diractly or at once against any person, including Borrower or any other guaranior; (D) lo proceed




COMMERCIAL GUARANTY
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any collateral held by Lender from Borrower, any other guarantor, or any other person; (E) to pursue any other remedy within Lender's power, or (F)
fo commit any act or omission of any kind, or at any time, with respect to any matter whatsoever.

In addition to the walvers set forth hereln, if now or hereatter Borrower is or shall become insoivent and the Indebtedness shall not at all times unti paid
beh.ﬂysmredbywiluleralpledgadbyBormar,ﬁuaranhorhsrabymmmgmwhhmdumaam&m,andwraand
Borrower's respective successors, any claim or right to payment Guarantor may now have or hereafter have or acquire against Bomower, by
subrogation or otherwise, so that at no time shall Guaranlor be or become a “creditor” of Borrower within the meaning of 11 U.S.C. section 547(b), or
any successor provision of the Federal bankruptcy laws.

Guaranlor also walves any and all rights or defenses based on suretyship or impairment of collateral including, but not imited to, any rights or defenses
arksing by reason of (A) any "one action” or "anti-deficiency” law or any other law which may prevent Lender from bringing any action, including a
claim for deficiency, against Guarantor, before or afler Lender's commencement or completion of any foreclosure action, elther judiclally or by exercise
of a power of sale; (B) any election of remedies by Lender which destroys or otherwise adversely afiects Guarantor's subrogation rights or Guarantor's
rights to proceed against Borrower for reimbursement, including without limitalion, any loss of rights Quarantor may suffer by reason of any law limiting,
qualifying, or discharging the Indebledness; (C) any disabillty or other defensa of Borrower, of any other guarantor, or of any other parson, or by
reason of the cessatlon of Borrower's llability from any cause whalsoever, other than paymant in full in legal tender, of the Indebtedness; (D) any right
1o claim discharge of the Indebledness on the basls of unjusiified impal it of any collateral for the Indebled ; (E) any stalute of limitations, if at
any time any action or suit brought by Lender against Guarantor [s commenced, there is cutstanding Indebtedness which is not barred by any
applicable statute of limitetions; or (F) any defenses piven to guaraniors at law or In equity other than actual payment and performance of the
Indebtedness. | payment ls made by Borrower, whather voluntarily or otherwlise, or by any third party, on the Indebtedness and thereafter Lender is
forced to remit the amount of that payment to B ‘s trusiee in bankrupicy or to any similar person undar any federal or state bankruptcy law or law
for the relief of debtors, the Indebtedness shall be considered unpald for the purpose of the enforcemen of this Guaranty.

Guarantor further waives and agrees not to assert or claim at any lime any deduclions to the amount guaranteed under this Guaranty for any claim of

setoff, counterclaim, counter demand, recoupment or similar right, whether such claim, demand or right may be asserted by the Bomower, the

Guarantor, or both.

GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS, Guarantor warrants and agrees that each of the waivers set forth above is made
with G *g Tull b ladge of its sipnift and conseq and that, under the circumstances, the waivers are reasonable and not contrary to

public policy or law. I any such waiver is determined to be contrary to any applicable law or public poficy, such waiver shall be effective only to the

extent parmitisd by law or public policy.

RIGHT OF SETOFF. To the extent permitied by applicable law, Lender reserves a right of seloff in all Guaranior's accounts with Lender (whether
checking, savings, or some other account). This includes all accounts Guarantor holds jointly with somecne else and all accounts Guarantor may open

In the future. Howevar, this doss nol Include any IRA or Keogh eccounts, or any trust accounts for which setoff woulkd be prohibited by law. Guarantor

authorizes Lender, to the extent pemitted by applicable law, 1o hold these funds if there is a defaull, and Lender may apply the funds in these accounts

lo pay what Guarantor owes undsr the lerms of this Guaranty.

SUBORDINATION OF BORROWER'S DEBTS TO GUARANTOR. Quarantor agreas that the Indebtedness, whether now g or
shall be superior to any claim thal Guarantor may now have or hereafter acquire against Bormower, whether or not becomes insolvent.
Guarantor hereby expressly subordinates any claim Guarantor may have against Borrower, upon any account whatsoever, to any claim that Lender
may now or hereafter have against Borrower. In the event of insolvency and consequent liquidation of the assels of Borrower, through bankrupicy, by
an assignment for the benefit of creditors, by voluntary liquidation, or atherwise, the assets of Bomower applicable 10 the payment of the claims of both
Lender and Guarantor shall be paid to Lender and shall be first applied by Lender to the Indebtedness. Guarantor does hereby assign to Lender all
claims which It may have or acquire against Borrower or against any assignee or trustee in bankruptcy of Borrower; provided however, that such
or shall be effective only for the purpose of assuring to Lender lull payment in legal tender of the Indebtedness. !f Lender so requests, any
notes or cradit agr now or hereafter evidencing any debis or obligations of Borrower to Guarantor shall be marked with a legend that the same
gre subject to this Guaranty and shall be delivered 1o Lender, Guarantor agrees, and Lender is hereby authorized, in the name of Guarantor, from time
to time to file financing statements and continuation statements and to execute documents and to take such other actions as Lender deems necessary
or appropriate to perfect, praserve and enforce its rights under this Guaranty.

MISCELLANEQOUS PROVISIONS. The following miscellaneous provisions are a part of this Guaranty:

Amendments. This Guaranty, logether with any Relaled Documents, constitutes the antire und ding and ag t of the parties as to the
matters set forth in this Guaranty. No alteration of or amendment to this Guaranty shall be effective unless given in writing and signed by the party
of parties sought o be charged or bound by the alteration or amendment.

Attorneys' Fees; Expenses. Guarantor agrees 1o pay upon demand all of Lendar's costs and expenses, Including Lender's attomeys' tees and
Lender’s legal expenses, incurred In connection with the enforcement of this Guaranty, Lender may hire or pay someonae alse to help enforce this

Guaranty, and Guarantor shall pay the costs and expenses of such enforcement. Costs and expenses Include Lender's attomeys' fees and legal
expenses whether or not there is a lawsuil, including attomeys' fees and legal expensss for bankruptcy proceedings (including efiorts 1o modify or

vacate any automatic stay or injunction), appeals, and any anticipated postjudgment collection services. Guarantor also shall pay all court costs

and such additional fees as may be directed by the courl,

c.pu?n Hﬁ;g’f OegﬁmMngs in this Guaranty are for convenience purposes only and are not to be used to Interprel or define the
Goveming Lew. This Guaranty will be governed by federal law applicable to Lender and, to the extent not preempted by federal law, the
laws of the State of Washington without regard to Its conflicts of law provisions. This Guaranty has been accepted by Lender In the Stats
of Washington,

ocihw;.;i of Venue. |f there is a lawsuit, Guarantor agrees upon Lender’s request 1o submit to the Jurisdiction of the courts of Pierce County, State

Integration. Guarantor further agrees that Quarantor has read and fully understands the terms of this Guaranly; Guarantor has had the
opporrmlly to be edvised by Guarantor's al‘bmu? with respecl to this Guaranty; the Guaranty fully reflects Quarantor's intentions and paral
evidance is not required to [nterpret the terms of this Guaranty. Guarantor hereby Indemalfies and holds Lender harmiess from all losses, dlaims,
damages, and costs (including Lender's atiomeys' fees) suffered or Incurred by Lender as a rasult of any braach by Guarantor of the warranties
representations and agreements of this paragraph. '

Interpretation. In all cases where there [s more than cne Borrower or Guarantor, then all words used n

desmed to have been used in the plural where the context and construction so require; and where there is rng:‘: H?:myiiz‘merm anwds:.l:mbe
Guaranty or when this Guaranty Is executed by more than one Guarantor, the words "Borrower” and *Guarantor® respectively shall mean all and
any one or more of them. The words “Guarantor,” "Borrower,” and "Lender” include the heirs, successors, assigns, and transferees of each of
them. If a court finds that any provision of this Guaranty is not valid or should not be enforced, that fact by #tssif wil not mean that the rest of this
Guaranty will not be valid or enforced. Therefore, a court will enforca the rest of the provisions of this Guaranty even If a pravision of this Guaranty
may be found 10 be Invalid or unenforceable. If any one or more of Bomrower or Guarantor are corporations, partnerships, limited liabllity
ocu'npani“ma es, or similar a:&ﬂes. It 1:1:0& ;ﬂwessaw for Lender 1o Inquire into the powers of Borrower or Guarantor or of the niﬁcsrs directors
partnars, managers, of other agents acting or purporting to act on their behall, and an obted mada 4
professed Isa of such p shall be guaranteed under this Guaranty. Y Indebtocnass OF CORMA K altsnion ponr e

Notices. Subject to applicable law, and except for nolice required or allowed by law to be given in ancther manner, any notice requived to be
glven under this Ggfamnty shall be given in writing, and, except for revocation notices by Guarantor, shall be effective :Mn mﬂ:‘w deliverad,
when aclually recaived by telefacsimile (unless otherwise required by law), when daposited with a nationally recognized ovemight courier, or, if
malled, when deposited in the United States mall, as first class, certfied or registred mail postage prepald, directed 1o the addresses shown noar
the beginning of this G y. All B nu\lcasbyGuaran‘.orshaﬂbahwﬂhqmdﬂuubseﬂw\mmdelmwumaspiwmdln
the saction of this Guaranty entitled "DURATION OF GUARANTY.* Any party may change its address for notices under this Guaranty by giving
formal written notice o the other parties, specifythﬂmpurpoeedmmmaismmmepmy'saddrm. For notice purposas,

b h " "

Guarantor agrees lo keep Lender informed at all times of G ‘s current add Subject to applicable law, and ex for noti [ ;
allowed by law to be given in another manner, if there is more than one Guarantor, notice given by Lender ! caplmnorw ndearmda g
natice given to all Guarantors. Ha " foany @ Is tobe

No Walver by Lender. Lender shall not be deemed to have walved any rights under this Guaranty undess such walver writing
signed by Lender. Mo delay or omission on the part of Lender in axercising any right shall operate T’y a walver of such ﬁmtlsn‘r;m :}her nm:n:
walver by Lender of a provision of this Gmmr_nyshau not prejudice or constituts a walver of Lender’s right otherwise to demand sirict compliance
with that provision or any other provision of this Guaranty. No prior walver by Lender, nor any course of dealing between Lender and Guaranior,
shall constitute a waiver of any of Lender’s rights or of any of Guarantor's Obiigatiens as 10 any future transactions. Whanever the consent ::rl
Lender is required under this Guaranty, the granting of such consent by Lender in any instance shall not constifule o
subsequent instances where such consent is required and in all cases such consent may be granted or withheld in the &

Successors and Assigns. Subject to any limitations stated In this Guaranty on transfer of Guaramior's interest, this Guaran§P gy e Pinfo 6
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upon and inure to the benefit of the parties, their successors and assigns.

DEFINITIONS, The following capitalized words and terms shall have the following meanmgs when used in this Guaranty. Unless specifically stated to
the contrary, &ll references to dollar amaunts shall mean amounts in lawful money of the United States of America, Words and terms used in the
singular shall include the plural, and the plural shall i Je the singular, as the context may requira. Wards and terms not otherwise defined in this
Guaranty shall have the meanings attributed 1o such terms in the Uniform Commercial Code:

Borrower. The word "Borrower* means BLACK DIAMOND DEVELOPMENT COMPANY, LLC and includes all co-signers and co-makers signing
the Note and all thelr successors and assigns.

Guarantor. The word “Guarantor” means evaryone signing this Guaranty, including without limitation LEE WITTENBERG, and In each case, any
signer's successors and assigns.

Guaranty. The word *Guaranty® means this guaranty from Guarantor to Lender.
Indebledness. The word “Indebtedness” means Borrower’s indebtedness 1o Lender as more particularly described in this Guaranty.
Lender. The word "Lender” means Frontier Bank, its successors and assigns,

Note. The word "Nots" means and includas without limitation all ol Borrower's promissory notes and/or credit ag nts evidencing B r'e
loan obligations In favor of Lender, together with all ranewals of, extensions of, modifications of, refinancings of, consolidations of and substitutions
for promissory noles or credit agreements.

Related Documents, The words “Related Documenis” mean all promissory noles, credit agreements, loan agreements, environmental
agresmenls, guaranties, secmily agreemants, morigages, deeds of trust, securlty deeds, collaleral morigages, and all other Instruments,
ag s and ok ther now or fer exiating, it "lncomscﬂonwihmendsbtem

EACH UNDERSIGNED GUAMOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS GUARANTY AND AGREES TO ITS
TERMS. IN ADDITION, EACH GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND
DELIVERY OF THIS GUARANTY TO LENDER AND THAT THE GUARANTY WILL CONTINUE UNTIL TERMINATED IN THE MANNER SET FORTH
IN THE SECTION TITLED "DURATION OF GUARANTY". NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIS GUARANTY
EFFECTIVE, THIS GUARANTY IS DATED NOVEMBER 28, 2005,

GUARANTOR:

LEE ER 7

CONSENT OF GUARANTOR'S SPOUSE. The undersigned spouse heraby consents to the above Guaranty on bshall of the marital community, and
without binding the separate propedy of the consenting spouse. This consent is dated November 28, 2005,

WARER PAC Landng. Var G100 004 Crge. Hamng Fravelsl Buufons, o, 1907, 3008 A8 Migeis Peserved, - WA CACPILPUCIORC TRAMSH PR-COMLALDG
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sOMMERCIAL GUARANT’

Flaﬂ;encas in the shaded area are hrLﬁndsfs use only and do not limit the a| bility of this document to any particular loan or item.
Any item above conlaining ™**** has been omitted to text length limitations.

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC Lender: Frontier Bank
4114 B PLACE NW - SUITE 106 Tacoma Real Estate
AUBURN, WA 88001 1102 Commerce St., Suite 600
Tacoma, WA 98402

Guarantor: WAYNE A COURTNEY
17226 SE LAKE HOLM ROAD
AUBURN, WA 88002

CONTINUING GUARANTEE OF PAYMENT AND PERFORMANCE. For good and valuable consideration, Guarantor absolutely and unconditionally
guarantess full and punctual payment and salisfaction of the Indebledness of Borrower to Lender, and the performance and discharge of all Borrower's
obligations undar the Note and the Related Documents. This is a guaranty of payment and performance and not of collection, so Lender can enforce
this Guaranty against Guarantor even when Lender has not exhausted Lender's remedies against anyone else obligated to pay the Indebiedness or
againsl any collateral securing the Indebted this G y or any other guaranty of the indebtedness. Guamirwillrrnkowpugmuﬂsh
Lender or its order, on demand, In legal tender of the United States of America, In same-day funds, without set-off or deduction or counterclaim, and
will otherwise perform Bomower's obligations under the Note and Related Documents. Under this Guaranty, Guarantor's liability is unlimited and

Guarantor's obligations are continuing.

INDEBTEDNESS. The word “Indebledness” as used in this Guaranty means all of the principal amount outstanding from time to time and at any one or
more times, d unpald interest th and all collection costs and legal expenses related thereto permitted by law, attomeys’ fees, arising from
any and all debts, llabiities and obligations of every natwe or form, now existing or hereafter arising or acquired, that Borrower individually or
collectively or interchangeably with others, owes or will owe Lender, "Indebledness” includes, without limitation, loans, advances, debts, overdraft
Indaebtedness, credit card indebledness, lease obligations, other cbligations, and llabllities of Bormower, and any present or future judgments against
B , future ad loans or fransaclions that renew, extend, modity, refinance, consolidate or substitute these debis, liabilities and ¢
whather: voluntarlly or Invaluntarily Incurred; due or 1o bacome due by thelr terms or acceleration; absolute or contingant; liquidated or unliquidated;
determined or undetermined; direct or Indirect; primary or secondary in nature or arising from a guaranty or surety; secured or unsecured; joint or
several or joint and several; evidenced by a negotiable or non-negotiable Instrument or writing; originated by Lender or another or others; barmed or
unenforceable against Borrower for any reason whatsoaver; for any Iransactions that may be voidable for any reason (such as infancy, insanity, ultra
vires or otherwise); and originated then reduced or extinguished and then afterwards Increased or reinstated.

The above limitation on liabllity is not a restriction on the amount of the Note of Borower to Lender either in the aggregate or at any one time. If Lender
presently holds one or more guaranties, or hereafler recelves addiional guaranties from Guarantor, Lender's rights under ali guaranties shall be
cumulative, This Guaranty shall not (unless specifically provided below to the contrary) affect or invalidate any such other guaramties. Guarantor's
liability will be Guarantor's aggregate llability under the terms of this Guaranty and any such other unterminated guaranties.

CONTINUING GUARANTY. THIS IS A "CONTINUING GUARANTY" UNDER WHICH GUARANTOR AGREES TO GUARANTEE THE FULL AND
PUNCTUAL PAYMENT, PERFORMANCE AND SATISFACTION OF THE INDEBTEDNESS OF BORROWER TO LENDER, NOW EXISTING OR
HEREAFTER ARISING OR ACQUIRED, ON AN OPEN AND CONTINUING BASIS. ACCORDINGLY, ANY PAYMENTS MADE ON THE INDEBTEDNESS
WILL NOT DISCHARGE OR DIMINISH GUARANTOR'S OBLIGATIONS AND LIABILITY UNDER THIS GUARANTY FOR ANY REMAINING AND
SUCCEEDING INDEBTEDNESS EVEN WHEN ALL OR PART OF THE OUTSTANDING INDEBTEDNESS MAY BE A ZERO BALANCE FROM TIME TO
TIME.

DURATION OF GUARANTY. This Guaranty will take effect when received by Lender without the necassity of any acceptance by Lender, or any notice
to Guarantor or to Borrower, and will continue In full force unil all the Indebtedness incurred or contracted before receipt by Lender of any notice of
revocation shall have been fully and finally paid and salisfied and all of Guarantor's other obligations under this Guaranty shall have been performed in
full. If Guarantor elects 1o revoke this Guaranty, Guaranior may only do so In wriling. Guarantor's written notice of revocation must be malled 1o
Lender, by certified mall, at Lender's address lisled above or such other place as Lender may designate In writing. Written ravocation of this Guaranty
will apply only to advances or new Indebtedness created afler actual recelpt by Lender of G ‘s written tion. For this purpose and without
limitation, the tarm "new Indebtedness® does not include the Indebtedness which at the time of notice of revocation s contingent, wnliquidated,
undetermined or not due and which later becomes absoluts, liquidated, determined or due. This Guaranty will continue o bind Guarantor for all the
Indebtedness Incurred by Borrower or committed by Lender prior to receipt of Guarantor's written notice of revocation, including any extensions,
renewals, substituions or modifications of the Indebledness. All renewals, extensions, substiiutions, and modifications of the Indebtedness

after Guarantor’s revocation, are contemplated under this Guaranty and, speciiically will not be considered 1o be new Indebtedness. This Guaranty
shall bind Guarantor's estate as lo the Indebtedness created both before and after G x's death or incapacity, regardless of Lender's aciual notice
of Guarantor's death. Subject to the foregoing, Guarantor's executor of administrator or other legal representative may terminate this Guaranty in the
same manner in which Guarantor might have terminated it and with the same effect. Release of any other guarantor or Yermination of any other
guaranty of the Indebtedness shall not affect the llabllity of Guarantor under this Guaranty. A revocation Lender receives from any one or more
Guarantors shall not affect the llabliity of any remaining Guarantors under this Guaranty. It is anticipated that fluciuations may oceur In the

aggregate amount of the Indebtedness d by this y, and Guarantor specifically acknowledges and agrees that reductions in the

of the Indebtedness, even to zero dollars ($0.00), prior to Guarantor's written revocation of this Guaranty shall not constitute a
termination of this nty. This Guaranty is binding upon Guarantor and Guarantor's heirs, successors and assigns so long as any of the
Indebtedness r I \paid and even though the Indebtedness may from time to time be zero dollars ($0.00).

OBLIGATIONS OF MARRIED PERSONS. If | am married, | hersby expressly agree that the recourse undar this agreement may be had against both
my separats and community property. y s

GUARANTOR'S AUTHORIZATION TO LENDER. Guarantor authorizes Lender, either belore or after any revocation hereof, without notice or
demand and without lessening Guarantor's liability under this Guaranty, from Ume to time: (A) prior 10 revocation as set forth above, to make
one of more additional secured or unsecured loans to Borrower, to lease equipment or other gooda to Borrower, or otherwise to extend additional
credit to Borrower; (B) to alter, compromise, renew, extend, accelerate, of otherwise change ona or more times the time lor payment or other terms of
the Indebledness or any part of the Indebtedness, including Increases and decreases of the rale of interest on the Indebtadness; extsnsions may be
repeated and may ba for longer than the original loan term; (C) to take and hold securlty for the payment of this Guaranty or the Indebledness, and
exchange, enforce, walve, subordinate, fall or decide not to perfect, and release any such security, with or without the substitution of new collateral; (D)
fo releass, substitute, agree not 1o sue, or deal with any one or more of Borrower's suratles, endorsers, or other guarantors on any tanms or In any
manner Lender may choose; (E] to determine r'ow.wfmmdwhalnppfhu&mdpa\mhnhandu'adﬂsehallbamadeonmelndalxm; (F) 1o
apply such security and direct the order or manner of sale thereol, including without limitation, any nonjudicial sale permitted by the terms of the
controlling security agreement or deed of rust, as Lender in its discretion may determine; (G) 1o sell, transfer, assign of grant participations In all or any
part of the Indebtedness; and (H) 1o assign or transfer this Guaranty in whole or In part,

GUARANTOR'S REPRESENTATIONS AND WARRANTIES. Guaranior represents and warrants to Lender that [A) no representations or agreements
of any kind have been made to Guarantor which would limit or qualify in any way the terms of this Guafamn[ (B) this Guaranty is ex«?éuhadnl
Borrower's request and not at the request of Lendear; {C) Guarantor has full power, right and authority to enter into this Guaranty; (D) the provisions
of this Guaranty do nol conflict with or resull in a default under any agreement or other Instrument binding upen Guarantor and do nol result in a
violation of any law, regulation, court decree of order applicable to Guarantor; (E) Guarantor has not and will not, without the prior written consent of
Lender, sell, lease, assign, encumber, hypothecate, transler, or otherwise dispose of all or substanti y all of Guaranior's assets, or any Interest thereln;
{F) upon Lender's request, will provide 1o Lender financial and credit information In form acceptable to Lendar, and all such financial
information which currently has been, and all future financial information which will be provided to Lender is and will ba true and correct in all material
raspemandiuMyprasemGuamﬂm'sﬁnanclarmlﬁmasotmdaJaamefmncialhl'urmunmb.,. ided; (G) no ial adh change has
occurred in Guarantor's financial condition since the date of the most recent financlal statements provided to Lender and no event has occurred which
may malerially adversely affect Guarantor's financlal condition; (H) no litigation, claim, Investigation, administrative proceeding or similar action
(including those for unpald taxes) against Guarantor Is pending or threatened; () Lender has made no rep tation to G as to the

creditworthiness of Borrower; and (J) Guaranior has established adequate means of oblaining from Borrawer on a continui basis Information

regarding Borrower’s financial condition. Guaranior agrees 10 keep adequately Informed from such means of any facts, events, :rgrcwnzwue which
might in any way affect Guarantor’s risks under this Guaranty, and Guarantor further agrees that, absent a request for information, Lender shall have no
obligation fo disclose to Guaranior any information or documents acquired by Lender in the course of ils relationship with Borrower.

GUARANTOR'S WAIVERS. Except as prohibited by applicable law, Guarantor waives a (5} ire Lendar (A) to inue lending
axtend other credit to Borrower; (B) to make any presentment, protest, demand, or nongcw an-r,re?cuhd. hch:uiné rlo;ox'ﬁf; mnpwnr:::a ﬁf
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any collateral held by Lender from Bofrower, any other guarantor, o any other persan; (E) to pursue any other remedy within Lender's power; or (F)
to commit any act or omission of any kind, or at any time, with respect to any matler whatsoever.

In addition 10 the waivers set forth herein, if now or hereafter Borrower Is or shall become inscivent and the Indebledness shall nof at all times unti pald

be fully secured by collateral pledged by Borrower, Guarantor hereby forever walves and gives up In favor of Lender and Borrower, and Lender's and

Bomower's respective successors, any claim or right 1o payment Guarantor may now have or hereafter have or acquire against Bomower, by
subrogation or otherwise, so that at no time shall Guarantor be or become a “creditor” of Borrower wilhin the meaning of 11 U.S.C. section 547(b), or
any successor provision of the Federal bankrupicy laws.

Guarantor also walves any and all rights or defenses based on tyship or Impal of collateral including, but not limited to, any rights or defenses
arising by reason of (A) any "ons actlon’ or *anti-deficiency” law or any other law which may prevent Lender from bringing any action, including a
claim for deficiency, against Guarantor, before or after Lender's commencement or completion of any foreciosure action, elther judicially or by exercise
of a powsr of sale; (B) any election of remedies by Lender which destroys or otherwise adversely attects Guarantor's subrogalion rights or Guarantor's
rights to proceed against Borrower for raimbursement, including without limitation, any loss of rights Guarantor may sutfer by reason of any law limiting,
qualifying, or discharging the Indebledness; (C) any disability or other defense of Borrower, of any other guarantor, or of any other person, or by
reason of the cessation of Borrower’s liability from any cause whatsoever, other than payment in full in legal tender, of the Indsbtedness; (D) any right
to claim discharge ol the Indebtedness on the basis of unjustified impairment of any collateral for the Indebtedness; (E) any statute of limitations, if at
any time any action of suit brought by Lender againsl Quarantor is commenced, there ls outslanding Indabtedness which is not barred by any
applicable statute of limitations; or (F) any del given to gy at law or In equity other than actual payment and performance of the
Indabledness. If payment is made by Borrower, whether voluntarily or otherwise, or by any third perty, on the Indebtedness and thereafter Lender s
forced to remit the amount of that payment to Borrower's trustes in bankruptcy or to any similar person under any federal or state bankruplcy law or law
for the relief of debtors, tha Indebladness shal| ba considsred unpald for the purpose of the enforcement of this Guaranty.

Guarantor further waives and agrees not to assert or claim at any time any deductions to the amount guaranteed under this Guaranty for any claim of
seloff, counterclaim, counter demand, recoupment or similar right, whether such claim, demand or right may be asserted by the Borrower, the
Guarantor, or both.

GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS. Guarantor warrants and agrees that each of the waivers set forth above is made
with Guarantor's full knowledge cf it significance and consequences and that, under the circumstances, the waivers are reasonable and not contrary Lo
public poticy or law. If any such waiver is determined to be contrary to any applicable law or public policy, such waiver shall be effective only to the
extent parmitied by law or public palicy.

RIGHT OF SETOFF. To the extent permitled by applicable law, Lendar reserves a right of setoff In all Guaranlor's accounts with Lender (whether
checking, savings, or some other account). This includes all accounts Guaranior holds joinlly with someone sise and all accounts Guarantor may open
in the future. However, this does not include any IRA or Keogh accourts, or any trust accounts for which setolf would be prohibited by law. Gu
authorizes Lender, to the extent permitted by applicable law, to hold these funds if there is a default, and Lender may apply the funds In these accounts
1o pay what Guarantor owes under the temms of this Guaranty.

SUBORDINATION CF BORROWER'S DEBTS TO GUARANTOR. Guarantor agrees that the Indebladness, whather now existing or hereaftar created,
shall be superior to any claim that Guarantor may now have or hereafier acquire apainst Borrower, whether or nol Borrower becomes Insolvent.
Guarantor heraby expressly subordinates any claim Guarantor may have against Borrower, upon any account whatsoever, to any claim that Lender
may now or hereafler have against Bomower. In the event of insolvency and consequent liquidation of the assets of Borrower, through bankruptcy, by
an assipnment for the benelit of creditors, by voluntary liquidation, or otherwise, the assets of Borrower applicable lo the payment of the claims of both
Lender and Guarantor shall be paid to Lender and shaf be first applied by Lender W the Indebledness. Guarantor does hereby assign to Lender all
claims which it may have of acquire against Borrower or against any assignee of trustee in bankruptcy of Borrower; provided however, that such
assignment shall be effective only for the purpese of asswing to Lender full payment in legal tender of the Indebledness. If Lender so requests, any
noles or credit agreements now or hereafter evidencing any debts or obligations of Borrower to Guarantor shall be marked with a legend that the same
are subject to this Guaranty and shall be dalivered to Lender. Guarantor agrees, and Lender Is hereby authorized, in the name of Guarantor, from time
to ime to file financing statements and continualion statemenis and to execule documents and to take such other actions as Lender deems necessary
or appropriate to perfect, preserve and enforce its rights under this Guaranty.

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Guaranty:

Amendments. This Guaranty, together with any Related Documents, constitutes the entira understanding and agreement of the parties as to the
matters set forth in this Guaranty. No alteration of or amendment to this Guaranty shall be sffective unless given in writing and signed by the panty
or parties sought to be charged or bound by the alteration or amendment.

Atl ys' Fees; Expanses. Guarantor agrees to pay upon demand all of Lender's costs and expenses, including Lender's attomeys' fees and
Lender's legal expenses, incurred In cor jon with the enf t of this G y. Lender may hire or pay someone else to help enforce this
Guaranly, and Guarantor shall pay the costs and expenses of such enforcement. Costs and expenses include Lender's attomeys’ fees and legal

whether or not there Is a lawsult, including atlomeys' fees and legal expenses for bankruptcy proceedings (including efforts to modify or
vacate any automatic stay or injunction), appeals, and any anticipated post-judgment collection services. Guarantor also shall pay ell court costs
and such additional fees as may be directad by the court.

Caption Headings. Caption headings in this Guaranty are for convenlence purposes only and are not to be used to Interpret or define
provisions of this Guaranty. Y * e

Governing Law. This Guaranty will be g | i:y federal law applicable to Lender and, to the exient not preempted by federal law, the
!a’v:; ofhtl:em State of Washington without regard to its conflicts of law provisions. This Guaranty has been accepted by l:.:\dur In the éma
o as on.

cmlnehuf Venue. If there is a lawsuit, Guarantor agrees upon Lender's request to submil to the jurisdiction of the courts of Plerce County, State
of Washington.

Integration. Guarantor further agrees that Guarantor has read and lully understands the terms of this Guaranly; Guarantor has had the
opgorluniry to be ar:lvls_eu by Guarantor's attomey with respect to this Guaranty; the Guaranty fully reflects Guarantor's intentions and parol
» [ wr:gt q {m& Ay v mlha terms of this Guaranty. Guarantor hereby indemnifies and holds Lender harmiess from all losses, claims,
amages, cosis ender's attomeys' fees) sutfered or incurred by Lender as a result of breach by G 'nmtes' .
representations and agreements of this paragraph, e WM the v '

Interpretation. In all cases whers there is more than one Borrower or Guarantor, then all words uaranty
deemed to have been used In the plural where the contaxt and construction so require; and mﬂmmtﬁm one mmm:e
Guaranly or when this Guaranty is execuled by more than one Guarantor, the words *Borrower* and *Guarantor® respectively shall mean all and
any one or more of them. The words “Guarantor,” “Bormower,” and *Lender” Include the helrs, successars, assigns, and transferees of each of
themn. I & court finds maianygram_imcdlhluGumnmyiamtvalldnramndnmheanlomd.mulimby[taelfwmmtmeanmlumldmia
Guaranty will not be valid or Therefore, & court will e the resl of the provisions of this Guaranty even i a provision of this Guaranty
may be found to be Invn_li_cl or unenforgeable. I any one or more of Borrower or Guarantor are corporations, partnerships, limited liability
;mmmmmﬁma; anot;:rs.n;:‘u mmml ry for Lﬂr?onr to inquire into the powers of Bomowsr or Guarantor or of the officers, directors
i A ng or behaif, indebledness made lance ;
professed exercise of such powers shall beggL purpa:llrulguerm ?‘n Ihelrr and wy - L e oo e

Naotices. Subject to applicable law, and except for notice required or allowed by law to be in i

given under this Guaranty shall be given In writing, and, except for revocsﬂmbzoicee by Bﬁnmw;?ﬂ“mw: wmnwmmm\;r::lfvom?&,
when actually received by telefacsimiia (unless olherwise required by law), when deposited with a nationally recognized ovemight courler, or, If
malied, ‘when deposited in the United States mall, as first class, certified or registered mail postage prepald, directsd to the addresses smwi:l ne.ar
the baginning of this Guaranty. All reyocaum notices by Guarantor shall be in writing and shall be sffective upon delivery to Lender as provided in
the saction of this Guaranty entitied "DURATION OF GUARANTY." Any party may change fis address for notices under this Guaranty by giving

Guarantor agrees to keep Lender Informed at all timas of Guarantor's current address Subject to appilcable Ia ?
liowed by law to In ancthe i i : ; w, and except for notice required or
:alice g‘_v;n ey gem@m‘ r manner, if there is more than one Guarantor, any notice given by Lender to any Guarantor is desmed 1o be

No Waiver by Lender. Lendarshaﬂmtbsdeu‘mdlohavawmodwrwmwsﬁwnnfyw is given in writin
) ess such walver i

signed by Lender. No delay or OthIOL'I on ih? part of Lender In exerciaing any right shall operate as a walver of such limsot any :‘Ihar riuger:
waiver by Lender of a provision of this y shall not prej or constitute a walver of Lender's right otherwise to demand strict compliance
ml?&ﬁT \3.;;“2?' :rlf'lar p;;‘ms-on of this Guaranty. No prior waiver by Lender, nor any cowse of dealing betwesn Lender and Guarantor

v any Lander'sﬁw&mdawdﬁmw‘aﬁu;uuuuhwmemms Whenever naern‘
Lender |s required under this Guaranty, the granting of such consent by Lender in Instance i s y
subsequent instances where such consent is required and in all cases such consent myﬁgarued mm mW£ 1

Successors and Assigns. Subject o any limiations stated In this Guaranty on transfer of Guarantor's i
e, 1S Gusrnp £ 5GP 6
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upon and inure to the benefit of the parties, their successors and assigns.

DEFINITIONS. The lollowing capltalized words and terms shall have the following meanings when used in this Guaranty. Unless specifically stated to
the contrary, all relersnces to dollar amounts shall mean amounts in lawful meney of the United States of America. Words and terms used In the
singular shall include the plural, and the plural shall include the singular, as the context may require. Words and terms not otherwise dafined In this
Guaranty shall have the meenings attributed o such terms in the Uniform Commercial Code:

Borrower. The word "Borower” means BLACK DIAMOND DEVELOPMENT COMPANY, LLC and includes all co-signers and co-makers signing
tha Note and all their successors and assigns.

Guarantor. The word "Guarantor® means everyone signing this Guaranty, including without limitation WAYNE A COURTNEY, and In each case,
any signer's successors and assigns.

Guaranty. The word *Guaranty* means this guaranty from Guarantor to Lender.
Indebtedness. The word *Indebledness” means Borrower's Indebledness to Lender as more particularly described In this Guaranty.
Lender. The word "Lender” means Frontler Bank, its successors and assigns.

Note. The word "Note® means and Includss without limitation all of Borrower's promissory notes andfor credit agreemants evidencing Bomower's
loan obiigations in faver of Lender, together with all renewals of, extensions of, modifications of, refinancings of, consolidations of and substitutions
for promissory notes or credit agresments.

Related Documents. The words *Related Documents® mean all promissory notes, credit agreements, loan
agreements, guaranties, security agreements, rrmmas deeds of Wrust, security deeds, collateral mortgages, and af omor i'ls‘llmwna
agreements and documents, whether now or hereafier 0, ted in tion with the Indebtedness.

EACH UNDERSIGNED GUARANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS GUARANTY AND AGREES TO ITS
TERMS. IN ADDITION, EACH GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND
DELIVERY OF THIS GUARANTY TO LENDER AND THAT THE GUARANTY WiLL CONTINUE UNTIL TERMINATED IN THE MANNER SET FORTH

IN THE SECTION TITLED "DURATION OF GUARANTY". NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIS GUARANTY
EFFECTIVE. THIS GUARANTY IS DATED NOVEMBER 28, 2005.

GUARANTOR:

X
AYN Y.

CONSENT OF GUARANTOR'S SPOUSE. The undersigned spouse hereby consents 1o the above Guaranty on behalf of the marital community, and
without binding the separate property of the consenting spouse. This consent Is dated November 28, 2005,

W T 4%5@—
MAUREEN S COURTNEY

LASER PO Laring, Vi, §3.00.004 Cope. Haend Franc Sckiions, isd, W00, T006. A0 Fughis Parsrvsd. - Wik n.mnu::n TR PROCOMLALOC

UBQAPTENDIX F
Paae 6 of 6



Appendix G: September 2007 Change in Terms
Agreement



ga/27/2887

q)-l@"

1B:58 3688868:.
@3:14 £535231 %

2007/50./6.A008 {(:30 K

DIAMOND SAUARE .

CHANGE [N TERMS AGREEMENT |

F. 002

of e donumant ill vy 94Ifum.hr osn ;

y 13 60 nox Ul ¥4 agplookTY
mmunwwm‘:‘liihrunﬂ&nmmv o i poctd

wvs gontEmRde "1 A

AGE

: Londer: Bronsar Bank
BOOWSL:  BLAGK
30771 3D AVENUE g sy -
BLACK DAAMONR, VA 2800 Commance

Tanoms. A 88403

Prinopel Amount: 93,098,261.22 mitkel Rets: 7.730% Date of Agraonwnt; [Fegtamber 25, 2007
WER GECAME INDEITED 70 rRONTIGR RANK ON A NPTE W

DESORETION OF SGSTING MOERTEDNESS, ON NOYEMBER 21, 2006, BORNG
Mmm PRINCIPAL AMOUNT OF $4,080,000.00 ARD n:.sn‘ru WCLUDE ALL SUBSEQUENT CHANGE (M TERME AND

DEACATTION DF COLLATERAL DI-I-IZATIDN IS SEOUND BY, BUT HOT LIVITED TV, A OGED OF TRUAT DN PROPCRTY m'rm W
EING COUNTY, ETATE 0F WASHINETON '
ESCRIPTION OF CHANGE & TEDMI, THIS WN'I'BJ\ CHANGE (K THE MATUNTY DATE. ALL OTHER }'DAB AMD m]ﬂ'lm
EMTHE EAME, SEE BELOW FOR MW PAYMENT SCHEDU
DUANE DEVELOFWENT wllrm. LT ["Bervewes]
Yol woaey of the Untad Stses of Amais, tha srincipdl smaugt 1 Three Milion s
Doers (43,0%8,289.22), sogether With o on The unpewd princiea! belacee rem Sepremiber 78, 2007, umm o ful

THMEIT, Subiect & BAY pSYITONT oRAASST Totuling Foen civiagas in the Wndex, Berrmwet Wil pay this laws ¥ 37 iguite smrints of
&mﬁwmmhﬂﬁmw-ﬂﬂntmﬂ!i! Borrewer' ¢ st puymant Ut dee (ctaber 28, 2007, Wil 88
T et P11 mro due on the swos day of cech MANTY after TRat. Domrower'y Gl paviment Wil by dum an Sopmmeer =3, 201, ad
wil bo for sll pemcion] ond a) SRS WMBNIET Bot yot pald. Payments incinde pAADY &rd IMeres, Unless oo
SppPrMbiS 8, gaymcrte wil bo applled At 12 0y scctvod sareld inlard) thad 8 $indloal) then b anr veoeld co
any fary Imhrast an this M Lz computed o0 & SES/IEE ol Mieresk busis; dhat i, by sodving he rtslof the anawel

wmr ths Mmmifﬂmlmhnmlwhﬂmﬂﬂhlwbmm!hhm\mﬁhﬂﬂ
m-mmnawm cUEMAND, DUTIOWer WH Bay LMNAnr at Leeder's edirmyg shewa abeve Gf ¥t muh sohey plxop po Lander may
doyigrein is Writng, -
VARWOLE DyTensET RATE. ﬂnmm“mmnhau«:wuwimm:wmnm.uwﬁhhmu-unmgm
whish & the Weely B/orape (310 &n Faeddest) Homs Loen Bank of Saanls Nixed reto Mivence o @ UTR0 e Torm.
WSaks EVArsge mix 1T Oie woak wige informadan s mada eynijabte oh the Tuswiay prios v v 15th of the o 0w *Mdxst). Tne indwx
ol necsszIidy Ma fowest tits ehTRed Dy Cander on Rs (ana. | tho (M Eecomss wyrsvallotis Yuring the
OrRIgNETE B pubriinre inden wfler Notylrg Barmowws, Lewer will Gl Bactomier tha syrant lotax am= wpon Do i ]
rate dhenge wiu not DUOUr Mot ofcn Then esch thind veor. BomDwer understends
TR Max corontly & 4880% por smwremi. 'ﬁimubhhwwﬂmdm-!mﬂm&uhnﬂhlu:mﬂ
2,760 porsemage polims avar the indez, rosutting La an Inist raty of 7,730% B¢ arnum. KOTISE Under no will the weangt
I8 o0 119 loan be Me e then the mpdmwvm fite stowed by a@osdie few, Whaaiver Inserses ooour NS
may do onp g7 Mors of e ollewi: 1A} mcrases B
cava. (8 inorensc Borowelt PRYINGND 1o cover Bakaing Interset, (G, Incfesse the mumbir of
Bociownr's pyments at Tha asma SMOLNT 007 i r's inal pey

PREPAYVEAT: WM WTEREST CHARAE. 0 By evenl svan ypon ful

fr B, Marwdar®). o cucker, bt
Promisss to pey B w-. a|nb "&uhﬂdﬂ

umm‘w:m

of this M I\muu uncargtands mm«

i wetfridd @ & minimom Kteviet clamps of 350, mrmmm pﬁm Ineremn dherge. humrnwpap
whmtmhnu|mwrmmmandnﬁrhuha Bxsly peyrroms wil not, unscs uu,«i.mdulmm,mm
- ok P unoer g pEyiTent schedwis.  Revhar, il raine T e

balznag mmeh\mrmusMImMumm hwwunnmmw-dlmh peymshm marked ‘osld in wn*,
“witraut t ’. or aimiar W B w\d-ﬂ-chnnmll,wctm sccpt ke withoun Joging any of Lend#™s Dghty wnder
iy 4 tumymumnumnwd Landar, AR wilen cAma n

amqunu, Ineluding ary shaait ar stha

T the
BT § TOMIEeS with oTor oondivne o imitals lul 1.3 BEDRR mmourt myst bt rakod o
Tegoma Rexl Extate, 1102 Commercs Bt Eulum'ruum WA BG40

LATE EHamat. K o prymort 0 10 430 or more law, hwwmumdl.m!&#m-ﬁmmhd%nﬁo.ﬂa,
whilchaver 1t growter. i

INTEREST AFTER DEFAULT. Upon Setiull, inaiung LS o pey upon fined matity, mmmmmthwﬂdhfmw%
5 6.000 paroamage pemt margin (* Detous Rete Margin®l. ‘I'n-bﬁeuﬁm Murgin #hAN 8i0 J00ky 1 Meh suguerding Intarast 1 Change thet

and wil pamoio oblig

Py

dibvored @ Frofhes Bank,

would hevy applisd heo there Desn o eefeat I judgmerd @ engered In with This A ntreer 0 haones aMal

mm‘?]mmllmmhuﬂm(ﬂw-»-mnm Howewat, in no everd will e tem| Iu-u-dm-

bernrest ratg Lmitatismm unter sopRCeb)t MW,

PEAULT, Bach of the follaving ahall G0neUIAS an Event of Defouft wder shis Ag@emarc:
Paymam Detawlit. Borawor telie © meke any paymont whan dus undsr [a MASTIONGCE,
amer Petetts. Borrower falle 10 comply with o 30 perfor sy oer ey \ or Barerypn odomingd In s Agry
o In ey of The Riteeed Documents o w $2mely with or 1o perfarm any tarm, eblgunih or eond n any omer
agrewrrmet boTwesT Lonsler snd Barmeunge. .
Datidt in Favor of TREG PA. Wumm-wm,mummmm”m;mm.
of AdYy SR~ spramBRy In fovar of sy athor BTl or parson Thal Mey Matmislly witeel My of Bo gy o B %T'3 BoARy
wmmaamummwmmwmwnnmm [ W
Faise mede or hurichadt t Lendax by Bosrpwit 62 an BOmawis's behall under Thi
nnmnmamuanummllmlmm!uhnmrwerMWumwm o furrizhed or beseoms
faioe o it s ol ey fime TAGANAL. i -
Detth o Indohvncy. mdmmnﬁm«uq-hﬁwhmmwm»kmm am!murmm';m
Bertuwar, O ony othe: 100 w.mmernmuwmm. mipalipnay o Bofrowat,
w»MﬂamaMbrwmu o ot bemerfit of oroditons, an wpnc{cq-lhuwim
arthe at of Aty o wﬂ-«mhﬂwmufwu\nnmmmﬂlm

Credider w Ferhitue Proceedinge, O o fortehure whar ty w—ﬁmcﬂ-’n!p
m::wmamvmnmmmm&hraiimwrwwn mawm ectanmal
Indobtodnest. This incudes » azoaumts, NahEAng dapotit accouns + Howeear, this

am
ﬂlMMMmIM*M:uWMﬁMthhMMH nﬂmdwummhh.h-‘
The orer of TorioRurs proessding and ff Bowovesr ghaz Landi? writsen notiop gf The OrEmm or MNTeinum pocaeding 410 Seposhs vrith
Aarider monies ur @ vty bond for s preiitor or tarfolture pmowding, In 27 ameunt dewrmindd by Lander, in o aaks discrsUon. um
B0 SAAQUIMS FESerye OF Dond 10T T GTARE,

i
Evorts Aflecting Guwamor, Any 8! e orecading evenle o0oWT With mmpect 1o eny Bumwmmafuhm of any

Guanor Gen or bepames inopmem, o (evekes or dieouvien T volldiy af, 01 [y under, s of Ow Indabeana
sviaaiced by s Note. :nmmuhmm.m‘anmmm.hxnwmh '!u,mw » Queramor's ogtaty 1o
e y tha obilg mmuhwmumﬂmwmnmﬁmﬂﬂm G By vt A7
mmﬁ—-a- g‘m@wowmnnmsmm-w‘- chi- pect of Tt or
L L i

Cute Provisons, 1 a0y dahwh, other then & 85T0UT W payms b cureble and it Borowes haa not basn notice of M e
some previglon 07 this AGMRAMEnRT within the PNOBEIRG TWENG | 1) MDA, 1 ey be gured P BOMawar, aker -;“wevnra.-nmﬂm
Lender demersfing cure of Euch defauln (1) ewes the doteull witklaton [10) dayss o0 (2} | the mose then en (10} Uava,

mmm Iritgoyy stvex ~diah Landor deome (n Lander's a¢le dhoomsion
ard ey oulfiokn w

T — " - fenn s

o payments % ¢rare Bormwact 1630 Wi gy off by fe seigmal thal mEwmy
Eormuers

PAGE B2705
Blsma

XG !

Page 1 of 7
UB000102




/27/2887 18:58 3568858‘ DIAMOND SQUARE G ggros
@9/27/2087 ©8:14  B858523TE ' . PAGE 82794 :

2007/SEE/26/KED 1130 X . R

CHANGE IN TERME AGREEMENT

{Centinved) Paga 2

j_amﬂ.'smm Lwnnemn.L-m-mumﬂmhwﬂmmmwﬂ:rﬂbwm—rmﬂmdw
immadistshy tus, and TN Bomower will pry 1BL TTAOUTE

TTORNEYS' Expevesy. Lawnda hvs or mnmﬁnbwcdhﬂWWmfhmdo Bt pay. Borrawsr wdll
:wmnxﬂwtt% Twmnr:m::mm hp::rmmcmlhh Ipas, Langer's aTeOINOVE” fase 8nd| Lender's IBGN GXPAMELS
wehothar or ROt Thate U 8 [BWELR, inohafing tiomeys’ Tags, &penses for fwrkniptoy Roosramgs fmcludiog 10 modify or wecete ROy
mmuhml anc appeals, H not prallibind By applostis Lew ,hmdnuﬂ'ﬂpvmmmﬁ.muﬂhnwnm
BT DroViosd Oy hew
"aovennma LAW, Th umnmwwrﬁhmdnwnwwmmmmm Pocems) tow, the
hw:‘:wmﬁm:hmwwmmummmrl L&hﬁnﬂ-&ﬁ'
Floahington,

QHOICE Of VENUL 1 u:aruilamamwrm'lwumW&munmmwwmﬁmrwnmﬂmmm,
State of Waahingron.
DISHOROAED ITEM FES. nummrnnlpwgunmﬂmmtrmn\w-wnhmw‘.bnmunmor
praaitharizad eharpe with whicn Bomowes a3 i lows @ohonprrd.

WOHT OF SETORR, Te ™8 @x1em p Iy M, Lnoder o ripht ul potdlf In il B 's vehh Landar |
cheoking, Sovmge, oF como GThed l. This ah B holds jotny with mmdin mry
agen I NG frams. Howerer, this doss mot bolude 27y IRA ¢ Reaph o 8Ny Tust m brwmmmdﬂumur

Inve. Romower MUINOMES LTI, o the extent pormitied by apoNantis low, to ohergst OF boiofT G qums owing an Om (agwttadamsc apdinst vy
wndl 81l quct; Jeoaurs.

COLLATERAL. Gawawet acmowlndgd thE AQreament i securert by the {ollewing colasl doscribed In the SR0LNITY Jowa wnont firtsd bigealnt
Matpage o Deed of Trust ¥ & Bustes in favor of Lander on s Lamdnuucm S5 of Washirgton, -

CONTINIING VALDITY, Beopt g expronsly DMNOR) Dy tis Agreemum, 00 WITE o T wrigined o —nwumm.....;.u...u
agtasments cvidanoad br sewing the nﬁ.m:ﬂs) main unoh#nged 3wl In il forcd ana stect. Cormens by Landsr to this Agriomart dose
ot vnhen hender's oM B soieg o of the | 48 chanoed, ase abligsts Ladder w make any krturs Thanti In terme.

hlm&wmmMImmtamslho&Nnm h iz he ientan of Londer o remin M parges all MLLAE and

antiodaprs of the onding! Dbl : .mmamhmmhmﬁmm Any ke &
znastau, mmmmnm-mmum.wmﬂm Us Aprolmmnt. «wwmmumm objigaton
dacy mer 3ign T AIIMET Ealow, then oll permant Sgniag wdmwunml:mb t o ghven by, bmed an the
TEprsarmOon T8 LANSET T T memaipning oty coAMNT 0 TS oF and pravist T thin -;Mnmlmk:mm
oy m. Thilwlhu'ﬁhlﬁmiymlwtﬂlﬂmmMmmumm,mhhdummmntm

SUCOBISOR3 AND ASIEINE. Buljeol o ey fentmlions mated in s ApreRment an Traneter of B0 3 IMetea}, Tx whatl bs
binding wpen and nure to the buasfl of e e, Ther successor and essigrd. Hmmdhmmummthnmnn
othar [EN Boirewwe. Lander, mmw!muﬂrm‘kqlm ] e vath *® 5 ond T
Indatacdnion by Wiy Ol (ofecrnes &1 emiemRon wihed ¢ #rom B obiigy of Wia A ..Hmmpa.,

umusnrmmrsmmmnmmmmmmmm. massn oy v if we umtanrmm
1 GO your rting Apenay. Your writlan nofies deaoribing e cBRMR iteocs: | chouttd Ba #mv @
u ot fho hwqaufn-lmwmmswmmm‘,ﬁmﬁmnuw ’

WBCHLANEOUS PROVIEIONS. 1 any part uf this ADWOManT ¢annat b onfos ki, i foct wil not afiest o 99T f the Agmment. |onacr
moy deley or totgo snfoecing vy of b fghe or dies under this Ag witaur lowing Twm. Bomowee and sy OMEr person whe
100, QUATHITLEDD o7 pndoresl thig Agreeman, hw-ﬂnmmwln,w—mmmnmn.wmndm.
Upon any chanpa i4 the eme of thiy Agrewmant, Sho Unesz crherwise sachsssly S8 In writieg, na parry who %0rg s Agresment. winsther
s malior, SUSFITIN, Secommptetion makar OfF $ROOILE!, dhall B¢ releaser from lisbiny MMWWthnuMMwmwmmq
lrupuuarrmﬂfclmmb‘wmlmumﬂmymarww-tﬁ-ruﬂmN razlag uoon ar periest Landar'c
ucu-!whwmlnm:m-n.mmuuww—mmmwhwdermwmnwwgwm A tosh
p.ﬂudﬁ.ﬁ.“tmvwmﬁrﬁlﬂnmw-«nmllﬂmhhmlwmutmmmhmém
® ada. The oliigetans unds’ tis WD joire and severs,

FRIGA TE 2HHING THE ACASTHCY, BORRSWER RLAD AND LRDERITOOD ALL THE PROVENIONS UF THIS nFaca-lT.!Hl.'w {
VARAGLE WTEARST RATE PROVISIONE, BOUROWER AGREES TO THE TERME OF THE AURESMENT. “ Dl( "

o el
DIAMEND DEVELOPMENT COMPANY, LLC

LTS Cope e T Sa—, . |, A Wy ]

APPENDIX G

Page 2 of 7
UB000103

B ] e e —— i - —— g




99/27/2087 19:5¢ 3608 DIAMOND STUA

@85 14 858523100 .

14 EARD 1(:30 M

CHANGE [N TERMS AGREEMENT E

: ' . of e doauman 1 sy AXTOLY! I0en o .
mem\c_a.-v-matnunharumoﬂmmymuummn::mmlfﬁ ln.:'I;:m!'“ -

Any tom ohove eoms b
BOmMOWSE:  BLAGK CMMORD DEVELOFWENT COMPANY, LLC Lender; Pronder Bank
/LT L | e -,
SLACK eamong, WA 3807 . X g es
PrncRpsl Amouns £3,098,261,22 Inftttal Revs: 7.730% Date of Agreemant; PW 25, 2007
BECORPTION OF BXITING BDEMTEDNESE. ON HOVEMEEA 28, 2006, SORNOWER BECAM £ DEATRD TO rRONYIES EAM ON A HOTE N
THE GHIG\rm.o:nmru AMDUNT OF u.,usu 000.00 AND ALSD TD WCLUDE ALL SUBSEQUENT CHANGE IN AMD REMEWALS.

DEBCRINTION OF COLLATERAL. DALIGATION (3 SROURTED &Y, ST NOT LIMITED TV, A DEER OF TRUAT BH PROPERTY LOCATED B
FING COUNTY, STATE OF WASHINGTON.

DESCAFTION OF CHARGE W TEAS. mmamzmmmwmmnmm]nu ARD COHOTIONG
DEMAIN THE GAME. SET BELOW FOR, NOW PAYMENT SCHIDULE.-

MEEE TO PAY. BLACK DIAIAOND DEVELOFMENT COMPANY, MwmuurbmndWI wn;?r
mmauwwdm ﬁMmmnWMMT_cw-w 60
Debiprs (43 088 281.22), QIMWWNwwﬂw wom Eapranibe- 2E, 2007, unth pekd WL
PAYMSIT, mmwmmmmlmmdnquhmm mrﬂaqﬂabhﬁmlmnf
#23,358 53 eeoh and mth-uhﬂ-muwhﬂﬂz&mﬁl Bervowér's Srit prprmse?t Ut deo Ocmber 26, 2007, bad &
bt § U, pEyTRSSTs Tre duo 60 the shme dey of esch MENT after ThaL Borroww'y firnsl payment wil be tve wn Sopmmtet =2, 2010, Ml
mlhmﬂmml-dau-mmmmwtdﬁ Poywients Inciida CAMBM 8RO Imeme. Imiese ofienwies lrnduam&.u,
ppRcatiE BV, paymemts will ho uyplled Arer 1a ey SocTrod weeid irtaruats thad 46 Beinaloal) than s any vaoald eddipsDon come: sng then fo
any late . UMeIRS on O WAN b computed 30 @ S0E/3E5. nls NVietest buats: Ut 15, by epdlvind The ratielnt the ! eyt e

o of Ind 568 during Leep yrom). mudtsbed §v @ seteardion principal baenes, mutioled by tha echa! nurber of
x;!:vlulnﬂlmm o ey . :‘ﬁ-aammnunrnmdw- achlT Armrem above Of 3 meeh sO0l oo o Lyader may
g grts is WrTEnG,

VARABLE wTEN=ST RATE The fmorest rrte on Uvio toen i gvbiest ™ chengs fram dma w0 time 1a£88 6 anen Ialn.nhﬁnnm.w
wuhutthWWMlmHmmmmatﬁmwmmInelwinmwm o index. ik baedton te
wesks BV/Rge M for Orc woak whoao Iiormatien b dade e pn The Tuowdar grior & she 157h of The stonsh M *mdas®l. TRe index i
nat neeascardy ™A lowes Il ohargad Dy Lendz on ke leana, ﬂhmmm.m“ of i -lose, Lander may
SRgNFIC & Pbadwre inmen sflor notitving Bamows. Leowder will Wil Borrovier D suraot lodex om= wgon Bon 3 vean. Th hnes
malp Shongo wili NOt DODUT Mode Chen theh exch (hvd voor. Bomowsr uncsstends that Londer mey meke loans bmao on Other £280¢ &t wl,
The Indax cumontly Is 4 F80% por sewmim. The Wnowrest razs 10 b6 Woked 1 the Wnpwid prinotpsl DABNSE Quing vhis losn Wil be 3t 3 raw of
2,7pruwlndfumru-m'mhlunmmﬂ?m.ﬂm NOTION:  Unsier no oS will the iremrvat
rete onthie loan oe Mevo than the mmmwmmm Wik vy noreases oucur i P | Larsder, ot i ppbion,
Mwnowmdhinﬂnw (A}
date. 19 Dy ™ oot mw‘l.lﬂl hnmwwusmmwwm[m
Bam-rommmnmmmmmmmumm

PAEPAYVELT: oM INTEREST CHAREE. 1o By evene. wvan wpoen Wl mait of this A Bomower | Mhndu
ia eottidd [0 & miishmtm BhVieL chargs of 3580, DMar Than Barrovwet's oigaion {0 pery sy MMAMUM ineren dhavge, Borgwer i
mtmnwnmufwsmmmunun By pryrmeme wil oS, unecs © by Lender In wiming,.rieve
inwe ' moke PSYIMETE WSH T TNt srheduie. Rethtr, sofly piypmenrts will resuee e pHncma
balsnce un..-s wuﬂhhwhmmmm . Borrrers: sl -N01 ™ sond Landw prymeine macked “oald in W',
“wihnatr Moucse’, ar mmisr nnguopa. I Bormower esndy suek 4 prymany Landar M3V accopd | withount Jaging aay of Lendens rights under
This Agreemers an&ﬂmﬁmnﬁmﬂhurmmlmﬂbhmk AR wirtron W U pUEd
amounty, leling amy chaol ef stk pay 1 et MU the poyment conetRUMS peymant o SI* &f e aMaUR owad o
“NBT 1§ Te0Kirnd weith other oondifiens or hmitetions of s3 Wi satlafostion OF 8 UL Bract st bt (led or ARRVERRH & Fromns Gank,
Tagoma Renl Extetz, 1102 Commerca 6., Bul #00 Toeama, W, S§402. :
LATS CHAMIE. Hf & peymont & 10 d2y0 a1 mare law, Bomawds Wil 0o coacghd B.000% ol whe eapilierly acnodind semant o $210.00,
whicharver 1o gramtes.
INTIREST AFTER DEFALLT. U_maamlt.mnhhunwmmhum.wmummthhwﬂﬂh!mbrm
1 6.000 parearnege pomt margin [ Dolautr R Marpin®l, The Botaul: flste Merole ehal sico apoly © murh Susosadig TVnest 1aw change thel
woutd b= spplind had T Degn no defeurt i fxpmend b entered N welth Tl A Neredt wi? contnues © wore BTWl
s <deve of judgmen OF Ihe ATt Jo eneCl &1 the Bme Mdpmor 10 GTREDdh  Heweat, jh o event will The IMBFICL 908 doucemd the makimUm
imereat rote Anfrebios uADE 3ppRcsbic W, i i
DEdAULT. Bach of the following shall A0eaUtum an Evot of Defoml under ke AStapment:
Paymam Detst. Borawer dviv t make ay pEyment whea din under Uia Mdsbtetnacs,

Ovr Deteuhis. Uormnrahuwmphwlhwumwmmmmwumumﬁh&h@mm
mhwelwwwmmhmmmwmwﬂmoﬂmm or pondaaan

wmmunum Mm&hhbmnwlm,mdmmmm ﬂn’mmm.
o any $lhas sgasamBiL In favor of sy athet BreSXON or paraon thel May Motyislly siiert sy afmmmmwlmmri_“u
™ pettorm Bmm-r‘- sbingttons under this Agreemant ar any of T MW Deoumann. 4
Faion eI medo o7 furishind to Lerder ty Botrow? 0 6N BQXDWes's bubelf undar Tin
Apiamant or fne R:Jmn Dmunlnlalnrm n any mewivl respect, ol now or st ™e 1ma ©f fumished or beoemay
oo o mitlesding ol erry lime ThOrOATLST.

Dt o naDbERcy. Thndhmdmnwurbmﬂmdmmwmkmm menww;m

Bemawer, O ony athe: 03 gowng wsitson or e mnwmhﬂ,ﬂmnmnfmm,
d\swpddmm-tuuulmmmfmunnw':nm. wunmuum#ma.mhmﬂcu\mwlm
oribe at of 2y g wrwdert BT BANKrUpTTY Of mwnrqumaumu

Crediter w Forfuitus Progondinge. Do whisier by (MO procesding, aduub.
m::ugmrhvﬂhumﬂhud.brw-—l‘m.i!mwuwmvp. egancy againel rohutrl Berunng #he
Jrdobimdness. This wclodes o of ey ol oeing €spott aocoun, with Lonoer, Howevar, tite Event

mmumlmmum-uwm —Mhhmubmvﬂmuﬁ—nmdwu—nmh iy bamie o
Thé oredD¢ 0i 1orkhurs prowseding bid H Bowower alvee LENGSr wrimen refiac of e ooy o WMl proceeding 30 deposiss with
Lande mbunmwmdhrhmdhwhﬂmn promeding, In 31 amoun determined bY Lander, in i seia tiscrsDon, b betrg
a0 FODQUITD TESETYE OF LOnD 107 T

|
Evertn AHscting Guaamor, wu*ba&awmnmummmnlﬂyﬂmmrmmoﬁﬁhdmam
GuUArMol et w Imiomes WooMETENT, OF Favekes o dlepvist he walldig of, ©f ANy unde, ey
woaeficad by s Noto. inthe svamt of § 00T, LeASE, Bt 1o option. MBY, bt shall not be maured 4, &-wmrsmnh
mmmwnud«;uwmmwwwm:mamm»m ard, B0 mn cwe sy Evant of
nmn»ﬂ:n}n‘; Ammlmmmn 3 Nnencly -Lmrmuﬁrp-mmﬂmur

P

|
Curo Provisions, lllnmmmwthmhm-&WRMWhﬂmm & netce of e
0 POVIGIEN OF Thie AQTRBMENT within the IMAOIENG Twoive {12 MONME, i mey by tursd A BoMaw, .#nm ':“:‘:r:;ﬂ;ﬁfm
Lemder it unorr.m:::n 3%} Mt&lui‘ch:::;\lmnm 10) darvss o0 (2 [f e o reguinesy mare shen fan L1Th tava,
Inmod ety It sy e . —dvis dor dogrmm in Lendet's dmhil'. fliclent o ™ tharai m
mmwplwuwblnndmmwmw hotom -".‘mm-..‘f‘..-';wm"‘ il e

% neure Borrowar'd 1000 Wik may off by foe eniginel tnal mEwmy

FASE B
SHGE dl/b2

...\ APPENDIX G

Page 3 of 7
UB000104

-~




Bg/%7/2667

se ELIEELL DIAMOND SEUARE

@8: 1 8535257 90% .

g !
CHANGE IN FERMS AGHEEMENT | :
(Centinued] i © Pepel

LENusR'S RIGHTE. uannumn.wmw.mmnmmmmd’hmmmml\mwwmm
immadlatany Ui, i Than Bamower will POY WIBT oW " o

‘F Expawess. Loendar hiva ar rmn-_-habh.lpcdhmwmw Imww a1 DYy, Emerower wil
iﬂmﬁm% Thie mmn:.":{np- kp.l:l\f tmite onder sppbddhly e, Landal't ammw: fams snd|Lender's RPN LOETEIE
verethar 0f not Thate U8 B lBwsuin, inohefiny StDmeys’ el BMPONGaS Jor berifuploy prooosdinge firuluding efiefic Y modity or vecats oy
smeso sty of (Munation]. gng Appasls, ﬁmmﬂﬂdbyuMnmln Bmwdlnwlm:wmmmdmnwﬂm
_BUTS ROVIOG( Iy IW. (

OVERNING LAWY, hnuwummuﬂupwndwhmmuﬂhﬂonu-mu-d.henmmmmdnrunmm-
demwwuhmmwmmnnmﬂwﬁhw v T by Lenlor |0 v Dioter of
Washington. I
QHOICE DF VENUL |l thars is o kgl Bormowsr apiids upen Lmdlfunmm nmnwﬂwtmqu courty of Fiarpe County,
Steg of Waghisgron.

DISHORORED TTEM FEE. awnmrmmamnmsmulmwnnnmunm-mmmnb-n s loan Bnd o ahsek or
preahanzad charga wih which Borrbwas pars i loor dishonpmd 1
WOMNT OF BETOR, Tovm -ﬂnpmwmw.wm" tipht ol sadoli In ol Bareower's
cheghing, 38vipe, oF anme THET This Foids jeinTly Wit somoore aios and aft m:-n: wm! mey
onunlntmmn- Mvwr.m:dnnmeﬂhurlmmmﬂlwmmbrwmmmﬁmmef

Borrorwsl INOMRS LIROST, T the exrmat ponvitied Oy S00RosT low, to ohor(® Or PHLOTT BE QUMs Swing -nm Ingevtmonsec speInEt mmy
uﬁnﬂun:m

COLLATERAL. Bomsuer ages i [ by tho mmummummpmhd h\ulmb
mmmsrncodafTrmwlmohhwdmmminm mmm.sumw

conTINUELG VALIDITY, mtuwmmmﬁmmmwwmdhauuioﬂqh m-u-g-u
agMamaents cvidsnasd Of BRCUNNY The pbligovenis], remain WAINEEed 3l bn Il forch and TiecL Cora Lendse fo this Agraomant doss
ot yeshry brer's Agir B svt-w-iu-mdwmmmchm v ibligto Loadar w make any kmm icnantd in 1ame. Notring
n Nk A will gonsthuts & outirfeck the sbligstionls). N & Wi wmention of Laner o rmmin A Hable parties m) madwe ans
qnmmnfmmwnmmjs}.mmummw Jnrw: unisws » party |6 eumessly relassed by Lerdder in wiitma, ANy mtkar or

\ meakacs, Wil NOT B8 aRce viruie of Tva Agreament. ¥ ey petsan Who Mpnad the svginy obigaren
@23 Mot 1N i ARG below, mmm ocknawicdge that ™is Agreoment ls civen conditiaady, DEies an the
TRaMeeerten 0 Landar T the 5 Pty w any ponvisions of Thiy AR ‘mmumlmh:ma
by i TRz weiver efipime not andy lwl«iﬂlmnhn,mm"m-,unmwdtunm‘mu.

SUCOWISDRS AND ASEIGNE. GUDie0! © any liuhlnm Hotud, In 1 Apreomen on nm.ru Bmwﬁ unmq e Apreamam shall bs

binding upon $nd Inur 1o the keasft of the parlas, el sUctesgom and aesignd. tl' " vested i 0 DSrBON
ooner TRET BOfrerrer, Lamdzr, wthout notlor T Sevrower, oy desl wAR wuh h 5 i Ap n ahd 1
Indattedness by Win of f o eEmnFon withow dng B Muwww-{hmu m!buny-m-h
e ' I

“HOTWY UE OF INATCURATE INFORKATION WE RESOST TD CONEIMNER FEPORTING ALRNCTRE. PEaES noTily u if wa Mcort any instourmts
Infcemption ohott Your sccouniel W B Corsunmey reperBing SpERay. Your wrktten ITlee desoribing The ehhema idaccurnoy(iet| shontd e sare
us wttho folowing addrere: Renber Bank F32 SW sveratt Mah Way Everses, WA 06204, i

WIBCRLLANEDUS PROVIGIONS. i uny part of this ASS#Mant cannat ba Uniluwlmdhﬂhlm?fhﬁqm Langer
nwadavnrmpol\fuﬂngmefmnghpurmﬂwmﬂlqﬂmmwm Borrower gnd ary Tever person-who
signd, QUATETESS O enyarmel T Agreemanl, 1o the axtent miowod DY law. www;ﬂmﬁhrummm ot Mehanor.
Upon vy ononoa M tha wrms of thes Aprgsmant. 800 UNEEE 01herwiss axnfedsly Ctaed hmmmmommmmuuﬂm
s makor, SURFITION, conMmadotos maler OF anaorsl, ahall bd relessed from lisbilny. Al svch Fartiom sgrea thet Lapder My enaw or exand
(repegrecny ot 101 gy IRNGTH OF mal 13 168N o maiases &y aarty AF guarancer or collsti/al O RIESK, Tl 10 realae weln o pertect Landes'c
~sacurity UTIDIER! N o poflamaral; BO TRk: any ctvor e6tion dovaed neorssary by Lande! WITMAT TE £oneant 0 OF Fokee W wmtrg. AF Gush
p..m--d-awwluadwm-uﬂrmm-Mdu—nmwormhummmmnumwﬁmu I'bl'vw
& mege. Tho otlipesans urder TS ADraamant er [l mmd seversl,

FRIGA TC N0 Trim AGREEMENT, SOMOWER ARLD AND, LMOSAITDOD ALL THE m Op THS ﬂQ‘R\EE\TEﬂT MWELUDIG THE
VARWABLE MTIAEST RATE PRIOVISIONE, BORRUWER m'lﬂ Tem TRRME OF THE AGWESMINT.

FORRCWER:

BLACK MAMOND pEVELO) COMPANY, LIC
sl

wgir el
DIAMOND m”‘llﬁ COMPANY, LLC

;ﬁaﬁhm T, Py SN i, . 107, 2 _“‘__aa o T T E——y—

..APPEND

XG

Page 4 of 7
UB000105




(._ .NGE IN TERMS AGREEMP_.

erences In the boxes above are for Lender's use and da not limit the applicabifity of this document to any particular loan or em.
e Any itsm above conl.nhkng! has been omitied dus to text length limitations. J

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC Lender: Frontler Bank
30711 3RD AVENUE Tacoma Real Estate
BLACK DIAMOND, WA 88010 1102 Commerca St., Sulte 600
Tacoma, WA 98402
Principal Amount: $3,098,261.22 Initial Rate: 7.730% Date of Agreement: September 25, 2007

DESCRIPTION OF EXISTING INDEBTEDNESS, ON NOVEMBER 28, 2005, BORROWER BECAME INDEBTED TO FRONTIER BANK ON A NOTE IN
THE ORIGINAL PRINCIPAL AMOUNT OF $4,090,000.00 AND ALSO TO INCLUDE ALL SUBSEQUENT CHANGE IN TERMS AND RENEWALS.

DESCRIPTION OF COLLATERAL. OBUIGATION IS SECURED BY, BUT NOT LIMITED TO, A DEED OF TRUST ON REAL PROPERTY LOCATED IN
KING COUNTY, STATE OF WASHINGTON.

DESCRIPTION OF CHANGE IN TERMS. THIS REPRESENTS A CHANGE IN THE MATURITY DATE. ALL OTHER TERMS AND CONDTIONS REMAIN
THE SAME. SEE BELOW FOR NEW PAYMENT SCHEDULE.

PROMISE TO PAY. BLACK DIAMOND DEVELOPMENT COMPANY, LLC ("Borrower*) promises to pay to Frontier Bank (“Lender"), or order, in
lawful money of the United States of America, the principal amount of Three Million Ninety-eight Thousand Two Hundred Sixty-one & 22/100
Dollars ($3,098,261.22), together with Interest on the unpald principal balance from Seplember 25, 2007, untll pakd In full.

PAYMENT. Subject to any payment changes resulling from changes in the Index, Borrower will pay this loan In 35 regular payments of
$23,359,56 each and one irregular last payment estimated at $2,984,225.42. Borrower’s first payment Is due October 25, 2007, and all
subsequent payments are due on the same day of each month after that. Borrower's final payment will be due on September 25, 2010, and will
be for all principal and all accrued interest not yet pald. Payments Include principal and interest. Unless otharwise agreed or required by
applicable law, payments will be applied first to any accrued unpaid interest; then to principal; then o any unpald coliection costs; and then to
any late charges. Interest on this loan is computed on a 365/365 simple Interest basis; that Is, by applying the ratio of the annual interest rale
over the number of days in a year (368 during ieap years), multipiled by the outstanding principal balance, muitiplied by the actual number of
days the principal bal is outstanding. B will pay Lender ai Lender's address shown above or at such other place as Lender may
designate In writing.

VARIABLE INTEREST RATE. The interest rate on this loan Is subjecl to change from time to time based on changes in an indepandent index which is
the Weekly average rate on Federal Home Loan Bank of Seattle fixed rate advance for a threa year term. The index is based on the weeks average
rate for the wesk whose informalion ls made avalable on the Tuesday prior to the 15th of the month (the “Index”). The Index is not necessarily the
lowest rate charged by Lender on its loans. If the Index becomes unavailable during the term of this loan, Lender may designale a substiute index
after notifying Borrower. Lender will telt Borrower the current Index rate upon Borrower’s request. The interest rate change will not occur more often
than each third year. Bofrower understands that Lender may make loans based on other rales as well. The Index currently is 4.980% per annum.
The Interest rate to be applied to the unpaid principal balance during this loan will be at a rate of 2.750 percentage points over the Index, resulting in an
initial rate of 7.730% per annum. NOTICE: Under no clrcumstances will the inlerest rate on this loan be more than the maximum rate allowed by
applicabla law. Whenever increases occur in the inleresi rate, Lender, at its option, may do one or more of the following: (A) Increase Borrower's
payments 1o ensure Borrower's loan will pay ol by iis original final maturity date, (B) increase Borrower's payments to cover accruing interest, (C)
i the number of B r's payments, and (D) continue Borrower's paymants al the same amount and B r's final payment.

PREPAYMENT; MINIMUM INTEREST CHARGE. In any svent, even upon full prepayment of this Agresmant, Borrower understands that Lender |s
entitled to a minimum Iinteres! charge of $5.00. Other than Borrower's obligation to pay any minimum interest charge, Borrower may pay without
penalty all or a portion of the amount owed earlier than It Is due. Eary payments will not, unless agreed 1o by Lander in writing, relieve Bormower of
Borrower's obligation to continue 1o make payments under the payment schedule. Rather, early payments will reduce the principal balance due and
may result in Borrower's making fewer payments. Borrower agrees not to send Lender payments marked “paid In full*, "without recourse”, or similar
language. |If Borrower sends such a payment, Lender may accept it withoul losing any of Lender's rights under this Agreement, and Borrowar will
remain obligated to pay any further amount owed to Lender. Al written communicalions concerning disputed amounts, including any check or other
payment Instrument that indicales that the paymen! constilutes “payment In full® of the amount owed or that Is tendered with other conditions or
limitations or as full satisfaction of a disputed amount must be mailed or dslivered to: Frontier Bank, Tacoma Real Estate, 1102 Commerce St., Suils
600 Tacoma, WA 98402,

LATE CHARGE. If a payment is 10 days or move late, Borrower will be charged 5.000% of the regularly scheduled payment or $10.00, whichever Is
greater.

INTEREST AFTER DEFAULT. Upon default, including failure to pay upon final maturity, the Interest rate on this loan shall ba Increased by adding a
5.000 percentage point margin (“Default Rate Margin®). The Default Rate Margin shail also apply to each succeeding Interest rate change that would
have applied had there been no default. If judgment is entered in connection with this Agreement, Interest will continue to accrue after the date of
judgment at the rate In effect at tha time judgment Is entered. Howaver, in no avent will the inlerest rate exceed the maximum interest rate limitations
undar applicable law.

DEFAULT. Each of tha following shall constilule an Event of Default under this Agreement:
Payment Default. Borrower falis to make any payment when due under the Indebtedness,

Other Defaults. Bofrower fails to comply with or 1o perform any other term, obligation, covenant or condition contained in this Ags torin
any of the Helatngocumenta of to comply with or fo perform any lerm, obligation, covenant or condition comtalned In any other agreement
b 1 Lender B or.

Default in Favor of Third Parties. Bormower defaults under any loan, lon of credit, fty agr il, purchase of sales ag o, of
any other agreement, In favor of any other creditor or person that may materially affect any of Borrower's proparty or Borrower's ability to perform
Borrower's obligations under this Agresment or any of the Related Documents.

False Statements. Any warranty, representation or statement made or furnished to Lender by B or on B ’s behalf under this
Agreement or the Related Documents Is false or mislsading In any material respect, either now or at the lime made or fumnished or becomes false
or misleading at any time theveafter.

Death or Insolvency. The dissolution of Borrower (regardiess of whether election to continue s made), any member withdraws from Borrower, or
any othar termination of Borrower's existence as a going business or the death of any member, the Insolvency of Borrower, the appolatment of a
receiver for any part of Borrower's property, any assignment for the benefit of creditors, any type of creditor workout, or the commencement of any
proceeding under any bankrupicy or insolvency laws by or against Borrower.

Creditor or Forfelture Proceedings. Commencement of foreclosure or forfeliure proceedings, whether by Judiclal procesding, self-heip,

repossession or any other method, by any creditor of Borower or by any governmental agency against any collateral securing the Indebtednass.

This Includes a gamishment of any of Borower's accounts, including deposit accounts, with Lender. However, this Event of Defaull shall not

apply if there is a good falth dispute by Borrower as lo the validity or reasonablensss of the clalm which Is the basis of the creditor or forfeilure

proceeding and If Borrower gives Lendar written notice of the creditor or forfeiture proceeding and deposits with Lender monles or a surety bond

Lur the creditar of forfeiture proceeding, In an amount determined by Lender, in s sols discretion, as being an adequala reserve or bond for the
ispute.

Events Affecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the Indebledness or any Guarantor dies
or becomes incompetent, or revokes or disputes the validity of, or llabRity under, any Guaranty of the Indebtedness evidenced by this Note. In the
event of a death, Lender, at its option, may, but shall not be required to, permit the Guarantor's esiate to assume unconditionally the obligations

arising under the guaranty In a manner salisfaciory to Lender, and, in doing so, cure any Event of Default.

Adverse Change. A material adverse change occurs in Borrower's financlal condllion, or Lender beliaves the ospect of payment
performance of the Indeblednass s impaired. o W o

Cure Provislons. Il any defaull, other than a default in payment Is curable and ¥ Borrower has not been given a notice of a breach of the same
provision of this Agreement within the preceding twelve (12) months, it may be cured Il Bomower, after recalving written notice from Lender
demanding cure of such default: (1) cures the default within ten (10) days; or (2) If the cure requires more B e@ediately
Initiates steps which Lender deems in Lender's sole discretion 1o be sufficient to cure the default and ther lnues
reasonable and necessary steps sulficient lo produce compiliance as soon as reasonably practical, age 2 O
LENDER’S RIGHTS. Upon default, Lender may deciare the entire unpaid principal bal under this A nd ‘m‘ﬁ
immediiately due, and then Borrower will pay that amount. - . Q orest

eles all
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References in the shaded ama are for I._mderg use only do not limit the npg:ll:ahﬂly of thia docm'nnt to any particular loan or item.
Any ltemn above containing ***** has been omitied due Lo text length limitations.
Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC Lender: Frontier Bank
30711 3RD AVENUE Tacoma Real Estate
BLACK DIAMOND, WA 88010 1102 Commarce St., Suite 600
Tacoma, WA 98402
Principal Amount: $4,090,000.00 Initial Rate: 9.250% Date of Agreement: May 28, 2007

DESCRIPTION OF EXISTING INDEBTEDNESS. ON NOVEMBER 28, 2005 CUSTOMER BECAME INDEBTED TO FRONTIER BANK ON A NOTE IN
THE ORIGINAL PRINCIPAL AMOUNT OF $4,080,000.00, AND INCLUDES ALL SUBSEQUENT RENEWALS/CHANGE IN TERMS.

DESCRIPTION OF COLLATERAL OBLIGATION 1S SECURED BY BUT NOT LIMITED TO A DEED OF TRUST DATED NOVEMBER 28, 2005, TO A
TRUSTEE IN FAVOR OF LENDER ON REAL PROPERTY LOCATED IN KING COUNTY, STATE OF WASHINGTON.

DESCRIPTION OF CHANGE IN TERMS. THIS REPRESENTS AN EXTENSION OF THE MATURITY DATE FROM MAY 28, 2007 TO JULY 28, 2007,
ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME. SEE PAYMENT SCHEDULE BELOW.

PROMISE TO PAY. BLACK DIAMOND DEVELOPMENT COMPANY, LLC ("Borrower”) promises to pay to Frontier Bank (*Lender), or order, in
lawful money of the United States of America, the principal amount of Four Million Ninety Thousand & 00100 Dollars ($4,090,000.00) or so
much as may be outstanding, logether with interest on the unpaid oulstanding principal balance of each advance. Interest shall be calcutated
from the date of each advance until repayment of each advance,

PAYMENT. Borrower will pay this loan in one payment of all outstanding principal plus all accrued unpakd Interest on July 28, 2007. In
addition, Borrower will pay regular monthly payments of all accrusd unpaid Interest due ss of each payment date, beginning June 28, 2007,
with all subsequent Interest payments to be due on the same day of each month after that. Unless otherwise agreed or required by applicable
law, pay ts will be applied first 1o any accrued unpaid Interest; then to principal; then to any unpaid collection costs; and then to any late
charges. Interest on this loan s computed on a 365/355 simple inlerest basis; that is, by applying the ratio of the annual Interest rate over the
number of days In a year (366 during leap years), mulliplied by the outstanding principal balance, multiplied by the actual number of days tha
principal balance Is outstanding. Borrower will pay Lender at Lender’s address shown above or at such other place as Lender may designate
in writing,

VARIABLE INTEREST RATE. The interest rate on this loan is subject to change from time Lo time based on changes In an index which is the Frontier
Bank Basa Rate (the "Index”). The Index Is not necessarlly the lowest rate charged by Lendsr on its loans and Is set by Lender in ils sole discretion. If
the Index becomes unavailable during the term of this oan, Lender may designate a substitute Index after notilfying Borrower. Lender will 1ell Borrower
the current Index rate upon Borrower's req The | rate change will not occur more ofien than each day as base rate changes. Borrower
understands thal Lender may make loans based on other rates as well. The Index currently is 8.250% per annum. The interest rate 10 be applied to
the unpaid principal balance during Ihis loan will be at a rale of 1.000 percentage point over the Index, adjusted Il necessary for any minimum and
maximum rate limitations described below, resulting in an Inliial rate of 8.260% per annum. NOTICE: Under no circumstances will the interest rate on
this loan be less than 8,000% per annum of more than the maxinum rate allowed by applicable law.

PREPAYMENT; MINIMUM INTEREST CHARGE. Bomower agrees that all koan fees and other prepald finance ch ges are d fully as of the date
of the loan and wil not be subject to refund upon early payment (whether voluntary or as & result of default), except as otherwise required by law. In
any avent, even upon full prepayment of this Agreement, Borrower understands that Lender Is entitied to a minimum interest charge of $5.00. Other
than Borrower's obligation to pay any minimum interest charge, Borrower may pay without penalty all or @ portion of the amount owed sarfier than It Is
due. Early payments will not, unless agreed 1o by Lender in writing, relleve Bomrower of Borrower's obligation 10 continue to make payments of accrued
unpald Iinterest. Rather, early paymenis will reduca the principal bal due. B agrees not to send Lender payments marked "pald in full®,
*without recourse”, or similar language. If Borrower sends such a payment, Lender may accaept it without losing any of Lender's rights under this
Agresment, and Borrower will remain obligated to pay any further amount owed fo Lender. All written communications conceming disputed amounts,
including any check or other payment Instrument that indicates that the pay constitutes | t in full” of the amount owed or that is tendered
with other conditions or limitations or as full salisiaction of a disputed amount must be mailed or delivered to: Frontier Bank, Tacoma Real Estate, 1102
Commerce St,, Suite 600 Tacoma, WA 98402

LATE CHARGE. If a payment Is 10 days or more late, Borrower will be charged 5.000% of the regularly scheduled payment or $10.00, whichever Is
greater.

INTEREST AFTER DEFAULT. Upon default, including fallure to pay upon final maturity, the Interest rate on this loan shall be increased by adding a
5.000 percentage polnt margin ("Default Rate Margin®). The Defaull Rale Margin shail also apply lo each succeeding interest rate change that would
have applied had there besn no defaull. If judgment is entered in connection with this Agreement, Interest will continue to accrue after the date of
|udgment at ui:? rinte In effect at the time judgment Is entered. Howsver, n no event will the interest rate exceed the maximum interest rate limitations
under applicable law.

DEFAULT. Each of tha lollowing shall constiiute an Event of Default under this Agreement:
Payment Delault. Borrower fails to make any payment when due under the indebledness.

Other Defaults. Borrower falls to comply with or to perorm any other term, obligation, covenant or condition contained in this Agreement of in
any of the Rslated D s or o ly with or to perf any term, obligation, covenant or condilion contai i other agreemen
between Lender and Borrower. " W o o ton ed in any - :

Default In Favor of Third Parties, Borrower defaulls under any loan, extension of credit, security agreement, purchase or sales a

| 8 greement, or
any other agraement, in favor of any other creditor or person that may materlally affect any of Borrower's property or Borrower's abili
Bormrower's obligations under this Agresmant or any of the Relaled Documants., = " AR e

False ts. Any Y, rep talion or statement made or fumished 1o Lendar by Borrower or on Borrower's behall under this
Agreement or tha Relaled Documents is false or misleading in any rial respect, sither now or at the time made or lu becomes
or misleading at any time thereafier, I o

Death of insolvency. The dissalution of Borrower (regardiess of whether election to continue is made), any member withdraws from Borrowel
any other termination of Borrower's existence &s a going business or the death of any member, the inscivency of Borrower, the appointment :;'oar
receiver for any part of Borrower's property, any assignment for the benefit of creditors, any type of credilor workout, or the commencement of any
proceeding under any bankruptcy of insoivency laws by or against Bormower.

Creditor or Forfeiture Proceedings, Commencement of foreclosure or forfeiture proceedings, whether udicial proceeding, self-hel|
repossession or any other method, by any creditor of Borrower or by any governmental agency against any u?:uim smgig tha m:tadnas%.
This includes a gamishment of any of Borrower's accounts, Including deposk accounts, with Lender. However, this Event of Default shall not
apply If there is a good faith dispute by Borrower as to the validity or reasonableness of the claim which Is the basis of the creditor or forfeltura
proceading and if Borrower gives Lender written notice of the creditor or forfeiture procesding and deposils with Lender monies or a surety bond
tordis Mewcradﬂm or forfeiture proceeding, in an amount delermined by Lender, in ils sole discretion, as being an adequate reserve or bond lor the
pute.
Events Affecting Guarantor. Any of the preceding events occurs wilh respect to any Guaranior of any of the Indebted: or any G tor dies
or becomes incompetent, or revokes or dispules the validity of, or liabillty under, any Guaranty of the Indsbiadness evidence 4
event of a death, Lender, at iis option, may, but shall not b required to, permit the Gunrarrltgr's eslate 1o assume mr&?gnbzﬁr ?nmm
arising under the guaranty in a manner satisfactory to Lender, and, In dolng so, cure any Event of Default.

Adverse Change. A material adverse change occurs In Borrowers financial ¥ i
e R i condition, or Lender believes the prospect of payment or

Cure Provisions. If any default, other than a default In payment is curable and it Borrower has not been i same
gu:o.r:[asbr_l cfc:ur: :‘g;m av::::ﬁ'rﬂul're preooﬂngdeh;m:r wt‘;i) months, it may be cured If Borrower, smum:?cm miﬁ?.Mr
manding cures the defa n ten (10) days; or (2) if tha cure requires maore than ten (10) days, immeds
Initiates steps which Lender deems in Lender's sole discretion to be sufficisnt lo yswa, e
reesonable and necessary staps sufficient 1o produce compliance as soon as mnmc:}ryepr‘:cb?;lh Sl muxrpu;néﬁﬁus( G tos ol

. LENDER'S RIGHTS, Upon default, Lender may declare th balanc
) y declare the entire ald Agreemen i
immediately dus, and then Bomower will pay that amount. npa pdbal © under this ! ﬁal '"ﬁ’ EII , e
ATTORNEYS' FEES; EXPENSES, Lender may hire or pay someone eise to help collect this Agreement If Borrower pmmr will pay
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Lender that amount. This includes, subject to any fimits under applicable law, Lender's allomeys' fees and Lender's legal expensas, whether or not
there Is & lawsult, Including attorneys’ fees, expenses lor bankruplcy proceedings (Including efiorts o modify or vacale any automalic stay or
injunction), and appeals. If not prohibited by applicable law, Borrower also will pay any court costs, in addition to all other sums provided by law.
GOVERNING LAW. This Agreement will be governed by federal iaw appilcable o Lender and, to the extent not preempted by federal law, the
|aws of the State of Washington without regard to its conflicts of law provisions, This Agreement has been accepled by Lender In the Stale of
Washington.

CHOICE OF VENUE. If there Is a lawsuit, Borrower agrees upon Lender's request to submit 1o the jurisdiction of the counts of Pierce County, State of
Washington,

DISHONORED ITEM FEE. Bomower will pay a lee to Lender of $20.00 if Borrower makes a payment on Bofrower's loan and the check or
preauthorized charge with which Borrower pays Is later dishonored.

RIGHT OF SETOFF. To the extsnt permitted by applicable law, Lender reserves a right of setoff in all Borrower’s accounts with Lender (whether
checking, savings, or some other account). This includes all accounts Borrower holds jointly with someone else and all accounts Borrower may open In
the future. However, this does not include any IRA or Keogh accounts, or any trusl accounts for which setoff would be prohibited by law. Bomower
authorizes Lender, to tha extent parmitted by applicable law, to charge or seloff all sums owing on the indebtedness against any and all such accounts.

COLLATERAL. Borrower acknowledges this Agreement Is secured by the following collateral described In the security instrument listed herain; a Deed
of Trust to a trustee in favor of Lender on real property located in KING County, State of Washington.

LINE OF CREDIT. This Agreement evidences a stralght line ol credit. Once the total amount of principal has been advanced, Borrower is not entitied
to further loan advances. The following persons currently are authorized, except as provided in this paragraph, 1o request advances and authorize
payments under the line of credit until Lender recelves from Borrower, al Lender's address shown above, written notice of revocation of thelr authority:
LEE WITTENBERG, Member/Manager of BLACK DIAMOND DEVELOPMENT COMPANY, LLC; and WAYNE A COURTNEY, Member/Manager of
BLACK DIAMOND DEVELOPMENT COMPANY, LLC. FOR CONSTRUCTION PURPOSES ONLY. Borrower agrees to be liable for all sums efther: (A)
advanced in accordance with the instructions of an authorized person or (B) jited to any of B 's accounts with Lender. The unpaid principal
balance owing on this Agreement at any time may be svidenced by endorsements on this Agresment or by Lender's inlemal records, Including dally
computar print-outs,

CONTINUING VALIDITY. Except as expressly changed by this Agreement, the terms of the originel obligation or obilgations, including all agreements
svidenced or securing the obligation(s), remaln unchanged and In full lorce and effect. Consent by Lendar to this Agreement does not walve Lender's
right to sirict performance of the obligation(s) as changed, nor obligate Lender to make any future change In terms. Nothing in this Agreement wil
constilute a satisfaction of the cbligation(s). It is the intention of Lender lo relain as liable parties al makers and endorsers of the original obligation(s),
including accommeodation parties, unless a party Is expressly released by Lender in writing. Any maker or endorser, including accommodation makers,
will not be released by virtue of this Agreement. If any person who signed the original obligation does not sign this Agresment below, thonalparaom
slgning below acknowledge that this A nlsglvenomdtionaily. based on the represantation lo Lender that the non-signing party consenls lo the
changes and provisions of this Agreement or o ise will not be released by it. This walver applies not only to any initial extension, modification or
release, but also to all such subsequent actions,

SUGCESSORS AND ASSIGNS. Subject fo any limitallons stated in this Ag on transfer of B rs , this A t shall be binding
upon and memmebwalhofuupanms.lfﬂaummmdmlms Ifmmshlpollhacmmembacmmtadmupemmmmrm
Borrower, Lender, without notice 1o Borrower, may deal with Borrower's successors with reference o this Agreement and the Indebtedness by way of
forbearance or extension without releasing Borrower from the obligations of this Agreemant or liability under the Indeblednaess.

NOTIFY US OF INACCURATE INFORMATION WE HEPDHT TO CONSUMER REPORTING AGENCIES. Please notify us if we report any lnaccurate

information about your account(s) to a col Your written notice describing the spacific inaccuracy(les) should be sent to us at
the following address: FWM%ESWEWMEHWHEUMWAQW
MISCELLANEOUS PROVISIONS. If any part of this Ap t cannot be enfr d, this fact will not affect the rest of the Agreement. Lender may

delay or forgo enforcing any of s rights or remedies under wwmmm Borrower and any other parson who signs, guarantees
or endorses Lhis Agreement, 1o the extent allowed by law, walve presentment, demand for payment, and notice of dishonor. Upon any change in the
terms of this Agreement, and unless olherwise expressly slaled in writing, no party who signs this Agreement, whether as maker, guarantor,
accommodation maker or endorser, shall be released from liablity. All euch parties agree that Lender may renew or extend (repeatedly and for any
length of time) this loan or release any party or guarantor or collateral; or impalr, fail to realize upon or perfect Lender's security interest in the collalerl;
and take any other action deemed necessary by Lender without the consent of or notice to anyone. All such parties also agres that Lender may modify
this loan without the consent of or natice to anyone other than the party with whom the maodification is made. The obligations under this Agreement are
joint and several.

PRIOR TO SIGNING THIS AGREEMENT, BORROWER READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS AGREEMENT, INCLUDING
THE VARIABLE INTEREST RATE PROVISIONS. BORROWER AGREES TO THE TERMS OF THE AGREEMENT.

BORROWER:

BLACK DIAMOND DEVELOPMENT COMPANY, LLC
By: JA

' eri ger o
DIAMOND DEVELOPMENT COMPANY, LLC
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No. 71114-8-1
COURT OF APPEALS, DIVISION I
OF THE STATE OF WASHINGTON

BLACK DIAMOND DEVELOPMENT COMPANY, LLC, a

Washington Limited Liability Corporation; LEE WITTENBERG,
individually and on behalf of his marital community; WAYNE
COURTNEY, individually and on behalf of his martial community,

Appellants,
V.
UNION BANK, N.A.,
Respondent.

APPEAL FROM THE SUPERIOR COURT FOR KING COUNTY
THE HONORABLE LORI SMITH

DECLARATION OF SERVICE OF BRIEF OF APPELLANTS BLACK
DIAMOND DEVELOPMENT COMPANY, LLC; LEE
WITTENBERG, individually and on behalf of his marital
community; AND WAYNE COURTNEY, individually and on behalf
of his marital community

OLES MORRISON RINKER & BAKER, LLP
J. Craig Rusk
WSBA No. 15872
Brandon D. Young
WSBA No. 44222
701 Pike Street, Suite 1700
Seattle, WA 98101
(206) 623-3427
Attorneys for BLACK DIAMOND DEVELOPMENT COMPANY,
LLC; LEE WITTENBERG, individually and on behalf of his marital
community; AND WAYNE COURTNEY, individually and on behalf
of his marital community
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|, Judith A. Morland, declare as follows:

1. | am a citizen of the United States and over the age of
18 years and am not a party to the within cause.

2. | am employed by the law firm of Oles Morrison
Rinker & Baker LLP. My business and mailing address is 701 Pike
Street, Suite 1700, Seattle, Washington 98101-3930.

3. On March 20, 2014 | caused to be served true and
correct copies of the following documents by ABC Legal
Messengers on the following parties:

Stellman Keehnel
Katherine Heaton
DLA Piper LLP (US)

701 Fifth Avenue, Suite 7000
Seattle, WA 98104

Entitled:

1. Brief of Appellants Black Diamond Development
Company, LLC, Lee Wittenberg, individually and on
behalf of his marital community; and Wayne
Courtney, individually and on behalf of his marital
community; and

2. this Declaration of Service.

DATED this 20" day of March, 2014, in Seattle, Washington.

.

{ /1
Judith A. Morland




