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I. INTRODUCfION 

Black Diamond Development LLC, Lee Wittenberg, and 

Wayne Courtney (Appellants) appeal the dismissal of their claim 

against Union Bank, N.A. (Union Bank) for breach of a construction 

financing agreement and subsequent award of attorney fees and 

costs. The trial court's erroneous legal rulings - preventing discovery 

into relevant issues, failing to provide clarity as to the scope of its 

orders, and completely foreclosing Appellants' opportunity to pursue 

their claims - hamstrung Appellants' ability to prosecute their case. 

In 2005, the predecessor to Union Bank, Frontier Bank 

agreed to a comprehensive $4,000,000 construction financing 

agreement with Appellants to fund the development of commercial 

property in Black Diamond, Washington. As with most real estate 

development projects, the financing was to take place in two stages: 

a short-term construction loan and a long-term permanent loan 

(permanent financing). The short-term loan was to finance the 

actual construction of the project, and the permanent loan was 

designed to replace or "take out" the short-term borrowing. 

Appellants paid a "commitment" fee to secure a permanent 

loan. Securing a commitment for permanent financing is critical in 

construction financing for small businesses like Black Diamond 
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Development because with limited capital, these companies rely on 

permanent financing to repay funds drawn during construction. 

The construction financing agreement was contained III 

multiple written documents drafted by Frontier Bank. The loan 

documentation included, among other things, (1) a "commitment 

letter" explaining when Appellants would receive financing and on 

what terms, (2) a Construction Loan Agreement governing short-term 

funding for the proposed development, (3) a promissory note setting 

forth the terms of payment and default, and (4) a Deed of Trust 

securing property in favor of Frontier Bank in the event of non­

payment. Each document was contemporaneously executed, 

approved by Frontier Bank, and maintained in bank records. 

As it turned out, the loan documents contained errors and the 

agreement was not administered in good faith (several Frontier Bank 

executives, including some involved in this case, were eventually sued 

by the FDIC). Appellants' agreement was no exception. The 

permanent loan was triggered by Appellants' ability to meet a certain 

"aggregate collected rent" threshold. Once Appellants met this 

threshold, they requested a "conversion" to permanent financing. 

Despite Frontier Bank's written promises that it would "stand by" its 

original commitment, the "conversion" never came. 
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By 2010, Union Bank acquired Frontier Bank, and agreed in 

its deal with the FDIC to "expressly assume" all commitments and 

unfunded loan obligations. Appellants again requested that their 

construction financing agreement be converted to a permanent 

loan. Union Bank did not deny an obligation to do so, nor did they 

claim Appellants were somehow ineligible for a permanent loan. 

For roughly the next two years, Appellants made, and Union Bank 

accepted, interest and principal payments along the previously 

agreed-to permanent loan terms. 

Then, in 2012, Union Bank began contending that Appellants 

were in default, threatened to foreclose their property, and began 

charging default interest. Union Bank still continued to accept 

payments from Appellants based upon the existing agreement. 

Appellants responded there was no default because they were 

entitled to a permanent loan conversion. Union Bank belatedly 

denied such an obligation on the basis that the "threshold" condition 

for permanent financing had not been met. Union Bank did not 

claim there was no agreement, rather they changed course and 

claimed Appellants did not qualify for a permanent loan. 

Union Bank moved forward with its default. In the process, 

Union Bank failed to credit Appellants for payments at least twice 
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and charged default interest on incorrect principal amounts. Faced 

with the threat of property foreclosure, Appellants filed a lawsuit in 

August 2012. Appellants then secured replacement financing for a 

permanent loan from another lender at greater rates than those 

promised in writing by Frontier Bank. Appellants paid off Union 

Bank, reserving the right to challenge the incorrect amounts charged 

on default and the permanent loan issue. 

The trial court granted Union Bank summary judgment and 

an award of attorney fees and costs. The award was tainted by an 

erroneous ruling that Union Bank had no obligation to provide 

permanent financing. The Court went on to implicitly deny a 

motion to stay pending discovery even though weeks earlier, it 

ordered Union Bank to produce relevant documents. The Court 

compounded its errors by inexplicably dismissing Appellants' 

separate claim to recover incorrect amounts charged on default. 

On the issue of incorrect amounts charged on default, Union 

Bank never moved for summary judgment on this claim, and failed 

to refute evidence that Appellants were overcharged. Appellants' 

claim was raised in their Complaint, explained in correspondence 

between counsel, and even investigated by Union Bank in discovery. 

Since there was no direct motion for summary judgment or oral 
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argument, why this claim was dismissed is unclear. Appellants filed 

a motion for clarification, but it was denied. The undisputed 

evidence raised a triable issue of fact as to whether the amounts 

charged on default were incorrect regardless of permanent financing. 

As to the claim for permanent financing, despite extensive 

loan documentation, the trial court somehow found there was no 

"meeting of the minds" without explaining what terms were missing 

or how they were necessary to the case. The existence of a "meeting 

of minds" is normally an issue of fact. In Washington, not every term 

in an agreement must be defined so long as reasonably certain to 

determine breach and the appropriate remedy. Courts routinely find 

that the interest rate, amortization, collateral, duration, and 

amount are sufficiently "material" to meet this standard. 

Appellants presented evidence that these terms (and others) were 

part of the parties' overall financing agreement. 

The trial court also rejected Appellants' motion to stay pending 

discovery. Just weeks before granting summary judgment, the court 

ordered Union Bank to produce relevant documents. These 

documents were never produced. The only evidence offered by Union 

Bank supporting the argument that the parties omitted "material 

terms" was a declaration from a bank representative not involved at 
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contract formation. Despite requests, Appellants were not granted 

time to depose this person. Discovery could have provided evidence 

of a "meeting of the minds." When summary judgment was granted, 

discovery cut-off was more than two months away. 

The trial court ended this case too early and incorrectly denied 

Appellants' permanent financing claim. Reversal is appropriate. 

II. ASSIGNMENTS OF ERROR 

1. . The trial court erred by entering its August 30, 2013 

order granting Union Bank's motion for summary judgment on the 

issue of permanent financing, which provided at CP 802: 

Union Bank, N.A. had no obligation to extend 
permanent financing to Black Diamond Development 
Company, LLC. 

2. The trial court erred by entering its August 30, 2013 

order granting Union Bank's motion for summary judgment 

dismissing all claims arising from the alleged breach of contract by 

Union Bank. (CP 801-02.) Because of this error, the Court also 

erred in its October 1, 2013 order denying Appellants' motion for 

clarification as it related to the claim of incorrect and excessive 

amounts charged on default. (CP 805-818; CP 1214-17.) 

3. The trial court erred by entering its August 30, 2013 

order granting Union Bank's motion for summary judgment and 
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rejecting Appellants' estoppel claim raised to defend against Union 

Bank's exercise of contract default provisions. (CP 801-02.) 

4. The trial court abused its discretion by entering its 

August 30,2013 order granting Union Bank's motion for summary 

judgment by implicitly denying Appellants' motion for stay pending 

discovery. (CP 700-01, CP 801-02.) The Court also erred in its 

October 1, 2013 order denying Appellants' motion for clarification 

as it related to Appellants' motion to stay. (CP 817, CP 1214-17.) 

5. The trial court erred by awarding $93,154.54 In 

attorney fees and costs to Union Bank on October 14, 2013 and 

entering a Judgment against Black Diamond Development, LLC, 

Lee Wittenberg, and Wayne Courtney. (CP 1223-1225, 1247-1250.) 

6. The trial court erred in entering "Findings of Fact and 

Conclusions of Law" NO.1: 

Union Bank is entitled to reasonable attorneys' fees 
and costs under the attorney fees clause of the 2005 
Construction Loan Agreement. 

(CP 1224.) (No legal authority cited.) 

7. The trial court erred in entering "Findings of Fact and 

Conclusions of Law" NO.2: 

Plaintiffs Lee Wittenberg and Wayne Courtney are 
individually liable for Union Bank's attorneys' fees 
under the terms of the Commercial Guaranties. 

(CP 1224.) (No legal authority cited.) 
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8. The trial court erred in entering "Findings of Fact and 

Conclusions of Law" NO.3: 

Because the Court dismissed all of plaintiffs' claims on 
summary judgment and because all of plaintiffs' 
claims arose out of plaintiffs' mistaken belief that the 
Construction Loan Agreement obligated Union Bank 
to extend permanent financing, Union Bank is 
entitled to an award of all of the reasonable fees and 
costs incurred in defending this litigation. 

(CP 1224.) (No legal authority cited.) 

III. ISSUES RELATED TO ASSIGNMENTS OF ERROR 

A. Whether the trial court erred by implicitly ruling that 

there was no triable issue of fact whether Union Bank charged 

incorrect and excessive amounts on default and/or failing to provide 

any clarification of its ruling. 

B. Whether the trial court erred by ruling there was no 

triable issue of fact with Appellants' estoppel claim seeking to 

prevent Union Bank from charging default penalties. 

C. Whether the trial court erred by ruling there was no 

triable issue of fact whether the parties' agreement did not include an 

enforceable obligation to provide permanent financing because there 

was no "meeting of the minds" as to the "material terms," and 

Appellants were under the "mistaken belief' there was an agreement. 

E. Whether the trial court erred in implicitly denying 

Appellants' CR S6(f) motion to stay despite a pending order to 
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produce documents relevant to the parties' dispute and a request to 

depose the bank representative relied on by Union Bank. 

F. Whether Union Bank may recover attorney fees from 

Black Diamond Development, Lee Wittenberg, and Wayne Courtney 

individually under the terms of the 2005 Construction Loan and/or 

Commercial Guaranties signed by Messrs. Wittenberg and Courtney. 

IV. STATEMENT OF THE CASE 

A. STATEMENT OF FACTS.1 

1. Frontier Bank offers a short-term and 
permanent loan to Appellants. 

In fall 2005, after negotiations and offers from several banks, 

Black Diamond Development LLC (Black Diamond) arranged 

financing with Frontier Bank for the development of commercial 

property in Black Diamond, WA. (CP 733 at ~ 3.) Frontier Bank did 

not offer the most competitive rate, or the lowest loan fee, but it 

presented a loan structure that best fit Black Diamond's needs. (Id.) 

Frontier Bank reviewed the financing arrangement in a "Loan 

Memorandum" dated November 5, 2005. (See CP 768-775.) The 

Loan Memorandum explained "[t]he primary source of repayment 

1 Argument Section A challenges the trial court's ruling on Appellants' motion for 
clarification and relies on evidence from that motion. Argument Sections Band C 
challenge rulings on summary judgment and rely on evidence in connection with 
that briefing. Argument Sections C and D challenge the courts' rulings on 
Appellants' CR S6(f) motion to stay and Union Bank's motion for attorney fees 
and rely on the evidence and briefing associated with those issues. 
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will either be the Frontier Bank permanent loan or a refinance loan 

with another lender," (CP 768), and identified: 

Construction Loan Terms 
Loan Amount: 4,090,000 
Loan Fee: 1.25% 
Construction Index: Bank Rate 
Construction Margin 1.00% 
Max LTV: 75% 
Min DCR 1.20 

Permanent Loan Terms 
Loan Amount: 4,090,000 
Loan Fee: .50% 
Construction Index: FHLB Seattle 
Permanent Margin 2.75% 
Max LTV: 75% 
Min DCR 1.20 

Floor: NjA 
Ceiling: N / A 
Construction Term: 18 months 
Extension(s): One-6 month 
Extension fee(s): 0.50% 

Floor: NjA 
Ceiling: N j A 
Loan Term: 10 years 
Max fixed period: Five years 
Amortization: 25 years 

(CP 770.) The bank approved these terms two weeks later. (CP 777.) 

2. The parties sign a construction financing 
agreement containing numerous subparts. 

On November 28, 2005, Black Diamond and Frontier 

executed a "Notice of Final Agreement" (2005 Notice). (CP 751.) 

The 2005 Notice defined the parties' "Loan Agreement" as: 

[O]ne or more promises, promissory notes, agreements, 
undertakings, security agreements, deeds of trust, or 
other documents, or commitments, or any combination 
of those actions or documents relating to the Loan .... 

(Id.) (emphasis added.) Along with the Notice, the parties executed 

several documents "relating to the Loan." (CP 733-34.) Relevant 

loan documents are attached hereto. (See Appendices A-G.) 
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a. Frontier Bank's "Commitment Letter" 

First, Black Diamond executed a "Commitment Letter." (CP 

747-49.) The first sentence of the letter described "a First Deed of 

Trust Construction and Forward/Permanent loan under the following 

contingencies .... " (CP 747.) The "contingencies" included (1) 

borrowers, (2) guarantors, (3) security/collateral, (4) loan amount, 

(5) loan fee, (6) "CONSTRUCTION LOAN RATE," (7) "PERMANENT 

LOAN RATE OF INTEREST," (8) "CONSTRUCTION LOAN TERM," 

(9) "PERMANENT LOAN TERM," and (10) amortization schedule for 

a permanent loan. (See CP 747-48.) 

The permanent loan terms In the Commitment Letter 

mirrored those found in the bank-approved November 5, 2010 Loan 

Memorandum. (Compare CP 770, CP 747-48, CP 710.) For 

example, the Commitment Letter contained a clause setting forth the 

terms for the "PERMANENT LOAN RATE OF INTEREST": 

The rate of interest will be calculated using a 2.75% 
margin added to the corresponding Federal Home 
Loan Bank index rounded to the nearest .125%. 
Frontier Bank will calculate the actual rate at the time 
of roll over. Permanent loan repayment will be 
principal and interest due and payable on a monthly 
basis, computed on a 25-year amortization, plus the 
Lender's reserves for taxes and insurance. This 
payment will be automatically withdrawn from a 
Frontier Bank checking account. When all conditions 
governing a roll over loan have been met, Frontier 
Bank shall have the exclusive right to place the 
permanent financing of the subject property for a 

11 



maximum period of three months at terms and 
conditions that are acceptable to Borrower and Lender. 

(CP 747 at ~ 6; see also CP 711.) 

The Commitment Letter also delineated when Appellants 

were entitled to a "conversion" to permanent financing: 

The Permanent financing terms provided above will 
not be available until the aggregate collected rents of 
both buildings, "B" and "c" are equal to or greater 
than $381,000. This figure will be calculated using 
fully executed leases on an annualized basis. 

(CP 748 at ~ 10.2) 

The Commitment Letter explains it "shall serve as an 

outline of requirements and terms upon which the loan was 

approved and around which the final terms, conditions, and 

documentation will be structured." Appellants were required to 

execute the letter if the terms and conditions were "acceptable." 

(CP 749.) These terms were then secured by a $61,350 

"commitment fee" (1.5% of the loan amount) (Id.) This was an 

"above-market fee," but the increased cost was acceptable because 

Appellants believed the parties' agreement secured favorable 

construction loan and permanent loan terms. (CP 733 at ~ 5.) 

h. "Construction Loan Agreement" 

Second, Black Diamond was asked to sign a "Construction 

Loan Agreement" (Construction Loan) drafted by Frontier Bank. (CP 
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738-745.) The Construction Loan was for 18 months and provided 

short-term financing for the actual construction of the proposed 

Black Diamond project. (CP 738.) The Loan also identified 

"conditions precedent to each [payment] advance" and provisions 

defining events of default and the right to cure. (CP 739,742.) 

With respect to permanent financing, the Construction Loan 

contained a section of "AFFIRMATIVE COVENANTS" noting that 

the "[b]orrower covenants and agrees with Lender" that: 

2.) THE PERMANENT FINANCING TERMS 
PROVIDED ABOVE WILL NOT BE AVAILABLE 
UNTIL THE AGGREGATE COLLECTED RENTS OF 
BOTH BUILDINGS, "B" AND "C" ARE EQUAL TO OR 
GREATER THAN $381,000. THIS FIGURE WILL BE 
CALCULATED USING FULLY EXECUTED LEASES 
ON AN ANNUALIZED BASIS. 

(See CP 740-41.) While a building "C" is referenced, originally, Black 

Diamond only asked Frontier Bank to finance building "B." (CP 733 

at ~ 4.) Frontier Bank never advanced funds to allow for the 

construction of building "C," but Black Diamond met the "aggregate 

collected rent" threshold of $381,000 on building "B" alone. (Jd.) 

The permanent financing provision appears to be a "copy and 

paste" from the Commitment Letter where the "permanent financing 

terms provided above" can he found (Compare CP 748 at ~ 10.2, CP 

741, CP 709.) Accordingly, the Construction Loan does not contain 
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an "integration" or "merger" clause indicating that the Loan is the 

complete agreement between the parties, and instead provides: 

Lender is willing to lend the loan amount to Borrower 
solely under the terms and conditions specified in this 
Agreement and in the Related Documents, to each of 
which Borrower agrees. 

(CP 738.) (emphasis added.) The Loan defines "Related 

Documents" as all promissory notes, credit agreements (further 

defined as a "commitment to lend money"2), loan agreements, 

guaranties, deeds of trust, and "all other Instruments, agreements 

and documents, whether now or hereafter existing, executed in 

connection with the Loan." (CP 744.) The definition of "Related 

Documents" is consistent with the meaning of "Loan Agreement" in 

the Notice of Final Agreement. (See CP 751.) 

c. Promissory Note 

Third, Black Diamond executed a Promissory Note requiring 

Black Diamond to pay "so much as may be outstanding, together 

with interest on the unpaid principal balance of each advance." (CP 

2 The loan documents do not define credit agreement." In Washington, under 
RCW 19.36.100, "credit agreement" is defined as: 

[A]n agreement, promise, or commitment to lend money, to otherwise 
extend credit, to forbear with respect to the repayment of any debt or 
the exercise of any remedy, to modify or amend the terms under which 
the creditor has lent money or otherwise extended credit, to release 
any guarantor or cosigner, or to make any other financial 
accommodation pertaining to a debt or other extension of credit. 

Id. (emphasis added). 
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715: 19-24: 726:8-16) (See also CP 1195) (citing CP 50.) The 

Promissory Note also provided terms governing payment (see 

"PAYMENT" clause), prepayment for "all loan fees" (see 

"PREPAYMENT; MINIMUM INTEREST CHARGE" clause), default 

(see "DEFAULT" clause), and cure rights (see "CURE PROVISIONS" 

clause). (CP 715: 19-24:, 726:8-16.) (See also CP 1195-96) (citing CP 

50-51.) In six years of performance, Black Diamond never missed a 

monthly payment on its loan. (CP 736 at ~14.) 

d. Deed of Trust 

Fourth, Black Diamond executed a Deed of Trust. (CP 

715:19-24, 726:8-26; CP 1195-96.) The Deed explained that it was: 

[G]IVEN TO SECURE (A) PAYMENT OF THE 
INDEBTEDNESS AND (B) PERFORMANCE OF ANY 
AND ALL OBLIGATIONS UNDER THE 
[PROMISSORY] NOTE, THE RELATED 
DOCUMENTS, AND THIS DEED OF TRUST. 

(CP 54.) "Indebtedness" was defined as "all principal, interest, and 

other amounts, costs and expenses payable under the Note or 

Related Documents .... " (CP 59.) Similar to other loan documents, 

"Related Documents" included all promissory notes, credit 

agreements (i.e. "commitments to lend money"3), and "all other 

Instruments, agreements and documents, whether now or hereafter 

3 See fn. 2, supra. 
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existing, executed in connection with the Indebtedness." (CP 60.) 

Like the Promissory Note, the Deed of Trust set forth terms 

governing payment (see "PAYMENT AND PERFORMANCE" 

clause), default (see "DEFAULT" clause), and grantor's cure rights 

(see "RIGHT TO CURE" clause). (CP 1195-96) (citing CP 54, 57.) 

3. Frontier Bank extends the financing agreement 
and writes it will "stand by" its "original 
commitment for permanent financing." 

The Construction Loan lasted from November 28, 2005 to 

May 28, 2007. (CP 738.) The parties agreed to an extension in May 

2007. (CP 753.) By this time, the "loan-to-value" ratio of the Black 

Diamond property decreased, indicating that Appellants' investment 

was performing well. (See CP 712-13; CP 780-786.) 

Around September 20, 2007, Frontier Bank asked Black 

Diamond to sign a second extension in a "Change-in-Terms 

Agreement." (CP 734 at ~ 9). Frontier Bank pressed Appellants to 

agree to the extension in less than a day. (Id.) Appellants found 

numerous errors and unannounced changes in the new proposed loan 

documents and noted how Frontier Bank inaccurately represented 

that the "proposed loan extension agreement merely extends the term 

of the agreement .... " (Id.; CP 760.) 
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After identifying these changes, Black Diamond manager Lee 

Wittenberg requested a "conversion" to a permanent loan: 

Lastly, in lieu of or in addition to the extension, we are 
seeking the permanent conversion option provided to 
us under the original agreement. We have surpassed 
the lease-up milestone, and are glad to forward the 
necessary rent roll and lease documents as proof. 

(CP 760.) Frontier Bank Vice President, Judith Peace, wrote that the 

bank was "willing to stand by our original commitment for 

permanent financing." (CP 761.) (emphasis added.) No one 

challenged whether a commitment existed. (Jd.) This written 

assurance was maintained in Union Bank's loan file. (CP 765 at ~ 1.) 

Frontier Bank then set forth permanent loan terms (CP 761), 

most which were later incorporated in the Change-in-Terms 

Agreement,4 (CP 734 at ~ 8, 756-58). These terms were identical to 

those provided in the Commitment Letter (CP 747-48) and 2005 

Loan Memorandum approving the parties' agreement (CP 770). 

Meanwhile, Frontier Bank authored a new Loan Memorandum 

explaining the "Permanent Loan" was the "Specific Source and 

Schedule of Repayment" for the Construction Loan. (CP 784.) 

The Change-in-Terms Agreement also provided terms for: 

(1) payment (CP 756) (see "PAYMENT" clause), (2) pre-payment 

4 According to Black Diamond's Lee Wittenberg, "[i]t is worth pointing out the 
difficulty in reading this document. Given Frontier Bank's 'rush' to have this 
agreement signed, the [a]greement was faxed and signed." (CP 734 at ~ 8.) 
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(Id.) (see "PREPAYMENT; MINIMUM INTEREST CHARGE" 

clause), (3) default (Id.) (see "DEFAULT" clause), and cure rights 

(Id.) (see "CURE PROVISIONS" clause). These terms were similar, if 

not identical, to other loan documents. (See supra.) 

As to the preexisting obligations, the Change-in-Terms 

Agreement stated: 

CONTINUING V ALIDIlY. Except as expressly 
changed by this Agreement, the terms of the original 
obligation or obligations, including all agreements 
evidenced or securing the obligation(s), remain 
unchanged and in full force and effect. 

(CP 757.) (emphasis added.) 

4. Union Bank acquires Frontier Bank, assumes 
liabilities for all commitments, but denies 
permanent financing to Black Diamond. 

In April 2010, Union Bank acquired Frontier Bank. (CP 586 

at ~ 8.) In its "Purchase and Assumption" Agreement with the 

FDIC, Union Bank agreed: 

The Assuming Institution [Union Bank] expressly 
assumes at Book Value (subject to adjustment 
pursuant to Article VIII) and agrees to pay, perform, 
and discharge all of the following liabilities of the 
Failed Bank as of Bank Closing ... (i) liabilities, if any, 
for Commitments. 

(CP 847-48.) (emphasis added.) (See also RP 26:22-27.) 

By May 2010, Union Bank contacted Appellants to discuss 

the impending maturation of the Change-in-Terms Agreement. (CP 
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735 at ~ 12.) Appellants once agam asked for the appropriate 

"conversion." (Id.) Following this request, Union Bank did not 

deny an obligation for permanent financing, nor claim there were 

insufficient terms for an agreement. (Id.) Union Bank's loan 

records created after it purchased Frontier Bank confirm Union 

Bank considered Appellants' financing agreement to be a 

permanent loan. (See CP 791.) 

5. Improper amounts charged on default. 

For approximately the next two years, despite the maturation 

of the Change-in-Terms Agreement, Black Diamond continued to 

make, and Union Bank accepted, interest and principal payments to 

repay the funds drawn under the parties' financing agreement. (CP 

736 at ~ 13.) In January 2012, Union Bank issued its first Notice of 

Default, contending that Black Diamond immediately owed all 

funds withdrawn under the Construction Loan. (CP 1078-79.) In 

issuing this notice, Union Bank failed to follow the contractually 

mandated procedures for default. (See e.g. CP 5 at ~ 20; CP 1093.) 

Subsequent revised notices of default were sent in June and August 

2012. (CP 1081-1090.) The later Notices of Default set forth the 

amounts Union Bank claimed were due and owing. (Id.) 
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On multiple occasions, Black Diamond asked for a written 

explanation for how the amounts on default were calculated. (See 

CP 11:6-11, 15:24-16:12; CP 1072-74 at ~~ 2-9, 1092-1100). Union 

Bank was informed that the failure ' to provide information 

regarding the default amounts, and whether these amounts were 

properly calculated, was viewed "as a separate breach of the bank's 

obligation" independent of permanent financing. (CP 1093.) 

Black Diamond identified: 

• At least two loan payments (totaling $46,719.12) that 

were deposited by Union Bank, but never credited against the 

amount owed on default. (CP 6 at ~ 24; CP 736 at ~ 13; CP 1098.) 

• Union Bank accepted Black Diamond loan payments 

and after at least forty-five (45) days returned the money, but 

backdated the checks by over thirty (30) days. (CP 6 at ~ 24; CP 81-

89; CP 736 at ~ 13; CP 1073 at ~~ 5-6.) Union Bank charged default 

rates as if Black Diamond failed to make any payments. (Id.) 

• Union Bank charged appraisal and environmental 

review fees for the Black Diamond property in connection with the 

permanent loan, but there was no permanent loan conversion, and 

Union Bank representatives stated these fees would not be charged 

to Black Diamond. (CP 6 at ~ 24; CP 29 at ~~ 16, 20-22; CP 1098.) 
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• Union Bank charged attorney fees without providing 

an invoice or cost breakdown for the work. (Id.) Black Diamond 

claimed that these amounts were excessive. (Id.) (See also CP 1142 

at 27.) Black Diamond eventually discovered that Union Bank's 

attorneys charged at rates in excess of $700/hr. (See e.g. CP 941.) 

These claims were included as part of Appellants' Complaint, 

which alleged in part at Paragraph 24: 

Plaintiffs believe that Defendant has improperly 
calculated the interest, failed to properly apply 
payments to principal, and is seeking repayment of 
improper amounts in the appraisal and 
environmental review categories .... 

(CP 6 at ~ 24.) This allegation was incorporated as part of Black 

Diamond's breach of contract claim. (Id. at ~ 25.) 

Appellants also filed a "Motion for a Preliminary Injunction 

and Order Directing Defendant to Provide an Accounting," 

explaining that it contested charges on default as a separate basis 

for breach. (CP 19:19-20:3; CP 29 at ~~ 16, 20-22.) Appellants then 

asked for "an accounting of the loan that includes a breakdown of 

the payoff amount." (CP 21:16-17.) Union Bank never responded to 

Appellants' motion and the trial court did not rule on whether 

Union Bank should provide an accounting. (Id.) 
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Subsequently, Black Diamond again wrote to Union Bank 

identifying problems with the amount charged on default. (CP 

973:6-25; CP 1097-99.) Left with the threat of property foreclosure, 

Appellants paid the default amounts "under protest" and explained 

that they did "not agree that the bank has properly calculated the 

amount that is owing for many reasons, which is the basis of the 

lawsuit." (CP 973-74; CP 1074 at ~ 7; CP 1100.) 

On November 28,2012, Plaintiffs served their First Requests 

for Production to Union Bank. (CP 974:9-25; CP 1074 at ~~ 8-9; CP 

1102-1115.) All but two requests were tailored to obtain documents 

describing, indicating, or otherwise evidencing every line item 

charged against Appellants on default, and the calculations for how 

both principal and default amounts were determined. (Id.) 

Appellants still do not have a complete record of the amounts 

charged on default and how they were calculated. (CP 974:15-17.) 

During litigation, Union Bank served its own discovery 

request seeking the basis for Appellants' claim for Improper 

amounts charged on default. The request asked: 

Please state the factual basis for the · allegations 
contained in paragraph 24, including but not limited 
to, Your calculations supporting your contentions of 
the "proper" Loan principal owed, accumulated 
interest owed under the Loan, and proper application 
of payments to the principal of the Loan. Please 
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support Your calculations with a line-by-line account 
or a spreadsheet that shows in detail how You have 
calculated that amount. 

(CP 975:1-19; CP 1120.) In response, Black Diamond explained the 

basis for its claim, but that a full articulation of challenged amounts 

could not be provided until production of documents was complete. 

(Id.) Production remained incomplete. (CP 975 at 4:9-12.) 

B. PROCEDURAL HISTORY. 

Appellants filed their Complaint on August 9, 2012 for 

breach of contract, estoppel, and a permanent injunction to prevent 

a Union Bank foreclosure of Black Diamond property. (CP 1-9.) 

Black Diamond secured replacement financing and paid off the 

Union Bank loan in October-November 2012. (CP 1100.) Union 

Bank did not file an Answer until June 18, 2013 at which time it 

counterclaimed alleging that it was entitled to attorney fees and 

costs against (1) Black Diamond under the terms of the 

Construction Loan, and (2) Lee Wittenberg and Wayne Courtney 

pursuant to Commercial Guaranties signed as part of the 

construction financing agreement. (CP 101-108.) Appellants 

answered Union Bank's counterclaim denying they were in default 

and noting that Mr. Wittenberg's and Mr. Courtney's obligations 
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under the Commercial Guaranties were extinguished when the 

amount allegedly due to Union Bank was paid in full. (CP 579-581.) 

Union Bank's late Answer and Counterclaim came in the 

midst of a discovery dispute between the parties. (See CP 109-124; 

CP 125-186; CP 485-498; CP 557-663.)5 Following the loan pay-off, 

in November 2012, Appellants served discovery requests asking for 

documents created by bank representatives involved with the 

financing agreement (CP 264.) Appellants successfully filed a 

motion to compel the production of these documents (CP 575-576.) 

Two weeks after the trial court's discovery order, and before 

the compelled material was produced, Union Bank moved for 

summary judgment. (CP 625-646.) The issue of incorrect amounts 

charged on default was not addressed in the motion. (See CP 706 at 

2:15-22.) Relying on the declaration of Guillermo "Bill" Herrera, 

Union Bank claimed there was no obligation to provide permanent 

financing because material terms such as "an amount for permanent 

financing, a rate for permanent financing, default terms, 

specification of collateral, cure rights, and prepayment terms" were 

missing. (CP 587 at ~ 10.) Mr. Herrera is not a signatory on the loan 

5 This briefing is relevant to Appellants' CR S6(f) motion to stay. See infra. 
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documentation, nor was he involved with the parties' agreement at 

contract formation. (See CP 737-751; CP 768-777.) 

Appellants moved for a stay until Union Bank complied with 

the trial court's order and discovery was complete. (CP 647-658,693-

699.) Appellants asked for time to conduct discovery regarding, 

among other things, what the parties agreed to, how the financing 

agreement was administered, and the meaning of ambiguous terms. 

(See e.g. CP 655:21-26; CP 697 at ~~ 3(a), 3(c).) This request 

explained that depositions of bank officials were needed to refute the 

claim that there was no agreement or "meeting of the minds" to 

provide permanent financing. (CP 697 at ~~ 3(a), 3(G), 813, 815.) 

The trial court granted Union Bank's motion for summary 

judgment. (CP 801-802.) Appellants were not allowed to depose 

Mr. Herrera, nor given any of the requested documents ordered by 

the trial court weeks prior. At oral argument, the Court explained: 

There are disputed facts, but only once you determine 
that there's actually a contract here and the facts to 
determine whether there was a true meeting of the 
minds. You still want, by any of the documents 
provided, to say what the minds meant and agreed to in 
-- in sufficient quantity of terms to support the contract. 

(RP 34:4-10.) With the exception of "prepayment" terms, the Court 

did not identify which terms it believed were "material" to 

determine whether there was a "meeting ofthe minds." (RP 33-34.) 
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Appellants moved to clarify the scope of the trial court's 

order on the issue of incorrect amounts charged on default. (CP 

805-15.) This issue was not briefed by Union Bank or addressed 

before the trial court (See RP 33-34.) The trial court denied 

Appellants' motion for clarification. (CP 1214-17). In awarding 

attorney fees, the trial court stated: 

[T]he Court dismissed all of plaintiffs' claims on 
summary judgment and because all of plaintiffs' claims 
arose out of plaintiffs' mistaken belief that the 
Construction Loan Agreement obligated Union Bank to 
extend permanent financing ..... 

(CP 1224.) (emphasis added.) 

Since Union Bank prevailed on its claim on permanent 

financing, and the trial court found that all dismissed, it then ordered 

an attorney fees award against Appellants for $93,154.54. (CP 1224.) 

In the process, the trial court ruled Mr. Wittenberg and Mr. Courtney 

were also responsible for this award (id.), even though the amounts 

owed under their Commercial Guaranties were extinguished when 

the loan was paid off. (See CP 1063-64.) 

On October 31, 2013, the trial court entered final judgment 

for Union Bank in the amount of $0 and an award of attorney fees 

and costs of $93,154.54. (CP 1247-1250.) On November 5, 2013, 

Appellants filed a timely notice of appeal. (CP 1251-1257.) 
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v. ARGUMENT 

A. The Trial Court Erred By Denying Appellants' 
Motion for Clarification Concerning Appellants' 
Claim for Damages Arising From Improper 
Amounts Charged on Default. 

1. Standard of review. 

A motion for clarification can be considered the equivalent of 

a motion for summary judgment for purposes of appellate review. 

See Hu.ffv. Budbill, 141 Wn.2d 1, 7,1 P.3d 1138 (2000) (motion for 

clarification treated as a motion for summary judgment on the issue 

of service of process). A trial court's decision on summary judgment 

is reviewed de novo. Lakey v. Puget Sound, Inc., 176 Wn.2d 909, 

922,296 P.3d 860 (2013) (citations omitted). Summary judgment is 

appropriate when there is no genuine issue of material fact and the 

moving party is entitled to a judgment as a matter of law. Greater 

Harbor 2000 v. City of Seattle, 132 Wn.2d 267, 279, 937 P.2d 1082 

(1997) (citations omitted). All reasonable inferences are drawn in 

favor of the party opposing summary judgment, "and the motion 

should be granted only if, from all the evidence, reasonable persons 

could reach but one conclusion." Id. 
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2. Appellants were entitled to pursue recovery of 
incorrect and excessive amounts charged by 
Union Bank upon default. 

The trial court never clarified the basis for its decision to 

dismiss Appellants' claim for improper (and incorrect) amounts 

charged on default. Union Bank did not include this issue in its 

summary judgment motion. There appear to be two possible 

grounds for such a decision: (1) the Court believed such a claim was 

not properly pled or (2) the Court thought that the claim somehow 

related to the permanent financing issue. Both are in error. 

First, Appellants' claim to recover incorrect and excessive 

amounts on default was properly pled. CR 8 requires a party 

asserting a "claim" to set forth in a pleading "a short and plain 

statement showing that the pleader is entitled to relief .... " See CR 

8 (a). Pleadings are construed to do "substantial justice." CR 8. A 

complaint fails to meet the requirements of CR 8 where it does not 

give the opposing party "fair notice" of plaintiffs claims and the legal 

grounds on which they rest. Champagne v. Thurston Cnty., 163 

Wn.2d 69, 86, 178 P.3d 936 (2008) (complaint comported with 

notice pleading rules based on the "totality" of allegations even 

though certain statutory claims were not directly pled); Schoening v. 

Grays Harbor Community Hosp., 40 Wn. App. 331, 698 P.2d 593 
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(1985) (complaint was not a "vision of preCIse pleading" but 

sufficient to put hospital on notice that defendants were seeking to 

establish hospital's liability based on theory of corporate negligence). 

To satisfy the "notice" requirement, Appellants needed to 

plead a "short and concise" statement explaining why they were 

entitled to relief. Paragraph 24 of Appellants' Complaint does this. 

(CP 6 at ~ 24.) Appellants alleged Union Bank "improperly calculated 

the interest, failed to properly apply payments to principal, and is 

seeking repayment of improper amounts in the appraisal and 

environmental review categories .... " (Id.) This claim was also 

explained (1) in correspondence both before and after the 

commencement oflitigation (CP 1072-74 at ~~ 2-9; CP 1092-1110), (2) 

in several motions (CP 15:24-16:13, 19-20; CP 112:19-22; CP 242-253; 

CP 706:21-23; CP 972-74; CP 1061-62), and (3) during discovery on a 

line item basis (CP 131-143, 1101-1115). 

Further demonstrating that Union Bank had ample "notice," 

incorrect default amounts were the subject of a Union Bank 

interrogatory request. (CP 1120.) Parties use the discovery process to 

uncover the evidence necessary to pursue their claims and defenses, 

Putman v. Wenatchee Valley Med. etr, P.S., 166 Wn.2d 974, 983, 216 

P.3d 374 (2009), and that is exactly what Union Bank did in this case. 
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Second, while awarding attorney fees, the Court issued a 

"finding of fact" stating "all of plaintiffs' claims arose out of plaintiffs' 

mistaken belief that the Construction Loan Agreement obligated 

Union Bank to extend permanent financing .... "6 (CP 1224.) 

(emphasis added.) There is no evidence supporting this finding. 

Even if the default amount issue was somehow tied to permanent 

financing (a contention denied by Plaintiffs), at best, this was a 

triable issue of fact. Either there were no facts supporting the trial 

court's conclusion or this was an issue of fact for the jury. See CR 56. 

The trial court dismissed Appellants' claim without evidence or logic. 

The default amount issue is relatively mechanical, i.e., an 

issue whether certain payments made by Appellants were properly 

credited and applied against the principal amount owed and/or 

obligations of the Appellants (such as appraisal and environmental 

costs). The permanent financing issue is not mechanical; it requires 

an analysis of what the parties' agreement means. Because of this 

difference, Appellants' response to Union Bank's motion for 

summary judgment explains, "Black Diamond did not file a lawsuit 

simply because of a disagreement over permanent financing," Union 

6 The issue of incorrect amounts on default was briefed in Appellants' Opposition 
to Union Bank's Motion for Attorneys' Fees and Costs. (CP 1059-1063.) 
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Bank also charged "incorrect amounts on default." (CP 706:2:15-22.) 

Union Bank never refuted this statement. 

The Declaration of Black Diamond Manager Lee Wittenberg 

identifies at least two payments made by the company, but never 

credited against the amount claimed in default. (CP 736 at ~ 13.) His 

declaration also points to instances where payments were held for an 

extended period of time and returned to Black Diamond, but the 

company was charged interest as if the payments were never made. 

(Id.) He concludes, "Black Diamond challenges the accuracy of 

Union Bank's calculation of amounts paid on the loan and its 

application of payments to interest and principal." CJd.) Mr. 

Wittenberg's sworn statement, reiterating issues raised in his prior 

declaration to enjoin the foreclosure of Black Diamond's property 

(CP 25-100), was never rebutted. This is the only evidence on the 

issue of incorrect default amounts, and alone justifies reversal. 

3. The trial court's error was prejudicial. 

An order erroneously granting summary judgment on a 

claim is inherently prejudicial and requires reversal. Beers v. Ross, 

173 Wn. App. 566, 569, 154 P.3d 277,279 (2007) (finding "because 

the record reveals issues of disputed fact, we reverse the trial court's 

award of summary judgment and remand the matter for trial"). 
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The trial court failed to appreciate the nature and extent of 

Appellants' claims. I ts summary judgment ruling was overbroad 

and removed a significant part of Appellants' action without 

argument or clarification. Whether there was an obligation to 

provide permanent financing has no logical connection to the proper 

administration and application of loan payments. 

B. Union Bank should have been estopped from 
collecting default interest from Appellants. 

Independent of overcharges on default, but equally as 

prejudicial, Appellants argued Union Bank should have been 

estopped from collecting default interest and penalties based on 

claiming there was no agreement to provide permanent financing. 

(CP 7 at ~ 30;.) Appellants' estoppel claim deals with the issue of 

whether Union Bank could enforce contractual default provisions 

based on the conduct of Union Bank representatives. (CP 727-28.) 

Equitable estoppel may be used as a defense against the 

enforcement of a contract. See McCormick v. Lake Washington 

Sch. Dist., 99 Wn. App. 107, 117, 992 P.2d 511,516 (1999) (citations 

omitted). As this Court of Appeals recently explained in Top Line 

Builders, Inc. v. Bovenkamp, No. 69225-9-1, --- P.3d ---, 2014 WL 

948678 (Wash. Ct. App. Mar. 10, 2014), "[e]quitable estoppel 

precludes a party from claiming the benefits of a contract while 
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simultaneous attempting to avoid the burdens that contract 

imposes." Id. at *10 (citing Townsend v. Quadrant Corp., 173 Wn. 

2d 454, 461,268 P.2d 917 (2012)). 

Appellants raised triable issues of fact to support their 

estoppel claim.7 Appellants offered evidence that "[p ]ermanent 

financing terms were later incorporated in the September 2007 

Change-in-Terms Agreement." (CP 734 at ~ 9.) (See also CP 735 at ~ 

11.). For almost two years after that agreement "matured," Union 

Bank never denied an obligation to provide permanent financing 

until it belatedly held Appellants in default. (CP 735-36.) Based on 

the written documents, Appellants continued to have a reasonable 

belief that there was an agreement in place. (Id.) 

Affirming this reasonable belief, Appellants continued to 

make, and Union Bank accepted, loan payments along permanent 

financing terms (CP 735.) Relying on the actions of Union Bank, 

Appellants did not seek replacement financing until they were 

erroneously held in default and incurred high default penalties until 

financing from a new lender could be secured to make a loan pay-off. 

7 Equitable estoppel is appropriate where (1) a party's admission, statement, or 
act is inconsistent with its later claim; (2) another party acts in reliance on the 
first party's act, statement, or admission; (3) and injury would result to the 
relying party from allowing the first party to contradict or repudiate the prior act, 
statement, or admission. Kramarevcky v. Dep't of Soc. & Health Servs., 122 

Wn.2d 738, 743, 863 P.2d 535 (1993). 
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Union Bank argued that Appellants' reliance on equitable 

estoppel was pled in the "offensive," and with little analysis, argued 

such a claim was barred as a matter of law. (CP 640.) Union Bank 

never explained how Appellants' claim was being used as a "sword" 

when it was pled to "shield" against Union Bank's post hoc denial of 

permanent financing and resulting loan charges. Union Bank 

essentially took the position that every time a plaintiff pleads 

equitable estoppel, that claim is barred as a matter oflaw. (Id.) 

C. The Trial Court Erred by Granting Summary 
Judgment on Appellants' Claim Relating to 
Permanent Financing. 

1. Standard of review. 

Whether Union Bank was entitled to summary judgment on 

the issue of permanent financing is reviewed de novo, with all 

reasonable inferences drawn in favor of the non-moving party. See 

Lakey, supra, 176 Wn.2d at 922; Greater Harbor 2000, supra, 132 

Wn.2d at 279. Summary judgment is denied where there is "any 

reasonable hypothesis" entitling Appellants to the relief sought. 

Mostrom v. Pettibon, 25 Wn. App. 158, 162, 607 P.2d 864 (1980). 

2. Appellants were entitled to proceed on a 
permanent financing breach claim. 

In ruling in favor of Union Bank, the trial court found that 

"[t]here are disputed facts, but only once you determine that there's 
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actually a contract here and the facts to determine whether there was 

a true meeting of the minds." (RP 34:4-7.) The existence of mutual 

assent or a "meeting of the minds" is a question of fact unless no 

reasonable person could conclude there was mutual assent. Evans & 

Son, Inc. v. City of Yakima, 136 Wn. App. 471, 477, 149 P·3d 691 

(2006) (correspondence supported a meeting of the minds). 

Washington has not specified the "essential terms" for an 

enforceable agreement to extend permanent financing, but at least 

one reported decision is instructive. In Farm Crop Energy Inc. v. 

Old Nat. Bank of Wash., 109 Wn.2d 923, 750 P.2d 231 (1988), a 

plaintiff sued a bank alleging breach of contract following the 

revocation of a loan commitment. Id. at 925-927. The trial court 

instructed the jury on a breach theory, stating "[t]he bank's written 

loan commitment is a written contract which obligates the bank to 

loan money to the plaintiff . . . in accordance with the terms and 

conditions of the commitment." Id. at 938 at fn. 1. On appeal, the 

Washington Supreme Court remanded the case based on a separate 

promissory estoppel claim, but left the breach action intact. Id. at 

934. The commitment letter in Farm Crop, similar to this case, 

contained an (1) interest rate, (2) amortization, (3) collateral, (4) 
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duration/payment schedule, and (5) the loan amount. Id. at 934-935 

(dissenting opinion providing commitment letter verbatim). 

Farm Crop dovetails with established precedent, based on 

the Restatement (Second) of Contracts, finding that there need only 

be a "reasonable certainty" of terms to demonstrate manifestation 

of assent. Under the applicable standard, "[c]ontract terms are 

reasonably certain if they provide a basis for determining the 

existence of a breach and for giving an appropriate remedy." See 

RESTATEMENT (SECOND) OF CONTRACTS § 33 (1979), see also Andrus 

v. State, Dep't of Transp., 128 Wn. App. 895, 898, 117 P.3d 1152 

(2005) (adopting RESTATEMENT (SECOND) OF CONTRACTS § 33). 

Thus, a written commitment to provide permanent financing is 

enforceable if it provides a basis for determining the existence of a 

breach and for giving an appropriate remedy. 

Appellants offered enough terms and ample evidence to 

support breach. Under the construction financing agreement, the 

obligation to provide permanent financing triggered when Black 

Diamond reached an "aggregate collected rent" threshold of 

$381,000. Records on file with (and created by) Frontier and Union 

Bank confirm the parties agreed to a financing arrangement 

containing an obligation to furnish a "permanent loan." Appellants 



met the specified eligibility requirements for permanent financing, 

requested a conversion, but Union Bank refused to follow through. 

In addition to setting forth the triggering condition for a 

permanent loan, an interest rate, amortization payment schedule, 

collateral, duration, and loan amount terms were defined in the 

parties' Commitment Letter. These terms are enough to form a basis 

for a remedy, i.e. damages arising from more expensive replacement 

financing. Even if these terms were somehow insufficient to allow a 

trier of fact to assess damages, the Change-in-Terms Agreement, (as 

well as the Promissory Note and Deed of Trust) provided the 

additional terms Union Bank alleged were missing. See supra. 

Courts and commentators are in harmony with Farm Crop 

and RESTATEMENT (SECOND) OF CONTRACTS § 33. These authorities 

expressly or implicitly find that loan commitment actions depend on 

whether there are "essential terms" to determine the existence of a 

breach and an appropriate remedy. See infra. In turn, the "essential 

terms" to enforce loan commitments are (1) interest rate, (2) 

amortization/payment schedule, (3) specification of collateral, (4) 

duration, and (5) the loan amount. Id. Commentators explain: 

Generally, the essential elements of a contract to lend 
money include the amount and term of the loan, the 
interest rate, the method of repayment, and any 
required collateral. Even if the parties have not 
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expressly stated one of these essential terms, the court 
may fill the gap by reference to the parties' prior 
dealings or to commercial practice generally. 

M. Budnitz, et. aI., THE LAw OF LENDER LIABILI1Y, ~ 1.03[3] 

(Definiteness of All Material Terms) (2014) (citations omitted).8 

In some respects, Washington goes even further. Cases 

involving real estate transactions in this state9 find that if an injured 

party performed "as far as he could by his own acts," and the other 

party "voluntarily and causelessly refused to proceed," then that 

party (Union Bank in this case) may not benefit from his own breach. 

See Schweiter v. Halsey, 57 Wn.2d 707,711-12,359 P.2d821, 823-24 

(1961) (denying recovery of earnest money paid under an purchase 

and sale agreement to convey real estate even though a legal 

description of the land was missing, because a sufficient legal 

description was circulated to the parties). 

8 See also ToO. Stanley Boot Co., Inc. v. Bank of EI Paso, 847 S.W.2d 218, 221 (Tex. 
1992) (finding "a contract to loan money, the material terms will generally be: the 
amount to be loaned, maturity date of the loan, the interest rate, and the 
repayment terms"); Union State Bank v. Woell, 434 N.W.2d 712 (N.D.1989) 
(essential terms for an agreement to lend money in the future includes "the amount 
and duration of the loans, interest rates, and, where appropriate, the methods of 
repayment and collateral for the loans, if any"). 

9 In Washington, a greater degree of certainty in terms is required in an action for 
specific performance than an action for damages. See Hedges v. Hurd, 47 Wn.2d 
683, 289 P.2d 706 (1955) (breach of earnest money agreement justified award of 
damages, even though contract was too vague to permit specific performance); 
Valley Garage Inc. v. Nyseth, 4 Wn. App. 316, 319, 481 P.2d 17 (1971) (noting 
"[a]lthough the parties could not be ordered to prepare and execute a real estate 
purchase contract (since this would require a further meeting of the minds), the 
contract contains the essential elements of a cash sale"). 



Since Appellants met the "aggregate rent threshold" to trigger 

the permanent financing obligation (or at least there was an issue of 

fact) (RP 33:5-10), Union Bank may not benefit from its decision to 

"causelessly" ignore that obligation by failing to supplement the terms 

it alleges are missing, especially when these allegedly "missing terms" 

were boilerplate and provided in multiple loan documents. 

3. Union Bank's arguments for summary 
judgment lacked merit. 

In seeking summary judgment, Union Bank argued that, as a 

matter of law, the claim for permanent financing. be dismissed 

because (1) any agreement to provide a permanent loan was barred 

under 12 U.S.C. § 1823(e) (also known as the D'Oench doctrine), (2) 

if there was an agreement, it was only an "agreement to agree," and 

(3) there were insufficient terms to find an agreement for permanent 

financing. (CP 633-640.) The trial court agreed with Union Bank's 

third argument, but mostly focused on whether the Commitment 

Letter solely constituted an agreement to provide a permanent loan. 

(RP 33:12-16) (stating "[a]nd I think I have to assume that for 

purposes of summary judgment I think I have to assume that the 

commitment letter is somehow folded in. But it [the Commitment 

Letter] is missing some material provisions that defeat it [the 

Commitment Letter] as a contract. That's the problem.") 
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Union Bank's defenses lacked merit. Its motion primarily 

centered on whether there was an enforceable agreement under 12 

U.S.C. § 1823(e). When financial institutions assume obligations 

from failing banks, prior agreements are enforceable if in writing, 

contemporaneously executed by the parties, approved by the financial 

institution, reflected in the bank's records, and maintained from the 

date of execution as an official record. See 12 U.S.C. § 1823(e). 

According to federal case law, "[t]he proper inquiry is whether any of 

[a borrower's] claims are premised on an obligation that is found in 

the loan documents or are not premised on an agreement 

whatsoever." In re Beitzell & Co., Inc., 163 B.R. 637, 649 (1993). The 

financing agreement (and the written obligation for permanent 

financing) satisfied 12 U.S.C. § 1823(e) or presented an issue of fact. 

The agreement to provide a permanent loan was reduced to 

writing, approved, maintained, and incorporated in the parties' global 

financing agreement. (See CP 740-41,748.) The agreement was not 

just one or two documents, rather, the totality of the "Loan 

Agreement" included all promIses, commitments, or other 

agreements. (CP 751.) The obligation to provide permanent 

financing survived 12 U.S.c. § 1823(e). See Beitzell, supra, 163 B.R. at 
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648 ("when claims are based on provisions in the loan documents 

themselves, such claims are not barred"). (See CP 719-724.) 

Relying on Keystone Land & Development Co. v. Xerox Corp., 

152 Wn.2d 171, 94 P·3d 945 (2004), and focusing on the 

Commitment Letter, Union Bank went on to argue that the 

obligation to provide permanent financing was an "agreement to 

agree." (CP 637-38.) Union Bank supported its position with 

language in the Commitment Letter providing that "[ w Jhen all 

conditions governing a roll over loan have been met, Frontier Bank 

shall have the exclusive right to place the permanent financing of the 

subject property for a maximum period of three months at terms and 

conditions that are acceptable to Borrower and Lender." (CP 637.) 

At best, the language relied on by Union Bank evidenced an 

. "agreement to negotiate." (CP 733 at 'il5; see also CP 711,726-27.) 

Under Washington law, "[iJn a contract to negotiate, the 

parties exchange promises to conform to a specific course of 

conduct during negotiations, such as negotiating in good faith, 

exclusively with each other, or for a specific period of time." 152 

Wn.2d at 176. The "exclusive right" language in the Commitment 

Letter allowed Union Bank a brief window to try and renegotiate 

the permanent loan terms should it choose to do so. Agreements to 
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negotiate are enforceable. See Columbia Park Golf Course, Inc. v. 

City of Kennewick, 160 Wn. App. 66, 83, 248 P.3d 1067 (2011). 

Again, relying on the Commitment Letter, Union Bank 

claimed there were insufficient terms for permanent financing. (CP 

638-39.) No case law was provided. (Id.) Union Bank essentially 

took the position that each document comprising of the financing 

agreement be reviewed independently. (See CP 635-38.) Read 

together, the loan documents, supplied the following: 

Term Source Cite 
1. Permanent Commitment Letter and CP740; 

financing Construction Loan provide: CP748 
converSIOn "[t]he permanent financing 

terms provided above will not be 
available until the aggregate 
collected rents of both buildings, 
"B" and "e" are equal to or 
greater than $381,000." 

2. Amount Commitment Letter and CP 747; 
Promissory Note (a "promise to CP 761 
pay ... as may be outstanding") 
state: "LOAN AMOUNT [of] 
$4,090,000." 

3· Interest Commitment Letter states the CP747; 
Rate "PERMANENT LOAN RATE OF CP 761 

INTEREST [will be calculated 
using a] 2.75% margin assessed 
to the corresponding Federal 
Home Loan Bank Index." 

4· Duration Commitment Letter provides: CP 747; 
ten-year term. CP 761 

5· Amortization Commitment Letter provides: 25 CP 747; 
schedule year amortization schedule. CP761 
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6. Specification Commitment Letter references: CP 747; 
of Collateral "First Deed of Trust on CP 756; 

[approx.] 51K of mixed-use CP 53 
improvements located at 30711 
3rd Avenue in Black Diamond." 

7· Default Change-in-Terms Agreement, CP 756; 
terms Promissory Note, and Deed of CP 50; 

Trust, delineate: "event[s] of CP 57 
default." 

8. Cure rights Change-in-Terms Agreement CP 756; 

9· 

Promissory Note, and Deed of CP 50; 
Trust provide: "Cure CP 57 
Provisions" or "Right to Cure." 

Prepayment Change-in-Terms Agreement CP 756; 
terms and Promissory Note contain: CP 50; 

"PREPAYMENT: MINIMUM 
INTEREST CHARGE 
[explaining prepayment terms 
for] "all loan fees and other 
prepaid finance charges." 

4. Appellants raised triable issues of fact as to 
whether Frontier Bank/Union Bank agreed to 
provide a permanent loan. 

Appellants alleged that the parties' agreement contained "an 

express term" providing for the conversion of "the existing 

construction loan to permanent financing based upon specified 

terms." (CP 7 at ~ 26.) Union Bank disagreed. (See CP 627.) There 

is considerable evidence supporting Appellants position, or at least, 

numerous issues of fact remained. Evidence included: 

• First, a Commitment Letter and the Construction Loan 

expressly referencing the condition upon which Appellants could 
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convert their financing to a permanent loan. (CP 740-41; CP 748) 

The Notice of Final Agreement defines the parties' "Loan Agreement" 

in "one or more" promises, commitments, "or any combination." (CP 

751.) Appellants reached the "aggregate collected rent" threshold for 

a permanent loan conversion. (CP 733 at ~ 4.) 

• Second, the basic terms for a permanent loan such as 

the amount, duration, interest rate, amortization payment schedule, 

and collateral were in the Commitment Letter, and these terms were 

approved in internal loan memoranda authored by Frontier and 

Union Bank, (CP 777; CP 784; CP 791) and through Frontier Bank's 

assurance to "stand by" the permanent financing obligation (CP 761). 

These written records were contemporaneously maintained in the 

Appellants' loan file. (CP 765 at ~ 2.) 

• Third, to the extent there were additional terms 

agreed to by the parties, these terms (i.e. default terms, cure rights 

and prepayment terms) were also incorporated in the Change-in­

Terms Agreement (as well as Promissory Note and Deed of Trust) 

See supra. Union Bank never made a showing as to how these 

terms were necessary for a jury to decide breach or a remedy. 

• Fourth, the declaration of Lee Wittenberg refuted the 

claim there was no meeting of the minds and explained that the 
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parties' agreement contained a short-term construction loan and 

long term permanent loan. (CP 733 at ~ 5.) Union Bank offered the 

testimony of representative Bill Herrera who claimed terms were 

missing even though he was not involved with the parties' 

agreement at contract formation. (See CP 749,751; CP 768-75.) 

The court somehow concluded there was no "meeting of the 

minds" on largely undefined "missing terms." The relevant inquiry 

should have been whether there were sufficient terms to determine 

whether there was a breach and what remedy is appropriate. See 

RESTATEMENT (SECOND) OF CONTRACTS § 33. The loan documents 

undisputedly reference a permanent financing arrangement at a 

specified sum, based on a specified interest rate, on a defined 

schedule, for a period of ten years after conversion. The damages at 

issue arise from the failure to extend that loan on the specified 

terms, which in turn, required Appellants to seek an alternative 

permanent loan at higher interest rates. 

D. The Trial Court Erred by Implicitly Denying 
Appellants' Motion to Continue Pending Discovery. 

1. Standard of review. 

The denial of CR 56(f) motion is reviewed for an abuse of 

discretion. Tellevik v. Real Property, 120 Wn.2d 68, 91, 838 P2d 111 

(1992) (citation omitted). Denial of a CR 56(f) is appropriate when (1) 
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the requesting party does not offer a good reason for delay, (2) the 

requesting party does not state what evidence would be established 

through additional discovery, or (3) the desired evidence will not raise 

a genuine issue of material fact. Id. (citing Turner v. Kohler, 54 

Wn.App. 688, 693, 775 P.2d 474 (1989)). 

2. Additional discovery was necessary to resolve 
factual issues surrounding, among other 
things, the intent of the parties and the 
meaning of terms in their agreement. 

Prior to Union Bank's motion for summary judgment, the 

parties engaged in extensive motion practice over discovery issues. 

(See CP 109-124; CP 125-186; CP 485-498; CP 557-663.) Following 

delays in discovery, Appellants requested that Union Bank provide 

correspondence in its possession to resolve ambiguity and determine 

the meaning of what the parties agreed to. (Id.) In a bizarre series of 

events, the trial court first granted Appellants' motion to compel, then 

granted summary judgment in favor of Union Bank, preventing the 

production of the very same documents it earlier ruled were relevant 

to resolve issues in the case. (CP 575-578.) 

After Union Bank filed its motion for summary judgment, 

Appellants immediately moved to stay pending the production of 

withheld Union Bank documents and time to depose bank 

representatives. (CP 647-658; CP 693-699). Discovery was 



necessary to determine (1) "what constituted the parties' agreement 

and how it was administered"; (2) "the scope and meaning of the 

parties' agreement, including the written permanent financing 

agreement"; and (3) Frontier/Union Bank's breach of the duty to 

act in good faith and deal fairly. (CP 655.) Appellants explained 

document and deposition discovery of bank representatives was 

vital to rebut the claim that there was no provide permanent 

financing obligation. (CP 697 at ~~ 3(a), 3(c); CP 813, 815.) 

The court reserved its decision on a continuance for oral 

argument, (CP 701), but never heard argument. Consistent with 

their prior request, (CP 697 at ~~ 3(a), 3(c)), Appellants asked for 

clarity, pointing out that the basis for the court's decision (i.e. no 

meeting of the minds) was an issue of fact where Union Bank's Bill 

Herrera contradicted Black Diamond Manager Lee Wittenberg and 

executed loan documents. (CP 813, 815.) 

The court should have allowed Appellants to complete 

discovery to determine the intent of the parties.1O Necessary 

information was not obtained because Union Bank refused to 

produce documents and the court would not stay proceedings to 

10 The touchstone of contract interpretation is the parties' intent." Tanner Elec. 
Coop. v. Puget Sound Power & Light Co., 128 Wn.2d 656, 674, 911 P.2d 1301 (1996). 
Extrinsic evidence is relevant to circumstances under which a contract was made as 
an aid to ascertaining the parties' intent. Top Line Builders, Inc., supra, 2014 WL 
948678 at * 6 (citing Berg v. Hudesman, 115 Wn.2d 657, 667, 801 P.2d 222 (1990)). 
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permit depositions. This prejudiced Appellants' ability to fully 

respond to Union Bank's motion for summary judgment, including 

the contention, apparently relied on by the trial court, that there was 

no "meeting of the minds." Appellants' requests were specific and 

explained what evidence was expected in discovery. (See CP 647-658; 

E. The Trial Court's Award of Fees to Union Bank 
Should Be Reversed. 

1. Standard of review. 

Whether a party is entitled to attorney fees is an issue of law 

reviewed de novo. North Coast Elec. Co. v. Selig, 136 Wn. App. 636, 

643, 151 P.3d 211 (2007). The amount of an award is reviewed for an 

abuse of discretion. Deep Water Brewing, LLC v. Fairway Res. Ltd., 

152 Wn. App. 229, 277, 215 P.3d 990 (2009). Discretion must be 

exercised on articulable grounds and awards based on proper 

findings of fact and conclusions oflaw. [d. at 281-85. 

2. Messrs. Wittenberg and Courtney were not 
individually liable for attorneys' fees. 

Without citation to any case law, the court ruled, "Plaintiffs 

Lee Wittenberg and Wayne Courtney are individually liable for 

Union Bank's attorneys' fees under the terms of the Commercial 

Guaranties." (CP 1224 at~ 2). The Commercial Guaranties secured 



the underlying Promissory Note under the loan. (CP 880-886.) 

The amount under the Note was paid off on or around October 2012 

and included attorney fees incurred up to that time. (See CP 1100.) 

When Appellants paid Union Bank, and the principal debt 

under the Promissory Note was discharged, Messrs. Wittenberg and 

Courtney were relieved of any liability. See Fruehauf Trailer Co. of 

Canada Limited v. Chandler, 67 Wn.2d 704, 707, 409 P.2d 651 

(1966) (citations omitted) (noting, "[p]laintiff concedes the general 

law in the state of Washington to be that, when the principal debt has 

been discharged, the guarantor is likewise relieved of liability"). 

Fruehauf is consistent with RCW 62A.3-601(a) which provides that 

"the obligation of a party to pay the instrument is discharged ... by an 

act or agreement with the party which would discharge an obligation 

to pay money under a simple contract." Payment of an obligation in 

full discharges the obligation in full. See RCW 62A.3-602(a). 

3. Any attorney fees award was premature given 
the failure to adjudicate the issue of incorrect 
amounts charged on default. 

An award of attorney fees is appropriate where there is a 

substantially prevailing party, however, litigation 'must reach its 

conclusion. See Wachovia SEA Lending, Inc. v. Kraft, 165 Wn.2d 

481, 491-92, 200 P.3d 683 (2009). Since the trial court dismissed 
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Appellants' claim for improper amounts charged on default for 

reasons that are unclear and legally unsupported (no case law is cited 

in the Courts' findings of fact and conclusions of law), it was 

inappropriate and an abuse of discretion to award attorney fees when 

a significant portion of Appellants' claim was never resolved. 

VI. CONCLUSION 

For any or all of the foregoing reasons, the judgment should 

be reversed in its entirety. Alternatively, this case should be 

remanded to allow Appellants to litigate their claims of improper 

amounts on default and/or equitable estoppel, and any award of 

attorney fees and costs be reversed until all claims are resolved. 

DATED this 20th day of March, 2014. 

OLESMORR 
1\ 
I I 

\ ' By: . __ J 

J. C aig usk 
WSBANo.15872 
Brandon D. Young 
WSBA No. 44222 
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Appendix A: 2005 Notice of Final Agreement 



~ICE OF FINAL AGREEME,;e 

Borrower: SLACK DIAMOND DEVELOPMENT COMPANY, LLC 
4114 B PLACE NW - SUrTE 106 
AUBURN, WA ea001 

Lender: Frontier Bank 
TIICCIn11 Real Eltale 
1102 Commerci St, Suite 600 
TICORII, WA 98402 

ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND CREDIT, OR TO FORBEA 
FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER WASHINGTON LAW. 

By signing this document each Party acknOWledges receipt of the above noUce. In addition (and not ... IImllation on the legal alfect of 
the notlc:8), by I/gnlng thlll document each Party represents and agr.s that: (I) The written Loan Agreement r.-nts thl final 
agreement between the Partial, (b) There are no unwritten oral ag~tI between the Partlea,.nd (c) The written Loan Agreement 
may not be contradicted by evidence of any pl'Jor, contlllllflOJ'lllHlS, or subsequent oral agreements or underatancllnga of the hrtlu. 

A. ulad In thta Notice. the follOwlng terms have the followlng meanings: 

Loan. The lerm "Loan" means the following described loan: a Variable Rate Nondisclosable Draw Down Lne of Credit Loan to a Umited 
LiabUlty Company lor $4,090,000.00 due on May 28, ~7. The reference rate (Frontier Bank Base Rate, currently 7.000%) is added to the 
margin of 1.000%, resulting in an initial rate of 8.000. 

Loan Agreement. The term "Loan Agreement" means one or more promises, promissory notes, agreements, undertakings, security 
agreemenlS, deed$ of trust or other documents, or comml1menlS, or any combination of those actions or documents, relating 10 the Loan, 
Including withoutllrnitatlon the following: 

LOAN DOCUMENTS 
LLC Resolution: BLACK DIAMOND DEVELOPMENT COMPANY, 
LLC 
WA Commercial Guaranty: LEE WmeNBERG 
WA Deed of Trust lOr Real Property located at 30711 3RD 
AVENUe, BLACK DIAMOND, WA 98010 
Agreement to Provide Insurance: Real Property located at 30711 
3RD AVENUE, BLACK DIAMOND, WA 96010; owned by BLACK 
DIAMOND DEVELOPMENT COMPANY, LLC 

Con$truatlon Loan Agreement 
PromlSSOl)' Nola 
WA Commercial Guaranty: WAYNE A COURTNeY 
WA Assignment of Rents 
WA Hazardous Substances Agr&ement 
Disbursement Request and Authorization 
lIIotiee of Final Agreement 

Parties, The term 'Parnes' means Frontier Bank and any and Bli entilies Or individuals who are obligated 10 repay the loan or have 
pledged property as security tor tha Loan, including without Ilmilation \he following: 

Borrower: 
Grantor(lI): 
Guarantor 1: 
Guarantor 2: 

BLACK DIAMOND DEVeLOPftENTCOMPANY, LLC 
SLACK DIAMOND DEVELOPMENT COMPANY, LLC 
LEE WITTENBERG 
WAYNE A COURTNEY 

Eac:h Parly who signs below, other than Frontier Bank, acknowledges, represents, and warranlll to Frontier Bank that It has recelv.d, read 
and understood this NoUee of Final Agreement, This Notice Is dated November 28, 2005. 

BORROWER: 

SLACK DIAMOND DEVELOPMENT COMPANY, LLC 

~ S . -n~~~~~~~~~-~ager of BLACK DIAMOND 
DEVELOPMENT COMPANY, LLC 

GUARANTOR: 

GUARANTOR: 

XW~RnERr~ 
LENDER: 

FRONTIER B~K • 

X~' 
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AppendixB: 2005 Commitment Letter 



· Black Diamond Developnient Company, LLC 
4114 "B" Place NW 
Suite ]06 
Auburn, W A 98001 

Dear Sirs: 

Thank you for providing frontier.Bank with the opponunity tIl offer you a First Deed of 
Trust COllStrUCDOO and ForwardJPerm8llent loan under the following contingencies: 

1) BORROWER; 

2) GUARANTORS: 

3) SECURITY: 

DESCRIPTION: 

4) LOAN AMOUNT: 

5) LOAN FEE: 

6} INTEREST ItA TE: 

Black Diamond Development Company. LLC (Frontier 
Bank must approve any changes in vesting prior to the 
preparation of loan documents.) 

Lee and Orna Wittenberg 
Wayne and Maureen Counney 

First Deed of Trust em -5] k sf of mixed-use improvements 
located at 30711 3M Avenue in Black Diamond 

Proposed improvements will include two concrete tilt-up 
structures measuring approximately 25,200 square feet 
each. Each indj~dual building will be built in two separate 
phases classified as Phase 1 or Building B and Phase II or 
BuildingC. 

$4,090,000 

The loan fee for this loan is 1.50"10 of the loan amount 
payable as follows: $61,350 due at closing. 

CONSTRUCTION WAN RATE OF INTEREST: The 
interest rate during the course of construction will be the 
Prime Rate published in the WaJl Street Journal piUS a 
1.00% margin. Repayment will beint.erest only and will be 
due and payable on a monthly basis, 

PERMANENT LOAN RATE OF INTEREST: The rate 
of intercstwill be calculated using a 2.75% margin added 
to the corresponding Federal Home Loan Bank index. 
rounded to the neaMSt .125%. Frontier BanI< will calCUlate 
the actual rate at the time of rollover. Permanent loan 
repayment will be principal and interest due and payable on 
a monthly basis, computed on a 25·year amortization, plus 
the Lender's reserves for 18x.es and insurance. This 
payment will be automatically withdraWn from a Frontier 
Bank checking account. When all conditions governing a 
roll over loan have been met, Frontier Bank shall have the 
exclusive right to place the permanent financing of the 
subject property for a maximum period of three months at 
terms and conditions that are acceptable to Borrower and 
Lender. 

APPENDIX B 
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7) TERM~ 

8) AMORTIZATION: 

CONSTRUCTION LOAN TERM:.The construction Joan 
tenn is for 12~months. The .construction loan may'be . 
extended fur an additional six. (6) months by paying an 
extension fee;of .50% oftbe amount of the note. 

PERMANENT WAN TERM: The Pennanent Loan 
Tenn wiIJ be for 10 years. 

The pcnnanent loan, if executed with Frontier Bank, will 
be amortized over a period of twenty-five (25) years. 

9) DOCUMENTATION! All required loan docwnentation must be, in fonn and 
substance. satisfactory to Frontier Bank. 

10) g!NDlTIONS: The follOwing are conditions that need to be agreed IIpon 
prior to the closing of this loan: 

10.1) Construction of Phase II. or Building C perthc 
proposed site plan that was submitted to Frontier 
Bank to gain loan approval, will not commence 
until the gross collected reneal income is equal to or 
greater than S 160,000. This amount is calculated on 
an annualized basis using fully executed lease 
agreements. 

10.2) The Penn anent financing terms provided above will 
not be available until the aggregate collected rents 
of both buildings, "B n and "C" are equal to or 
greater than $381,000. This figure will be 
calcuillted using fully executed leases on an 
annualized basis. 
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The preceding infonnation shall serve as an: outline of requirements and tenns upon 
which the IOlln was approved and around which the final tenns, conditions and 
documentation will be structured. : 

This Commitment Letter arid the specific tenns herein will expire on December 1.2005. 
If the tennsofthis Commitment Letter are acceptable. indicate your acceptance by 
signing and dating in the applicable space(s) below. Please return the stlged origillsl 
CommifmeJIt LtUB on or before Deeember I. 2005. 

Sincerely, 

Frontier Bank 

Timothy J. Ellis 
Vice President 
Commercial Lending 

This above Commitment )etl:tJr has been Ielld, understood, and the terms are hereby 
acceptable: 

Borrower: Black Diamond Development Company, LLC, A 
Washington State Limited Liability Company 

BY~ Date \\-~-.o.;-
Lee Wittenberg, Member 

By Date _______ _ 
Wayne Courtney, Member 

Guarantor(s): Lee and Oma Wittenberg, Husband and Wife 
Wayne Maureen Courtney, Husband and Wife 

B~ 
Lee Wittenberg 
Guarantor 

By ______________ _ 
Wayne Courtney 
Guarantor 

Dare.~--------------_ 

lnitials 
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Appendix C: 2005 Construction Loan Agreement 



Borrower: aLACK DIAMOND DEVELOPMENT COMPANY, LLC 
4114 B PLACE NW - SUITE 106 
AUBURN, WA 98001 

Lender: Frontier Bank 
Tacoma Real Estate 
1102 Commerca St., Suile 600 
Tacoma, WA 98402 

THIS CONSTRUcnON LOAN AGREEMENT dated November 28, 2005, 1& made and executed between SLACK DIAMOND DEVELOPMENT 
COMPANY, LLC ("Borrower") and Frontier Bank ("Lender") on the follOwing terma and condition .. Borrower has applied to Lender for one or 
more loans for plJrpoIM of conltruetlng the Improvements on the Real Property dllllCribed billow. LencIIr Is wliling to lend the loan amount 
to Borrower solely under the terms and condition. specified In this Agreement and In the Retated Documenta, to each of which Borrower 
agr_. Borrower underatllllil and Ig~ thai: (A) In granting, renewtng, or extending any Loan, I.eI1dar Ie ralylng upon Sorrower'a 
nIP_tallonl, warrantl.., and agroanenl. aa set forth In thl8 Agreement, and (B) all such Loana shall be and remain subject to the terma 
and conditions of thla AgreemenL 

TeRM. This Agreement shall be effective as 01 Noverooer 28, 2005, and shall continue in full force and effect until such time as all of Borrowe~s Loans 
in favor of Lender have been paid in MI, including prfnolpal, Interes~ costs, expenses, attcmeys' fees, and other fees and charges, Of untl such time as 
the parties may agree In writing to tennlnate 1111& Agreement 

ADVANCE AUTHORITY. The following per$O!lS currently are au1horlzed, except as provided In 1IIis paragraph, to r9qlleSt advances and authorize 
paymenlS under the line of cred~ until Lender receives from Borrower, at Lend9f's address shown Ilbove, written notice of revocation of their aUlhotly: 
LEE WITTENBERG, Manager of BLACK DIAMOND DEVELOPMENT COMPANY, LLC; and WAYNE A COURTNEY, Manager of aLACK DIAMOND 
DEVELOPMENT COMPANY, LLC. FOR CONSTRUCTION PURPOSES ONLY. 

LOAN. The Loan sha~ be In an amount not to exceed the prfnolpalsum of U.S. $4,090,000.00 and shall bear Interest on so much of the principal sum 
as shall be advan~ pursuant to the terms of this Agreement and the Related Documents. The Loan shaD bear interest on each Advance from the 
date of the Advance In accordance with the terms of the Note. Borrower shell use the Loan Funds solely for the following specific purposes: FOR 
CONSTRUCTION PURPOSES ONLY. The Loan amount shall be subject at IlII times to all maximum Iin~ and conditions set for1h in this Agreement or 
in any 01 the Related DOClX1ler1lS, including w~utllmltation, any limits relating to loan to value ratios and acqulsl1lon and ProjllCt costs. 

PROJECT DESCRlPTlDN. The word -Project" as used in this Agreement means the construction and completion of aIIlmprov&mllflts contemplated by 
1IIis Agreement, Including without U~tion the erection of the buidlng or structure on 1IIe Real PropertY Identified to this Agreement by Borrower and 
Lender, installation of equipment and fixtures, landscaping, and all 01ller wOfk necessary to make the Project usable and corT1liete for the Intended 
purposes. The Project Includes the following wOfk: 

CONSTRUCTION OF (2) 25,000 SF CONCRETE TILT-IJPS _ 

The word "Property" as used n this Agreement means the Real Property together with all I~rovements, all equipment, fixtures, and other articles of 
personal property now or SUbssqUlIflUy attached or affixed Ie the Real Property, together wflh all aacesslons, parts, and addHions Ie. all replacernenlS 
of, and all slilstitutions for any of such property, and all proceeds (including Insurance proceeds and refunds of premiums) from any sale or other 
disposition of such property. The real estate described be!owcon.tllutes the Real Property al uled In thla Agreement. 

The real estate legally deacrlbed al: 
THAT PORTION OF THE NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF SECTION 11, TOWNSHIP 21 NORTH, RANGE 6 
EAST, W,M .• LYING WEST OF THE WESTERLY RIGHT-OF-WAY MARGIN OF THE BLACK DIAMOND-RENTON ROAD (SR 169): SAID 
PARCEL BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNING AT THE SOUTHWEST CORNER OF SAID SECTION SUBDIVISION; 
THENCE NORTH ON THE wEsT UNE THEREOF. A DISTANCE OF 341.53 FEET; 
THENCE EAST ON A UNE. BEING AT RIGHT ANGLES TO SAID WEST LINE, A DISTANCE OF 767.62 FEET, MORE OR LESS, TO THE 
WEST RIGHT-OF-WAY UNE OF SAID BLACK DIAMOND-RENTON ROAD (SR 169); 
THENCE SOUTH 17 32'50" EAST ON SAID RIGHT-OF-WAY LINE A DISTANCE OF 358.19 FEET TO THE INTERSECTION OF SAID 
UNE WITH THE SOUTH UNE OF SAID SECTION SUBDIVISION; 
THENCE WEST ON SAID SOUTH UNE A DISTANCE OF 865.61 FEET TO SAID POINT OF BEGINNING. 

SITUATE IN THE CITY OF BLACK DIAMOND, COUNTY OF KINO, STATE OF WASHINGTON. 
Its address It commonly known as: 

ReaI·PropertY Iocaled al30711 3RD AVENUE, BLACK DIAMOND, WA 98010. 

FEES AND EXPENSES. Whether or not the Project shall be consummated, Borrower shall asSlJTl9 and pay upon demand all out-of-pocket expenses 
incurred by Lender In connection with the preparation of loan documents and the making 01 the Loan, including without IIm~tIon the following: (A) all 
closing costs, loan fees, and disbursements; (B) all expenses of Lender's legal ooL.llS9l; and (C) all title examination fees, Utle insurance premiums. 
appraisal fees, survey costs. required fees, and filng and recording fees. 

NO CONSTRUCTION PRIOR TO RECORDING OF SECURITY DOCUMENT. Borrower wUl not permn any work or materials to be furnished in 
oonnectlon with the Project unti (A) Borrower has signed the Related Documents; (B) L.endBr's mortgage or deed of trust and other security IntereS1S 
In 1IIe property have been duly reocrded and per1ected; (C) Lender has been provided evidence, satisfactory Ie Lender, 1IIat Borrower has obtained 
all Insurance raqulredunder this Agreement or any Related Documents and that Lender's liens on the PropertY and I~rovements are valid perlected 
firslliens, subject only to such exceptions, H any, acceptable to Lander. 

REPRESENTATlONS AND WARRANTIES. Borrower represents and warranlS to Lender, as 01 the date 011llis Agreement, as of the date of each 
disbursement 01 loan proceeds, as of the date of any renewal, extension or modHication 01 any Loan, and 8t all times any Ind~edness exlslS: 

OrganiRtlon. Borrower Is a limited liability company which Is, and at all times shall be, duly Ofganlzed, validly existing. and In good standing 
~er and by virtue of lIle laws of the State 01 Washington. Borrower is duly authorized Ie transact business In all other states in which Borrower 
is doing business, having obtained aU necessary fiings, governmental Ilcer1ses and approvals lor each statB in which Borrower is doing business. 
Specifically, Borrower Is, and at all trnes shall be, duly qualified as 'a foreign limited IWIIy company in all states in whi:h !he failure to so qualify 
would have a material adverse effect on Its business or financial cond~lon. Borrower has the full power and au1hority to own ~ properties and to 
transact the business In which It Is presently engaged or presently proposes to engage. Borrower maintains an office at 4114 8 PLACe NW -
SUITE 106, AUBURN, WA 98001. Unless Borrower has designated otherwise In wrlUng, the principal offica is 1118 office at which Borrowar ke9pS 
Its books and records Including Its records concerning the Collateral. Borrower wJI notify Lender prior to any change In the location of Borrowe~s 
state of organization or any change n Borrowe~s name. Borrower shall do al11llings necessary to preserve and to keep In fuD force and effect ~ 
exlstence, rl\tlts and pJivKeges, and shall oomply with aU regulations, rules, Ofdlnanoes, statutes, orders and decrees 01 any governmental or 
quasi-govemmental authority or court applicable to Borrower and Borrower's business actlvlUes_ 

Assumed Bualnlllla Namea. Borrower has filed or recorded all documents or filings required by law relating Ie all assumed business names used 
by Borrower. Excluding the name of Borrower, the following 1$ a complete list of all assumed business names under which Borrower does 
business: None. I 

Authorization. Borrower's execution, delivery, and performance Of this Agreement and all \he Related DocOO18llts have been duly authOfized by 
all necessary action by 80rrower and do not conflict with, result In a violation of, or constitute a default under (1) any provision of (a) Borrower's 
articles of organization Of mentJership agreements, or (b) any agreement Of other ilstrument binding upon Borrower or (2) any 'C' w, 
govemrnentalregulation, court decree, or Ofder applicable to Borrower Of to BorrOWer'8 properties. 

FlnancJal IntonnalJon. Each of Borrowe~s financial stalements supplied Ie Lender truly and OOIlllletely disclosed Borro\Vil(s flnanclal concI 
as of the date of the statement, and there has been no material adverse change in Borrow9f's financial condition stbsequent to the date of 1he 
most recent fWlanclal statement supplied to Lender. Borrower has no meterial contingent obligations except as disclosed in such llnan::iaI 
statements. 

Legal Effect. ThlsAgreementconsUMes, and any instrLlTlllflt or agreement Borrower is required to give ooder this Agreement when dellveredlwill 
constitute legal. valid, and binding obligations of Borrower enforceable against Borrower in accordance with their respective terms_ 

Propertles. Except as contemplated by this Agreement or as previously disclosed In Borrow9f's financial statements or in writing to Lender and as 
accepted by Lender, and except for property tax liens for taxes not presenlly dUB and payable, BOfrower owns and haS good tiHe 10 all of 
Borrower's properties free ~nd clear,!, all Security Interests, and has not executed any security documents or financing statements reladng to such 
properties. All of Borrower s properties arB tided In Borrow9f's legal 1l8O'1EI, and Borrower has nOI used or filed a flnanclng statement 00d9r any 
other nama fOfat least lIle last five (5) years. APPENDIX C UB000121 
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Utlgatlon and Claim.. No litigation. claim, Investigation. administratiVe pr~ing or slmlar action (Including those for oopald taxes) against 
Borrower is pending or threatened, and no other event has occurred which may materially adversely a1fect Borrower's financial condition or 
propeItles, other then litigation, claims, or olher events, ~ any, Ihat have been disclosed to and acknowledged by Lender in writing. 

Taxes. To the best of Borrower's knowledge, all of Borrower's tax ralUms and reports thet are or were required to be flied, have been flied, and a.a 
tax~, assessments and OIher goYernmental charges have bean paid In full, except those presently being or to be contested by Borrower In good 
faith in the ordinary course of business and for which adequate reseIV9S have been provided. 

Lien Prforfty. Unless otherwise previously disctosed to Lender in writing, Borrower has not entered Into or granted any Security Agreements. or 
permitted Ihe fling or attachment 01 any Security Interests on or affec~g any of the Collateral dlracUy or Iodlrec1ly secumg repayment of 
Borrower's Loan and Note, that would be prfor or that may In any way be superior to l$nder'5 Security Interests and riltrts iI and to such 
Collateral. 

Binding EffecL This Agreement, the Note, all Security A~eernents (If any), and all Related Documents are binding upon tha sllJlEl<S ther9of, as 
well as upon their successors, representatives and assigns, and are legally enforceable In accordance with their respective terms. 

TlUe to Property. Borrower has, or on the date 01 first disbursement 01 Loan pr~ will have, good and marketable litie to the Collateral free 
and clear of all defects, liens, and encumbrances, exceptklg only liens for taxes, assessments, or governmental charQe$ or levies not yel 
delinquent or payable without penaJty or interes~ and such tiers and encumbianoes as may be appIOVed In wrllilg by the Lender. The Collateral 
Is cOntiguous to publicly dedicated streets, roads, or hi\;tlways providing access to the Collateral. 

Project Coats. The Project costs are true and accurate estimates 01 the costs n8CSIIS8Iy to ~ the Improvements iI a good and 
workmanlke manner aocording to the Plans and Specifications presented by Borrower to Lender, and Borrower shall talks aN steps necessary to 
prevent the actual cost of the Improvements from BXCeeding the Project costs. 

Utility ·ServIceS. All utility services appropriate to the use of the Projact after completion of construction arB available at the boundaries 01 the 
Collateral. 

Assessment of Property. The Collateral Is and wil contilue to be assessed and taxed as an Independent parcel by all governmentel authorftes. 

Compliance wltih Governing Authorities. Borrower has examined and Is famiiar with aU the aasemants, covenants, conditions, restrictions, 
reservations, buildilg laws, regulations, zoning ordinances, and federal, state, and local requirements affecting the Project The Project will at all 
times and In all respects conform to and comply with the requirements of such easements, coverants, conditions, restrictionS, reservations, 
building laws, regulations, 20nilg ordilances, and federal, state, and local requirements. 

Survival of RepresentatJol\& and Warranties. Borrower understands and agrees \hat In extending Loan Advances, Lender Is relying on all . 
representation&, warranties, and covenants made by 6crrower In this Agreement or In any certificate or other instrument delivered by 6crrower to 
Lender under thIS Agreement or the Related Documents. Borrower further agrees thet regardless of any ilveSllgatlon made by Lender, all such 
representations, warranties and covenants wlU survive the extension of Loan Advances and delivery to Lender of the Related Documents, shall be 
continuing In nature, shall be deemed made and redated by 60rr0wer at the time each Loan Advance IS made, and shall remain In lull force and 
effect unli such tme as Borrower's Indebtedness shall be paid in full, or \.Wltlthls Agreement shall be terminated In the manner provided above, 
whichever is thelsst to occur. 

CONDmONS PRECEDENT TO EACH ADVANCE. Lende~s obligation to make the Initial Advance and each subsequent Advance under this 
Agreement shall be subject to the fulfilment to Lender's satisfaction 01 aI 01 the conditions set foI1h In this Agreement and In the Related Ooc&.ments. 

Approval of Contracton, SubConlnlctors, and Materialmen. .Leoder shall have apprOVed a list 01 all contractors 8fI1lIoYed In oomectlon with 
the construction of the Improvements, showing the name, address, and telephone number 01 each contractor, a general description oItha natune 
of the work to be done, the labor and matertals to be supplied, the names 01 materialmen, ~ known, and the approximate dollar value of the labor, 
work, or materials wllh respect to eacll contrac!Dr or materialman. Lender shall have the right to COITVTUlIcate with any person 10 verify the facts 
disclosed by the list or by arry application for any Advance, 01' for any other purpose. 

Plana, SpecIfications, and Permits. Lender shall have received and accepled a complete set 01 written Plans and Specmcatlons selting fOflh all 
Improvements for the Project, and Borrower shall have furnished to Lender copies of all permits and requisite approvals of any goYerrvnenlal body 
necessary for the construction and use of the Project. 

Architect's and Construction Contracta. Borrower shall have furnished in form and substance satisfac10ty to Lender an executed copy of the 
Architecrs Contract and an executed copy of the Construction Contract 

Budget and Schedule of Estimated Advances. Lander shall have approved detalled budget and cash flow projections of total Project costs and 
a schedule of the estimated amount and time of disbursements of each AdvllJ1Ce. 

Borrower's AuUhoriz8tlon. Borrower shall have provided in fonm and substance satisfactory to Lender properly certified re&olutlons, duly 
authorizing \he consummation of the Project and duly authorizing the execution and delivery of this Agreemen~ the Note and the Related 
Documents. In addition, Borrower shall have provided such oCher resotutions, aulhor!zations, doct.ments and Instruments as l$nder or lIS 
counsel, in their sole disQretlon, may require. 

Bond. If requested by Lender, Borrower shall have furnished a performance anti payment bond In an amount equal to 100% 01 the 8/T1OIJnt of the 
Construction Contract, as well as a materialmen's and mechanics' payment bond, with such riders and 8upplements as Lender may require, each 
iI form and substance satisfactory to Lender, naming the General Contractor as principal and Lender as an additional obtigee. 

Appraisal. If required by Lender, an appraisal shall be prepared for the Property, at Borrower's expense, which iI form and sullstance shall be 
satisfactory to Lender, in Lender's 801e discretion, including appItcable regulatory requirements. 

Plans and Specifications. If requested by Lender, Borrower shall have assigled to Lander on Lender's forms the Plans and SpecHlC8~Ons for the 
Project. 

Environmental ReporL If requested by Lender, Borrower shall have fumished to Lender, at Borrower's expense, an environmental report and 
certificate on the Property in form and substance satisfactory to Lender, prepared by an e~r or other expert sa1iafactory to Lender ststilg that 
the Property COf1"4)Iles with all applicable provisions and requirements of the "Hazardous Substances' paragraph set forlh In this Agreernerl 

Soli ReporL If requested by Lender, Borrower shall have furnished to Lender, at Borrower's expenses, a soil report for the Properly In form and 
substance satisfactory \0 Lender, prepared by a registered engineer satisfaclOry to Lender stating Ihat the Property is free from sol or other 
geological conditions that would prectude its use or development as contemplated wltlhout extra expanse for precautionary, corrective or remedial 
measures. 

SUrvey. If requestad by Lender, Borrower shaa have furnished to Lender a survey of recent date, prepared and certified by a qualified survEl'l'Or 
and providing that the fmprovements, if constructed In accordance wltlh the Plans and Spec~lcaltons, shall lie wholly within the boundaries of the 
Collateral without encroachment or violation of any zoning ordinances, bulldilg codes or regulations, or setiback requirements, together with such 
other information as Lender In its sole discretion may require. 

zoning. 6crrower shall have fumished evidence satisfactory 10 Lender that the Collateral Is duly and validly zoned for the oonslrUCtion, 
maintenance, and operation of the Project. 

Title Insurance. Borrower shell have provlded to Lender an ALTA Lender's extended coverage policy of litie insurance with such endorsements 
as LendElf may require, Issued by a litie Insurance company acceptable to Lender and in a form, amount, and content satisfactory to Lender, 
insurilg or agreeing to Insure that Lendar's security agreement or other security document Oil the Property Is or wlll be upon reocrdation a valid 
first lien on the Property free and clear of all defects, liens, encumbrances, and exceptions excepl those as specifically accepted by Lender iI 
writing. If requested by Lender, Borrower shall provide to Lender, at Borrower's expense, a foundation erdorsernent 10 the tide policy upon the 
compl9llon of each foundation for the Improvements, showing no encroac/Ynents, and upon completion an endorsement which Insures the 
lien-free completion oIlhe Improvements. 

IMurance. Unless waived by Lender In writing, Borrower shalt have delivered to Lender 1he following Insurance poIlcteS or evidence thereof: ' (a) 
an all risks course of construction ilsurance polley (bulide~s risk), with extended coverage covering the Improvernerls ISlIued In an amount and 
by a company acceptable to Lender, containing a Joss payable or other endorsement satisfactory to Lender Insuring Lender as roortga~ 
together with such oCher end0B8ments as may be requfred by Lender, Including stipulations that coverages wfll not be cancelled or diminished' 
without at least thirty (30) days prior written notice 10 Lencar; (b) owners and General COntractor general liabiily insurance public liability i;nd 
workmen's compensation insurance; (c) flood insurance if required by Lender or applicable few; and (d) all other Insur~e required by this 
Agreement or by the Related OoclXllElllts. 

Workers' Compensatlon Coverage. Provide to lender proof of the Generaf Contracto~s compliance with all applicable wor1<ers' compensation 
laws and regulations with regard to all work performed on Ihe Project 

Payment of F_ and ElcpanSM. Borrower shall have paid to Lender all fees, charges, and other expenses which are then due 8J1\le{lyable as 
specified in Ihis Agreement or any Related Document APPENDIX C UB0001 ££ 
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Satisfactory Construction. All work usually done at the stage of constructioil for which dlsbursamant Is requested shall have been dooe In a 
good and workmanlike manner and ali materials and fixllJres usually fumlshed and Installed at that stage of oonstruction shall have been fumished 
and installed, all In oompllance with the Plans and Specifications. Borrower shall also have furnished to Lender such proots as Lender may 
require 10 establish the progress of the work, compliance with applicable laws, freedom altha Property from liens, and the basis for the r&qlJested 
disbursement. 

CertIfIcation. Borrower shall have furnished 10 Lender a certification by an engineer, architect, or other qualHied Inspector acceptable to Lender 
that the construction of the Improvements has complied and will continue to COfI1lly wl1h all applicable stallJtes, ordinances, codes, reglJations, 
and sirniar requlremenls. 

Lien Waivers. Borrower shall have obtained and attached to each application for an Advance, including the Advance to cover final payment 10 
the GeooraJ Conlractor, executed aclmowledgnents 01 payments of all awns due and releases of nnechanlc's and materlalmlln's liens, satislaclory 
10 Lender, from any perty having lien rights, whk:h acknowtedgments 01 payment and releases 01 liens shall cover all work, labor, equipment, 
m..terlals dooe, supplied, performed. or fumished prior to such application for an Advance. 

No· Event of Default. There shall not exist at Ihe time 01 any Advance a condition which would constitute an Everit 01 Defau~ under this 
Agreement or under any Related Document. 

DISaURSEMENT OF LOAN FUNDS. The fenewlng provisions relate to the disburs8lT1llOt of funds from Ihe Loan Fund. 

Application for Advances. Each application shall be stated ori a standard AlA payment request form or other form approved by Lender, 
executed by Borrower, and supported by such evidence as Lender shall reasonably require. Borrower shall apply only for disbursement with 
respect to work actually done by tile General Contraotor and for materials and equipment aetuaIIy Incorporated Into the Project. Each application 
for an Advance shall be deemed a certification of Borrower that as 01 the date 01 such appllclllion, all rapeasentatlons and warranties contained in 
the Agreement are true and correct, and that Borrower is in compliance with all of the provisions of Ihis Agreement. 

Payments. At the sole option of Lender, Advlll1C9s may be paid in the Joint names 01 Borrower and !he General Contractor, slAlcontractor(s), or 
suppller(s) in payment of sums due under the Construction Contract. At its SOle option. Lender may directly pay the General Contractor and any 
sltlcontractors Of other parties the sums due under the Conslrucdon CorItract Borrower IIIJPOinIs Lender as its attorney-lll-fact to make such 
payments. This power shall be deemed coupled with an nterest, shaU be Irrevocabl$, and shall survive an Event of Default l>"lCIer this Agraemenl 

Projected Cost Overruns. "Lender at any tnIe determines In its sole discretion that the amount in Ihe Loan Fund is insufficien~ or will be 
insuffician~ to complete fully and to pay for the Projec~ then within IBf1 (10) days after receipt of a written racuest from Lender, Borrower shall 
deposit In the Loan Fund an amount equal to Ihe deficiency as determined by Landar. The Judgment and determination of Lender under this 
section shall be final and conclusive. Any such amomts deposited by Borrower shall be disbursed prior to any Loan proceeds. 

FInal Payment to General Contractor. Upon completion 01 the Project and futfiliment of the Construction Conlrae! to the satisfaction of Lender 
and provided sufficient Loan Funds are avalable, Lender shall make an Advance to oover the final payment due 10 the General Contractor upon 
delivery to Lender 01 endorsements to the AIL TA title insurance policy following the posting of the completion notice, as provided under applicable 
law. Construction shall not be deemed compfete for purposes of final disbursement unless and unti Lender shan have received al of the 
following: 

(1) Evidence satisfactory to Lender that all work under the Construction Contraot requlrilg In$pectIon by any governmental authority with 
jurisdiction has been duly Inspected and approved by such authority, thai a certHicate 01 0CC\4l8flCY has been issued, and that all parties 
perlOlllllng work have been paid, or will be paid, for such work; 

(2) A certification by an engineer. architect, or other qualified inspector acceptable to Lender that the ImprOV9lll9llts have been completed 
substantially in accordance with the Plans and Specifications and the Construction Contract, that direct connection has been made 10 ail 
utlliUes set forth in the Plans and Specifications, and that the Project Is ready for oocupency; and 

(3) Acceptance 01 the completed Improvements by Lender and Borrower. 

Construction Defllult "Borrower falls In any respect to comply wl1h the provlsion& 01 this Agreement or If conslruction ceases before completion 
regardless of the reason, Landar, at its option, may retuoo to make further Advances, may accelerata the Indebledness LIlCIer the terms of the 
Note, and without thereby impairing any ollis rights, powers, or privlegea, may enter nto possesafon 01 the ~1rUCtIon site and perform or cause 
to be performed any and all work and labor necessary to complete the improvamenls, substantialy in acoordance with the Plans and 
Specifications. 

Damage or Destruction. If any of the Collateral or Irrprovements is damaged or destroyed by casualty of any natura, wltllin sixty (60) days 
thereafter Borrower shall lestore the Collateral and Improvements 10 the condition il which they were before such damage or deslruCtion wl1h 
funds other than those in the Loan Fund. Lendar shall not be obligated to make disbursements under this Agreement ootl such restoration has 
been accompllshad. 

AdeqUBtB Security. When any everrt ocours that Lender determines may endanger completion of the Project or the fulfilment of any condition or 
oovenant in this Agreement, Lender may require Borrower to iumish, within ten (10) days after delivery 01 a written request, adequate security to 
eliminate, reduce, or indemnify Lendar against, such dangO!. In addition, I.4JOI1 such oocurrence, Lender in its sole discretion may advance funds 
or agree to undertake to advance funds to any parly to eliminate, reduce, or lndeImify Lender against, such danger or to compIeIe t/1e Project. All 
sums paid by Lender pursuarrt to such agreements or undertakings shaU be for Borrower's account and shall be withoLJI prejudice to Borrower's 
rlghls, H any, to receive such funds from the parly to whom paid. AI sums expended by Lender in the exercise of its option to ~ete the 
project or protect Lender's Interests shall be payable to Lender on demand together wltll Irrteres! from the date of the Advance at the rate 
applicable to the Loan. In addition, any Advance of funds ooder this Agreement, Including without limitation direct disbursements to the General 
Contractor or other parties In payment of sums due under Ihe Construction Contract, shall be deemed to have been expended by or on behalf of 
Borrower and to have been secured by Lende~s Deed of Trust, ~ any, on the Collateral_ 

CESSATION OF ADVANCES. If Lender has made any oommllment to /llIlke any loan to Borrower, whether underthia Agreernerrt or under any other 
agr8Ml9llt, Lender shall have no obligation to make Loan Advances or to disburse Loan pr~s if: (A) Booower or any GuaJBrrtor is in defalJ\ 
under the tenns of this Agreement or any of the Related Documents or any other agreement that Borrower or any Guarantor has with Lender. (B) 
Borrower or any Guarantor dies, becomes ~tent or beoornas Insolvent, files a petition in bankruplcy or sImIar proceedings, or is adjudged a 
banknJpl; (C) there occurs a material adverse change in Borrower's financial condition, In the financial condHion of any Guarantor, or in the value 01 
any Collateral securing any Loan; or (D) any Guarantor seeks, claims or otherwise attl!fT1l\S to ImIt, modify or revoke such Guarantor's guaranty 01 the 
Loan or any other loan wl1h Lender. 

UMITATION OF RESPONSIBILITY. The making 01 any Advance by Lender shall not constitute or be ilterpreted as either (Al an approval or 
acceptance by Lender 01 the work done Ihroug, the date of the Advance, or (B) a represenlation or Indemn~ by Lender to any pany against any 
daficiency or defect ilthe work or against any breach of any conlrBct. Inspections and approvals of the Plans and SpecHlcatlons, the ImprovemeritS, 
the workmanship and materials used In the irr4:lrovements, and the exercise 01 any other rl!1l1 0/ inspection, approval, or Inquiry granted to Lender in 
this Agreement are acknowledged to be solely for the protection 01 Lender's interests, and under no circ.mstances shall they be construed to Impose 
any responslbll~ or llabll~ of any nature whatsoever on Lender to any parly. Neither Borrower nor any contractor, subcontractor, materialman, 
laborer, or any other parson shall rely, or have any riltot to rely, upon Lender's determination 01 the appropriateness of any Advance. No d1sbursemerrt 
or approval by Lender shall constitute a representation by Lender as to the nature of the Proje<:t Its construction, or its frrtended use for Borrower or for 
any other person, nor shall 1\ oonstJIute an Indemnity by Lender to Borrower or to any other person against any deficiency or de/acts In the Project or 
against any breach of any contract. 

AFFIRMATIVE COVENANTS. Borrower covenants and agrees with Lender that, so long as this Agreement remains in effect, Bonowsr wUI: 

Notlcas of Claims and Utlgatlon. Promptly inform Lender in writing of (1) all material edverse ohanges In Borrower's financial condition, and 
(2) all existing and all threatened litigation, claims, Investigations, administrative proceedings or similar actions affecting Borrower or any Guarantor 
which could materially affect the financial condition of Borrower or the financial condHlon of any Guarantor. I 
Financial Records. Maintain lis books and records In accordance with GAAP, applied on a consistent basis, and permit Lenc:ter to examine ~ 
audit Borrower's bOoks and records at all reasonable times. J 
Financial Statements. Furnish Lender with such financial statements and other related information at such frequencies and In such de as 
Lender may reasonably request. I 
~ddl1Jonai Information, Fumlsh such additional Information and stat~ts, lists of assets and llabililies, agings of T8Celvables and pay~es, 
Inventory schedules, budgets, forecasts. tax returns, end other reports with respect to Borrowsr's financial cond~1on and business operations as 
Lender may request from time to time. I 
Financial Covanants and Ratloa. COf1llIY with the following covenanl5 and ratios: 

Other ReqUirements. 1.) CONSTRUCTION OF PHASE II OR BUILDING C PER THE PROPOSED SITE PlAN THAT WAS SUBMITTED TO 
FRONTIER BANK TO GAIN LOAN APPROVAL Wlu...NoQl-!4Q~~~ ~L THE GROSS COLLECTED R~I:'I[t;~.., EaUAL TO 
OR GREATER THAN $t60,Ooo. THIS AMOumlM""dXl!;WMltJo. ~ AN ANNUAUZED BASIS USI~I=etcl""'i:;l:i!Ct)TED LEASE 
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AGREEMENTS. 2.) THE PERMANENT FINANCING TERMS PROVIDED ABOVE Will NOT BE AVAILABLE UNTIL THE AGGREGATE 
COLlECTED RENTS OF BOTH BUILDINGS, 'B' AND 'C' ARE EaUAL TO OR GREATER THAN $381,000. THIS FIGURE Will BE 
CALCULATED USING FUllY EXECUTED LEASES ON AN ANNUAUZED BASIS. 

Except as provided above, ali computations made to determine COITllIlanoe whh the requlrernenlS conlBlned In this paragraph shall be made 
In accordance with genemJly accepted accounting principles, applied on a consistent basis, and cer1i'lied by Borrower as being true and 
correct. 

Other Ag_ent&. Comply with all terms and conditions 01 all other agreements, whethGr now or hereafter existing, between Borrower and any 
other party and notify Lender immediately in writing of any defalAt In connecllon with any other such agreements. 

Insurance. Mahlain fire and other risk insurance, hall, federal crop Insurance, public IlabIlty Insurance, and such oUler ilSurance as Lender may 
require with respect to Bofrowe(s properties and operations, in form, amounts, coverages and with Insurance OQI'T1)8nies acceptable to Lender. 
Borrower, upon request 01 Lender, will deliver to Lender from time to tinne the policies or certificates of insurance In form satisfactory to Lender, 
Including stipulations that coverages will not be cancelled or diminished without at leest thirty (30) days prior written notice to Lender. Each 
Insurance policy also shaUlnclude an endorsement providing tIlet coverage in favor of Lender wll not be impaired in any way by any act. omission 
or default 01 Borrower or any oIher person. In oonneclion with all po/lcles covering assets In which Lender holds or Is offered a S9CU'1IY Interest for 
the Loans, Borrower Wil provide Lender with such lenclar's loss payable or other encIcIsements as Lender may require. 

Insurance Reports. Fumish to Lender, upon request of lender, reports on each existing Insurance policy showing such intormatlon as Lender 
may reasonably request, including without Ilmiletion the following: (1) the name of the Insurer, (2) the rleks Insured; (3) the amount of the 
policy; (4) the properties insurad; (5) the then current property values on the besls of wlllch Insurance has been obtained, and the manner of 
determining those values; and (6) lIle expiration dale of the policy. In addition, upon request of Lender (how8'IIer not more often than annually), 
Borrower will have an Independent appraiser Gatlsfactory to Lender determine, as applicable, the actual cash value or replacement cost 01 any 
Collateral. The cost of such appraisal shall be paid by Borrower. 

Guaranties. Prior to disbursement of any Loan proceeds, lumlsh executed guaranties 01 the Loens In favor of Lender, executed by the guarantors 
named below, on Lende(s forms, and in the amounts andlJ'lder the conditions sat forth In those guaranties. 

Names of Guarantors A!!!2l!!!!! 
LEE WI1TENBERG Unlimited 
WAYNE A COURTNEY Unlimited 

Loan F_. Charges and Expenses. Whether or not !he Project Is CCJI11lIeted, Borrower also shaM pay upon demand all out-o/'pocketexpenses 
incurred by Lender in connection wllll the preparation 011080 documents and the making Qf the Loan, Including, without limllelion, all closing 
costs, fees, and disbursements, all expenses of Lender's legal counsel, and all tJUe examination fees, ~Ue Insurance premiums, appraisal fees, 
survey costs, required fees, and fling and recording fees. 

Loan Proceeds. Use all Loan proceeds solely for the following specific purposes: FOR CONSTRUCTION PURPOSES ONLY. 

TaxM, ChargM and LIena, Pay and discharge when due all of Its InclebteOOess and obligallons, including without linitation all assessments, 
taxes. governmental charges, levies and liens, of every kind and nalUre, Imposed upon Borrower or Its properties, Income. or profits, prior to tha 
date on which penalties would allBch, and all lawful clalms that, If unpaid, might become a lien or charge upon any 01 Borrowe~s properties, 
Income, or profits. 

Performance. Periorm and CQrIlIIy, In a timely manner, with aU t8nl18, condillons, and provlslcna set forth In thls Agreement, In the Ralated 
Documents, and In all other instruments end agreements between Borrower and Lender. Borrower shall notify Lender immediately in writing of 
any delauH in connection with any agreement 

Inspection. Pemit employees or agents of Lender at any reasonable tine to Inspect any and all Collateral for the Loan oe Loans and Borrowe~B 
other properties and to examine or audit Borrower's books, acooun\s, and records and to make copies and rn&r1lOIlII'1da 01 Borrower's books, 
accounts, and records. If Borrower now or at any time hereafter mainlBlns any 1'IICOI'd8 (including without IImIIaUon computer generated records 
and cortllUter software programs for the genera.tion of such records) In tile po8ee8sion of a third party, Borrower, upon request of Lender, shall 
notify such party to parmR Lender free access to such records at aU reasonable times and to provide Lender with copies of any records it may 
request, all at Borrower's expense. 

Compliance certHlcat... Unless waived in writing by Lender, provlde Lender at least annually, wllh a certlflcate executed by Borrower's chief 
flnanclal officer, or other officer or person accepteble to Lender, certifying \hat tha representalions and warranties set forth In this Agreement are 
true and correct as of the date of the certificate and furthGr certifying the~ as of Ihe date of the certificate, no Event 01 OeIatjt exists under this 
Agreement. 

ConstrucUon of the Project. Corrrnence construction 01 the Project no later than November 28, 2005, and cause the improvemenlS to be 
constructed and equipped In a diligent and orderly mamar and in strict accordance with the Plans and SpecUlcatlons approved by Lender, the 
Construction Contract, and all applicable laws, ordinances, codes, reglAaUons, and ~ts of at10inlng or concurrent property owners. Borrower 
agrees to COITllIete the Project for purposes of final payment to the General Conlnlctor on or before May 28, 2007, regardless 0I1he reason for any 
delay. 

Detects. Upon demand of Lender, pr~y correct any deiect In the Irr.,.-ovements or any deparue from the Plans and SpeclfIcations not 
approved by Lender in writing before further work shall be dona upon the portion of the Improvements alfeeted. 

Project Claims and Litigation. PrompUy Inform Lender of (1) all material adverse changes In the financial condHlon of tha General Contractor. 
(2) any litigation and claims, aclual or threatened, affecting Ihe Project or the General Contractor, which could materially affect the successful 
completion of the Project or the ability 01 the General Contractor to complete the Project as agreed; and (3) any condition or event which 
constitutes a breach or defauR under any of the Related Documents or any contract related to the Project. 

Payment or Clal".. and Removal or liens. (1) Cause all claims for labor done and materials and services fumlshed In connection with the 
Improvements to be tully paid and discharged in a timely manner, (2) dl'genUy file or procure the filing of a valid noliCe of completion of the 
Improvements, or such comparable document as may be permitted under applicable lien laws, (3) diligenUy fie or procure the fiing of a notice of 
cessation, or such ~rable document as may be permitted under applicable lien laws, upon the happening 01 cessation 01 labor on the 
Improvements foe a continuous period of thirtY (30) days or more, and (4) take all reasonable stsps necessary to remove all claims of liens 
against the Collateral, the Improvements or any part 01 the Collateral or Improvements, or any Ii!trtS or interests appurtenant to the Collateral or 
Improvements. Upon Lender's request, Borrower shall make such demands or claims upon or against laborers, malerlalmen, subcontractors, or 
other persons who have furnished or clam to have furnished labor, services, oe malerials In connection with the Improvements, which demands or 
claims shall under the laws of the State of Washington require cIIlgent assertions of lien claims upon penallY of loss or waiver thereof. Borrower 
shall, within ten (10) days aller tha filing of any claim of lien thet Is disputed or contested by Borrower, provide Lender with a surety bond Issued 
by 8 surety acceptable to Lender sufficient to release the claim of lien or deposit with Lender an amount satisfactory to Lender for the possibility 
that the contest will be unsuccessful. If Borrower fails to remove any lien on the Collateral or Improvements or provide a bond or deposit pursuant 
to this provision, Lender may pay such lien, or may contest the validity 01 the lien, and Borrower shal pay all costs and expenses 01 such contest, 
including Lenders reasonable attomeys' fees. 

Taxes and Claims, Pay and discharge when due all 0/ Borrowe(s indebtedness, obIlgaliornl, and claims tha~ ff unpaid, might become a lien or 
charge upon the Collateral or Improvements; provided. however, that Borrower shall not be required to pay and discharge any such Indebtedness, 
obligation, or claim SQ long. as (1) ils legaIily shall be contested in good fallh by appropriate proceedings, (2) the indebtedness, obligation, or 
claim does not become a lien or charge upon the Collateral or Improvements, and (3) Borrower shall have estebllshed on Its books adequate 
reserves with respect to the amount contested In accordance with GMP. H the Indebtedness, obligation, or claim does become a lien or charge 
upon the CoDatarsl or Improvements, Borrower shall ramove the lien or charge as provided In the preceding paragraph. . 

Environmental StUdies. Promp~y conduct and COITllIete, ~t Borrower's expense, all such Investigations, studies, samplings and testings as lnay 
be requested by Lenc:ler or any governmental authority relative to any stbstance, or any waste or by-product of any substance defined as toxic or 
a hazardous substance under applicable federal, stete, or IocaJ law, rule, regulallon, order or directive, at or affecting any property or any facilily 
owned, leased or used by Borrower. 

Addl\lonlll AnurlillCeS. Make, execute and deliver to Lender such promissory notes, mortgages, deeds 01 trust, security agreements, 
assignments, financing statements, Instruments. documenlS and other agreements as Lender or Hs attorneys may reosonably request to evidence 
and secure lIle Loans and to perfect all Security Interests In the Collateral and Improvements. 

LENDER'S EXPENDITURES, If any action 01' proc;eedlng Is commenced that would materially affsct Lender's Interest in the Collateral or if Borrower 
IBIs to comply with any provision 01 this Agreement or any Related Documents, Including but not limited to Borrower's failure to discharge or pay when 
due any amoun!" Borrower Is required to discharge or pay under this Agreement or any Related Documents, Lender on Borrowe~s behalf may (but 
shall not be obligated 10) take any acllon that Le~ deems appropriate, including but not limked to discharging or paying aI taxes, liens, security 
Interests, encumbrances and other claims, at any lime leVied or ~~~t"'" and paying all costs for Insuring, A~r;![aservlng 
any Collateral. All such expenditures Incurred or paid by LendQff\rwc~en beer Interest at the rate chargEW~ t.J6te",om the 
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date ilcurred or paid by Lender to the date of repayment by Sorrower. All such expenses wll become a part 0/ the Indebte!tless and, at Lender's 
optJon, wl~ (A) be payable on demand; (B) ba acIded to the balance of the Note. and ba apportioned among and ba payable with any Installment 
payments to become due during either (1) the term of any applicable Insurance polICY; or (2) the remaining term of the Nete; or (e) be treated as a 
balloon payment which wi! be due and payable at the Note's maturity, 

NEGAnVE COVENANTS. Borrower covenants and agrees with Lender that while this Agreement is in effect, Borrower shall net, without the prior 
written consent 01 Lender: 

tndebtlldnau and U",s. (1) Except fer trade debt Incurred in the normal course of business and Indebtedness to Lender contemplated by this 
A..-eemen~ create, Incur or assume Indebtedness for borrowed money. Including capital leases, (2) sell, transfer, mortgage, assign. pledge. 
lease, grent a security Interest In, or encumber any of Borrower's assets (except as allowed as Permitted liens). or (3) sail with recourse any 01 
Borrowe~s accounts, except to l.ender. 
COntinuity of Operations. (1) Engage In !lily business actMIes substantially dillarenl than those In which Borrower Is presently engaged, (2) 
cease operations, liquidate, merge, transfer, acquire or consolidate with any other entity. change Its name, dissolve or transfer or sail Collateral out 
of the ordinary course of business, or (3) make any distribution with respect to !lily capital aocoun~ whether by reductiOn 01 capital or otherwise. 

loans, Acquisition' and Guaranties. (1) Loan, Invest In or advance money or assets to any other person, enterprise or entity, (2) purchase, 
create or acquire any interest in any other enterprise or entity, or (3) Incur any obligation as surety or guarantor oller than In the ordinary COlne 
01 business. 

ModHlcatlon of Contract. Make or parmit to be made any modification of the Construction Contract. 

U",s. Create or allow to be created any lien or charge upon the Collateral or the Improvements. 

Agraementa. Borrower wil not entar Into any agreement contai'>lng any provisions which wot*j be violated or breached by the performance of 
Borrowe~s obligations under this Agreement or in connection herewith. 

GENERAL PROJECT PROVISIONS. The following provisions relate to the construction and completion of the Project 

Change Ortlers. All requests for changes In the Plans and Spe.cificatioos, other than minor changes involving no extra cost, must be In writing. 
signed by Borrower and the architect, and delivered to Lender for its approval. Borrower wll not permit the pertormance 01 any work pursuant to 
any change order or modification 01 the ConstruOtlon Comract or any subcontract without the writI&n approval of Lender. Borrower will obtai'> any 
required permits or authorizations from govemmental authorities hevlng Jurisdiction before approving or requesting a new change order. 

PurchaSe of Materlat.; Conditional Salu ContraCbl. No meterlals. equtpment, fixtures, or articles of personal property placed In or incorporated 
Into the Project shall be purchased or Installed under any Security Agreement or other agreement whereby the seller reserves or purports to 
reserve title or the right of removal or repossession, or the ri!j:lt to consider such Items as personal property after their Incorporation Into the 
Project, unless otherwise authorized by Lender In writing. 

Landar'a Right of Entry .00 Inspection. Lender and ks agents shall have at all times the ri~ 01 entry and free access 10 the Property and the 
rittllto inspect all work done, labor performed, and materials fumlshed with respect 10 the Project Lender shall have unrestricted access to and 
the right to copy all records, accounting books, contracts, subcontracts, bills, statemenls, vouchers, and supporting documents of Borrower 
relating in any way to the Project 

Lender's Right to Stop Work. If Lender In good faith determines that any work or materials do not conIorrn to the apprOVed Plans and 
Specifications or sound bu~lng practices, or otheowise depart from any 01 the requirements of this Agreement. Lender may reqUire the work \0 be 
stepped and withhold disbursements ootll the matter Is corrected. In such event, Borrower will promptly correct the work to Lender's satisfaction. 
No such action by Lender will affect Borrower's obligation to complete the Improvements on or before the CorrlIletlon Date. Lender Is under no 
duty to suparvlse or Inspect the construction or examine any books and records. Any inspection or examination by Lander Is for the sole purpose 
01 protecting Lende~s security and preserving Lender's rights under this Agreement. No default of Borrower wNI ba waived by any inspection by 
Lender. In 110 event will any inspection by Lender ba a representation that there has been or will be compliance with the Plans and Speciflcatlons 
or that the construction Is free from delectlve materials or workmanship, 

Indemnity. Borrower shall Indemnify and hold Lender harmless from any and all cla1m8 asserted against Lender or the Property by any parson, 
entity, or governmental body. or arising out of or In connection with the Property, I~emen~. or Project. Lender shall be entilted to appear in 
any proceedings to defend itself against such claims, !lIld aU costs and expenses attorneys' feea incurred by Lender In connection with such 
defense shall ba paid by Borrower to Lender. Lender shall, In its sole discretion, ba enti1led to settle or compromise any assllfled claims against H, 
and such settlement shall be binding upon Borrower for purposes of this Indemnification. All amounlS paid by Lender under thIS paragraph shall 
be secured by I.ender's security agreement or Deed 01 Trust, ~ any, on the Property, shaI be deemed an additional princlpal Advance under the 
Loan, payable t4lOI1 demand, and shall bear Interest at the rate appflCabte to the Loan. 

Publicity. Lender may display a sign at the construction site infonning the public that Lender Is the construction lender for the Project. Lender 
may obtain ether publicity In connection with the Project through press relea&86 and participation In ground-breaking and opening ceremonies 
and similar events. 

Acttons. Lender shall have the r1ght to commence, appear In, or delend any action or prOCeeding purporting to affect the rights, duties, or 
llabilftles 01 the parties to this Agreement, or the disbursement of funds from the Loan Fund. In connection with this rittll, Lender may incur and 
pay reasonable costs, expenses and attonneys' fees. Borrower covenants 10 pay to Lender on demand all such expenses, together with Interest 
from the date Lender Incurs the expense at the rate speciRed in the Note. and Lender is aulhotlzed to dlsbursa funds from the Loan Fund for such 
purposes. 

RIGHT OF SETOFF. To the extent permitted by applicable law. Lender reserves a ri!j:lt 01 setoff In all Borrowe~s accoLIIIS with Lander (whether 
checking, savings, or some ether account). This includes all accolJ'lts Borrower holds joIndy with someone else and all accounts Borrower may open in 
the Mure. However, this does not Include any IRA or Keogh accounts, or any trust accounts fO{ which setolf would be prohibited by law. Borrower 
authorizes Lender, to the ex1ent permitted by applicable law, to charge or setoff all sums owing on the Indebtedness against any and an such accounts. 

DEFAULT. Each 01 the following shall constitute an Event 01 Default ooder this Agreement: 

Payment Default. Borrower fails to make any payment when due under the Loan. 

Other Defaults. Borrower fails to comply with or 10 perform any other Iatm, obligation, covenant or condHlon contained In this Agreement or in 
any of the Related DocllTl&nlS or \0 comply with or to perform any term. obligation, covenant or condition contalood In any other agreement 
between Lander and Borrower. 

Environmental Default. Failure 01 any party to comply with or perform wInen due any term, obligation. covenant or condition conlalned In any 
environmental agreement executed In connection with any Loan. 

DeflIult In Favor of Third Parties. Borrower or any Grantor defaults under any loen, extension 01 credit, security a..-eement, purchase or sales 
agreemen~ or any other agreement. In favor of any other creditor or person that may materially alleet any 01 Borrower's or any Grantor's property 
or Borrowe~s or any Granto~s ability to repay the Loans or perform their respooUve obUgatioos under this Agreement or any 01 the Aelated 
DocOOl8nlS. 

False Statements. Any warranty, representation or stalSment made or turnlshed to Lender Dy Borrower or on Borrower's behalf under this 
Agreement or the Related OoclJllBllls Is false or misleading in !lIlY material respect. either now or at the ~me made or furnished or becomes false 
or misleading at any time thereafter. 

Death or Insol,vency. The dlssol~tlon 01 Borrower (regardless of whether elecUon to continue Is medel, any member withdraws from Borrower, or 
any other termination of Borrower s existence as a going business or the death 01 !lilY member, the Insolvency 01 Borrower, the appointment of a 
receiver for any part 01 Borrowe~s property, any assigrvnent for the benefit of creditors, any type 01 creditor workout, or the commencement of jlny 
proceedilg under any bankruptcy or Insolvency laws by or against Borrower. I 

Defective CoIlaterallzatlon. This Agreement or !lIlY of the Related DocL.lT1enis ceases to be In lull force and effect (inclUding failIKe 01 any 
collateral document to creat .. a valid and perfected security Interest or lien) at any time and fer !lily reason. 

Creditor or Forfeiture Proceedings. Corrvnencement of foreclosure or forfeiture proceedings, whether by judicial proceeding, self-help. 
repossession ~ any other method, by any credltor of Borrower or by any governmental agency against arrt collateral securing the Loan. This 
Includes a gamlshme~t 01 any 01 Borrower's aocoools, Inclyding deposit acCOI.RS, w~ Lender. However, this Event of Default shall not appiy If 
there Is a good lal.th dlsptM by Borrower as to the valld~ 0{ reasonableness 01 the c!Bm which Is the basis of the credHor or forfeiture proceeding 
and ~ Borrower gives Lender written notice of the cred""r or forielture proceeding and deposfts with lander monies or a surety bond for the 
credHor or fortelture proceeding. In an amount determined by Lender, in its sole discretion, as baing an adequate reserve or bond for the dispute. 

Broach of Construction Contract. The Improvements are not constructed in accordance with the Plans and Spec~icatlons or In acoordance with 
the terms oflhe Conslrucllon Contract 

CesaatJon ot Construction. Prior to the completion of cMtRi~Ui»~ements and equipping of the proJJJ.~M~n of the 
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Improvements or the equipping of !he Project Is abandoned or work ther&oo ceases lor a period of more than ten (10) days lor any reason, or !he 
Improvements are nof completed lor purposes of final peyment to the General Contractor priof 10 May 28, 2007, regardless of lIle reason lor !he 
delay. 

Transfer of Properly. Sale, transfer, hypothecation, assignment, or conveyance of lIle Property or the Improvements or any portion thereof or 
interest therein by Borrower or any Borrower without Lender's prior written consent. 

Condemnation. All or any material portion of the Collateral Is condemned, seized, or appropriated without compensation. and Borrower does nOl 
wkhln thirty (30) days aller such condemnation, Seizure, or appropriation, Initiate and diligently prosecute appropriate action to contest In good 
faith the validity of such condemnation, seizure, or appropriation. 

Events Affecting Guarantor. Any of lIle preceding events occurs with respect to any Guarantor of any of the Indebtedness or any Guarantor dies 
or beoomes ~tent, or revokes or cflSputes the validity of, or liability Lnler, any Guaranty of the Indebtedness. In the event of a death, 
Lender, at Its option, may, but shall not be required to, parmi! the Guarantor'8 eetate to assume uncondttlonally the obligations arising under tha 
guaranty In a mamar ssli6factory to Lender, and, In doing 80, cure any Event of Default 

AdverSe Change. A mal8rlal adverse change occurs In Borrower's financial condlflon, or Lender belleve$ the prospect of payment or 
performance of the loan Is impaired. 

Ril#lt to Cur.. H any defauH, other than a default on Indebtedness, Is curable and If Borrower or Grantor, as the case may be, has not been given 
a nolio8 of a similar default within lIle preceding twelve (12) months, It may be cured H Borrower or Grantor, as the case may be, alter receiving 
written notice from Lender demanding cure of such default: (1) cure the de/rujt within ten (10) days; or (2) If the cure requires more fI1an len 
(10) days, 1mmed'lBtely initiate steps which Lender deems In Lender's &Ole discretion 10 be suHiclent to cure the default and thereafter continue and 
complete all reasonable and necessary steps suHiclent to produce oompliance as soon as reasonably practical. 

EFFECT OF AN EVENT OF DEFAULT; REMEDIES. Upon the occurrence of any Event of DefauH and at any IiIlle therealter, Lender may, at Its option, 
but without any obligation to do so, and In addition to any other rlghlLender without notice to Borrower may have, do any one or more of the following 
without nolice to Borrower: (a) Cancel this Agreement; (b) lnatitute approprlale proceedings to enforce the performance of this Agreement; (c) 
Withhold further disbursement of Loan Funds; (d) Expend foods necessary to remedy the defauH; (e) Take pos&eS8ion of the Property and c:ormue 
construoliOn of the Project; (I) Accelerate maturity of the Note ancilor Indebtedness and demand payment of all sums due Lroder the Nola and/or 
Indebtedness; (g) Bring an action on the Noteancilor Indebtedness; (h) Foreclose Lender's security agreement or Deed of Trust, If any, on the 
Property In any manner available under law; and Ii) Exercise any other right or remedy which H has under the Note or Related Documents, or which Is 
otherwise available at law or In equtty or by slaMe. 

COMPLETION OF IMPROVEMENTS BY LENDER. If Lender takes possession of the Collateral, it may take any and all actions necessary il Its 
judgment to oompleta construction of the Improvements, including but not limited to making ohanges In the Plans and Specifications, wor1<, or materials 
and enterlng Into, modttylng or terminating any oontractual arrangements, subject 10 Lender'S rq,t at any line to discontinue any work wIthouIllabiliIy. 
If Lender elects to complete the Improvements, n will not esstme any IiabItty 10 Borrower or to any other person for completing the Improvements or fOf 
the mamar or quality of construction of the Improvements, and Borrower expressly waives any such liability. Borrower Irrevocably appoints Lender as 
Its attomey-In-fact, with full power of substitution, to complete the Improvements, at Lender's opIIOn, either In Borrower's name or In Its own nama. In 
any event. all sums expended by Lender In cllf1"4lleting the oonslrUClion of the Improvements will be c:orlIlkIered 10 have been disbursed to Borrower 
and win be secured by the Collateral tor the Loan. Any such SUJIS IIlat cause the princp\1 amount of the Loan to exceed the face 'llmount of the Note 
wlU be oonsldered to be an additional Loan to Borrower, bearing Interest at the Note rate and being secured by the Collateral. For Ihaee purposes, 
Borrower assigns to Lender all of Its rl\llt, tiUe and interest In and 10 the Project Documents; however Lender wiD not flave any obligation under the 
Project Documents unless Lender expressly hereafter agrees 10 assume such obligations In writing. Lender wll have the right ,to exercise any rightS of 
Borrower under the Project Documents upon Iile occurrence of an Event 01 D&fault. Except as may be prohibited by applicable law, all of l.ende~s 
ri\llts and remedies, whether evidenced by this Agreement or by any other writing, shall be cumulative and may be exercised slnglJarly or concurrenlly. 

ADDITIONAL DOCUMENTS, Borrower shall provide Lender with the following addftlonal documents: 

Articles of Organization and Company Resolution.. Borrower has provided or wil provide Lendar with a cel1lfled copy of Borrower's Articles of 
Organization, together with a certlfled oopy of resolullons prope~y adopted by the members of the CDrr4lBflY, under which the mentlers authorized 
one or more designated members or employees 10 execute this Agreement, the Note and any and all Security Agruements dlreclly or indirecUy 
securing repayment of the same, and to consummate the borrowings and other trenlSacllons as oontBmpIated under this Agreement, and 10 
consent to the remedies foilowWlg any default by Borrower as provided In this Agreement and In any Security Agreements. 

Opinion of Coun.eI. When required by Landar, Borrower has provided or will provide Lender with an opinion of Borrower's counsel certifying to 
and that (1) Borrower's Note, any Security Agreements and this Agreement constitute valid and binding obligations on Borrower's pert that are 
enforceable il accordance with their respective tem1S; (2) Borrower is validly existing and i'l good standing; (3) Borrower has authority to enter 
Into this Agreement and to consummate the transactions contemplated under this Agreement; and (4) such other matters as may have been 
requested by Lender or by Lender's oounsel. 

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a pert of this Agreement: 

Amendments, This Agr--.-t, together with any Related Documents, constitutes the entire Lnlerstanding and agreement of the parties as 10 the 
mallsfS set forth in this Agreement. No alteration of or amendment 10 this Agreement shell be eHectlve unless given In wrftlng and signed by the 
party or parties sought 10 be charged or bound by the alteration or amendment. 

Attorneys' F_; Expensas. Borrower agrees 10 pay upon demand all of Lender'a costs and expenses, ilcluding Lender's attorneys' fees and 
Lander's legal e~p8nses, Incurred In connectJon with the antorcement of this Agreement. Lender may hire or pay someone else to help enforce 
this Agreement, and Borrower shall pey the costs and expenses of such enforcement Costs and expenses Include Lender's atlOmeys' fees and 
legal expeniSes whether or not there Is a lawsui~ Including attorneys' fees and legal expenses for bankruptcy proceedings (including efforts to 
modify or vacate any automatic slay or injunction), appeals, and any anticlpeted post·judgment collection services. Borrower also shall pay all 
court costs and such additional fees as may be directed by the court. 

Authority to File Notices. Borrower appoints and designates Lender as Its attorney·ln·fact to file for the record any notice that Lender deems 
necasssry 10 prOleCl Its Interest under this Agreement. This power shaD be deemed coupled wkh an interest and shall be Irrevocable while any 
sum or performance remains due and owing Lnler any of the Related Documents. 

caption Headings. Caption headings In this Agreement are for convenience purposes only and are not 10 be used 10 interpret or define the 
provisions of this Agreement 

Governing Law. This Agreement will be governed by federal law applIcable to Lender and, to the extent not preempted by federal law, 
the laWlS of the State of Washington without regard to lis conflicts of law provisiOns. This Ag~nt h .. been accepted by Lender In the 
State of Washington. 

Choice of Venue. If there Is a lawsuit, Borrower agrees upon Lender's request to submit to the jurlsdlctIon of the coons of PIerce County, Slaw of 
Washington. 

lndemnlflcaUon of Lender. Borrower agrees 10 Indemnify, to defend and to save and hold Lender harmless from any and all claims, suits, 
obligations, damages, losses, costs and expenses (including, without linltation, Lender's attorneys' feea, as well as L.ender's architect's and 
engineering fees), demands, liabilities, penaltles,- fines and forfeitures of any nature whatsoever that may be asserted against or Incurred by 
Lender, its officetS, directors, employees, and agents arising out of, relating to, or In any rnemer occasioned by this Agreement and the exercise of 
the rights and remedies granted Lender under this. The forego8lg Indernnlty provisions shall survive the cancellation 01 this Agreement as to all 
matters arising or accruing prior 10 such cancellation and the foregoing indemnity shell survive in the event that Lander elects 10 exercise any of 
the remedies as provided under this Agreement following dBlaiA hereunder. 

eon .... t to Loan Participation. Borrower agrees and consents 10 Lender's sale or transfer, whether now or later, of one or more particlPlition 
Interests In the Loan 10 one or more purchasers, whether related or unrelated 10 Lander. Lender may provide, without any limitation whatsoever, 
to any one or more purchasers, or potential purchasers, any Information or knowledge Lender may have about Borrower or about any other matter 
relating to the Loan, and Borrower hereby waives any rightS Ie privacy Borrower may have with respeof 10 such malters. Borrower additionally 
waives any and aU notices of sale of participation IntereslS, as well a8 Bli noflces of any repurchase of such participation interests. Borrower also 
agreee that the purchasers of any such partiCipation interests will be considered as the absolute owners of such intere&ta In the Loan and will have 
all !he rl~ts granted under the partlclpatlon agreement or agreements governing !he sale of such participation i'lterests. Borrower further wsJyes 
ell riglts of ofiset or counterclaim that it may have now or later against Lender or against any purchaser of such a participation Interest and 
..-.conditionally agreas that eilller Lender or such purchaser may enforce Borrower's obligation under the loan irrespective of the fa~ure or 
Insolvency of any holder of any interest in !he loan. Borrower further agrees that the purchaser of any such partlclpation interests may enforce ~s 
interests irrespective of any personal claims or defenses that Borrower may have against Lender. 

No Waiver by Lender, Lender shaU nof be deemed to have waived any rq,ts under this Agreement unless such waiver Is given i'l writng and 
s~ by Lender. No delay or omission on tile part of Lander In exercls~.@ll'y ~ shall operate as a waiver of sucl\ ~..QI',.<IJl.Y Plbec right. A 
WBlver by Lander 01 a provision of this Agreement ShaIAfPP6NDt~IitUie a waiver of Lender's right ~lIi61i1nd strict 
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<XlfTlJIiance with that provision or any other provision 01 this Agreement. No prior waiver by Lender, nor any coul1le 01 dealing between Lender 
and Borrower, or between Lender and any Grantor, shall coostitute a waiver of any of Lende~s rights or 01 any of Borrower's or any Granlor's 
obligations as to any future transactions. Whenever the consent of Lender Is required under this Agreement, the grantk1g of such consent by 
Lender il any instance shall not constltuta contk1ulng consent to subsequent instanoes where such consent Is required and In !II cases such 
consent may be granted or withheld In the sole discretion of Lender. 

Severablilty. If a court of competent Jurisdiction finds arTf provision of this Agreement to be liege), Invalid. or unenforceable as 10 any 
circumstance, that filding shall not make the offending provision Ulegal, invalid. or unenforceable as to arTf other circumstance. If feasible, the 
offending provision shall be considared modified so that h becomes legal, valid and enforceable. If the offending provision cannot be so modffied, 
~ shall be considered delated from Ihia Agreement Unless othIII'Nise required by law, the Ulegallty, Invalidity, or unenforceabilty of any provision 
of this Agreement shall not affact the legality, validity or enforceability of any other provision of this Agreement 

SUcceslort and AIaIgns. All covenants and agreemenls by or on behalf of Borrower contained in this ~t or any Related Documents 
shall bind Borrower's successors and assigns and shall Inure to the benefit of Lender and Its succeseors and assigns. Borrower shall not, 
however, have the rig,t to ass01 Borrower's rights under this Agreement or any Interest therein, wftflout the prior written oons6flt 01 Lender. 

Survival of Repr_tetlons and Warranties. Borrower IIlderstends and agrees that In extending Loan Advances, Lender is relying on all 
representations, warranties, and covenants made by Borrower In this Agreement or In any certificate or oCher Instrument delivered by Borrower 10 
Lender U'lder this Agreement or the Related Documents. Borrower further agrees that regardless of any Inves~gation made by Lender, all such 
representations, warranties and covenants will sUlVlve the extension of Loen Advances and delivery to Lender of the Related Documents, shall be 
contirlulng In natura, shall be deemed made and redated by Borrower at the time each Loan Advance Is made, and shall remain In flAl force and 
effect untl such tme as Borrower's Indebtedness shall be paid In ful, or IIlti this Agreement shall be terrn.ilaled In the manner provided above, 
whichever Is the laSt to coeur. 

nme I. ·ollhe Eaaence. Time is of the essence in the performance of this Agreement. 

DEFINmONS. The followlng capitalized words and terms shall have the following meanings when used il this Agreement. Unless specifically stated 
to the contrary, all relerences to dollar amounts. shall mean amounts in lawflA moneY of tl1e United States of AmerIca. Words and tamos used in the 
singular shall Include the plural, and the plural shall include the slngular,as the context may require. Words and terms oot otherwise defined il this 
Agreement shall have the meanings attributed to such terms in the Uniform Commercial Code. AcoounUng words and terms not otherwise defined In 
this Agreement shall have the meanings assigled to them In accordance with generally accepted accounting principles as In effact on the date of this 
Agreement: 

Advance. The word 'Advance" means a disbursement of Loan funds made, or'to be made, to Borrower or on Borrow~s behallon a line ofcred~ 
or multiple advance basis under thetarms and cond~ions of this Agreement. 

Agreement The word • Ageemenf' means this Construction Loan Agreement, as this Construction Loan Agreement may be amended or modified 
!rom time to time, together with aU exhibits and schedules attached 10 \his Construction Loan Agreement from time to time. 

Architect's Contract. The words 'Archltecrs Contract' mean the archHecfs contract between Borrower and the arohltect for the Project. 

Borrower. The word 'Borrower' means BLACK DIAMOND DEVELOPMENT COMPANY, LLC and hcfucles all co·slgners and co-makers signing 
the Note and all their successors and asslgrls. 

Collateral. The word 'Collateral' means aU property and assets .,anted as collateral security for a Loan, whe1ller real or personal property, 
whether granted directly or indirectly, whether granted now or In the future, and whe1ller granted In !he form of a security Interest, moItgage, 
collataral mortgage, deed of trusl, asslgrYnent, pledge, crop pledge, chattel mortgage, collateral chattel mortgage, chattel trust, IaclOr'S lien, 
equipment trust, condhlonal sale, trust receipt, lien, charge, lien or title retention contract, lease or consignment intended as a security device, or 
any other security or lien merest whatsoever, whether created by law, contract. or otherwise. 

Completion Date. The words 'Completion Date' mean May 28, 2007. 

Construction Contract The words 'Constructlon Contract' mean the contract between Borrower and the gGflerai contractor for the Project, and 
any subconll'ects with subcontractors, materialmen, laborers, or any other parson or entity for pafIormance of work on the Project or the delivery of 
materials to the Project. 

Event of Default. The words 'Event of Dela~ mean any of the events 01 dela~t set forth In this Agreement In the defa~t sactlon of this 
Agreement 

GAAP. The word 'GAAP' means generally accepted accounting principles. 

Grantor. The word 'Grantor' means each and all of the persoos or enlftles grantlng a Security Interest In any Collateral for the Loan, including 
wl!houtllmltation all Borrowers granting such a Security Interest. 

Guarantor. The word 'Guarantor" means any guarantor, surety, or aocomrnodstlOn party of any or all of the Loan and any guarantor \Ilder a 
oompletlon guaranty agreement 

Guaranty. The word 'Guaranty" means the guaranty from Guarantor to Lender, including without limitation a guaranty of all or part of the Note. 

Improvements. The word 'Improvements' means a~ existing and future buidings, structures, facil~les, fixtures, additions, and similar construcllon 
on the Collateral. 

Indebtedness. The word 'Indebtedness' means the indebteckless evidenced by the Note or Related DoetnI8fIts, Including all pmc;paI and 
interest together with all other Indebtedness and costs and expenses for which Borrower is responsible under this Agreement or IIlder any of the 
Related Documents. 

Lender. The word 'Lender' means Frontier Bank, lis SUCC96S01'S and assigns. 

Loan. The word 'Loan' means the loan or loans made 10 Borrower under this Agreement and the Related DoclnleOts as desc!ibed . 

Loan Fund. The words 'Loan FIIld' mean the undisbursed proceeds of the Loan under this Agreement together with any equity funds or other 
deposits required from Eiorrower lIlder this A(189fTl8nt. 

Note. The word 'Ncta" means the promissory note dated November 28, 2005, In the original principal amount of $4.090,000.00 from Borrower 
10 Lender, togeIher with all renewals 01, extensions of, mod~lcations 01, refonanc.,gs of, consolidations 01, and slbsthutlons for the promissory note 
or agreement. 

Perinltted Uens. The words 'Permitted Liens' mean (1) liens and security Interests securing Indebtedness owed by Borrower to Lender; (2) 
liens for taxes, assessments. or similar charges either oot yet due or being contested In good faith; (3) liens of materialmen, mechanics, 
warehousemen, or carriers, or other like liens arising in the ordinary course 01 business and securing obligations which are not yet delinquen~ (4) 
purchase money liens or purchase money security Interests upon or In any property acquired or held by Borrower In tl1e ordinary course of 
business to secure Indebtedness outstanding on the date of this Agreement or permitted 10 be Incurred IIlder the paragraph of this Agreement 
titled 'Indebtedness and liens' ; (5) liens and security InlereslS which, as of the dale of this Agreement, have been dlscfosed 10 and approved by 
the Lender In wriUng; and (6) those liens and security ilterests which In the aggregate constitute an immaterial and insignificant monetary amount 
with respect to the net value of Borrowe~s assets. 

Plans and SpecJflcaUons. The words "Plans and SpaciflC8tions' mean the plana and specffloations lor the Project which have been submiUed to 
and initialed by Lender, together with such changes and additions as may be approved by Lender in writing. 

Pro/ect The word "Project' means the construction proJact as described in the 'Project DescrlpHon' section of tl11s Agreement. 

Project Documents. The words "Project Documents" mean the Plans and Specifications. all studies, data and drawings relating 10 the Projec~ 
whether prepared by or lor Borrower, the Construction Contract, the Architect's Contrac~ and ail other contracts and agreements relating to the 
Project or the construction of the Improvements. 

Property. The word 'Property" means the property as descrbed in lI)e 'Project Oes~n" saction 01 this Agreement. 

Real Property. The words 'Real Property" mean the real property, .,tereslS and rights, as further described in the 'Project Description" section of 
this Agreement. 

Related Documents. The words "Related Documents" mean all promissory notes, credit agreements, loan agreements, environmental 
agreements. guaranties, security agreements, mortgages, deeds of trus~ security deeds, collateral rnongeges, and au oIher Instrunents, 
agreements and documents, whether now or hereafter eXIs~ng, executed in connection with the Loan. 

security Agreement The words 'Security Agreement" mean and include w~out limitation any agreements, promises, covenants, arrangements, 
understandings or other agreements, whether created by law, contract, or otherwise, evidencing, govemlng, representing, or creatflg a Security 
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Security Intereet. 'The words 'Security Interest" mean, wilhoutllmilation, any and ali types of collateral security, present and future, whether n the 
form 01 a lien, charge, eIlC\Jmbranoe, mongage, deed of trus~ security deed, asslgnme~ pledge, crop pledge, chattel mortgage, collateral chatlel 
mortgage, chattel trus~ factor's lien, equipment trust, condltJonal sale, trust receipt, tien or ti1le retention contrac~ lease or consignment Intended as 
a security device, or any other security or lien Interest whatsoever whether created by law, oontract, or o1herwise. 

BORROWER ACKNOWlEDGES HAVING READ ALL THE PROVISIONS OF THIS CONSTRUCTION LOAN AGREEMENT AND BORROWER 
AGREES TO ITS TERMS. THIS CONSTRUCTION LOAN AGREEMENT IS DATED NOVEMBER 28, 2005. 

BORROWER: 

BLACK DIAMOND DEVELOPMENT COMPANY. LLC 

BY'~ ~ BLACK DIAMOND 
DEVELOPMENT COMPANY. LLC 

LENDER: 

FRONTlER BANK 
.--s--~.-;;pJ , 

By~~J~ 
AuthOr I ~ 
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• PROMISSORY NOTE • 
Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC 

4114 B PLACE NW· SUITE 108 
AUBURN, WA 98001 

Lender: Frontler Bank 
Tac:oma RMI Estate 
1102 Commerce St., Sulle 600 
TaCOlllll, WA 98402 

Principal Amount: $4,090,000.00 Initial Rate: 8.000% Date of Note: November 28, 2005 
PROMISE TO PAY. SLACK DIAMOND DeVELOPMENT COMPANY, LLC ("Borrower") promiSeS to pay to Frontier Bank '"Lender"), or order, In 
lawful money of the Un lied Stales of America, the principal IIIIOIInl of Four Million Ninety Thousand & 0QI100 Dollars (54,090,000.00) or ao 
much a. may be outstanding, together wllh Interesl on the unpaid outstanding principal bllInce 01 each advance. Inl ... eal shall be calculated 
Irom the dete of each advance unlll repayment of each advance. 

PAYMENT. Borrower will pay Ihil loan In one paymenlol all outatandlng principal plus an accrued unpaid In-'I on May 21, 2007. In 
addillon, Borrower will pay regular monlhly payments 01 all accrued unpaid lnIereet due .. of each payment dete, beginning December 28, 
2005, wllh all lubsequent Inleresl paymente 10 be due on 1h9 same dey of eICh month after that. Unl ... otherwlH agreed or required by 
appllcabla law, payments wUI be applied first to any accrued unpaid Interest; then 10 principal; then to any unpaid COllection coats; and than 10 
any late charges. Inl_1 on thll Note II compuled on a 365/385 Ilmpte InterBlt bul.; thIIlll, by applying the rallo 01 the annual Intereat rale 
over the number of dayeln a y.ar (366 during leep yeere), multiplied by the outatandlng principal balance, multiplied by the actual number of 
dave Ihe prinCipal balance ia outstanding. Borrower will pay Lender at Lender'l addreu ahown above or at such olhllr plac:e a. L.ndet' may 
designate In writing. 

VARIABLE INTEREST RATE. The interest rata on this Note Is Subject to change from time to time based on changes in an index which Is the Frontier 
Bank Base Rate (the "Intlex'). The Index is not neoessarlly the lowest rata Cherged by Lender on lis loans and is set by Lender In lis sola discretion. If 
the Index becomes unavailable during the term of this loan. lender may tleslgnate a substitute Index after notifying Borrower. Lender willlsli Borrower 
!he current Index rate upon Borrower's request. The Interest rata change will not occur more oftan than each day as base rate changes. Borrower 
ooderstands that Lander may make loans based on other rates as welt. The Index currenlly II 7.000% per annum. The Intaresl rate to be applied 
to the unpaid prinCipal balance of this Note will be at a rata of 1.000 percentage point over IhII Index, resulting In an Initial rate of 8.0000/. per 
annum. NOTICE: Under no olrcumstances wll1he interest rate onlhl6 Note be mom IhIln the maximum rale allowed by appUcablelaw. 

PREPAYMENT; MINIMUM INTEREST CHARGE. Borrower agrees thai all loan fees and other prepaid tiJance charges are earned fully /IS 0/ Ihe dale 
of the loan and will not be subject to refund upon early payment (Whether volunlaly or 86 a result of defa"I), except as otherwise required by law. In 
any event. even upon full prepayment of \his Nota, Borrower t.ndenllands that Lender Is entitled to a minimum Int_1 charge of $5.00. Other than 
Borrower's obligation to pay any mlninum interest Charge, Borrower may pay witJout penalty 811 01 a portion olthll amount owed earlier than it is due. 
Eariy payments will not, unless agreed to by lender In writing, relieve Borrow« of Borr0'N8r's obligation to continue to make payments 01 accrued 
IJIlpaid interest. Rather, ea~y payments will reduce the principal balance due. Borrower agrees not to send lender payments merkad "paid In full', 
"without recourse", or similar tanguage. If BorrOYolGl' sends such a payment. Lender may accept H without losing any of lander's rights under this Note, 
and Borrower w~1 rerneln obligated to pay any further amount owed to lender. AU \Willen communications concerning dlspuled amounts. including any 
check or other payment Instrument that Indicates that the payment constitutes 'payment In full" of the amolJllt owed or that Ia tendered with other 
condUlons or limitations or as full salisfactlon of a disputed amooot must be malad or delivered to: Frontier Bank, Tacoma Real Eslate, 1102 
Commerce St., Suite 600 Tacoma. WA 98402. 

LATE CHARGE. If .. paymant Is 10 days or more late, Borrower will be charged 5.000% of the regularty .cheduled payment or $10.00, whtchever la 
greater. 

INTEREST AFTER DEFAULT. Upon default, including failure to pay upon final matuoity, lander. at Its option. may, If permitted under applicable law. 
Increase the variable interest rate on this Note to 6.000 percentage poinl$ over \he Index. The interest rata will not exceed the rT18J<irrun rate permitted 
by applicable law. 

DefAULT. Each of the following shall constllute an event of defaUlt ("Event of Default") under this Note: 

Payment Default. Borrower f8~s to make any payment when due under this Nola. 

Other Defaults. Borrower fB.~s to C0111lly with or to perform any other term, obligation, covenant or condHion contained In this Note or in any of 
the related documents or to comply with or to parlorm any term, obligation, covenant or condlIlon contained In any other agreement between 
Lender and Borrower. 

Default In Favor 01 Third Parties. Borrower or any Grantor defaults under any loan, extension of credit, security agreement, purchase or salas 
agreement, or any other ageement. in favor of any other creditor or person that may me.terlaly affect any of Borrower's properly or Borrower's 
ability to repay lI\is Note or perlorm Borrower's obligations Under this Note or any of the related documents. 

environmental Defaull. Fa~ure 01 any party 10 cOflllly with 01 parlonn wflen due any term, obligation, covenant or condition CQIltaIned In any 
envlronmenlal agreement executed in connection with any Joan. 

False Stal_ts. Any warranty. representation or statement made or furnished 10 lander by BorroWlIt' or on Borrower's behalf lO1er this Nols 
or the related documents is false or misleading in any material respect, either now 01 at the lime made or furnished or becomes false 01 misleading 
at any time thereafter. 

Death or Insolvency. The dissolution of Borrower (ragardess of whether election \0 continue Is made), any member withdraws from Borrower, or 
any other tennination of BOirower'a existence as a going buairHiss or the death 01 any member, the Insolvency of Borrower, the appointmant 01 a 
receiver for any part of Borrower's property. any assignment for the benefit 01 creditors, any type 01 creditor wor1<oul, or the commancernetlt·ol any 
proceeding under any bankruptcy 01 Insolvency laws by or against Borrower. 

Creditor or Forfeiture Proceecllngs. Commencement Of fOieclosure or forfeiture proceedings, whether by Judicial proceeding, Self.help, 
repossession or any other method. by any cred~or of Borrower or by any governmental agency against any COllateral secLOing the loan. This 
Includes a gamis~t of any of Borrower's accoonts, .Including deposK accolA'll,. with lender. HOlVeYill'. this Event of Oefault sha. not apply ff 
there Is a good faith dISpute by Borrower as \0 the validity or reasonabien&Ss of the claim which Is the basis of the creditor or forfeiture proceeding 
and if Borrower gives lender written notice 01 the creditor or forfeiture proceeding and depositS with Lender monies or e surety bond for the 
creditor or forfeiture proceeding. in an amount determined by Lender, In its sole discretion, as being an adequate reserve or bond for the dispute. 

Evenl. Affecting Gu,rantor. Any of the preceding events OCCur. with respect to any Guarantor of any of the Indebtedness or any Guarantor dies 
or becomes Incompetent, or revokes or disputes the validity of, or lIabUity undw, any guaranty 01 the lndebtedn8l;s evldencQ<j by this Note. In the 
event 01 B death. Lander, at its option. may. but shall not be reqWed to. permit the Guarantor's eslata to assume uncondHlonaily the obligations 
arising under the guaranty In a mamar satisfaclory to lender. and. In d~ so, cure any Event 0/ Default. 

Adverse Change. A material adv"",e change occurs In Borrower's linanclal condition or Lender believes the prospect 01 payment or 
parlormance 01 ffliS NoIe is Impaired. ' 

Cu~ Provisions. If any default, ather than a tlefault In paymenl is curable and ff Borrower has oot ~ ~en a notice of a brBflch 01 the S8l1'l9 
prOVISion 01 thiS Note with., the preceding twelve (12) months. It may be cured H Borrower. after receiving w~1t9n notice from Lender demancfi'lg 
cure of such de/ault: .(1)~ cures the default within ten (to) days; or (2) if the cure requires more than tan (10) tleys. inmediately InlUatas steps 
whICh lender deems In Lencler's sole discretion to be sufficient to cure the default and thereafter continues and C<JI'l1lIet98 all reasonable and 
necessary steps sufficient to produce compliance as soon as reasonably practical. 

LENDeR'S RIGHTS. Upon default. lender may dectare the enUre .... pald principal balance on this Note and all accrued unpaid Interest inmedialely 
due, and Ihen Borrower will pay that amount. 

ATTORNEYS' FEES; EXPENSES. Leoder may hire 01 pay someone else to help collect this Note ~ Borrower does not pay. Borrower wUI pay Lender 
thaI amount. This includes. subject to any linlls under applicable law. lender's attorneys' fees and Lender's legal 9)(pBrlSes, whether or nol there Is a 
lawsuit, including attorneys' fees, expenses for benIIruptcy proceedings (Including efforts to modify or vacate any automatic stay or InJIJIlCIion) and 
appeals. 1/ not prohibited by applicable law, Borrower also wiU pay any coort costs,ln addition 10 all other awns provided by law. • 

GOVERNING LAW. This Note will be governed by federal law applicable 10 Lenclar and, to the extenl not preempt!!lk.!eClerallaw the laws of 
the State 01 Waahlngton wlthoul regard to Its conflicta of law provisions. Thla Note hal been accepled by LlIIlrlfrllltlltittlKi.~lnglon. 

CHOICE OF VENUE. II there is a lawsun, Borrower agrees upon lender's request to subm~ 10 \he jurisdiction oltha ~ ... Cd,,,,,, Stal of 
Washington. r or ~' a 

DISHONORED ITEM FEE. Borrower wUI pay a fee to Lender of $20.00 if Borrower makes a paymenl on BorroweVs 9nOa1J ~~ check or 
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RIGHT OF SETOFF. To Ille extent permitted by applicable law, Lender reserves a right of setoff il all BofTower's accounts with Lender (whether 
checking, savings, or some other accooot). This Includes all accounts Borrower hokls joiltly with som9Ona oIse and all accounts BofTower may open In 
the future. However, this does not Include any IRA or Keogh accounts, or any trust accounts lot which setoff would be prohibited by law. Borrower 
authorizes Lender, to the eKient permitted by applicable law, 10 charge or setoff all sums owing on the Indebtedness against any and all such accounts. 

COLLATERAL. Borrower acknowledges this Note Is secured by the following collateral de$crlbed In the security instru11enls listed herein: 

(AI a Constructiofl Deed of Trust dated November 28, 2005, to a trustee in favor 0/ Lender on real property located In KING County, Slate of 
Washington. 

(B) an Assignment of All Rents to I..snder on real property located In KING County, Slate of Washington. 

LINE OF CREDIT. ThIS Note eviclenCes a sh"al!j1t line of cred~. Once the totaJ amount of principal ha& baM advanced, Borrower Is not entIUed to 
IUlther loan adVances. Advances under this Note may be requested either oraHy or In writing by Borrower or as . provided In 11118 paragraph. Lender 
may, but need nol, require thet all oral requests be conflrmed In writing, All oommunicatlons, inslruclions, or directions by tslephone or otiherwlse to 
Lendar are to be directed to Lender's office shown abovEl. The lallowlng persons currenuy are authorized, except !IS provided In this paragraph, to 
request advances and authorize payments . Under the line of cred~ until Lender receives from Borrower, at Lender's eddress shown above, written 
notice of revocation of their au1hority: LEE WITTENBERG, Manager of BLACK DlAMONO DEVELOPMENT COMPANY, LLC; and WAYNE A 
COURTNEY, Manager of BLACK DIAMOND DEVELOPMENT COMPANY, LLC. FOR CONSTRUCTION PURPOSES ONLY. Borrower agrees 10 be 
liable for all sums either; (A) advanced in aooordance w~ the instructions of an authorized person or (B) credited to any of Borrower's acocunts with 
Lender. The unpaid principal balance owing on this Note at Bny time may be evidenced by endorsements on this Note or by Lender's Intemal records, 
InCluding daiy computer prlnt·outs. 

SUCCESSOR INTERESTS. The terms of this Nole shall be binding ~ BofTower, and upon BofTower's heirs, personal represeotatlves, suocessors 
and assigns, and shall Inure to the benefit oll.ender and lis successors and assigns. 

NOTIFY US OF INACCURATE INFORMATION WE REPORT TO CONSUM!R REPORTING AGENCIES. Please nDlily us ~ we report any inaccurate 
Information about your accounl(s) to a consumer reporting agency. Your wriUen notice describing the specific inaccuracy(les) should be sent to us at 
!he following address: Frontier Bank 332 SW Everett Mall Way Evere", WA 98204. 

GENERAL PROVISIONS. Lender may delay or forgo enforcing any of its ri!j11l1 or remedies under this Note without losing them. Borrower and any 
other peiSOn who signs, guarantees or endorses this Note, to the extent allowed by Jaw, waive presentment, demand for payment, and notice of 
dishonor. Upon any change In the terms of this Note, and unless otiherwise expressly stated In writing. no p8l1y who slg<lS this NOIEI, whether as maker, 
guarantor, accommcxJatlon maker or endorser, shall be released lrom liability. All such parties agree lhat Lender may reoew or extend (rep98tedy and 
lor any length of time) this loan or release any party or guarantor or collateral; or Impair, fal to realize upon or perfect Lender's security Interest In the 
collateral: and take any other aellon deemed necessary by Lender Without the consent of or nollce 10 anyooe. All such partfes alSo agree thet Lender 
may modify this loan without the consent of or notice to anyone other than the party with whom the modifICation Is made. The oIJIlgations uneter !his 
Note are joint and several. 

PRIOR TO SIGNING THIS NOTE, BORROWER READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS NOTE, INCLUDING THE VARIABLE 
INTEREST RATE PROVISIONS. BORROWER AGREES TO THE TERMS OF THE NOTE. 

BORROWER ACKNOWLEDGES RECEIPT OF A COMPLETED COpy OF THIS PROMISSORY NOTE. 

BORROWER: 

BlACK DIAMOND DEVELOPMENT COMPANY, LLC 

BY'~~ . LiTTENBERG;ari8iJe( of BLACK DIAMOND 
DEVELOPMENT COMPANY, LLC 
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AppendixE: 2005 Construction Deed of Trust 



RETURN ADDRESS: 
FronUer Bank 
Tacoma RBII Eatale 
1102 Commerce St, SUlia 
600 
Tacoma, WA 98402 

11'111111111111 
~=~~ar~ OT 41.00 
12/ea/2885 la:52 
KING COUNTY, WI 

CONSTRUCTION DEED OF TRUST 

DATE: November 28, 2005 

Reference # (If applicable): TAREXX7139 
Grantor{s): 

F:r- 2,0181160 (y 
Additional on page __ 

1. BLACK DIAMOND DEVELOPMENT COMPANY, LLC 

Grantee(s) 
1. Frontier Bank 
2. LANDAMERICA COMMERCIAL SERVICES, Trustee 

Legal Description: PTN NE 1/4 OF NW 1/4, SECTION 11, TOWNSHIP 21 N, RANGE 6E 
Additional on page 2 

Assessor's Tax ParceIID#: 1121069069 

THIS DEED OF TRUST Is dated November 28, 2005, among BLACK DIAMOND 
DEVELOPMENT COMPANY, LLC, whose addresa is 4114 B PLACE NW - SUITE 106, 
AUBURN, WA 98001; a Washington Limited Liability Company ("Grantor"); Frontier Bank, 
whose mailing address Is Tacoma Real Estate, 1102 Commerce St., Suite 600, Tacoma, WA 
98402 (referred to below sometimes as "Lender" and sometimes as "Beneficiary"); and 
LANDAMERICA COMMERCIAL SERVICES, whose mailing address Is 601 UNION STREET -
SUITE 1100, SEATTLE, WA 98101 (raferred to below as "Trustee"). 

,';LED FOR RECORD AI' REQUEST 0;: 
TRANSNATION TITLE INSURANCE CO 
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CONVEYANCE AND GRANT. For valuable eonslderatlon, Grantor conveys to Truatee In trust with power of ..... right 
of entry lind po_slon and for the benefit 01 Lender .. BenefiCiary, all 01 Grantor's ri(jrt, tille, and interest In and to the 
following described real property, together with all exislilg Of subsequently erected or affixed bUlldlng&, Improvements and 
fixtures; all easements, rights of way, and appurtenances; all water, water rights and ditch IVlts (including stock In utllHIes 
with ditch or Irrigation rights); and all other IVlts, royaltieS, ancl prt?fits relatrlQ to the real pro~rty Including without limitation 
all mCnarals, oil, gas, geol!1ermal and simiar mailers, (the "Real Propeny") located In KING County, State of 
Washington: 

THAT PORTION OF THE NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF 
SECTION 11, TOWNSHIP 21 NORTH, RANGE 6 EAST, W;U., LYING WEST OF THE 
WESTERLY RIGHT-OF-WAY MARGIN OF THE BLACK DIAMOND-RENTON ROAD (SR 
169); SAID PARCEL BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNING AT THE SOUTHWEST CORNER OF SAID SECTION SUBDIVISION; 
THENCE NORTH ON THE WEST LINE THEREOF, A DISTANCE OF 341.53 FEET; 
THENCE EAST ON A L.INE, BEING AT RIGHT ANGLES TO SAID WEST LINE, A DISTANCE 
OF 757.62 FEET, MORE OR LESS, TO THE WEST RIGHT-Of-WAY LINE OF SAID BLACK 
DIAMOND-RENTON ROAD (SR 169); 
THENCE SOUTH 17 32'50" EAST ON SAID RIGHT-OF-WAY LINE A DISTANCE OF 358.19 
FEET TO THE INTERSECTION OF SAID LINE WITH THE SOUTH LINE OF SAID SECTION 
SUBDIVISION; 
THENCE WEST ON SAID SOUTH L.INE A DISTANCE OF 865.61 FEET TO SAID -POINT Of 
BEGINNING. 

SITUATE IN THE CITY OF BLACK DIAMOND, COUNTY OF KING, STATE OF 
WASHINGTON. 

The Real Property or Its address 18 commonly known as 30711 3RD AVENUE, BLACK 
DIAMOND, WA 98010. The Real Property tax Identification number Is 112106 9069. 
Grantor hereby assigns a8 security to Lender, all of Grantor's righ~ ~~e, and Interest In and to all leases, Rents, and profits 01 
the Property. This assignment Is recorded In accordance with RCW 65.08.070; the lien created by this asSignment Is Intended 
to be specifiC, pertec1ed and chOate I4XlI1 the recording of this Deed of Trust. Lender grants to Grantor a license to coUect 
the Rents ancl profits, which license may be revoked at Lender's option and shall be automatically revoked upon acceleration 
of all or part 01 the Indebtedness. 

THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN THE RENTS 
AND PERSONAL PROPERTY. IS GIVEN TO SECURE (A) PAYMENT OF THE INDEBTEDNESS AND (B) 
PERFORMANCE OF ANY AND ALL OBUGAnONS UNDER THE NOTE, THE RELATED DOCUMENTS. AND THIS DEED 
OF TRUST. THIS DEED,BF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN 
THE RENTS AND PERSONAL PROPERTY, IS ALSO GIVEN TO SECURE ANY AND AU. OF GRANTOR'S OBLIGAnONS 
UNDER THAT CERTAIN CONSTAucnON LOAN AGREElENT BElWEEN GRANTOR AND LENDER OF EVEN DAre 
HEREWITH. ANY EVENT OF DEFAULT UNDER THE CONSTRUCTION LOAN AGREEMENT, OR ANY OF THE RELATED 
DOCUMENTS REFERRED TO THEREIN, SHALL ALSO BE AN EVENT OF DEFAULT UNDER THIS DEED OF TRUST. 
THIS DEED OF TRUST IS GIVEN AND ACCEPTED ON THE FOLLOWING TERMS: 

PAV~NT AND PERFORMANCE. Except as o1herwisa provided in this Deed of Trust, Grantor slulJl pay to Lender a/l 
arpounts secured by this Deed of Trust as they become due, and shall stricUy and in a timely manner perform all 01 GranlO(s 
6b/lgatlons under lhe Note, this Deed 01 Trust, and the RBlated Documents. 

CONSTRUCTION MORTGAGE. This Deed 01 Trust Is a 'construction mortgage' tor the purposes 01 Sections 9-334 and 
2A·309 of the Unl10rm Commercial Code, as those sections have been adopted by the Slate of Washington. 

POSSESSION AND MAINTENANCE OF THE PROPERTY. Grantor agrees thai GranlOr'a possession and use of the Property 
shaU be govemed by the following provisions: 

Possession and Use. Until the occurrence 01 an Event of Defau~, Grantor may (1) remain in possession and contrOl of 
the Property; (2) use, operate or manage the Property; BOO (3) collect the Rents Irom the Property (this privilege Is B 
license from /.ender to Grantor automatically revoked upon default), The IoIlowing provisions relate to lhe use 01 the 
Property or to other limitations on the Property. The Real Property Is not used principelly for agric~tural purposes. 

Duty to Maintain. Grantor shall maintain the Property in tenantable condHlon ancl promptly perfOtm all repairs, 
replacements, ancl mainlenance necessary to preserve Its value. 

Nuisance, Wasta. Grantor shall not cause, conduct or perrm any nuisance nor comrnH, perm", or suffer any stripping of 
or waste on or to the Property or any portion of the Property. WrthoUilimiting the generality of the foregoing, Grantor wUl 
not remove, or granl to any other party the right to remove, any Umber, minerals (including oil and gas), coal, clay, 
scorCa, soil, gravel or rock products without /.ender's prior wri!fen consent. 

Removal of Improvements. Grantor shall nol demolish or remove any Improvements from the Real Property without 
Lender's prior written consent. A>; a condition to the removal of any Improvements, lender may require Grantor to make 
arrangements sa/islactory to Lender to replace such I~rovements with Improvements of at least equal value. 

Lendar's Right to Enter. Lender ancl Lender's agents 8Ild reprasen18tives may enter upon the Real Property at all 
reasonable times to attetK1 to Lander's irJtsresls and to inspect the Real Propel1y for pwposes of Grantor's compliance 
with the terms ancl conditions of this Deed of Trust 

Compliance with Governmental Requirements. Grantor shall promplly comply, and shal promptly cause compliance 
by all agents, tenants or other persons or entities of every nature whatsoever who rent, lease or otherwise use or occl4lY 
the Property in any manner, with all laws, ordinances, and regulations, now or herealler in affect, of all governmentsl 
authorities applicable to the use or occupancy of the Property, including without limilation, the Americans With Disabilities 
Act Grantor may contest in goOd faith any such law, ordlnance, or regtJation BIld withhold cOfl1JIlance during any 
proceeding, Including appropriate appeals, so long as Grantor has notlfled Lender in wrililg prior 10 doing so and so 
long as, in Lender's sole opinion, Lender's Interests in the Property are not jeopardized. Lender may require GranlCr to 
post adequate security or a surety bond, reasonably satisfactory to Lender, to protact lender's interest. 
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Duty to Protect. Grantor agrees nel1l1er to abandon or leave II'lIIttended the Property. Granlor shall do aft OIher acts, r. 
addition to lhose acts set Ioc1h above In this section, which from the character and use 01 the Property are reasonably 
nBC_ry to prolacl and preserve the Property. 

Construction Loan. If some or all of the proceeds 01 the loan creating the Indebtedness are to be used to construct or 
complete construction 01 any Improvements on the Property, the Improvements shan be COIllJleted no IalSr than 1I1e 
maturHy date of the Nola (or such earlier date as Lender may reasonably establish) and Grantor shall pay in full aU costs 
and expenses In connection with the work. Lender wli dlsbonse loan proceeds under such terms and condltlons 8S 
Lender may deem reasonably necessary to Insure that the interest created by this Deed 01 Trust shall have pr10rHy over 
aU possible liens, ilcIUding those of material sL4JPlieB and workmen. Lendar may require. among other things. ths1 
disbursement requests be supported by receipted blls, expensellffldavtts, waivers of liens, construction progress 
reports, and such olher documentation as ~r may reasonably request 

DUE ON SALE - CONSENT BY LENDER. ~r may, at Lender's option, (A) declare Immediately due Bnd payable all 
SLmS secured by this Deed of Trusl or (S) Increase the Interest rate provided for In the Note or other document evidencing 
the Indebtedness and Impose such other condHlons as Lender deems apprClprlate, upon the sale or transfer, without Lender's 
prior written eonsent, of all or any part of 111& Real Property, or any Interest in the Real Property. A "sale or transfer" means the 
conveyance of Real Property or any right, title or Interest in the Real Property; whether legal, beneficial or equttable; whether 
voluntary or Involuntary; whether by outright sale, deed, InslSllment sale contract, land contrac~ contract for deed, leasehold 
interest with a term greater than three (3) years. lease-opllon contract, or by sale, assIgnmen~ or transfer 01 arty beneficial 
interest n or to any land trust holding tiUe to the Real Proparty, or by any other method 01 conveyance 01 an Interest In the 
Real Property. If any Grantor Is a corporaUon, partnership or limited li/IbIHy company, transfer also includes any change n 
ownership of more than twenty-five percent (25%) of the voting stock, partnerehlp inlerests or limited liabllHy ~arty 
intarasts, 88 the case may be, of such Grantor. However, this option shall not be exercised by Lender K such exercise is 
prohibltsd by laderallaw or by Washington law. 

TAXES AND UENS. The following provisions relating to the taxes and liens on the Property are part 0I111i8 Deed of Trust 

Payment Grantor shall pay when due (and In all events prior 10 dallnquency) all taxes, speciallaXes, assessments, 
charges (inclUding water and sewer), fines and IfT1XlIIlIJons levied against or on acoount of the Property, and shall pay 
when due all claims for work done on or for services rendered or material fumished to the Property. Grantor shall 
maintain the Propsrty free of all liens having priority over or equal to the interest of Lender under this Deed 01 Trust, 
except lor the lien of taxes and assessments not due and except as OIherwlse provided r. this Deed of Trust 

Right to Contsat Grantor may withhold payment of any tax, asaessmGnI, or claim in comectlon with a good faith 
dispute over the obligation to pay, so long lIS Lendef's Interest r. the Property is not jeopardized. If a lien arises or is 
fPed as a result 01 nonpayment, Grantor shall w.11hin flIIeen (15) days after the lien arises or, If a lien Is filed, within fifteen 
(15) days after GranlOr has notice 01 the fling, secure the d~harge of the lien, or H requestsd by Lender, d.eposn wllh 
Lender cash or a sufficient corporate surety bond or other security satisfactory to Lender In an amount sufficient to 
discharge the lien plus any costs and attorneys' lees, or other charges thet could accrue as a result 01 a foreclosure or 
sale under lila lien. In any contsst, Grantor shall defend Itself and Landar and shal satisfy any advense Judgment before 
enforoement against the Property. Grantor shall name Lender as an addilional obligee under any surety bond furnished 
In the contsst proceedings. 

Evidence of Payment Grantor shall upon demand fumlsh to Lendar satislactory evldenoe of payment of the taxes or 
assessments and shall authorize the appropriate governmental oIfIclallO deliver to Lender at any time a written statement 
of !he taxes and assessmenl$ against the Property. 

Notice of Construction. Grantor shall notify Lender at least fifteen (15) days before any wol1t is commenced, Bny 
services are furnished, or any mater~ls are supplied to the Property, I any mechanic's lien, matBlialmen's lien, or other 
lien C()ljd be asserted on account of 1I1e worle, services. or materials. Grantor wiW upon request of Lender fumlsh to 
Lender advance assurances satisfactory to Lender flat Grantor can and wlU pay the cost of such Improvements. 

PROPERTY DAMAGE INSURANCE. The following proviSions relating to Insuring the Property 8Ie a part of this Deed of 
Trust. 

Maintenance of Insurance. Granlor shall procure and maintain policies of fire insuranca with standard extended 
coverage endorsements on a replacement basis for the full insurable value covering all Improvements on the Real 
Property In an amount sufficient to avoid application of any ooinsuranca clause, and with a standard mortgagee clause In 
favor of Lender. Grantor shall also procure and maintain COIJ1lf'EIhenslve general IWIIy Insurance in such coverage 
amounts as LsrJdar mill' request with Trustee and landIN being named as addlllonaJ Insureds in such liabilHy insurance 
Policies. Addltlonally, Grantor shaU maintain such othar in&uranca, including but not limited 10 hazard, bualness 
interruPllon, and boiler insurance, a8 Lender may reasonably require. Policies shall be wrlUen In form, amounts, 
coverages and besls reasonably acceplSbIe 10 L..ender and Issued by a COIlll8I'Y or companies reasonably acceptable to 
Lender. GranlOr, upon request of Lender,will deliver 10 Lender from time to tine the policies or certHlcales of Insurance 
In form &atlstactory to landar, Including stipulations that coverages will not be cancelled or dlrninlahed without at least 
thirty (30) days prior WrlIfBn notice to lender. Each Insurance policy also IIhaII include on ~nI providing that 
coverage in favor of Lender win not be Impaired in ony way by any act. omission or default 01 Grantor or any other 
psrson. Should the Real Prcperty be located In an area designated by the Director 01 the Federal Emergency 
Management Agency as a speclal flood hazard area, Grantor agrees 10 oblSln and mantaln Federal Flood Insurance, n 
available, wtthln 45 days aiter notice is given by lender that the Property Is Iocatsd In a 5Jl8CiaJ Hood hazard area. for the 
full unpald principal balance of the loan and any prior liens on the property securing the loan, up to the rnaxinI.m policy 
limits sal under the National ROOd Insurance Program, or as ol/1erwise required by Lender, and 10 rnainlaln sucl1 
insuranoe for the term of the loan. 

Application of Proceed., Granlor shall promplly notify Lender 01 any loss or damage to the Property. Lender may 
make proof 01 loss ~ Grantor fails to do so within fifteen (15) days of the casually. Whether or not Lender's securily is 
impaired, lender may, at Lender's ' election, receive and rstain the proceeds of arty Insurance and apply the proceeds to 
the reduction of the Indebtedness, payment of any lien affecting 1I1e Property, or the restoration and repair of the 
Property. If LsrJder elects to apply the proceeds to rastoration and repair, Grantor shall repair or replace the damaged or 
deslroyed Improvements In a manner satl&factory 10 Lender. Lender shall, upon satisfactory proof 01 such expenditure, 
pay or reimburse Grenlcr from the proceeds for the reasonable cOS! of repair or restoration n Grantor Is not in defaut 
under this Deed of Trust Any proceeds which have not been disbursed within 180 days after their reoeipt and whiCh 
Lender has not corrrnitted to the repair or restoratlon 01 the Property shall be used first to pay any amo~t OWing to 
Lender under this Deed of Trust, then to pay accrued Interest, and the remBinder, n any, shall be applied to lIle principal 
balance of the Indebtedness. If Lendar holds any proceeds after peyment in full 01 the Indebtedness, such proceeds 
shall be paid without Interest to Grantor as Granlor's Inleresls may appear. 

Grantor', Report on Insurance. Upon request of lender, however not more Ihan once a year, Grantor shall furnish to 
Lender a report on each 9xislilg policy of insurance showing: 11) the name of the insurer; (2) the risks Insured; (3) 
the amount of ths policy; (4) the property insured, the then current replacement value of such property, and the manner 
01 delennfnlng that value; and (5) the expiration date of the policy. Grantor shall, upon request of Lander, have an 
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Independent appraiser satisfactory to Lender determine the cash value replacement cost of the Property, 

LENDER'S EXPEN DITURES. "any action or proceeding Is conmenced that would matar1any affect Lender's interoot In the 
Property or H Grantor falls to comply with any provision of this Deed of Trust or any Related Ooouments, Including but not 
limited to Granto~s failure to disoharge or pay when due any amounts Grantor Is requlrGd to discharge or pay under this Deed 
of frust or any Related Oocumenls, Lender on Grantor's behalf may (but shall not be obJigaled (0) take any aclion that lsnder 
deems appropriate, ilcIuding but not limited 10 discharging or paying all taxes, liens, eacurlty interests, encumbrances end 
other claa-ns, at any Ume levied or placed on !he Property and paying al oosts for Insuring, maintaining and prooervlng the 
Property. All such expenditures IncLlrrGd or paid by Lender for such purposes will then bear interast at the rate charged 
under the Note frorn the date Incurred or paid by Lender 10 Ihe date 01 repayment by Grantor. AU such expenses will become 
a part of the Indebtednelis and, at Lander's option, wil (A) be payable on demand; (B) be added to the bIdance of the 
Note and be appottJoned among and be payable with any Installment payments to beoome due during either C1l the term of 
any applicable Insurance policy; or (2) the remaining term 0I11le Note; or (C) be treated as a balloon payment which wil be 
due and payable at the Nate's meturlty. The Deed 01 Trust also will secure payment of thelie amo~u.. Such right shaJJ be In 
addition to all other rights and remedies to which Lender may be entitled upon Default 

WARRANTY; DEFENSE OF TITLE. The following prOVisions relating to ownership of the Property &Ie a part of this Deed of 
Trust: 

Title. Grantor warrants !hat (a) Grantor holds good and rnarlcelable title of record to the Property In fee simple, free 
and clear of all liens and encumbrances other than those set forth In Ihe Real Property des~1on or In any tUle 
inSurance policy, title report, or final title opinion issued In favor of, and accepted by, Lender In oomection with this Deed 
of Trus~ and (b) Grantor has lIle full riglt, power, and authority to ex9CUle and deliver this Deed of Trust to Lender, 

Defense of Title. Subject to the exception In lIle paragraph above, Grantor warrants and willorever delend !he \iUe to 
the Property agmst the lawful claims of all perSOll$. In the event any action or proceeding Is commenced !hat qllBStions 
Grantor's title or Ihe Interest of Trustee or Lender mder this Deed 01 Trust, Grantor shaU defend lIle action at Grantor's 
expense. Grantor may be lIle nomina! party in such proceeding, bLlt Lender shall be enUUed to pertlclpate in the 
proceeding and to be represented In the proceeding by coonsel of L.ender's own choice, and Grantor will deliver, or 
cause to be delivered, to L.ender such Instruments as L.ender may request from time to time to permR such participation, 

Compliance With Laws. Grantor w&lrants that the Property and Grantor's use of the Property compiles with all existing 
applicable laws, ordinances, and regulations of governmental authoritle8, 

Survival of Repreaentatlonl and Warranties. All representations, warran\les, and agreements made by Grantor in this 
Deed of Trust shall suNive 1he execution and delivery of this Deed of Trust, shall be continuing In nature, and shall 
remain in full force and elfacl until such time as Grantor's Indebtedness shall be paid In full. 

CONDEMNA liON. The following provisions relating to ooOOemnation proceedings are a pen 01 this Deed 01 Trust 

Proceedings. If any proceeding In condefmation is fled, Grantor shal prompUy notify L.ender In writing, and Grantor 
shall promptly take such steps as may be n9C66sary to delend the action and obtain Ihe award, Grantor may be 1he 
nominal party In such proceeding, but Lender shall be entlUed to pertlclpate In the proceeding and to be represented in 
the proceeding by counsel of its own choice all at Grantor's expense, and Gr8l1tilr will deliver or cause to be delivered 10 
L.ender such Instrumenls and documentation as maybe requested by Lender from tme til time to permit such 
participation, 

Application 01 Net Pr~ II all or any part of the Property Is condemned by eminent dClrllMl proceedings or by any 
proceeding or purchase in lieu of condermation, Lender may at its election raquIr& ht aI or any portion of Ihe net 
proceeds of \he award be applied \0 the Indebtedness or the repair or restoration of the Property, The net proceeds 01 
the award shall mean the award after payment of all reasonable costs, expenses, and attorneys' fees Incurred by Trustee 
or Lender In connection with the oondemnatlon. 

IMPOsmON OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AlITHORmES. The following provisions relating to 
governmental taxes, tees and charges are a part of this Deed 01 Trust 

Current Taxes, Fees and Charges. Upon request by lander, Grantor shall execute such documents in addition to this 
Deed of Trus! and take whatever other action is requested by Lender to perfect and continue Lender's lien on the RII6I 
Property. Grantor shall reimburse Lender for all taxes, as descriled below, IOgelher with all expenses Incurred In 
recording, pertectrlg or continuing this Deed of Trust, including without limitation all taxes, fees, doclrnOOtary stamps, 
and other charges for recording or registering this Deed 01 Trust 

Taxes. The 10UowIng shall oonstitute taxes to which this section applies: (1) a specific tax upon Uiis type of Deed 01 
Trust or upon all or any pan of the Indebtedness secured by this Deed 01 Trust; (2) a specHic tax on Grantor which 
Grantor Is authorized or required to deduCt from payments on the Indebtedness secured by this type of Oeed of Trust; 
(3) a tax on this type 01 Deed 01 Trust chargeable against the Lender or the holder of the Note; and (4) a specifIC tax on 
all or any portion of the Indebtedness or on payments of prlrtCIpal and interest made by Grantor. 

Subsequent TaxM. If any tax to which this section applies Is enacted subsequent to Ihe date oIttlis Deed 01 Trust, this 
event shall have the same effect as an Event 01 Default, and Lender may exercise any or all of its avalable remedies for 
an Event 01 Delaul! as provided below unless Grantor either (1) pays the tax before" becomes delinquent, or (2) 
contests the tax as provided above In the Taxes and Liens section and deposits with Lender cash or a sufficient 
corporate surety bond or other security satislactory 10 Lender, 

SECURITY AGREEMENT; FINANCING STATEMENTS, The following provl6lons relating to this Deed 01 Trust as a security 
agreement are B part of this Deed 01 Trust: 

Security Agreement. This instrument shall constitute a Security Agreement to tf1e extent any of the Property consbtulas 
fixtures, and Lender shall have all of the rights of a secured party under the Uniform Commercial Code as amended from 
time to time, 

Seculity Intereat. Upon request by Lender, Granlor sllaJl lake whatever action is requested by Lender 10 perfect and 
contrlue lender's security Interest In the RenlS and Personal Property. In addition to racordlng this Oeed of TrLlStln Ihe 
real property racords, Lender may, at any time and without further authorization from Grantor, file executed comterpans 
copies or reproduciions of this Deed of Trust as a financing statement. Grantor shall reimburse L.ender for all expans~ 
incurred In perfecting or continuing this security Interest Upon default, Grantor shall not remove, sever or detach the 
Personal Property from the Property. Upon defaufi, Grantor shaU assemole any Personal Property not affixed to the 
Property in a manner and at a plaCe reasonably convenient to Grantor and Lender and make It avalable to Lender within 
three (3) deys atter receJpt a' written demand from lander 10 Ihe extent permitted by applicable law, 

Addreaaes. The mailing addresses of Granlor (debtor) and Lender (secured party) from Which informa~on ooncemlng 
the security Interest granted by Ihls Deed of Trust may be obteined (each as required by the Uniform Commercial Code) 
are as stated on the ftrst page of this Deed of Trust. 

FURTHER ASSURANCES; ATTORNEY-IN-FACT. The following provisions relating to further assurances and 
attorney·ln·tact are a pan 01 this Deed of Trust: 
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Further Assurances. At any tlroo. and from tine to time, upon request 01 L.sncIer, Grantor wii make, execute and 
deliver, or will cause to be made, executed or delivered, to Lender or 10 Lende~$ designee, and when requested by 
Lender, cause to be flied, recorded, reflled, or rerecorded, as the case may be, at such times end In such offices and 
places as Lender may deem appropriate, any and all such mortgages, deeds of trust, security deeds, security 
agreements, financing stalBmenls, continuation statements, /nstrunents 01 further assurance, certificates, and other 
documents as may, in the sole opinion of Lender, be necessary or desimble in order to effectuate, complete, perfect, 
conlinue, or preserve (1) Grantor's obligations under the Note, this Deed of Trust, and the Reiated Documents, end (2) 
the liens and security Interests created by this Deed of Trust as first and prior liens on the Property, whether now owned 
or hereafter acquired by Grantor. Unless prohibited by law or Lender agrees to the contrary in writing, Grantor shall 
reimburse Lender for all costs and expenses incurred in oonnectIon with the mailers referred to In this paragraph. 

AltOmey·ln-Fac;l If Grantor falla to do any of the things referred to in the preceding paragraph, Lender may do so for 
and in the name of Grantor and at Grantor's expense. For such purpoees, Grantor hereby Irrevocabiy Bppoints Lender 
as Grantor's altom9y'ln-taCl for the purpose of making, executing, deltvemg, filing, recording, and doing aI/ other things 
as may be ~sary or desirabfe, in Lender's sole opinion, to aOCCJl11lflsh the matters referred to In the preced~ 
paragraph. 

FULL PERFORMANCE. "Grantor pays all the tndebtedness when due, and otherwise perfomns aI the obllgadons ~ed 
upon Grantor under thIS Deed of Trust, L.endeI' shall execute and deliver to Trustee a request for full reconveyance and shall 
exacute and deliver to Grantor suitable statements of termination of any financing statement on file evldenclng Lend~& 
security Interest in the Rents and the Personal Property. Any reconveyance fee shall be paid by Grantor, ~ pennitted by 
applicable law. The grantee in any reconveyance may be described as the 'person or persons legally endded thereto", and 
the recitals in the reconveyance of any matters or !acts shall be conclusive proof 0/ the truthfulness of any such matters or 
facts. 

EVENTS OF DEFAULT. Each of the follOWing, at 19nder's option, shan constitute an Event 01 Default under this Deed of 
Trust 

Payment Default. Grantor fails to mske any payment when due under the Indebtedness. 

Oilier Defaults. Grantor fails to comply wlth or to perform any 0Iher term, obligation, covenant or condition corrtalned in 
this Deed of Trust or in any of the Related Documents or to comply with or to perform any term. obflgation, covenant or 
condition contained In any Other agreement between Lender and Grantor. 

Compliance Default Failure to comply with any other tenn, obfigation, covenant or oondRlon oontalned In this Deed 01 
Trust. the Note or in any of the Related Documents. 

Default on Other Pa}'tllGl1t8. Falure 01 Grantor within the time required by this Deed 01 Trust to make any payment lor 
taxes or insurance, or any other payment necessary to prevent fi~ of or to effect discharlJll of any /len. 

DefaUlt In Favor of Third Parties. Should Grantor default under any loan, extension of credit, security agreemen~ 
purchase or sales agreemen~ or any other agreement. In favor 0/ any Other creditor or person thet may materially affect 
any 0/ Grantor's property or Grantor's ability to repay the Indebtedness or perform their respective obligations under this 
Deed of Trust or any of the Related Documents. 

FalM statementa. Any warranty, representation or statement made or furnished to Lender by Grantor or on Grantor's 
behalf under this Deed of Trust or the Related Oocuments is false or msleadlng In any material respect. either oow or at 
the tIroo made or furnished or becomes false or misleading at any time thereaJter. 

Defective Collaterallzatlon. This Deed 0/ Trust or MY of the Related Documents ceases to be In IuD force and effect 
(Including tallure 01 any collateral document to create a valid and perfected security Interest or lien) at any time and for 
any reason. 

Death or Insolvency. The dlSS<llutlon at Grantor's (regardless 0/ whether election to continue Is made), any ITl8rTtler 
wRhdraws from the limited liability company, or any other termination 0/ Granto~s existence as a gobIg business or the 
death 0/ any 1Tl8fTtler, the Insolvency of Grantor, the appointment of a raceiver for any part ot Grantor's property, any 
assignment for the benefit 0/ creditors, any type 01 oreditor workout, or the oommencement 01 any proceeding troder any 
bankruptcy or insolvency laws by or against Grantor. 

Creditor or Forfelwre Proceedings. Commencement of Ioteclosure or forfeiture proceedings, whether by judicial 
proceeding, self·help, repossessfon or any other melhod, by any creditor of Granlor or by MY govemmenral agency 
against any property sacuring ttle Indebtedness. This Includes a gamlshment 01 any of Grantor's accounts, including 
deposit accounts, with Lender. However, this Event of DefalA! shall not apply ff there is a good .allh dispute by Grantor 
as to the validity or reasonableness of the claim which is the basis of the creditor or forfeiture proceeding and n Grantor 
gives Lender written notice 01 the creditor or forfeittn proceeding and deposits with Lender monies or a surety bond lot 
the oreditor or forfeiture proceeding, In an amount determined by Lender, in its sole discretion, as being an adequate 
reserve or bond for the dispute. 

Breach of Other Agreement. Any breach by Grantor under the terms 01 any other agreement between Grantor and 
L.ender that Is nol remedied within any grace periOd pttIvlded therein, including withoul limitation any agr8Ml9rlt 
concemlng any indebtednes$ or other obligation of Grantor to Lender, whether existing now or later. 

Events Affecting Guarantor, Any of the preceding events occurs with respect to any Guarantor 01 any ot the 
Indebtedness or any Guarantor dies or bacomes inoompetent, or revokes or disputes the validity 01, or liability Under, 
any GUBl'anty 0/ the Indebtedness. In the event 01 a death, Lender, at Its option, may, but shall not be required to, 
permit the Guarantor's estate 10 assume unconditionally the obligations ariUlg under !he guaranty In a manner 
satisfactory to Lender, and, In doing so, cure any Event 0/ Default. 

Adverse Change. A material adverse changa occurs in Granto~s financial condition, or Lender believes the prospect at 
payment or performance of the Indebtedness Is ~red. 

Right to Cure. If MY default, other than a default in payment is curable and If Grantor has not been given a nolice of a 
breach of the same provision of IIlls Deed of Trust within ttle preceding twelve (12) months, H may be cured n Grantor, 
after receiving written. notice from Lender demanding cure of such defalAt: (1) cures the default within ten (10) days; or 
(2) ~ the cure requires more than t911 (10) days, immediately Initiates steps which Lender deems in L.ender's sole 
cflScretion to be sufficient to cure Ille default and thereafter continues and completes all reasonable and necessary steps 
sufficient to produce compliance as soon as reasonably practical. 

RIGHTS AND REMEDIES ON DEFAULT. If an Event of Deta.ull occurs under Ihis DeOO 01 Trust, at any time thereafter, 
Trustee or Lender may exercise anyone or more of the follOWing rights and rernedles: 

Election of Remedies. Election by Lender to pursue My remedy shall not exclude pursuit of any other remedy, and an 
election to make expenditures or to lake aC'/ion to per10rm an obligation 01 Grantor under this Deed of Trust, alter 
Grantor's fsHure to perform, shall not affect Lender's right to declare a default and exercise Its remedies. 

Accalerat .. Indebtednass. Lender shall have the-rv.t at its option to declare the entire Indebtedness Immediately due 
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Forecioaure. With respect to all or any part 01 the Real Property, the TlIJstee shall have the rIoht to exercise Its power 01 
sale and to foreclose by notice and sale, and I.8nder shaU have the right to foreclose by judicial foreclosure, In either 
case WI accordance with and to the f(jl extent provided by applicable law. 

UCC Remedies. With respect to all or any part of the Personal Property, lBnder shall have all the I'i\tlIS and remedies of 
a secured party under the Uniform Commercial Code. 

Collect Rents, Lender shall have the righ~ withOut notice to Grantor to take possession of and manage the Property 
and cOllect the Rents, including amounts past due and unpaid, and apply the nat proceeds, OVfll and above Lenders 
coolS, against the Indebtedness. In furtherance of this rlgh~ LendSl may require any tenant or OIher user of the Property 
to make payments of rent or use fees directly to Lender. If the Rents are collected by Lender, then Grantor irrevocably 
designates lBnder as Granto~s attorney·ln·fact to endorse Inslnm8nts received in payment thereof In !he name 01 
Grantor and to negotiate the same and cOllect the proceeds. Payments by tenants or other users to Lender in response 
to LencSe~9 demand shall satisfy the obligations for whictl the payments are made, whether or not any proper grounds 
for the dSlOand existed. Lender may exercise its rights under this subparagraph either In person, by agent, or thrOUgh a 
receiver. 

Appoint Receiver. Lender shall have the right to have a receiver appointed to take possession of all or any part 01 the 
Property, with the power to protect and preserve the Property, to operate the Property preceding or pending loreclo&ure 
or sale, and to collect the Ranis Irom the Property and apply the proceeds, over and above the cost of the receivelllhip, 
agelnst the Indebtedness. 'T'h$ receiver may serve without bond it permlUed by law. lMder's right to lITe appointment 
of a receiver shall exist whether or not the apparent value of the Property exceeds the Indebtedness by a substantial 
amount. Employment by Lender shall not disqualify 8 person from serving as a receiver. 

Tenancy .t Suffer8/1ce. II Grantor remains in possession 01 the Proparty alter the Property is sold as provided above or 
Lender otherwise becomes entitled 10 possession 01 the Property upon d8fa~ of Grantor, Grantor shall become a 
tenant al sufferance 0/ Lender or lhe purchaser 01 1I1e Property and shall, at Lenders option, either (1) pay a 
reasonable rental for 1I1e use of the Property, or (2) vacate the Property Immediately upon the demand 01 Lender. 

OIllei' Remedle$. Trustee or Lender shall have any other right or remedy provided in this Deed of Trust or the Note or 
bylaw. 

Notice of Sale. Lender shall give Grantor reasonable notice of 1I1e tine and place of any public sale of the Personal 
Property or of the tme af1er which any private sale or other intended disposition 01 the Personal Property Is to be made. 
Reascnable notice shall mean notice given at least ten (10) days before the time 01 the sale or disposition. AIry sale 01 
the Personal Property may be made in conjunction with any sale 01 the Resl Property. 

sale 01 the Property. To the extenl pennltted by applicable law, Grantor hereby waives any and all rights to have the 
Property marshalled. In exercising its ri~ts and remedies, the Trustee or Lender shall be free to sell all or any part of the 
property together or separately, In one sale or by separate sales. Lerlder shal be enUIIed to bid at any public sale on all 
or any portion 01111& Property. 

Attorneys' Fees; Expen.... If Lender Instttutes any suit or action to enforce any of the terms of this Deed of Trus~ 
Lender shall be entitled to recover such Slill as the court may adjudge reasoneb1e as attomeys' fees at trial and upon 
any appeal. Whether or not any court action Is Involved, and to the axtent not prohlb~ by law, all reasorlllble 
expenses Lender Incurs that In lender's opinion are necassary at any tJme for the protaction of its interest or the 
enlorcement ollis rights shall beoome a part of the Indebtedness payable on demand and shall bear infArest at the Note 
rale from the date 01 the expendHure t.nIiI repaid. Expenses coverad by this paragraph WlcIucJe, without limitation, 
however subject to any Imils under appllcable law, Lender's aUomeys' lees and Lender's legal expenses, whelher or not 
there is a lawsu~. including attorneys' fees and expanses for bankruptcy proceedings (Including efforts to modify or 
vacate any automatic stay or injunction), appeala, and any anticipated post-judgment collection services, the COIIt 01 
searching records, obtaining tiUe reports (Including foreclosure reports), surveyors' reports, and appraisal lees, title 
insurance, and fees lor the Trustee, to the extant permltted by applicable law. Grantor elsa Will pay any court costs, In 
addition 10 all other SIfl1S provided by law. 

Rlgh18 of Trustee. Trustee shall have all of the rights and duties oIlBnder as set forth in this section. 

POWERS AND OBLlGAnONS OF TRUSTEE. The loIIowilg provisions relating to the powers and obligations of Trustee 
(pursuant to Lender's Instructions) are part of lITis Deed of Trust 

Powers of Trustee. In acldilion to all powers of Trustee arlsing as a matter of law, Trustee shall have the POWfll to take 
the following ections with respect to the Property upon the written request of lBnder and Grantor; (a) Join in preparing 
and lilng a map or plat 0/ the Real Property, Including the dedication of streets or other rights to the pWlic; (b) Join in 
granting eny easement or creating any restriction on the Real Property; and (c) join Iri any subordination or other 
agreement affecting this Deed 01 Trust or the interest 0/ Lender under this Deed 01 Trust. 

ObUgaUons to NoUiy. TlIJstee shall not be obligated to noIIfy any other party 01 a pending sale Lnder atrf other trust 
deed or lien, or of any action or proceeding In which Granier, Lender, or Trustee shall be a party. unless required by 
applicable law, or unless the action or proceeding is brought by Trustee. 

Trustee. Trustee shall meet all qualifICations required lor Trusfee ooder applicable law. In acldltlon to the rights and 
remedies set forth above, with respect to all or any part 01 the Property, the Trustee shalt have the right to foreclose by 
notice and sale, and Lender shall have the right to foreclose by Judicial foreclosure, In either casein accordance with and 
to the fuU extant provided by applicable law. 

Succeseor Trust.. \.ender, at Lender's option, may from time to ""e appoint a successor Trustee to any Trustee 
appolnlBd under this Deed 01 Trust by an Instrument executed and acknowledged by Lender and recorded In the office 
of the recorder of KING County, State of Washington. The instrument shall contain, In addition to all other matters 
required by state law, the names 01 the original Lender, TlIJstee, and Grantor, the book and page or the Auditor's File 
Number where this Deed of Trust Is recorded, and the name and address 01 the succassor trustee, and the InstrL.ment 
shaU be executed and acknowledged by Lender or its successors in interesl The successor trustee, wl1l1out conveyance 
of the Property, shall succeed to all the titie, power, and duties oonferred upon the Trustee In this Deed of Trust and by 
applicable law. This procedure for substitution of Trustee shall govern to the exclusion of all other provisions for 
subst~ution. 

NOTICES. Subject 10 applicable law, and except for notice required or allowed by law to be given In another manner, any 
notice required to be \pvsn ..,der this Deed of Trust, includilg without limitation any notice of default and any notice of sale 
shall be given in writing, and shail be effective when actually delivered, when actually received by fAlefacsimile (unless 
otherwise required by law), when deposiled wi1h a nationally recognized overnight courier, or, II mailed, when depos~ in 
the Un~ed States mail, as first olass, certified or registered maU postage prepaid, directed to the addresses shown near the 
beglmlng of this Deed 0/ Trust. Ail copies of notices of foreclosure Irom the holder of any lien which has priority over this 
Deed of Trust shall .be sent to Lenders acldress, as shown near the beginning of this Deed of Trust. AIry party may change Its 
address for notices under this Deed of Trust by giving format written notice to the other parties, specifying thel the purpose of 

APPENDIX E 
Page 6 of 9 
UB000256 



• 
DEED OF TRUST 

(Continued) 

• 
Page 7 

the notice is to change the party's address. For notice purposee. Grantor a~s to keep Lendsr informed at all times 01 
Grantor's currant address. Subject to applicable law, and except lor notice required or allowed by law to be given il another 
manner, If there Is more than one Granier, any notice given by Lander to any Grantor is deemad to be notice given to all 
Grantors. 

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part 01 this Deed 01 Trust 

Amendments. This Deed 01 Trus~ together with any Related Documents, constitutes the entire understanding and 
agreement of the parties as to the matters set forth In this Deed 01 Trust No alteration of or amendment to !hIs Deed 01 
TrtJst shall be effective .ness given In writing end signed by the party or parties sought to be charged or boIrld by the 
aJtera~on or amendment. 

Annual Reports. If the Property Is used for purposes other than Grantor's residence, Grantor shaf furnish to Lender, 
upon request. a certified statement 01 net operating inoome received from the Property during Grantor's previous fiscal 
year in such form and detail as Lender shall require. 'Net operaUng Income" shall mean all cash receiptS from the 
Property less all cash expendRures made In connection with the operation 01 the Property. 

Caption Headings. Captlorl headings In this Deed 01 Trust are for convenience purposes only end are not to be used to 
Interpret or define the provisions of this Dead of Trust, 

Merger. There shall be no merger 01 the interest 01' estate created by this Dead 01 Trust with any other Interest or estate 
In the Property al any time held by 01' for the benefit 01 Lender in any oapaoay, wHhout the wrltt8n oonsent of Lender. 

Governing Law. This Deed of Trult will be governed by feeleral IIIw applicable to Lender and, to the extent not 
preempted by federal law, the laws of the State of Washington without reg.d to ita conIlloIs 01 law provl8lonl. 
Thi. Deed of Trust has been accepted by Lender In the State of Washington. 

Choice of Venue. If there Is a lawsuit, Grantor agrees upon Lende~8 request to sWmit to the Jurisdiction of the courts 01 
Pierce County. State 01 Washington. 

No Waiver by Lendar. Lander shall not be deemed to have walvad any r~ts under this Deed 01 Trust unless such 
waiver is given In writing and sljJ1ed by Lendel', No delay or omission on 1ha part of Lander In exercising any right shall 
operale as a waiver of such righl or any other right A waiver by Lender 01 II provision of litis Deed of Trusl shall not 
prejudice or constitute a waiver 01 Lender's right otherwise to demand strict oomplianoe with that provision or any other 
prevision of this Dead of Trust. No prior waiver by Lender, nor any course 01 dealing between Lender and Granier, shall 
constllute a waiver of any of Lander's rights or of any of Grantor's obligations as to any lulUre transactions. Whenever 
the consent of Lender 1$ required under this Dead 01 Trus~ the gramlng of such consenl by Lender in any inslance shaI 
not constitute conmuing consent to subsequent Instances where such consent Is required and In all cases such consent 
may be grantad or withheld In the sole discretion of Lender. 

Severability. II a court 01 competent Jurisdiction finds any provision of this Deed of Trust to be illegal, invalid, 01' 
unenforoea.ble 8S to any circumslanoe, that finding shall not make the offending provision ~Iegal, invaiJd, or 
unenforceable as to any other circumstance. If feasible, the offending provision shall be considered modified so that ~ 
becomes legal, valid and enforceable. If the offending provision cannot be so modilled, II shall be oonsidered deleted 
from litis Deed of Trust Unless otherwise required by law, the ~1egaI1ty, Invalidity, or lI1enloroeablllty 01 any provision 01 
this Deed of Trust shall not affect the legality, validity or enforceebllty 01 any other prOVision 01 this Deed of Trust. 

SUOQellOr& and Assigns. Subject to any limitations statad in thIS Deed of Trust on transfer 01 GranlOr's ilterest, this 
Deed of Trusl shall be binding upon and nure to the benefit of the parties, their successors and assigns. If ownership of 
the Property becomes vested in a person other than Grantor, I...endar, without notice to Grantor, may deal with Gramo~s 
successors with reference 10 this Deed of Trust and the Indebtedness by way of lorIlearanoe 01' extension without 
releasing Grantor from the obligations oIthio Deed of Trust or liability under the Indebtedness. 

Time Is of the Essence. TJme Is of the essence In \he performance of this Deed of Trust 

Waiver of Homestlllld ExemptIOn. Grantor hereby releases and waives all rights and benefits of the homestead 
ex~on Isws 01 the State of Washington as to all Indebtedness secured by this Deed of Trust 

DEFINmoNS. The following capitalized words and terms shall have the fOllOWing meanings when used In this Deed of Trust. 
Unless specHlcal1y stated to the contrary, all references to dollar amounts shall maan amoWlls in lawful money of the United 
States 01 America. Words and terms used In the singular shall Include the plural, end the plural shall Include the singular, as 
the context may require. Words and terms not otherwise defined In this Deed of Trust shall have the meanings attributed to 
such terms In the Uniform Commercial Code: 

Beneficiary. The word "Beneficiary" maans Frontier Bank, and Its successors and assigns. 

Borrower. The word 'Sorrower" m9llllS SLACK DIAMOND DEVELOPMENT COMPANY. LLC and Includes all co·slgners 
and co-makers signing the Note and alilheir successors and assigns. 

Deed of Trust. The words 'Dead 01 Trust" mean this Deed of Trust among Gnantor. Lender, and TrUS1ee, and Includes 
without limitation all assignment and security ilterest provisions relating to the Personal Property and Rents. 

DetaulL The word 'Default' means the Default set forth In this Deed of Trust In the section titled 'DelaUt'. 

Event of OefaulL The words 'Event of Delault" mean any of the events of default &at forth II this Deed of Trust In the 
events of delault section 01 this Dead 01 Trust 

Grantor. The word 'Grantor" means SLACK DIAMOND DEVELOPMENT COMPANY, LLC. 

Guarantor. The word 'Guarantor' means any guarantor, surety, or accO/ll11odation party 01 any or all of \he 
Indebtedness. 

Guaranty. The word "Guaranty' means the guaranty from Guarantor 10 Lender, Including wlthcut limitation a guaranty of 
all or part of the Note. 

Improvements. The word 'Improvements' means all existing and future in1lrovement&. buildings, structures, mobile 
hOI'nes affixed on the Real Property. laclltles, addHions, replacements and other construction on the Real Propelly. 

Indebtedn-. The word 'Indebtedness' means all principal, Interest, and other amounts, costs and experlS9S payable 
under the Note or Related Documents, together wHh all renewals 0/, &xtensions of, modifICations of, consolidations of 
and substitutions for \he Note or Relatad Documents and any amounts expended or advanced by Lender to discharge 
Grantor's obligations or expenses incurred by Trustee or Lender 10 enlorce Granto~s obligations <nIer this Deed of 
Trust. together with ilterest on such amounts as provlded In thls Dead of Tlust. 

Lender. The word 'Lender" means Frontier Bank, its successors and assigls. 

Note. The word 'Note' means the promissory note dated Noverrtler 28, 2005, in the original prinCipal 
amount of $4,090,000.00 from Grantor to Lender, togeiher wl!h all renewals of. extensions aI, modifications 01, 
rallnanclngs of, oonsolldations of, and substitutions 101' the promissory note or agreement. NOTICE TO GRANTOR: THE 
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Personal Property. The words 'PersOl18I Property'mean all equipment fixtures, and other articles of personal property 
now or hereafter owned by Grantor, and now or hereafter attached or atllxed to the Real Property; together with all 
accessions, parts. and additions 10, all replacements of, and all substitutions lor, any of such property; and togeIher wHh 
all Issues and profHs thareon and proceeds (Including without Umitatlon aU Insurance proceeds and refunds of premiums) 
from any sale or other disposition of the Property. 

Property. The word 'Property' means collectively file Real Property arid the Personal Property. 

Real Property. The words 'Real Properly' moan the real property, Inters8t8 and rights, as lurther described in this Deed 
ofTrusl 

RelMed Document$. The words 'Related Documents' mean all promissory notes, credn agreements, loan agreements, 
guaranties, security agreements, mortgages, deeds of true~ security deeds, coIlateraJ mortgages, and all other 
InStruments, agreements and cIocumants, whether now or hereafter existing, executed In connection with the 
Indebtedness; provided, that the environmental indermity agreements are not 'Related Documents" and are no! secured 
by this Deed of Trust. 

Rents. The word 'Rents' means all present and future rems. revenues, income, Issues, royalties, profils, and other 
benefits derived from the Property. 

Tru.tee. The word 'Trustee' means LANDAMERICA COMMERCIAL SERVICES, whosemailng address is 601 UNION 
STREET· SUITE 1100, SEATIlE, WA 96101 and any substitute or SUCCIISsor trustees. 

GRANTOR ACKNOWLEDGES HAVING READ ALL lliE PROVISIONS OF THIS DEED OF TRUST, AND GRANTOR 
AGREES TO ITS TERMS, 

GRANTOR: 

aLACK DIAMOND DEVELOPMENT COMPANY, LLC 

BY:~W~ 
LEE WltTENBERG;nigei' of BLACK DIAMOND DEVELOPMENT 
COMPANY, LLC 

N DEVELOPMENT 

" -\' . ~III, 
" ... . , ~ ' .. ,qy " .... Co \ .......... , oS' ";.. 

LIMITED LIABILITY COMPANY ACKNOWLEDGMEN! ''til' '%. 11"\ 
1 .~ = ;0 N01'ARY 0:, : 

fA) aJIlI/)~1L ~~\," PUBLIC ~i 
. ) SS -;." ",.>\.!l<118~ § I 

K I/} fJ ) ~< o~w;.'O~~" .. " 
STATE OF 

COUNTY OF 
il/llll1\1\\\ 

On this I.E day of /JfCt"n/;tf ,20 05 before me, the undersigned 
Notary Public, personally appeared LEE WITTENBERG, Manager of aLACK DIAMOND DEVELOPMENT COMPANY, LLC, 
and personally known to me or proved to me on the basis of satislac1Dry evidence to be a merOOer or designated agent of the 
limited liability COf'T1'8Ry that executed the Deed of Trust and acknowledged the Deed of Trust to be the free and voluntary act 
and deed of the limited liability company, by authority of statute, its articles of organization or its opeI'aUng agreement, lor the 
uses and purposes !herein mentioned, and on oath stated that he or she is authorized 10 execute this Deed 01 1'rusl and In 
faci execu~ ~ De?",,\, ?~t.l:? 01 the limited liability company. 

By d~ ~ Residing at Ii/Ael f)IOI1,ntL 
Notary PublIC In and forth. Stale at wll My convniuion expll'8l '/·1 !-PI 
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. .:: ")1 LIMITED LIABILITY COMPANY ACKNOWLEDGMENT ", '. " "y I" " ,.. \' ... : .............. IS'~" 

{. 'ti5hl!lg-hfL flJ';c,C,ION ~-I:J~ '9 \ 
STATE OF _..JM!..!~-"-".=..:~.:...c.,-j-f--'-..:...:~___ : i;; 1'101"11'1 't> = 

!GIn' 9 )SS : iO PUB~IC z= 
;(/1\ c~ 

COUNTY OF ) , ;;. ' .. a., . ..tf>.Ij~ 
.tt J ""',"')-~ .... y.!~ ~ ~ / lJ -,r4A/) /),/ A' &:" "1 OF W""S>(\" ...... 

00 this day of ( t. r rL (. I , 20 __ J_, balere me, the undersf(;l!lOjlllll,\I' 
Notary Public, personally appeared WAYNE A COURTNEY, Manager of BLACK DIAMOND DEVELOPMENT COMPANY, 
LLC, and personally known to me or proved to me on the basis of satisfactory evidence to be a member or designated agent 
of \he limited liability company that executed the Deed 01 Trust and ackncwledged the Deed of Trust 10 be the free and 
voluntary act and deed of the limited llablilly company, by authority 0' slaMe, lIS anJcles of organization or Its operating 
agreement. for the uses and purposes therein mentioned, and on oath stated that he or she is authorized to execute this 
Deed ~rust r In lactM~~ :: of Trust on bahd 01 the limited 118b1lty OO/lllBny. '. J 
By ~ ~ Residing at !1t1Ci ./JltlMtlfltL 

Notary PubliC In and lor the State of J.tjf/ My commission expires "I -/ Y-IJ r 

REQUEST FOR FULL RECONVEYANCE 
To: , Trustee 

The undersigned Is the legal owner and holder of allindebtednes& secured by this Deed of Trust. You are hereby requested, 
upon payment 0/ all st.ms owing to you, to reconvey without warranty, to the persons entitled thereto, the right, title and 
interest new held by you under the Deed of Trust. 

Date: Beneficiary: _______ _ 

By: _______ _ 

b: ____________ ___ 
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• • ;OMMERCIAL GUARANrf' 

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC 
4114 B PLACE NW - SUITE 106 
AUBURN, WA 98001 

Guarantor: LEE WITTENBERG 
5472 COLT TERRACE 
SAN DIEGO, CA 82130 

L.ender: FronlJerBank 
Tacoma Real Estate 
1102 Commerce St., Suite 800 
Tacoma, WA 88402 

CONTINUING GUARANTEE OF PAYMENT AND PERFORMANCE. For good encI valuable consideration. Guamntor absoJutely and unconditionally 
guarantees full and punctual payment and satisfaction althe IndabtedneS8 01 BClf1'OWet 10 Lender. and tha pEHformance and dIsCharge 01 all Borrower's 
obligations under the Note and the Related Oocunents. ThIs is a guaranty 01 payment and performance and not 01 collection, so Lender can enlorce 
this Guaranty against Guarantor even when lender has not exhausted Lender's remedle$ against anyone else obligated t~ pay the Indabledness or 
against any collateral securing the Indebtedness. this Guaranty or any other guaranty 01 the Indebtedness. Guarantor WIll make any paymGn\S 10 
Lender or its order, on demand, In legal tender 01 the Unfied Slates of Ame<lca, In sam&day funds, without set·off or deduction or counterclaim, and 
wil otherWise perform Borrower's obligations under the Nole and Ralated Documents. Under this Guaranty, Guarantor's lIablKty Is unlmit9d and 
Guarantor's obligations are continuing. 

INDEBTEDNESS. The word "Indebtedness" as used in this Guaranty means all 01 the principal amount outstanding from lime to time and at any one or 
more ti'nes accrued unpaid interest thereon and all ooIlecllon costs and legal expenses related thereto permitted by law, attomeys' fees. wing from 
any and ali debts, liabllttlas and obligations of every nafure or form, now exlsffng or hereafter arising or acquired. that Borrower individually or 
collectively or Interchangeably wilh others, owes or wll owe lender. 'Indebtedness' Inctudes, without limitation, loans, advances, CIabIs, ovel'draft 
indebtedness. credit card Indebtedness. lease obligations. other obIlgetlons, and lIab'~ies of Borrower, and any present or future JudfJll8O\S against 
Borrower. future advances, loans or transactlons \hat renew, extend, modify, refinance, consolidate or substitute thesa debts. llabilkies and obligations 
whether: volllltarKy or Involuntarily Incurred; due or to become due by their terms or acceleration; absolute or oontingent; liqUIdated or unliquidated; 
determined or undetennined; direct or indirec~ primary or secondary In nallJra or arl81ng !rom a guaranty or surety; secured or lIlSecured; joint or 
several or joinl and several; evidenced by a negotiable or non-negotlable instrument or wrlUng; origInaled by Lsndar or another or 01l1ers; barred or 
unenforoeable agaInst Borrower for any reason whatsoever: for any transactions \hat may be voidable for any reason (suell as infancy, insanlty, ultra 
vires or otherwise); and originated then reduced or extinguished and then afterwards lncr8118ed or reinstated. 

The above limitation on liabllfiy Is not a restrfc\lon on IIle amount 01 \ha Note 01 Borrower 10 Lender either In the aggregate or at any one time. If Lander 
presently holds one or more guarantlas, or hereaft.r receives additional guaranties from Guarantor, Lender's rVtts under all gtl8tanlies silaJl be 
cumulative. This Guaranty shall no! (unless specifocaUy provicled below to the conlrary) affect or invalidate any such other guaranties. Guarantor's 
liabllfiy wil be Guarantor's aggregate liability under \he terms 0I1hls Guaranty and any such other untermlnated guaranties. 

CONTINUING GUARANTY. TliIS IS A 'CONTINUING GUARANTY" UNDER WHICH GUARANTOR AGREES TO GUARANTEE THE FUll AND 
PUNCTUAL PAYMENT, PERFORMANCE AND SATISFACTION OF THE INDEBTEDNESS OF BORROWER TO LENDER, NOW EXISTING OR 
HEREAFTER ARISING OR ACQUIRED. ON AN OPEN AND CONTINUING BASIS. ACCORDINGLY, ANY PAYMENTS MADE ON TliE INDEBlEDNESS 
WIll NOT DISCHARGE OR DIMINISH GUARANTOR'S OBLIGATIONS AND LIABIUTY UNDER THIS GUARANlY FOR ANY REMAINING AND 
SUCCEEDING fNDEBTEDNESS EVEN WHEN ALL OR PART OF TliE OUTSTANDING INDEBTEDNESS MAY BE A ZERO BALANCE FROM TIME TO 
TIME. 

DURATION OF GUARANTY. This Guaranty wiD take effect when recelved by Lender without the necessity of any acceptance by Lender. or any oolice 
to Guarantor or 10 Borrower, and wm continue In furl force until al the Indebtedness incurred or contracted belore receipt by Lender Of any notlce 01 
revocation shall· have been lully and finally paid and satisfied and al of Guarantor's other Obllgalion$ under this Guaranty shall have been performed In 
full. If Guarantor elects to revoke this Guaranty, Guarantor may only do so In wrIUng. Guaranlo~s written oollce 01 revocation must be mailed 10 
Lender, by certified ma~. at Lend9f's address listed above or such other place as Lender may designate in writing. Written revocation 0/ this Guaranty 
will apply only 10 advances or new Indebtedness created after actual receipt by Lender 01 Guarantor's written revocafton. For Ihls ~e and l'Ii\hoiJI 
limitation, the term 'new Indebtedness" does not include the Indebtedness which at the tlme aI oollce 01 revocation is contingent, unliquidated, 
undetermined or not due and which tater becomes absolute, liquidated, determined or due. This Guaranty will continue to bind Guarantor for all the 
Indebtedness Incurred by Borrower or committed by Lender prior to recelpl 01 Guarantor'S written notiCe ot revocation, Including any extensions, 
renewals, substitutions or modifications of the Indeblllltless. All renewals, extensions, subslRutlons, and modifications of the Indebtedness granted 
after Guarantor's revocatlOl'\, are contamplated under this Guaranty end, speclHcalIy wil ool be CQflSidered to be new Indebtedness. ThIs Guaranty 
ahall bind Guarantor's estate as 10 the Indebtedness created both before and after Guarantor's deaitt or inc:apaclty, regardess 01 Lender's actual notice 
of Guarantor's death. Subject 10 the foregoing, Guarantor's executor or administrator or other legal representative may terminate this Guaranty In the 
same manner In which Guarantor might have tenninated R and with the same eKecl. Release of any other guarantor or termination of any other 
guaranty 01 the Indebte<tless shall not aHect \he liabllfiy 01 Guarantor under this Guaranty. A revocation Lender receives from any one or more 
GUSRil1!ors shall not affect the liabilfiy of any remaining Guarantors under this Guaranty. It lis antICIpated thlt nuctuatlons may occur In the 
aggregate amount of \he Indebtedness covered by this Guaranty, and Gul/W'\tor specifically acknoWledges and sur- that reductions In the 
amount IIf the Indebtedness, even to zero dollar. ($0.00), prior to Guarantor's written revocation of thIs Guaranty thall not conslltute a 
termInation of this Guaranty. Thl. Guaranty Is binding upon Guanantor and Guarantor's lIelrs, succeuors and .. signs 80 long .. any of the 
Indebtedness remalflll unpaid and even though the IndebtednM. may from time to time be zero dollar. ($0.00). 

OBLIGA nONS OF MARRIED PERSONS. "I am married, I hereby e~pressly agree that the recourse under \his agreement may be had against both 
my separate and community property. 

GUARANTOR'S AUTHORIZATION TO LENDER. Guarantor authorizes Lender, either before or after any revocation hereof. without notlce or 
demand and without lessening Guarantor'. liability under thll Guaranty, from time to time: (A) prior 10 revocation as set forth above, to make 
one or more additional secured or unsecured loans to Borrower. to lease equipment or other goods 10 Borrower. or otherwise to extend additional 
credit \0 Borrower; (8) to elter, compromise, renew, extend. accelerate. or otherwise change one or more times \he time tor payment or other terms 01 
the Indebtedness or any part of the Indebtedness. including increases and decreases 0/ \he mte of Interest on the Indebtedness; extensions may be 
repealed and may be for longer ~111ha original loan term; (C) ·to take and hold security lor the payment 01 this Guaranty or the Indebtedness, and 
exchange. enfor~. walve, subordInate. faU or decld.a 0010 perfect. and release any such security. with or wllhoullha substitution 01 new ooIlaleral; (D) 
to release, substitute, agree not to sue, or deal WIth any OI'\e or more of Borrower's Guratles, endorsers, or othar guarantor; on any terms or In any 
manner Lender may choose; (E) to determine how, When and what application of payments and credits sha~ be made on the Indebtedness; (F) to 
apply such securfiy and direct \he ordef or manner of sale thereof, Including without limitation, any nonjudicial sale pennifted by tha terms of tha 
cOl'\trolling security agreement or deed 01 trust, as Lenc:ler In Its discretlon mey determine; (G) to self, transfer, assign or grant pertlclpatlons In all or any 
part of \he Indebtedness; and (H) to assign or transfer this Guaranty In whole or In part. 

GUARAHTOR'S REPRESENTATIONS ANO WARRANTf~S. Guara"!or represents and warrants to Lender thaI (A) no represenlations or agreements 
of any kl~ have been made 10 Guarantor which would IImll or qualify In any way the tanTIS 01 this Guaranty; (B) this Guaranty Is executed at 
Borrower s request and not at the request of ~der; (e) Guaranlor has full power, right and authority to antar Into this Guaranty; (D) the provisions 
01 thIS Guaranty do not conflict wlth or result n a default under any agreement or o\her instrument binding upon Guarantor and do not result In a 
violation 01 any law, regulation, court decree or order applicable to Guarantor; (EI Guarantor has ool and wll no~ Without \he prior written consent of 
Lender, sell, lease, assign, encumber. hypothecate, IrMsler, or otherwise dispose 01 all or substantially all of Guaranto(s assets, or any interest therein; 
IF) upon Lender's request, Guarlll1tor WIll provide to Lender financial and credil information in form acceptable to Lender, and all such financial 
I1formatlon which currently has been, and all future manclBl In(ormatlon which will be prolrlded to Lender is and wiN be tnue and COITact in all material 
respects and f/llrly present G~rantor's financial condilion as of the dales the financial information is provided; (G) no material adverse change has 
occurred In. Guaranto(s financlBl cond~1on since \he date of the most recent financial statements provicled to Lender and no event has occurred whiCh 
'!'8y matenally adversely. affect GUarantor's llnanclal condition; (H) no mlgation, clam, investigation, adTlinlstrative proceacing or similar action 
(tnCl','dlng those for unpaid taxes) against Guaranlor Is pending or threatened; (I) Lender has made no representation 10 Guarantor as \0 \he 
credilworthlnass 0/ Borrower; and (J) Guarantor has established adequate means 01 obtaining from Borrower on a continuing basis InfOlmation 
regarding Borrower's fl1aOC18I condition. Guarantor .agrees \0 keep adequately informed from such means 0/ any facts events or clNlLllTl6tances which 
might In any ~ay affecl Guarantor's risks under this Guaranty, and Guarantor further agrees that. absent a request for information, Lender shall have no 
obligation to dIsclose to Guarantor any Information or documents acquired by Lender In \he course of its relationship with Borrower. 

GUARANTOR'S WAIVERS. Except as prohibited by applicable law, Guarantor waives an,. iVlt to require Lender (A) to continue lending lTIlfIey or to 
extend olller croott 10 Bo~er; (S) 10 make any presentment, protest, demand, or notice of any kind, Including notice of any nonpayment 01 the 
Indebtedness or ol .any nonpa.yment related 10 any collateral, or notice 01 any actlon or nonacUon on the part of Borrower, Lender, any suraty, endorser. 
or other guarantor In connection with the Indebtedness or In connection with the creation 01 new or additional loans or obIlglIAMDIDPII:n ~ F 
payment or 10 proceed dlrecHy or at once against any person, including Borrowar or any other guarantor; (D) to proceed ~~i!I's'l"fll' lIrI"a\fsl 
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any collateral held by lender from Borrower, any o!her guarantor, or any other person; (E) to pursue any ather remedy within Lender's power; or (F) 
to commit any act or omission 01 any kind, or at any time, with respect to any matter whatsoever. 

In addition to the waivers set for1h herein, il now or hereafter Borrower Is or sha. become Insolveot and th9lndebtedn8S8 sha. not at all times untJ peld 
be fully secured by collateral ~edged by Borrower, Guarantor hereby lorever walv .... BJ1d gives up In lavor 01 lender and Borrower, and lender's and 
Borrower's respective 8UCCessorS, any claim or right to payment Guarantor may now have or hareafter have or acquire against Borrower, by 
st.t>rogatlon or otherwise, so thai al no time shall Guaranlor be or become a 'creditor" 01 Borrower within the meaning 01 11 U.S.C. section 547(b), or 
any successor provision of the Federal bankruptcy laws. 

Guaranlor also waives any and aI/ rights or defenses besed on surelyGhlp or ln1Jairment 01 collateral including, but nollimited to, any rights or defenses 
arising by reason of (A) any 'on .. action' or 'anti-deliciency' law or any other law which may prevent Lender from bringing any action, including a 
claim for deficiency, against Guarantor, before or after l.ender's oornrnencement or completion 01 any foreclosure action, either Judicially or by exercise 
01 a power 01 sale; (6) any election of remedies by lender which destroys or otherwise edversely affects Guarantor's subrogation rtghts or Guarantor's 
Ii~ to proceed against Borrower for reimbursement, includilg wI1houIlmitallon, any loss of ~ts Gueranlor may suffer by reason of any law liniting, 
qualifying, or dlschargilg the Indebtedness; (C) any disability or OIher defense 01 Borrower, 01 any other guaranlOr, or 01 any other person, or by 
reaeon of the cessation 01 Borrower's liability from any cause whatsoever, oIher than payment in futl in legal tender, 01 the Indebtedlnesa: (0) any right 
to claim discharge of \he Indebtacfness on the basis of II1juslified Impalmnent of any colataral for the IndebtadnllSS; (E) any statute of limilalions, n at 
any time any action or suit brought by lender against Guarantor Is commenced, there is outatanding Indebtedness which is not barred by any 
applicable statute 01 limitations: or (F) any delenses given to guarantors at law or In eqully olher than actual payment end performance of the 
Indebtedness. II payment Is made by Borrower, whether voIuntariy or otherwise, or by any third party, on the IndebtedneSs and thereafter lender Is 
lorced to remit the amount of thet payment to Borrower's trustee In bankruptcy or to any similar peraon under any federal or state bankruptcy law or law 
for the relief 01 debtors, the Indebtedness shelJ be considered unpaid far the purpose 0I1he enforcemenl 01 this Guaranty. 

Guarantor further waives and agrees not to assert or claim at any time any deductions to the amounl guaranteed under this Guaranty for any clm 01 
setoff, cOl6lterciaim, counter demand, recoupment or similar right, whether such claim, demand or ~ght may be asserted by the BO"9Wer, the 
Guarantor, or both. 

GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS, Guaranlor warrants and agrees !hat each 01 the waivers set forth above is made 
with Guarantor's full knowledge 01 its signifIcance and consequences and that, under the clrcurnslBnces, /hs waivers lire rSli900llble and not contrary to 
public policy or law. If any such waiver is delefmlnod to be contrary 10 any applicable law or public policy, such waiver shall be effeclive only 10 the 
extent permitted by law or public policy. 

RIGHT OF SETOFF. To the ment permitted by applicable law, lander reserves a right of setollin a. Guarantor's accounts with lender (whether 
checking, savilgs, or some other account). This Indudes all 8DCOUlls Guarantor holds joinUy with someone else and all accounts Guarantor may open 
In the luIurs. However, this does nol Include any IRA or Keogh accounts, or any !rLl8t accounts for which setoff WOtAd be prohiJited by law. Guarantor 
authorizes Lendar, 10 !he extent pennitted by appilcable law, to hold lIlese funds M there is a defalAt, and Lender mey apply the foods In these accounts 
to pey what Guarantor owes under !he terms 01 this Guaranty. 

SUBORDlNAnON OF BORROWER'S DEBTS TO GUARANTOR, Ouaranlor agrees that the Indebtedn98S, whether now existing or hereafter created, 
shalt be superior to any claim that Guarantor may now have or hereafter acquire against Borrower, whe1her or not Borrower becomas insolvent. 
Guarantor hereby expressty subordinatas any claim Guarantor may have against Borrower, upon any aocount whatsoever, to any clam that Lender 
may now or hereafter heve against Borrower. III the event 01 Insolvency and consequent liquidation of the 8G89ts 01 Borrower, tllrough bankruptey, by 
an assignment for !he benefrt of creditors, by voluntary liquidation; or oll1erwise, !he easels of Borrower applicable to !he paymenl of the claims of boIh 
Lender BJ1d Guarantor shall be paid to Lender and shall be first applied by Lender to the Indebtedness. Guarantor does hElreby a88lgn to Lender all 
claims which ~ may have or acquire against Borrower or against any assignee Or trustee In benkruptcy of Borrower, provided however, !het such 
assignment shell be effective only for the purpose of assuring to lender lull payment in legal tender of the tndebtedness. ~ Lender so requests, any 
notes or credit agreements now or hereafter evidencing any debts or obligations 01 Borrower 10 Ouaranlor shall be mar1<ed with a Iogand that the sarna 
are subject to this Guaranty and shall be delivered 10 Lender, Guarantor agrees, and Lander is hereby authorized, in the name 01 Guarantor, from time 
to time to file financing statements and continuation statements and to execute docunonts and 10 take such other actions 8S Lender deems necessary 
or appropriate to perfect, preserve and enforce Its rights II1CIer this Guaranty. 

MISCELlANEOUS PROVISIONS. Tho following miscellaneous provisions are a part of this Guaranty: 

Amendments. This Guaranty, togelher with any Relaled Documents, constitutes the entire understanding and agreement 01 !he parties as to the 
matters set forth in this Guaranty. No alteration of or amenOOlentto this Guaranty shall be ellectlve \psss given In writing and signed by the party 
or parties sought to ba charged or bound by the atteratlon or amendment. 

Attorn.' F_: Expanses, Guarantor agreas to pay upon demand all of Lendor's costs and expenses, Including Lender's attorneys' fees BJ1d 
Lender's legal expenses, Incurred In connection with the enfarcunent of this Guaranty, Lender may hire or pay someone else 10 help enlorce this 
Guaranty, and Guarantor shall pay !he costa and expenses 01 such enforcement. Costa and expenses Inctude Lender's attorneys' fees and legal 
expense5 whether or not there is a lawsu~, including attorneys' foes and legal expenses for benkruptcy proceedings (including efforts to modify or 
vacate any automatic stay or i"unction), appeals, and any antic~ted post-judgment collection slIfIIiclHl. Guarantor also shall pay all court costs 
and such additional fees as may be directed by the court. 

Cap lion Headings, Caption headings in lIlis Guaranty are for convenience purposes only and are not to be used to nterpret or deflna the 
provisions of this Guaranty. 

Governing law. ThIs Guaranty will be governed by federal law applicable to Lander and, to the extent nol preempted by federal law, the 
taws of the State of washington without regard to Its conflicts of taw provisions. This Guaranty ha$ been accepted by lender In the Stata 
01 Walllington. 

Choice of Venue, II there Is a lawsuit, Guarantor agroos upon lender's request 10 sWrnit 10 the Jurisdiction of !he courts of Pierce County, State 
of Washington. 

Integration. Guaranlor furthill' agrees that Ouaranlor has read and fuUy understands the terms of this Guaranty; Guarantor hes hed the 
opportunity to be advised by Guarantor's anomey wi!h respect 10 !his Guaranty: the Guaranty fully reflects Guarantor's Intentions and parol 
evidenc9 is not required to Interpret the terms of !his Guaranty. Guarantor hereby indemnifies and holds Lender harmless from all losses claims 
damages, and costs (including Lender's aHorneys' fees) suffered or Incurred by Lender as a rosutt of any breaclh by Guarantor 01 the wa'rrantles' 
representetlons and agreemsnls 01 this paragraph. ' 

Interpretation. In all cases where there Is more than one Borrower or Guaranlor, then all words used In this Guaranty In the singular shaR be 
deemed to have been used In !he plural where the context and construction so require; and where there Is more than one Borrower named In this 
Guaranty or when thIS Guaranty Is executed by more than one Guarantor, the words ' Borrower" end 'Guarantor' respectively shall moan all BJ1d 
anyone or more 01 them. The words "Guarantor,' "Borrower,' and ' lender" Include the heirs successors assigns and translerees of eaclh of 
them. II a courllinds that any provision of this Guaranty Is not valid or should nat be enforCed hi fact by ;bell wil ~ mean that the rest 01 this 
Guaranty will not be valid or enforced. Therefore, a court wUI enforce the rest 01 the provisions d this Guaranty even If a provision of this Guaranty 
may be. lound 10 be Invalid or unenforceable. If any one or more 01 Borrower or Guarantor are corporations, parlnerGhlps, limited liability 
compantes, or Similar enUUes, 1\ Is not necessary lor lender to inquire Into the powers of Borrower or Guarantor or of !he oIficars directors 
partners, managers, or other agants acting or purporting to act on their bohall, and any Indebtedness made or created In reliance' upon the' 
professed exercise of such powers GhaJI be gueranteed under this Guaranty. 

NotiC9ll. SUbi,ect to appiicable law, and except for notice required or allowed by law to be given In another manner, any notice required to be 
given under thIS Guaranty shall be given In writing, and, except lor revocation notices by Guarantor sIlaf! be effective wilan ac1uatly delivered 
when actually received by telefacslmile (unless ofhelwise required by law), when deposited with a ~tionally recognized ovemight courier or .; 
mailed, .When deposited In the United States mall, as first class, C9<1if1ed or reglslared mail postage prepaid, directed to the addresses shoW~ ~r 
the beginning 01 thIS Guaranty. ~ re~ocalion notices by Guaranlorshall be n writing and shall be effectlve upon delivery to lender as provided In 
the soctlo!1 of thIS. Guaranty entiUod DURATlON?F GUARANTY.' Any party may change Its address for notices under this Guaranty by giving 
lormal wroHen notICe to the other parties, specl!ymg !het the purpose of the notice Is to Change the party's address. For notice purposes, 
Guarantor agrees to k~p ~der nformed at 8~ times of Guarantor's current address, Subject to applicable law, and except far notice required or 
all~ed.by law to be given n another manner, if there is more !han one Guarantor, any notice given by lender to any Guaranlor Is deGmed t be 
notice glV9f1 to all Guarantors. 0 

No Waiver by Lender. lender Shall. not be deemed to have ~alved any rights under this Guaranty unless such waiver is given In wriling and 
signed by Lander. No delay.or omissIOn on the part of lender WI exercising any right shall operale as a waiver 01 such right or any other ~l A 
waiver by Len~r 0/ a provISIOn 01 ~ Guaranty shaJ! not prejudice ()( constnule a waiver of Lender's right Olherwise to demand strict lance 
With that provlslOIl orany other provISIOn 0I1his Guaranty. No prior waiver by Lander, nor any cOU/Se of dealing between lender and :ntor 
shall conslilule 8 waIVer 01 ~y 01 lender's rights or of any of Guarantor's Obligations as to any future transactions. Whenever the consent ~, 
Lender IS requ~ed under thIS Guaranty, lI1e granting of such consent by lender in any Instance shall not const~~J9 
subsequent Instances where such consent IS required and In all cases such consent may be granled or withheld In !he klUV7V7t7DIi~ F 
Successor. and ASSigns. SLtljecl to any limitations stated In this Guaranty on transler of Guarantor's interest, this GuaranPBdeaJircMil6 
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DEFINITIONS. The following capitalized words and tel1TlS shall have the following meanings when used In this Guaranty. Unless specifically stated to 
the contrary, all references to dollar amounts shall mean amooo18 In lawful money or the United States of America. Words and terms used in the 
singular shaM Include the plural, and the plural shall Include the singtAar, as the context may require. Words and terms not otherwise defined In this 
Guaranty shall have the meanings attri>uted to such lerms in the Uniform Commercial Code: 

Borrower. The word 'Borrower' means BL6.CK DIAMOND DEVELOPMENT COMPANY, LLC and Includes all co-slgnen; and co-makE!fS signing 
the Note and all their successors and assigns. 

Guarantor. The word 'Guarantor' means everyone signing this Guaranty, i1cluding without limitation LEE WiTTENBERG, and In each case. any 
signer's successors and assigns. 

GUIWanty. The word 'Guaranty' means this guaranty lrom GuarantOr to Lender. 

Indebtedness. The word ' Indebtedness" means Borrower's indebtedness to Lender as more particularly d8scribed in this Guaranty. 

Lender. The word 'Lender' means Frontier Bank, its successors and aseigu;. 

Note. .The word 'Note" means and Includes without limitetion all of Borrowif's promissory 00I9S aOlVor credit agreement8 evidencing Borrower's 
loan obllgalions in favor of Lander, together with an renewals or, extensions of, modifications of, refinancings 01, consolidations of and slilslitutions 
for promissory notes or credit agreements. 

Related Documents. The words "Related Documents' "-" all promissory notes, credit agreements, loan agreements, envlronmenlal 
agreements. guaranties, security agreements, mortgages, deeds of trust, security deeds, coIlalerlll mortgages, and an other Instruments, 
agreements and documents, whether now or hereafter existing, executed In connection with the Indebtedness. 

EACH UNOERSIGNEO GUARANTOR ACKNOWLEDGES HAVING READ ALL THE PROIIISIONS OF nus GUARANTY AND AGREES TO ITS 
TERMS. IN ADDmON, EACH GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND 
DEUVERY OF THIS GUARANTY TO LENDER AND THAT THE GUARANTY WILL CON11NUE UN11L TERMINATED IN THE MANNER SET FORTH 
IN THE SECTION TITLED "DURATION OF GUARANTY". NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIS GUARANTY 
EFFECTIVE. THIS GUARANTY IS DATeD NOVEMBER 28, 2005. 

GUARANTOR: 

~~~~ 
CONSENT OF GUARANTOR'S SPOUSE. The undersigned spouse hereby consents to the above Guaranty 00 behalf of the marital community, and 
without IJ4nding tI1e aeparale property 01 consenting spouse. This consent Is dated November 28, 2005. 

2~+-r.: 
X~~~~~~~~~~ 
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Borrower: BLACK DIAMOND DEVELOPMENT COMPANY. LLC 
4114 B PLACE NW - SUITE 106 
AUBURN. WA 98001 

Guarantor: WAYNE A COURTNEY 
17226 SE LAKE HOLM ROAD 
AUBURN. WA 98002 

Lender: Frontier Bank 
Tacoma Reel Ellate 
1102 Commerce SL. Suite 600 
Tacoma. WA 98402 

CONTINUING GUARANTEE OF PAYMENT AND PERFORMANCE. For good and valuable consideration. Guarantor absolutely and unconditionally 
guarantaes full and punctual payment and 6aUslacllon of the Indebtedness 0/ Borrower 10 lender. and the performance and discharge 01 all Borrowe~s 
obligations Under Ihe Note and the RBlated DocumenlS. This Is a guaranty of paymant and perfonnance and not of collection, so Lender can enforce 
this Guaranty against Guarantor even when Lsnder has not exhaustad Lender's remedles against anyone else obligated 10 pay the Indebtedness or 
against any oollateral securing the Indebtedness, this Guaranty or any other guaranty of the Indebtedness. Guaran1Dr will make any payments to 
Lender or Its order, on demand, In legal tender of the United States 01 America, In same-day funds, wHhout set-off or deduction or oounterclaim, and 
will otherwise perfomn Borrower's obligations under the Note and Related Documents. Under this Guaranty, Guaranler's liability Is unlimited and 
Guarantor's obligations are continuing. 

INDEBTEDNESS. The word 'Indebtedness' as used il this Guaranty means all of the prfno~ !II1lOl¥It outslBnding from lime 10 lime and at anyone or 
more tmes, accrued unpaid Interest 1hereon and all oollectlon cQ!l1s and legal expenses related thereto pennitled by law, attorneys' f ..... , arising from 
any and all debts, liabilities and obligations 0/ every nature or fonn, now existing or hereafter arising or acquired, thet Borrower Individually or 
ooIecIlvely or Interchangeably wllh others, owes or wil CYoNe Lander. "Indebtedness" iflcludes, without limitatIOn, loans, advances, debts, overdraft 
Indebtedness, oredlt card Indebtedness, lease obligations, other obligations, and liabilities of Borrower, and any present or future judgrnenlS against 
Borrower, luture advances, loans or transactions IIlat renew. extend, modify, refinance, consolidate or substitute these debts, 1iabillUes and Obligations 
whether: Voluntarily or Involuntariy Inourred; due or to become due by their tenns or acceleratIOn; absolute or conllngent; liquidated or unliquidated; 
determl.ned or undetermined; direct or Indirect; primary or secondary In nature or arising from a guaranty or surety; secured or unsec16ed; joint or 
severel or joint and seveml; evidenced by a negotiable or non-negotiable Instrument or writing; originated by Lender or another or others; barred or 
unenforoeable against Borrower for any rsason whatsoever; lor any transacllons that may be voidable lor any reason (such as inlaney, insanity. ultra 
vires or otherwise); and originated lhen reduced or extinguished and then afterwards Increased or reinstated. 

The above limitation on llabiity Is not III restriction on the amount of the NDIe of Borrower to Lsnder either In the aggregal8 or at anyone time. If Lender 
presently holds one or mote guaranties, or herealler receives additional guaranties from Guarantor. Lender's rights II1def aft guaranties shaM be 
cumulative. This Guaranty shaH not (unless specifically provided below to the contrary) aHect or invalidate any such other guaranties. Guarantor's 
liability wil be Guarantor's aggregate liability U/lde( the terms of this Guaranty and any such other untermInated guaranties. 

CONTINUING GUARANTY. THIS IS A "CONTINUING GUARANTY" UNGER WHICH GUARANTOR AGREES TO GUARANTEE THE FULL AND 
PUNCTUAL PAYMENT, PERFORMANCE AND SATISFACTION OF THE IND.EBTEDNESS OF BORROWER TO LENDER, NOW EXISTING OR 
HEREAFTER ARISING OR ACQUIRED, ON AN OPEN AND CONTINUING BASIS. ACCORDINGLY, ANY PAYMENTS MADE ON THE INDEBTEDNESS 
WILL NOT DISCHARGE OR DIMINISH GUARANTOR'S OBLIGATIONS AND UABIUTY UNDER THIS GUARANTY FOR ANY REMAINING AND 
SUCCEEDING INDEBTEDNESS EVEN WHEN ALL OR PART OF THE OUTSTANOING INOEBTEDNESS MAY BE A ZERO BAUINCE FROM TIME TO 
TIME. 

DURAT10N OF GUARANTY. This Guaranty wi" take eHect when received by Lender without the necessity of any acceptance by Lender, or any notice 
to Guarantor or 10 Borrower, and will continue In full force unbl all the Indebtedness Incwred or contracted before recelpt by Lender of any nollce 01 
revocation shall have been tully and flnBlly paid and satisfied and all 01 GU8ranto~s other obligatione Ulder this Guaranty shall have bean pe!formed in 
lull. II Guarantor eleOts to revoke IhIs Guaranty, Guarantor may only do so ifl wrlling. Guarantor's written notice of revocation must be mailed to 
Lender, by certlfled maD, at lender's address listed above or SUCh other place 88 Lender may designate In wrHIng. Written revocation of this Guaranty 
will apply only to advanoes Of new Indebtedness created after aclual receipt by Lender of Guarantor's wmlen revocation. For this purpose and without 
limitation, the term "new Indebtedness" does not include file Indebtedness which at the time of notice 01 revocation Is conllngent, mliquldeted, 
undetermined or not due and which later becomes absolute, liqUidated, determined or due. This Guaranty will continue to bind Guarantor for all the 
Indebtedness Incurred by Borrower or committed by Lender prior 10 receipt of Guarantor's written notice of revocation, including any extensions, 
renewals, substitutions or mCKIfflcalions of the Indebtedness. All renewals, extensions. substitutions, and modHlcations 01 the Indebtedness granted 
after Guaran1Or's revocation, are conte~lated under this Guaranty and, spec~lcaIly wll not be considered to be new Indebtedness. This Guaranty 
shell bind Guaranler's estate a8 to the Indebtedness created both before end after Guarantor's death or Incapacity, regardless 01 Lender's actual notice 
of Guaranler's deeth. Suj:Jjact to the foregoing, Guarantor's executor or edministrator or other legal representative may terminate this Guaranty in the 
same manner in which Guarantor might have terminated" and with the same eflect. Release of any other guarantor or terminatIOn 01 any other 
guaranty of the Indebtedness shall nol aHeet the .Ilabllity of Guarantor under this Guaranty. A revocation Lender receives from anyone or more 
Guarantors shall not aHecl the lIabllty of any remaining Guarantors under this Guaranty. It Is antlclpaled that fluctuations may occur In the 
aggregate amount of the Indebtedness COvmM by this Gu.ranty, and Guarantor speclflcally acknowledgetl and agr_ that reductions In the 
amount of thalndebtlldnass, even to zero dollar. ($0.00), prior to Guarantor'. wrIIten revocation of this Guaranty chin nol constltule a 
termination 0' this Guaranty. This Guaranty Ie binding upon Guarantor and Guarantor's heIrs, IIUCC8S8OI"I and asslgnl 10 long as any ot the 
Indebtedness remains unpaid and even though the Indebtedn ... may Irom tlma to time be zero dollar. (SO.OO). 

OBLIGATIONS OF MARRIED PERSONS. If I am married, I hereby expressly agree that the recourse under this a,,"eement may be had 81l8inst both 
my separate and community property. 

GUARANTOR'S AUTHORIZATION TO LENDER. Guarantor authorizes Lender, either before or after any revocation hereof, wtthOut notice or 
demand and without 18SIIening Guarantor's liability under this Gu ....... ty. from time to time: (A) prior to revocation as set 10Ith above, to make 
one or more addlUonal secured or msecured loans to Borrower, to lease equipment or other goods to Borrower, or otherwise to extend addllional 
credit to Borrower; (8) to alter, compromise, renew, extend, accelerate, or olherwise change one Of more limes file lime lor payment or other terms 01 
the Indebtedness or any part of the Indebtedness, including Increases and decreases of the rate of interest on the Indebtedness; extensions may be 
repeated and may be for longer than Ihe original loan term; (C) to take and I1IlId security lor the payment 01 this Guaranty or tha Indebtedness, and 
exchenll8, enforce, waive, subordinate, fall or decide not to perfect, and release any such security, with or without the subsUtution of new collateral; (0) 
to release, slAlstitute, agree not to sue, or deal with anyone or more of Borrower's sureties, endorsen;, or other guarantors on any terms or In any 
manner Lender may choose; (E) to determine how. when and what appiicalion of payments and credits shall be made on the Indebtedness' (F) to 
apply such security and direct the. order or manner of sale thereof, i1cludlng wHhout linitatlon, any nonjudicial sale penmllted by the ter";s of the 
controlling security agreement or deed 0' trust, as Lender In lIS discretion may delermlne; (G) to sell, transfer, ass9t or grant participations In all or any 
pari oltha Indebtedness; and (H) to assign or transfer this Guaranty in whole or il part. 

GUARANTOR'S REPRESENTAnONS AND WARRANTIES: Guarantor represents and warrants to Lender thet (A) no representations or agreements 
01 any kind have been made to Guarantor which would lmot or qualify il any way the terms of this Guaranty; (B) this Guaranty Is execuCed at 
Bo"'.'wer's request and not at ths request 01 ~nder; (e) Guarantor has tuM power, right and aulhotlty to enter /(Ito this Guarllllty; /0) the provisions 
of thiS Guaranty do not confflcl wllh or result In a default under any agreement or oII1er Instrument binding upon Guarantor and do not resuH in 8 
violation of any law, regulation, court decree or order applicable to Guarantor; (E) Guarantor has not and wil not, without the prior written consent 0/ 
Lender, sell, lease, asSign, encumber, hypothecate, transler, or othlHwlse dispose at all or substanllally all 01 Guarantor's assets, or anY Interest therein' 
(F) upon Lender's reques~ Guarantor wMI provide .to lender financial and credff Information In form aCC6plable to Lender, and all such financial ' 
Inlormatlon which currenHy has been, and all future financial Information which will be provided to Lender is and will be true and correct in all material 
respects and fairly prnsent G~arantor's financial condition as ot the dates the financial Information Is provided; (G) no material adverse Change has 
occurred In Guarantor's financial condfflon since the date of the most recent finllnclal s1atements provided to Lsnder and no event has occurred which 
~y ~terlally adversely affect Guara~tor's financial condition; (H) no Ihlgation, claim, Investigation, administrative proceeding or similar action 
(Incl~tng those for unpaid taxes) against Guarantor Is pending or threatened; (I) Lender has made no representation to Guarantor ss to the 
creditworlhlnBSS 0/ Borrow",; and (J) Guaranlor has eslablishsd adequats IIl9aIIS Of obtaining trom Sonower on 8 conlinuing basis Informallon 
r~r~lng Borrower's Ilnanclal condition. G uaranl~ agrees to keep adequately illormed from such means 01 any facts, events, or circumstances which 
might 11\ any way affect Guarantor's risks oocIer this Guaranty, and Guarantor lurther a,,"_ Iha~ absent a request lor information Lender shan ha 
obligation to disclose to Guarantor any information or documents acquired by lender In Ihe coursa of its relationship with Borrow~r. ve no 

GUARANTOR'S WAIVERS. Except as prohibited by applicable law, Guarantor waives any right to raquire ~nder (A) to continue lending money or to 
extend other credil 10 Borrower; (6) 10 make any presentment, protest, demand, or noIlce 01 any kind, Including notice of any nonpayment ollhe 
Indebtedness or 01 any nonpayment related to any collateral, or notice of any action or nonacllon on the part of Borrower Lender any surety dora r 
or other guarantor In connection with the Indebtedness or in connection with the creation of new or additional loans or 'obIl~ , en e , 
payment or to proceed directly or at once against any person, ilcluding Borrower or any other guaranlor; (0) to proceed 1!.1~ F 
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any collateral held by Lsnder from Bofrower, any other guarantor, or any other person; (E) to pursue any other remedy wllhin Lender's power; or (F) 
10 commit any act or omission of any kind, or at any time, wllh respect to any maner whatsoever. 

In addition to the waivers s91 forth herein, " now or hereafter Borrower Is or shall becOme Insolvent and the Indebledness shall not at all times un~ paid 
be fully secured by collateral pledged by Borrower, Guarantor hereby forever waives and gives up In favor of Lender and Borrower, and Lender s and 
Borrower's respective successors, any claim or right to payment Guarantor may now have or hereafter have or acquire against Bofrower, by 
subrogatJon or otherwise, so that at no time shall Guarantor be or becOme a 'cred"or" of Borrower wilhln the meaning of t 1 U.S.C. section 547(b), or 
any successor provision of the Federal bankruptcy laws. 

Guarantor also waives any and alt r~ts or defenses based on suretyship or Impairment of collateral including, but not 11mIt~ to, any rights or defenses 
arising by reason of (A) any'one acton" or 'antkleficlency" law or any olller law which may prevent Lender from brmg1n9 any actlon, including a 
claim for deficiency, agalnst Guarantor, before or aller Lander's commencement or COfI1J/eIion of any /oreclo$ure actfon, ellher'ludiclally or by exercise 
ot a power of sale; (6) any e1ecton of remedies by Lender IMlich destroy~ or. otherwise adversely aflects Guarantor's subrogatoon rights or Guarantor's 
rights to proceed against Borrower for reirrbursement, including without limitation, any loss 01 nghts Guarantor may suffer by reason 01 any law limiting, 
qualifying, or discharging the Indebtedness; (e) any disabllty or other defense of Borrower, of any olller guarantor, or of any other person, or by 
reason of the cessation 01 Borrower's liability from any cause whatsoever, other than peyment in full In legal tencler, of the Indebtedness; (0) any right 
to claim discharge of the Indebtedness on the basis of Ul'ljustUIed ~rrnent of any collateral for the Indebtedness; (E) any slatute of lim~Iions, ~ at 
any lime any action or su~ brought by Lander agalnsl Guarantor is conwnenced, there 18 outstanding Indebtedness which Is not barred by any 
applicable statute of IImltatlons; or (F) any defensea given to guarantors at law or In equity other than actual payment and performanca of lIle 
Indebtedness. If payment 16 made by Borrower, whelher vofuntarily or oth9lwlse, or by any third party, on the Indebtedness and thereafter Lender 18 
forced to rem~ the amount of that peymant to Borrower's trustee in bankruptcy or to any similar parson under any federal or state bankruptcy law or law 
lor the relief 01 debtors, tha Indabte<i'less shall be considered unpaid for Ihe purpose of the enforcement of this Guaranty. 

Guarantor further waives and agrees not to assefl or claim at any time any deductions to the amount guaranteed under IhIs Guaranty for any claim 01 
setoff, COWltsrclaim.. colllter demand. recoupment or similar righ~ whether such claim, demand or rIglt may be asserted by the Borrower, the 
Guarantor, or both. 
GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS. Guarantor lNarrants and agrees thal each of lIle waivers Bet forth above Is made 
with Guaranlor's luU knowlsdge 01118 slgnlflcance and consequences and thaI, under the circumstances, lIle waivers are reasonable and not contrary to 
public policy or law. "any such waiver is determined to be contrary to any 8JlIlI1cabie law or ptjltic policy, such waiver shall be effectve only to lIle 
extent permltlecl by law or public policy. 

RIGHT OF SETOFF. To the extent permllted by appIlcabfe law, Lender reserves a right 01 setoff In aD Guarantor's accounts WIth lAInder (whether 
checking, savings, or some other account). this Includes an accounts Guarantor holds jolnUy with someone else and all accounts Guarantor may open 
In the future. However, this does not Include any IRA or Keogh accounts, or any trust accounts for which setoff WOIJd be prohibited by law. Guarantor 
authorizes Lender, to the extent pamiitled by apptlcable law, to hold lhasa funds ff there Is a default, and Lender may apply the funds In lhase accounts 
10 pay what Guarantor owes under lIle terms of IIlls Guaranty. 

SUBORDINATION OF BORROWER'S DEBTS TO GUARANTOR. Guarantor agrees that the lndeb1edness, whether now existing or hereafter created, 
shall be superior to any claim that Guarantor may now have or hereafter acquire against Bofrower, whether or not Borrower becomes Insolvent. 
Guarantor hereby expressly subordinates any claim Gl/8lantor may have against Borrower. upon any account whatsoever, to any claim that Lander 
may now or h9feafler have against Borrower. In the event of insOlvency and consequent liquidation of the asS91S of Borrower, through bankruptcy, by 
an assignment tor the benefg of crednors, by volunlary liquidation, or otherwise, the assets 01 Borrower aPlJlicabie to the payment of the claims of boIh 
Lender and Guarantor shall be paid to Lander and shaM be ftrst applied by Lender to the Indebtedness. Guarantor does hereby assign to Lander all 
claims which it may have or acquire against Borrower or against any as81gnee or trustee In bankruptcy of Borrower; provided however, that sUCh 
aSllIgnmen1 shall be effective only for lIle purpose of assuring to lAInder full .payment In IagaItender of Ihe tndebtedness. II lender so requests, any 
nole8 or credit agreements now or hereafter evldenclng any debts or obligations 01 Borrower 10 Guarantor shall be matked willi 8 legend tha/the sam9 
are subject to this Guaranty and shall be delivered to Lander. Guarantor agrees, and Lender Is hereby authorized, in lIle name 01 Guarantor, from time 
to time 10 file financing statements and continuation statements and to execute documents and to take such other actions as Lander deems necessary 
or appropriate to parfect, preserve and enforce Hs rigrts under this Guaranty. 

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part 0I1il1s Guaranty: 

Amendments. This Guaranty, together WIth any Related Documents, COl11ltitutes the entire understanlling and agreement 01 the parties as to the 
matters set forth In IIlIs Guaranty. No alteration 0/ or amendment to this Guaranty shal be ellectlve unless given In wr1tlng and signed by the party 
or parties sought 10 be charged or bound by the alteratIon or 1IIl1GfIdmenI. 

Attorneys' Fees; Expenses. Guarantor agrees to pay upon demand all 01 Lander's oosls and expenses, including Lender's atlornays' fees and 
Lender's legal expenses, Incurred In connection with the enforcement 0/ this Guaranty. Lender may hire or pay someone else to hefp enforoe this 
Guaranty, and Guarantor shall pay the costs and 9Xpenses of such enforcement Costs and 9lCpens98 Include Lender's attomeys' fees and legal 
expenses whether or not there Is a lawsuit, Including attorneys' fees and legal expenses !of bankl\JPlCy proceedings (Including efforts to modify or 
vacate any automatic stay or Injunction), appeals, and any anticipated post·JudgrrMlnt collection services. Guarantor also shall pay all court costs 
and such eddllional fees as may be directed by the court. 

Caption Headings. Caption headings In this Guaranty are for convenience purposes only and are not to be used to Interpret or define the 
provisions of this Guaranty. 

Governing law. This Guaranty will be govemedby federal law applicable to Lender and, to the extent not preempted by federal taw, the 
laws of the State of Washington without regard to Ita conflicts of law provisions. This Guaranty has been accepted by Lender In the State 
of Washington. 

Choice of Venue. If there is a lawsutt, Guarantor agrees upon Lender'S request to submil to the jurisdiction of the courts 01 Pleroe County, State 
of Washington. 

Inl8grallon. Guarantor further agrees lhat Guarantor has read and fully understands the tarms of this Guaranty; Guarantor has had the 
opportunity to be advised by Guarantor's attorney with respect to this Guaranty; the Guaranty fully re/leels Guarantor's intentions and perol 
evidence Is not required to interpret the terms of this Guaranty. Guarantor hereby IndermKles and holds lender harmless from aI tosses claims 
damages, and COSls (including Lender's attorneys' fees) suHered or incurred by Lander as a result 01 any breech by Guarantor of the warranties: 
representations and agreements of thIS peragraph. 

Interpretation. tn all cases where ll1ere is more than one Borrower or Guarantor, then all words used In this Guaranty In the singular shall be 
deemed to have been used In the plural where the context and constru::tion so require; and where there Is more than one Borrower named In this 
Guaranty or when this Guaranty is executed by more than one Guarantor, the warde 'Borrowel'" and "Guarantor" respecllvety shall mean aN and 
any one or more. or Iham. The words "GuaranfOr," 'Borrower: and 'Lender" Include \he heirs, successors, assigns, asKI transferees at each 01 
them. II a court finds that any provision of IIlls Guaranty Is not valid or should not be entorced, that fact by Itself will not mean that the rest 01 this 
Guaranty w"1 nol be valid or enforced. Therefore, a court will enforce the rest 01 the provisions of lIliS Guaranty even H a provision of IIlIs Guaranty 
may be. found to be iolVaI!d or. ooenlorceable. If anyone or more 01 Borrower or Guarantor are corporations, partnerships, limited liability 
companoes, or similar enutieS, ~ IS not necessary for .Lender to Inqu~e Into the powers 01 Borrower or Guarantor or of the officers, directors, 
partners, managetS, or other agents acting or purporting to act on their behalf, and any Indebtedness- made or created In reliance upon the 
prolessed exercise of such powers shall be guaranteed under this Guaranty. 

NotlC... Subject to applicable law, and excepl for notice required or aDowed by law to be given In another maMer any notice rBQUired to be 
given under 11118 Guaranty shall be given In writing, and, except for ravocatlon notices by Guarantor, shaD be effective when actually delivered, 
when actually r9C~ed ~ telefacslmle (unless otherwise required by law), when deposited WIth a nationally recO\Jlized overnight courier, or, " 
maHed, when deposfted 10 the UnHed Slates mall,. as first class. certified or registered mai postage prepaid, directed to the addresses shown near 
the begl~nlng of this Guaranty. Atl re~ocauon notlC8S by Guarantor shall be In writing and shall be elfective upon delivery 10 Lender as provided In 
the S8C1iO.n 01 this. Guaranty entlded D.URATION OF GUARANTY: Any party may change hs address for noUcee under this Guaranty by giving 
formal written notice to the other Parties, specWytng lIlal \he purpose of the notice 18 to change the party's address. For notice purposes 
Guarantor agrees to k~ Lender Informed at all times of Guaranlor's current address. Subject to applicable law. and except for notice required 0,' 
allowed by law to be gIven In another manner, If there IS more than one Guarantor, any nolice given by Lender to any Guarantor is deemed to be 
notice given to all Guarantots. 

No Waiver by Lender. Lender shall not be deemed 10 have waived any rights under this Guaranty unless 6UCh waiver is given in writing and 
signed by Lender. No delay or omISsion on the pert of lender In exercising any right shaJ operate as a waiver of such light or any other right. A 
waIVer by lAInder of a provision 01 thl~ Guaranty shall not prejudfce or consUlUte a waiver of Lander's right otherwise to demand strict compliance 
with that provision or.any other praVIStan o! this Guaranty. No prior waiver by lender, nor any course of dealing between Lender and Guarantor, 
shall constitute. a waiver of eny of Lender s rights or of any 01 Guaranlor's obIigalions as 10 any future transactions. Whenever the consent of 
Lender Is reqU"ed under this Guaranty, the granting of such oonseot by Lender In any Instance shall not constUute continuo I t 
subsequent IIlStances where such consent is required and in ali cases such consent may be granted or wlthhefd In the t18M~X F 
Successors and Assigns. Subject to any limitations staled In this Guaranty on transfer of Guarantor's in1eres~ this Guaran~ lr 9in6'f16 
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DEFINmONS. The following capitalized words and terms shall have Ihe following meanings when used n this Guaranty. Unless speclJlcally stated to 
the contrary, all references to dollar amoools shall mean amounts 10 lawful money of the United Stale6 of Ameflca. Words and terms used In the 
singular shall nclude the plural, and the plural shall Include the slngIJlar, a8 the context may require. Words and terms not otherwlS$ darned In II11s 
Guaranty shall have the meanings attributed to such terms n the Unifonn Commeroial Code: . 

Borrower. lhe wond "Borrower" means BLACK DIAMOND DEVELOPMENT COMPANY, LlC and includes all co·slgners and co-makers Signing 
the Note and an their successors and assigns. 

Guarantor. lhe word 'Guarantor" means everyone signing this Guaranty, ilcIudlng without limitation WAYNE A COURTNEY, and In each case, 
any signer'S successors and assigns. 

Guaranty. The word 'Guaranty' means this guaranty from Guarantor to Lender. 

Indebtedness. The word 'Indebtedness' means Borrower's Indebtedness to Lender as more particularly described In this Guaranty. 

Lender. TIle word 'Lender" means Frontier Bank, its successors and assigns. 

Note. The wOt(! "Note' means and Includes without limitation aU of Borrower's promissory notes and/or credit agreements evidencing BoIrowe~s 
loan obligations in favor of Lender, together with all renewals of, extensions 01, modifications 01, refnancngs of, consotidations of and substilutions 
for promiSSOry notes or credit agreements. 

Related Documents. The wonds 'Related Documents' malin all promissory notes, credit agreements, loan agreements, environmental 
agreements, guarantles, security agreements, mortgages, deeds of trust, security deeds. ~teral mortgages, and all other Instruments, 
agreements and documents. whether now or hereafter existing, executed in connection with Ihe Indebtedness. 

EACH UNDERSIGNED GUARANTOR ACKNOWLeDGES HAVING READ ALL THE PROVISIONS OF THIS GUARANTY AND AGREES TO ITS 
TERMS. IN ADDITION, EACH GUARANTOR UNDERSTANDS THAT 11-115 GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND 
DEWVERY OF THIS GUARANTY TO LENDER AND THAT THE GUARANTY Will CONTINUE UNTIL TERMINATED IN THE MANNER SET FORTH 
IN THE SECTION TITLED "DURATION OF GUARANTY'. NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIS GUARANTY 
EFFECTIVE. 11-IIS GUARANTY IS DATED NOVEMBER 28, 2005. 

GUARANTOR: 

WAVNURTY 

CONSENT OF GUARANTOR'S SPOUSE. The lIldersigned spouse hereby consents 10 Ihe above Guaranty on beIlaH of the marital community, and 
without binding the separate property of Ihe consentiog spouse. TIlls consent Is daled November 28, 2005. 

X~TN1' &e 
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ce .NGE IN TERMS AGREEMfj . 

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC 
30711 3RO AVENUE 
BLACK DIAMOND, WA 98010 

Lender: Frontier Bank 
Tacoma Real Ettate 
1102 Commerce SL, Suite 600 
Tacoma, WA 98402 

Principal Amount: $3,098,261.22 InitIal Rate: 7.730% Date ot Agreement: September 25,2007 
OESCRIPTION OF EXISTING INDEBTEDNESS. ON NOVEMBER 28, 2005, BORROWER BECAME INDEBTED TO FRONTIER BANK ON A NOTE IN 
THE ORIGINAl PRINCIPAL AMOUNT OF $4,090,000.00 AND ALSO TO INCLUDE AlL SUBSEQUENT CHANGE IN TERMS AND RENEWALS. 

DESCRIPTION OF COLLATERAL. OBUGATION IS SECURED BY, BUT NOT LIMITED TO, A OEED OF 1llUST ON REAl PROPERTY LOCATED IN 
KING COUNTY, STATE OF WASHINGTON. 

DESCRIPTION OF CHANGE IN TERMS. THIS REPRESENTS A CHANGE IN THE MATURITY DATE. AU. OTHER TERMS AND CONDTIONS REMAIN 
THE SAME. SEE BELOW FOR NEW PAYMENT SCHEDULE. 

PROMSE TO PAY. BLACK DIAMOND DEVELOPMENT COMPANY, LLC ("Borro_O) pramlstlll to pay to Frontier Bank ("Lender"), or order, In 
lawful money of the United Stat .. of America, lhe principal amounl of Three Million Nlnety-elght Thouaand Two Hundred Slxty-G1l8 & 221100 
Dollar. ($3,098,261 .22), togelher with Inleresl on the unpaid principal balance from Seplember 25, 2007, until paid In full. 

PAYMENT. Subject to any payment changee resulting fram changes In the Index, Borrower will pay t1)ls loan In 35 regular payments of 
$23,359.56 each and one Irregular last payment estimated at $2,~84,225,42. Borrower'. flrat payment Is due October 25, 2001, and aU 
subsequent payments are due on lhe same day 01 each month alter thaL Borrower', final payment will be due on September 25, 2010, and will 
be for all prinCipal and aU accrued Interest nol yel paid. Paymenta Include prtnclpal and Inlel'esl Unl_ otherwlM agreed or required by 
applicable law, payments wilt be applied fir.t to any accrued unpaid lnteresl; then to principal; lhen 10 any \I1Ipald coUection COlts; and then to 
any late charges. Intereat on this loan Is computed on a 3651366 .Imple Int_1 basis; that II, by applying the ratio of the annual Interest rale 
over the number of day. in a year (366 during leap yeara), multiplied by the outalllnding principal balance, mulUpl1ed by th. actual number of 
days lhe principal balance I, outatandlng. Borrower will pay Lender at Lender'. add ..... shown IIbov. or at Mlch other place as Lender may 
deslgl1ata In writing. 
VARIABLE INTEREST RATE. The Interast rate OIl this loan Is subjecl to change lrom time to lima based on changes In an Independent index which is 
Ihe Weekly average rate on Federal Horne Loan Bank of Saatue fixed rate advance for a three year term. The Index is based on the weeks average 
rate fOi !he wesk whose lnfOfll1aIlon is made avalable on the Tuesday prior to \he 151h 0/ \he month (the "Index"). The Index 1& not necessarily ttle 
loWest rate charged by Lender on Its loans. IlIhe tndex becomes unavailable during the term 0/ this loan, lJIoder may designate a subslitLJle Index 
alter nollfying Borrower. Lender wll tell Borrower the current Index rale upon Borrowef's request The inlerest rale chenge will not occur more often 
Ihan each Ihird year. Borrower unclarstands that Lenclar may make loans based on oiller rales aa waU. The Index currently is 4.lIII0% par annum. 
The interesl rale 10 be applied to !he unpaid pmclpal balance during this loan wUl be at a rate of 2.750 percaniaga points CNer!he Index, resulting in an 
inilial rale of 7.730% per amum. NOTICE: Under no circumstances will the intaresl rate on this loan be more than \he maximum rate allowed by 
applicable law. Whenever Increases occur In !he interesl rale, Lender, at lIS opIJon, may do one or more 0/ \he foilowWlg: (A) Increase Borrower's 
payments 10 ensure Borrower's loan wUI pay 0" by lIS original final maturity date, (6) Increase Borrower's payments to cover accruing Inler""~ (C) 
increase the number of Borrower's payments, and (0) continue Borrower'e paymanls altha same al1llUlt and increase 6on'owe~8 final payment. 

PREPAYMENT; MINIMUM INTEREST CHARGE. In any event, even ~ fuR prepayment of this Agreement, Borrower understands thaI Lender Is 
entitled to a minimum Int_1 charge 01 $5.00. Other Ihan Borrower's otJIlgation to pay any minimum i1taresl charge, Borrower may pay without 
penalty all or a portlon 0/ the amount owed earlier than Ills due. Early paymen1S will no~ unl9S8 agreed to by Lander in writing, relieve Borrower of 
Borrower's obligation to continue 10 make payments under the payment schedule. Rathar, early payments wil reduce tha principal balance due and 
may result in Borrower's making fewer payments. Borrower agrees not to send Lender payments marlled "paid in ful", 'without recourse", 01 slmiar 
language. If Borrower sends such a payment, Lender may accept II without losing any of I..ender's rights under tis Agreement, and Borrower will 
remairl obligated to pay any further amount owed to Lander. All writtan coornunlcations concerning disputed amounlS, Including any check or other 
paymenl instrument that indicates that lila payment COns~tutlli "payment In h.C1" 01 the amounl owed 01 thaI Is tandered with other condftlons or 
limitations or as full satislaction 0/ a disputed amount must bemailedordelivaredto:Frontler~.TacomaReaIEstate.1102CommerceSt.Suite 
600 Tacoma, WA 98402. . . 

LATE CHARGE. If a paymenl is to deys or more lale, Borrower will be charged 5.000% of the regularly scheduled payment or $10.00, whichever Is 
greater. 

INTEREST AFTER DEFAULT. Upon default, Including failure 10 pay upon final maturity, the Interest rale on this loan shall be Increased by eddlng a 
5.000 percentage polnt margin ("Default Rate Margin'). The Defalil Rate Margin sha~ also apply 10 each succeeding InIerest rate change IIlaI would 
have applied had Inare been no default. tl JlJd9ment Is entered In connection with this Agreamenl, Interesl Will continue 10 aocrue after the dale of 
judgmenl al Ihe rate In effecl al the time judgmenl Is enlered. However, in fl() evenl will the Inleresl rate exceed the maximum intetesl rale limitations 
under applicable law. 

DEFAULT. Each of the following shall constllule an Event 0/ DelruJI under this Ageement 

Payment Default. Borrower laKs 10 make any paymenl when due under the Indebtedness. 

Olher Defaults. Borrower fails to comply with or to perionn any o!her lerm, obllgallon, covenant or condition oontained in this Agaament or in 
any of the Relaled Documents or to CO"1lly with or to perform any l8lm, obligation, covenant or condiUon oontalned in any other agreemenl 
between Lender and Borrower. 

Default in Favor 01 Third ParUes. Borrower dafauns under any loan, exlanslon 01 credit, security agreemenl, purchase or sales agreernerj, or 
any other agreernant. In favor of any other creditor or person that may materially affecl any 01 Borrower's property or Borrower's ability to perform 
Borrower's obligations under Ihis Agreemet1t or any of the Relaled Documents. 

False Stalements. Any warranty, representalion or statemenl made or fumlshed to Lender by Borrower or on Borrower's behalf under this 
Agreement or the Related Documents Is false or misleading In any matetial respec~ either now or at !he lime made or fumished or becomes false 
or misleading al any time therealter. 

Death or Insolvency. The dissolution of BoIrower (regardles& of whether e/eotion to cortlnue Is made), any member wilhdrawa from Borrower, or 
any oIher termination of Borrower's exlslence as a going business or \he dealh 0/ any member, lhe Insolvency 0/ Borrower, the appointment 0/ a 
receiver for any pall of Borrower's property, any assignment lor Ihe benefll 0/ credllors, any type of creditOi worllout. or the commencemanl 01 any 
proceeding U'lder any ~ruplCY or Insolvency laws by or against Borrower. 

Credilor or Forfelture Proceeding.. Commencement of foreclosure or forielture proceedings, whe!her by Judicial proceeding, self-help, 
repossession or any other melhod, by any creditor of Borrower or by any governmental agency against any coIlalerai securing !he Indebledne$s. 
This Includes a gamlslvnenl 0/ any of Borrower'S accounts, Including deposit accOlA'lIS. with Lender. However this Event 0/ DefruJI she. not 
apply ff there is a good faith dispute by Borrower as 10 !he validlly or r88sonableness or the claim which Is !he basis 0/ the creditor or forfeilure 
proceeding and If Borr<;lwer gives L~r wrlllBn nolice of the crednor or forfeiture proceeding and deposits wtth Lender monies or a surely bond 
for the creditor or forfeiture proceedIng, In an amount determined by Lender, In lIS sole dJscrelion, 8S baing an adequate reSGlVe or bond for the 
dispule. 

Events Affecting Guarantor. Any of Ihe preceding events occurs with respect 10 any Guarlintor of any of the Indebtedness or any Guarantor dies 
or becomes Incompetent, or ~evokes or disputes the validity 01, or lIabiity unclar, any Guaranly 0/ the Indebtedness evidenced by Ihls NOla. In the 
event of B death, Lender, at lis option, may, but shall not be required 10, permit the Guarantor's esiate to assume unconditionally lIle obligations 
arising under the guaranty In a manner satisfactory to Lender, and, In dolng so, cure any Event 01 Default 

Adverse Change. A material adverse change occurs in Borrower's financial condition, or Lender be_eves the prospecl of payment or 
performance of the Indebtedness Is impaired. 

Cure Provisions. If any default, olher than a de/alJlt in payment Is curable and N Borrower has not been given 8 notice of 8 breach 0/ !he same 
provision of this Agreement wilhin the preceding twelve (12) roonths, ft may be cured ff Borrower, after rece6written notice from I..eOOer 
~ing cura of such default: (1). cureG the default within len (10) days; or (2) lithe cure requlraa more N~t)(i{j!ediataly 
InIMtas steps which Lender deems II:' Lender's sole dlscr~1on to be sufficient to cure the default and therea ar conUnues 'Wd conmle/Jls aY 
reasonable and necessary steps SuffICIent 10 produce compllBnce as soon as reasonably praclical. p.~g~ y or 7 

LENDER'S RIGHTS. Upon dafaul~ Lender may declare the ootire unpaid pmcipal balance under this Agreemenl and aU8OOQ~nter9S1 
immedlalely due, and then Borrower wil pay lIlal BmOU1I. 



~ ANGE IN TERMS AGREEM' r 

Borrower: BLACK DIAMOND DEVELOPMENT COMPANY, LLC 
30711 3RC AVENUE 
BLACK DIAMOND, WA 98010 

Lender: FronUer Bank 
Tacoma Real Estate 
1102 Commerce St., Suite 600 
Tacoma, WA 98402 

Principal Amount: $4,090,000,00 Initial Rate: 9.250% Date of Agreement: May 28, 2007 
DESCRIPTlON OF EXlS11NG INDEBTEDNESS. ON NOVEMBER 28, 2005 CUSTOMER BECAME INOEBTlED TO FRONllER BANK ON A NOTE IN 
THE ORIGINAL PRINCIPAL AMOUNT OF $4,090,000.00, AND INCLUDES ALL SUBSEQUENT RENEWAlS/CHANGE IN TERMS. 

DESCRIPTION OF COLLATERAL OBLIGATION IS SECURED BY BUT NOT LIMITED TO A OEED OF TRUST OATED NOVEMBER 28, 2005, TO A 
TRUSTEE IN FAVOR OF LENDER ON REAL PROPER1Y LOCATED IN KING COUNTY, STATE OF WASHINGTON. 

DESCRIPTION OF CHANGE IN TERMS. THIS REPRESENTS AN EXTlENSION OF THE MATURITY DATE FROM MAY 28,2007 TO JULY 26, 2007, 
ALL OTHER TERMS AND CONDITIONS REMAIN THE SAME. SEE PAYMENT SCHEDULE BELOW. 

PROMSE TO PAY. BLACK DIAMOND DEVELOPMENT COMPANY, LLC ('Borrower') promises to pay to FronUer Bank ('Lander'), or order, In 
lawful money of the United Statn of America. the principal amount of Four Million Ninety Thousand & ODf1OO Dollan ($4,090,000.00) or so 
much as may be outstanding, together with Interest on the unpaid outstanding principal balance of each advance. Interest shall be calculated 
from the date of e8¢h edvance until repayment of each advance. 

PAYMENT. Borrower will pay this loan In one payment of III outstanding principal plus all accrued unpaid Interest on July 28, 2007. In 
addition, Borrower will pay regular monthty payments of all accrued unplld Interest due .. of each payment date, beginning June 28, 2007, 
with all subsequent Interest payments to be due on the same day of each month after that Unless otherwll8 agreed or required by applicable 
law, payments will be applied first to any accrued unpaid Interest: then to principal: then to any unpaid collection costs; and then to any late 
charges. Interest on this loan 18 computed on 8 365136S simple Intarest basis: that la, by applying the ratio of the annuallntsrest rate over the 
number of days In a year (366 during leep year,), multiplied by the outstanding principal balance, multiplied by the &CIual number of days the 
principal balance Is outstanding. Borrower will pay Lender at Lender's addr .. , ehown above or at IUch other place as Lender may desIgnate 
In writing. 

VARIABLE INTEREST RATE. The interest rate on this loan is subject to change from Urne to time based on changes In an Index which is the FronUer 
Bank Base Rate (the "Index"), The Index Is not necessarily the lowest rale charged by Lender 011 jls IoallS and Is set by Lender in its sole discretion. If 
the Index becomes unavailable during the term of this loan, Lender may deslgnale a substitute Index after notilying Borrower. Lender will tell Borrower 
the current Index rate upen Borrower's request The Interest rate change wWI not occur more often !han each day as base rate changes. Borrower 
understands that Lender may make loans based on other rates as well. The Index currenUy Is 8.250% per annum. The Interest rale to be applied to 
the unpaid principal balance during this loan will ba at a rate of 1.000 percentage pelnl over the Index, edJusted II necessary for any minimum and 
maximum rate limitations described below, resultilg in an Inltlal rate of 9.260% per amum. NOTICE: Under no Circumstances wWlthe Intarest rale on 
this loan be less Ihan 9.000% per annum or more !han the maximum rate allowed by applicable law. 

PREPAYMENT; MINIMUM INTEREST CHARGE. Borrower agrees that all loan Ieee and other prepaid finance charges are eamad fully 88 of the date 
ollhe loan and wll not be subject to refund upon earfy payment (whether voILIlIBry or as a resut of default). except as othelwise required by law. In 
any event, even upon full prepayment of this Agreement. Borrower understands that Lender Is entilled to a minImum Inlarest charge or $6.00. Other 
than Borrowe(s obligation to pay any minimum Interest charge, Borrower may pay without penalty all or a portion 01 the amount owed earlier than It Is 
due. Early payments will not, unless agreed to by Lender in writing, relieve Borrower of Borrower's obIlgallon to continue to make payments of accrued 
unpaid Interest. Rather, earty payments will reduCB Ihe principal balance due. Borrower agrees not to send Lender payments marked "paid in lun", 
'without recourse", or similar language. If Borrower sends such a payment, Lender may accapt II without losing any of Lender's rights under this 
Agreement. and Borrower wHi remain obligated to pay any further amount owed to Lender. All written corrvnunicationS concerning disputed amounts, 
Including any check or other payment Instrument that indicates that the payment constnutes "peymenl ill lull" of the amount owed or that is tendered 
with other conditiOns or limitations or as full saUslaction of a disputed amount must be maijed or delivered to: Frontier Bank. Tacoma Real Estate, 1102 
Commerce St., Suite 600 Tacoma, WA 98402. 

LATE CHARGE. If a payment Is to days or more late. Borrower will be charged 5.000% of the regularly scheduled payment or $10.00, whichever Is 
greater. 

INTEREST AFTER DEFAULT. Upon dafauH, including failure to pay UjlOIl final maturity, the Interoot rate an this loan shall be increased by adding a 
5.000 percentage pelnt margin ('Default Rate Margin"). The Default Rate Margin shaM also apply 10 each succeeding inlerest rate change that would 
have applied had there been no default. If Judgment Is entered in connection with this Agreement, Interest will ccnlinue to accrue after the date of 
judgment at the rate In effect at tha time judgment 19 entered. However, In no event wi. the interest rate exceed the maximum Interest rate limitations 
under applicable law. 

DEFAULT. Each of the following shall constitute an Event of DalatA! under this Agreement 

Payment OIIIauli. Borrower fails to make any payment when due under the Indebtedness. 

Other Defaults. Borrower falls to comply with or to per/orm any ather term, obligation, covenant or condition contained in this Agreement or in 
any of the Related Oocuments or to ·comply with Of to perform Bny lenn, obligation, covenant or condilion contained in any other agreement 
between Lender and Borrower. 

Defaull In Favor 01 third Parties. Borrower defaults under any loan, extension of credft, security agreemen~ purchase or sates agreemeot, or 
any other agreement, in favor 01 any other credftor or person that may materially affect any 01 Borrower's property or Borrowe(s ability to perform 
Borrower's obIlga~ans under this Agreemant or any of the Relaled Documenls. 

False statements. Any warranty, representation or statement made or fumlshed to Lender by Borrower or on Borrowe~s behalf under this 
Agreement or the Related Documents is false or misleading in any materiaf respect, either now or at the time made or furnished or becomes false 
or misleading at any tima thereafter. 

Death or Insolvency. The dissolution of BarlOwer (regardless at whether election to continue Is made), any member withdraws frorn Borrower or 
any other termination of Borrower's existence as a going buSiness or the death of any member, the Insolveocy of Borrower, the appointment ~f a 
receiver for any part 01 Borrower's pr?perty, any assigvnenl for the benal~ of creditors, any type of creditor workout, or the commencement of any 
proceeding under any bankruptcy or Ilsolvency laws by or against Borrower. 

Creditor or Forfeiture Proceeding.. Commencement 01 foreclosure or 10rfefture proceedings, whether by judicial proceeding, self.help, 
repossession or any other method, by any creditor of Borrower or by any governmental agency /lg8inst any coIlaleral securing the Indebtedness. 
This includes .8 gamishment of any of Borrower's accounls, including deposk accounts, with Lender. However, Ihls Event of ~fault shall not 
apply If there IS a good faIth dispute by Borrower as to the validity or raasonabiene8S of the claim which Is the basis of the creditor or forfe~ure 
proceeding and If Borrower gives Lende~ written notice of the creditor or Iorieiturs proceeding and deposlls with Lender monies or a surety bond 
for the credM, or forfeiture proceedIng, III an amount determined by Lender, in Its sole discretion, as being an adequate reserve o. bond for the 
dispute. 

Events Affecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the Indebtedness or any Guarantor dies 
or becomes Incompetent. or revokes or disputes the validity of, or liability under, any Guaranty of the Indebtedrless evidenced by this Nete. In the 
event of a death, Lender, ~I lis option, may, but shalf not be required 10, poonIIlhe Guarantor's eslate 10 assume unconditlonaUy the obligations 
arfslng under the guaranty In a manner satisfactory to Lender, and, In doing so, cure any Event of Default. 

Adverse Change. A material Bdvlt(se change occurs In Borrowe(s flllancial condition, or Lender believes the prospect 01 payment Of 
per/ormance of the Indebtedness IS IITlpaired. 

Cure Provisions, If any default. other than a default In payment is curable and n Borrower has not been given a notice of a breach of the same 
provision of this Agreement within the preceding twelve (12) months, It may be cured" Borrower, after receiving written notice from Lender 
demandIng cure of such default (1) cures the default within ten (10) days; or (2) n the cure requiras more then ten (10) days 'mmad' tel 
Initiates steps which Lende< deems In Lender's sole discretion to be sufficient 10 cure the default and thereafter continues and ~te~ aK 
reasonable and necessary steps suffiCient to produce compliance as SOOl1 as reasonably practical. APPENDIX G 

LENDER'S RIGHTS. Upon default, Lender may declare the enllre unpaid prinCipal balance under this Agreement anQ./i1l a9Qruid ~ Inle t 
Immediately due, and then Bonower will pay that amount. t"a,9.E! t) aT lIes 

ATTORNEYS' FEES: EXPENSES. Lender may hire or pay someone else 10 help collect this Agreement If Borrower doesY~P.~rQler will pay 
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Lender that amount. This Includes, subject to any limits under applicable law, Lender's attameys' fe9s and Lender's legal expenses, whether or not 
!here is a lawsuit, Including attorneys' fees, expenses lor bankruptcy proceedings (lnclUdflg efforts to modify or vacate any aulOmatic slay or 
injunclion), and appeals. If not prohibited by applicable law, Borrower also will pay any court costs, in addlllon to air other sums provided by law. 

GOVERNING LAW. This Agreemenl will be governed by federal taw applicable 10 Lender and, to the extent not pl'aampled by federal law, the 
laws of Ihe Stale of Washlnglon wlthoul regard to Its conllicts of law provisions, This Agreement has been sccepted by Lender In the State of 
Washington. 

CHOICE OF VENUE. If there Is a lawsu~, Borrower agrees upon lende~s request 10 submij 10 ttle jurisdiction ollhe courts 01 Pierce County, SlalB 01 
Washington. 

DISHONORED ITEM FEE. Borrower will pay a lee 10 Lender of $20.00 n Borrower makes a payment on Borrower's loan and the check or 
praauthorized charge with which Borrower pays Is later dishonored. 

RIGHT OF SETOFF. To the extenl permilled by applicable law, Lender regeNes a ~ of seloff in all Borrower's acooOOls with Lender (Whether 
checking, savings, or some other account). This includes all accounts Borrower holds joinUy whh someone else 8Ild a. accounts Borrower may open In 
the future. However, this does not include any IRA or Keogh accounts, or any trust accounts for which setoff would be proIlibi1ed by law. Borrower 
authorizes Lender, to the axtsnt permitted by applicable law. 10 charge or &elOR aD sums owing on the indebtedness against any and all such accounts. 

COLLATERAL. Borrower acknowledges this Agreement 1$ secured by the following collateral daacrlbed In the securhy instrument listed herein: a Deed 
of TrlJ1lt 10 a trustee in favor of Lender on real property located in KING Counly, State of Washington. 

LINE OF CREDIT. This Agreemsnt evidences a straight line 01 credit. Once the IoIaI amount at principal has been advanced, Borrower i5 not entitied 
to further loan advances. 'The following persons currenUy are authorized, except as provided in this paragraph, to request advances and authorize 
payments under the lina of credit unlll Lender receives from Borrower, at Lender's address shown aboVe, written notice of revocation of their authorily: 
LEE WITTENBERG, MemberlManager of BLACK DIAMOND DEVELOPMENT COMPANY, U.C; and WAYNF. A COURTNEY, MemberlManager of 
BLACK DIAMOND DEVELOPMENT COMPANY, LLC. FOR CONSTRUCTION PURPOSES ONLY. Borrower agraas to be liable for all sums Q/ther: (A) 
advanced In accordanCe with the inslructions of an authorized person or (B) credited to any of Borrower's accounts with L9Oder. Ttle unpaid prinoipal 
balance owing on this Agreement at any time may be evidenced by aodorsements on this Agrsamenl or by Lender's Internal records, lnoludlng dally 
computer prlnl-outs. 

CONTINUING VAUDITY. Except as expressly changed by Ihis Agreement, the t~ of the original obligation or obligations, including all agreements 
evidenced or securing the obIlgatlon(s), remain unchanged and In full force and affect. Consent by lender 10 this Agreement does not waive Lende~s 
right 10 slrlctperlormance 01 the obllgation(s) as changed, nor obligate lender to make any lulure change In terms. Nothflg in this Agreement wll 
oonstllule a satisfaction 01 the obligatlon(s). It Is the Intention 01 Lender 10 retain as liable parties al makers and enders81'S of the original obllgation(s), 
including accommocletion parties, unless a party Is expressly released by lander in writing. Any maker or endorser, Including aocomrnodatlon makers, 
will not be released by virtue of this Agreement It any person who signed the original obligation does not sign this Agreement below, then all persons 
signing below acknowledge that \hIs Agreement Is given condftionelly. based on the repr9S<ll1lation 10 Lender that the non·sigling party consen\s 10 the 
changes and provisions of \his Agreemenl or otherwise wi" not be re/eased by It. this waiver applies not only 10 any in~la/ extenSion, modRlcaUon or 
release, but also 10 all such subsequent actions. 

SUCCESSORS AND ASSIGNS. Subject to any limitations slated in this Agreement on Iranstlll 01 Borrowe~s Interest, this Agreement shall be binding 
upon and Inure to the benefft at the parties, their successors and assigns. If ownership 01 \he Collalllral becOrTlll<l vested in a p9l'8Ol1 other than 
Borrower. lender, without notICe to Borrower, may deal with Borrower's successors with reference \0 this Agreement and Ihe Indebtedness by way of 
forbearance or extension without re/easing Borrower from the obligations of this Agraamant or liability under the Indeb1ednesa. 

NOTIFY US OF INACCURATE INFORMATION WE REPORT TO CONSUMER REPORTING AGENCIES. Pleas8 notify us n we report any lnaccurale 
information about your accOU1t(s) 10 a consumer reporting agency_ Your written notice_ deSCribing the SpilCiftc i:laocuraCY(les) should be sent to us at 
the Iallowlng address: Frontier Bank 332 SW Everett Mall Way Everett, WA 98204. 

MISCELLANEOUS PROVISIONS_ If any part of this Agr8Mll!l'lt cannot ge enforced, this fact will not affect the rest of the Agreement. Lander may 
delay or forgo enforcing any 01 Its rights or remedies under this Agr88ment without losing them. Borrower and any other person who signs, guarantees 
or endorses this Agreemenl, to the extent allowed by law, waive presentment, demand for payment, and notice 01 dishonor. Upon any cl'lenge in the 
terms 01 this Agreement, and unless otherwise expressly slated In writing, no party who signs this Agreement, w\le1tIer as maker, guarantor, 
accommodation maker or endorser, shall be released /rom liability. All such parties 8gr88 Ihallendar may renew or extend (repeatedly and lor any 
length of time) this loan or release any party or guaranIDr or collateral; or Impair, fai to realize '4'00 or perfect lender's security interest in the COllateral; 
and lake any other action deemed necessary by Landei' without the consent 01 or notkle to anyone. All such parues also agree \hal Lender may modify 
this loan without Ihe consenl of or notice to anyone other lI1an the party with IWIom the modfficalion is made. The obligatiOns under this Agr8Qmllf)1 are 
lolnl and several. 

PRIOR TO SIGNING THIS AGREEMENT, BORROWER READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS AGREEMENT, INCLUDING 
THE VARIABLE INTEREST RATE PROVISIONS. BORROWER AGREES TO THE TERMS OF THE AGREEMENT. 

BORROWER: 

:::1!~CO~ANY'U.C 

LEE W~iManager of BLACK 
DIAMOND DEVELOPMENT COMPANY, LLC 

APPENDIXG 
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No. 71114-8-1 
COURT OF APPEALS, DIVISION I 
OF THE STATE OF WASHINGTON 

BLACK DIAMOND DEVELOPMENT COMPANY, LLC, a 
Washington Limited Liability Corporation; LEE WITTENBERG, 

individually and on behalf of his marital community; WAYNE 
COURTNEY, individually and on behalf of his martial community, 

Appellants, 

v. 

UNION BANK, N.A., 

Respondent. 

APPEAL FROM THE SUPERIOR COURT FOR KING COUNTY 
THE HONORABLE LORI SMITH 

DECLARATION OF SERVICE OF BRIEF OF APPELLANTS BLACK 
DIAMOND DEVELOPMENT COMPANY, LLC; LEE 

WITTENBERG, individually and on behalf of his marital 
community; AND WAYNE COURTNEY, individually and on behalf 

of his marital community ~ 

OLES MORRISON RINKER & BAKER, LLP 
J. Craig Rusk 

WSBANo.1S872 
Brandon D. Young 
WSBA No. 44222 

701 Pike Street, Suite 1700 
Seattle, WA 98101 

(206) 623-3427 

Attorneys for BLACK DIAMOND DEVELOPMENT COMPANY, 
LLC; LEE WITTENBERG, individually and on behalf of his marital 
community; AND WAYNE COURTNEY, individually and on behalf 

of his marital community 

ORIGINAL 



I, Judith A. Morland, declare as follows: 

1. I am a citizen of the United States and over the age of 

18 years and am not a party to the within cause. 

2. I am employed by the law firm of Oles Morrison 

Rinker & Baker LLP. My business and mailing address is 701 Pike 

Street, Suite 1700, Seattle, Washington 98101-3930. 

3. On March 20, 2014 I caused to be served true and 

correct copies of the following documents by ABC Legal 

Messengers on the following parties: 

Stellman Keehnel 
Katherine Heaton 
DLA Piper LLP (US) 
701 Fifth Avenue, Suite 7000 
Seattle, WA 98104 

Entitled: 

1. Brief of Appellants Black Diamond Development 
Company, LLC, Lee Wittenberg, individually and on 
behalf of his marital community; and Wayne 
Courtney, individually and on behalf of his marital 
community; and 

2. this Declaration of Service. 

DATED this 20th day of March, 2014, in Seattle, Washington. 

/X 


