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I. INTRODUCTION 

This matter arises from an adverse possession case brought by 

Mark and Brigid Britton ("Britton") against Peter and Tamara Musser 

("Musser"). Appellants represented the Mussers. Following a summary 

judgment motion filed by the Mussers, the Brittons filed a Motion for 

Sanctions and Imposition of Terms, alleging a litany of alleged but 

unsupported transgressions, focusing on violations of discovery that led to 

the Mussers filing a summary judgment motion in violation of CR 11, and 

improper ex parte communication. The hearing on the motion was 

scheduled for oral argument on September 13, 2013. On or about 

September 11, 2013, before the scheduled hearing date and without 

hearing any oral argument, the trial court inexplicitly granted the Brittons' 

motion. Appellants appeal from this Order, and respectfully request that 

the Court reverse the trial court's ruling. 

The trial COUlt abused its discretion in the following respects: 

(l) The trial court concluded, without any recitation of the factual 

or legal basis, that Appellants somehow improperly withheld a witness 

statement and her identity through the discovery process. However, the 

Appellants had a thoroughly documented reasonable and legal basis to 

resist the discovery under CR 26(b)(4) and KCLR 26(a)(2)(B). The 

Court's imposition of sanctions is contrary to the protections established 
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by these rules and does not explain, or even attempt to explain or examine 

how the Appellants even violated the discovery rules. 

(2) The trial court determined that the witness statement was 

inconsistent with a later declaration which made summary judgment 

impossible to win, and thus a violation of CR 11. However, the finding is 

directly contrary to the evidence as the statement and declaration were 

perfectly consistent as explicitly confirmed by the witness herself through 

a later declaration. By even accepting the Respondents' twist to create an 

inconsistency, the witness statement at best only impacted a small part of 

the Musser summary judgment motion, which was explained in the 

witnesses' Second Declaration. Thus, the statement had no impact on the 

remaining pOliions of the motion- to which the Appellants had a good 

faith basis for filing the summary judgment motion. It CaImot be stressed 

enough that the Brittons conceded that portions of the summary judgment 

motion clearly had merit by voluntarily withdrawing large pOliions of their 

claim for which the Musser motion sought dismissal, before the ultimate 

hearing on the motion. 

The trial court found a routine email to the court's staff 

requesting possible dates for a hearing ~ontinuance was an improper ex 

pmie cOlmnunication intended to mislead the trial court. That 

communication was harmless as the trial court continued the motion 
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because the judge was on leave. Fmiher, the fees awarded as sanctions 

were for a motion filed before the alleged communication. 

(4) The trial court's award is excessive. The trial cOUli awarded 

all fees incuned by the Brittons in responding to the First· Musser 

Summary Judgment as sanctions under CR 11. However, the trial court 

failed to apportion legal fees incuned as a result of the specific alleged 

sanctionable conduct from the fees incuned in responding to the 

undisputed valid portions of the First Musser Summary Judgment. The 

trial comi also awarded fees for tasks related to declarations later used by 

the Blittons in a subsequent summary judgment motion, and includes 

discovery tasks, all of which should be excluded from an award. 

H. ASSIGNMENTS OF ERROR 

A. Assignment of Error 

Assignment of Enor No.1: The trial court erred in finding, 

without conducting any analysis whatsoever, that Appellants somehow 

violated discovery rules in withholding the identity of Catie Smith and her 

2012 statement. 

Assignment of Enor No. 2: The trial court ened in finding 

that the Musser motion for summary judgment violated CR 11, or that it 

violated CR 11 in its entirety. 
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Assignment of Enor No. 3: The trial court ened in finding 

an intentional ex parte communication wananting sanctions. 

Assignment of Enol' No.4: The trial court en"ed by 

awarding excessive sanctions not suppOlied by the record. 

B. Issues Pertaining to Assignment of Error 

Assignment of Error No.1: Did the Court err in finding 

discovery violations when the witness statement was clear work product 

and the Brittons' discovery requests were over the limited imposed by the 

local rules? 

Assignment of Error No.2: Did the COUli err in finding the 

motion for summary judgment violated CR 11 when it was filed in good 

faith, the alleged inconsistent statement is not actually inconsistent, and 

the alleged inconsistent statement only concerns a small portion of the 

disputed area? 

Assignment of Enor No. 3: Did the COUli . en in awarding 

sanctions for an unintentional and hannless inquiry to the trial court 

concerning the rescheduling of the motion for sunnnary judgment? 

Assignrnent of Enol' No.4: Did the trial court err in failing 

to apportion the CR 11 sanctions from the meritorious claims in the 

summary judgment motion and by awarding fees that were not inculTed in 

connection with the summary judgment? 
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III, STATEMENT OF THE CASE 

A. The B:rittons' Adverse Possession Claim 

1. Background 

Peter and Tamara Musser purchased their home in April, 2007 (the 

"Musser Property"). The Musser North boundary abuts property 

purchased by Mark and Brigid Britton in APlil 1999 (the "Britton 

Property"). For at least 30 years, a six-foot tan wood fence has stood on 

approximately 47 feet of this boundary in essentially the middle of the two 

properties but does not extend along the entire boundary. Instead, this 

unfenced area of the boundary contains plants, bushes, a rockery and sman 

trees. 

In 2012, the Mussel's undertook a major renovation of their house 

and landscaping. In conjunction with the landscaping improvements, the 

Mussers intended to place a new fence along the boundary of the Musser 

and Britton Propeliies and remove the above discussed worn 30-year old 

fence. The Mussel's sought input from the Brittons on the type of fence to 

be constructed who responded by filing an action alleging adverse 

possession over the boundary area on June 29,2012. App. 1_9. 1 

1 Appellants have filed a Supplemental Designations of Clerk's Papers. Temporary 
citations to the records contained therein are made to the attached Appendix. 
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2. Disputed Area 

The Brittons' Complaint did not define specifically the area of the 

Musser Propeliy over which the Brittons claimed adverse possession (the 

"Disputed Area"). Instead, it simply alleged a general area of certain 

encroachments by various landscaping features, such as a laurel tree and 

rockery. App. 3-4. 

Since they had no idea of the exact area claimed, the Mussers 

requested a full legal description of the Disputed Area through discovery. 

In response, the Brittons produced the following survey to set forth the 

specific area sought: 

App.28. 

3815 E. JOHfl ST. 
APN 195470-0320 

I - 2" BASE OF A.~80R'IlTAE YARD LICHT 1.8' 
L... V1SIBLE PWR UNE SOUTH Of UNE 

The dark black line is the title property line between the Musser Property 

(South) and the Britton Propeliy (North). Id. The Brittons' proposed new 
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line starts at the west side with the initials P.O.B., travels in a 

southeasterly direction around the base of two arborvitae trees, then jets in 

a northeasterly direction to encompass the "Hedge Dripline" until taking 

an erratic tum South at the base of the rhododendron, then travels south, 

around the dripline of the rhododendron, and then north, again until 

reaching the actual title property line. Id. As depicted in the survey, the 

key points of interest within the Disputed Area, from East to West, are the 

rhododendron, the single laurel bush (tenned a "hedge" in the survey), the 

rockery, and the two arborvitae trees. Id. 

Based on the above Britton survey, the Mussers had their 

surveyors stake it and place orange and blue flagging tape between the 

stakes to physically depict the area sought by the Brittons. The area was 

so oddly shaped that it almost seemed like a mistake. Below are 

photographs of the rhododendron, the area between the rhododendron and 

the laurel, the laurel, the rockery, and the two arborvitae trees: 

The Rhododendron: 
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App 30. The photograph above depicts the extremely odd shaped area 

(blue and orange tape) around the rhododendron to which the Brittons 

claim adverse possession. Jd. This area not only includes the entire 

rhododendron, but also several feet of the Mussers' patio, property that is 

behind the Mussers' side of the 30-year old fence described above, and 

inexplicably a boxwood bush that is also completely on the Mussers' side 

ofthe fence. !d. 

Area Between the Rhododendron and Laurel: 

App.32. 

The Laurel: 

App.34. 
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App.36. 

The Two Arborvitaes and Boxwood: 

App. 38. 

B. First Musser Summary Judgment; 2013 Catie Smith 
Declaration 

On February 22, 2013, the Mussers filed a motion for summary 

judgment (the "First Musser Summary Judgment"). App. 10-24. The 

motion was noted for hearing on March 22, 2013 . fd. The basis of the 

motion was that the Brittons could not show their use was exclusive and 
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adverse for ten years and highlighted the incomprehensible and peculiar 

area sought by the Brittons based on their survey. Jd. This position was 

supported by testimony of a landscaper, Catie Smith, through her 

declaration (the "2013 Catie Smith Declaration"). CP 109-112. 

For ease of reference, the Mussers broke down the Disputed Area 

into several distinct regions or sections so that if the Court found issues of 

fact with one region, it could nonetheless grant partial summary judgment 

on the other areas. The specific section breakdown was as follows: (1) 

the Rhododendron Area (which encompassed the oddly shaped cut-out 

area by the fence), (2) the Area between the Rhododendron and the Laurel, 

(3) the Laurel, (4) the Rockery, and (5) the Arborvitaes. App. l3-15. 

Again, the First Musser Summary Judgment was supported by 

Catie Smith. Specifically, in August 2007, the Mussel'S hired City 

People's Garden Design & Landscape ("City People's") to provide 

landscaping services on the Musser Property. CP 109. Catie Smith was 

the Landscape Manager for City People's. Id. On behalf of City People's, 

she perfOlmed landscape services on the Musser Property once a week, all 

year long, and would typically spend several hours each time. CP 109, 

114-52. Ms. Smith left City People's in December 2008 and started her 

own business, Brier Creek Gardens, LLC CP 112. City People's 

continued servicing the Musser Property. Id. After several months, 
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Mussers hired Ms. Smith's new company to take over for City People's. 

Id. Since that time, she and her crew are generally at the Musser Property 

all year long every Friday. Id. 

Since August 2007, Ms. Smith and her crew maintained the area 

around the rhododendron, as depicted in the photograph above. CP 110. 

Their maintenance of the area includes weeding, planting, fertilizing, and 

compo sting the area. They have always trimmed and pruned all sides of 

the rhododendron. Id. Ms. Smith never saw anybody else trim it, nor is 

there any evidence that it has been trimmed by anyone else. Id. In fact, 

the trunk of the rhododendron shows evidence of cut limbs; most, if not 

all, of which were cut by Ms. Smith over the years. Id. Additionally, Ms. 

Smith and her crew have exclusively maintained and shaped the boxwood 

behind the Musser side of the fence, which is also depicted as inside the 

area claimed by the Brittons in the photograph above. Id. 

Moreover, Ms. Smith and her crew have maintained the area 

between the rhododendron and the laurel since August 2007 by weeding, 

removing unwanted plants, planting new plants, compo sting, and 

otherwise making the area have a neat appearance. CP 110. In 2008, Ms. 

Smith and her crew planted five or six Waxleaf Privet bushes along the 

boundary line on the Musser side (these bushes are depicted the 

photographs above) to run fTom the existing old wood fence to the laurel, 
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which is toward Dorffel Avenue. Id. The purpose of these bushes was to 

act as a boundary to prevent the mailman from trampling through the area. 

Id. The Brittons, or anyone on their behalf, never complained or said 

anything about the bushes. Id. Ms. Smith and her crew regularly 

maintained the bushes since they were planted in 2008. Id. 

As with the rhododendron and boxwood, Ms. Smith and her crew 

also started to trim the laurel bush in the "Disputed Area" beginning in 

August 2007. CP 111. When she first started working for the Mussers in 

2007, the laurel had grown wildly without any shape. Id. Ms. Smith 

created the box shape that now exists and has maintained that shape since 

2007. Id. When she trimmed the laurel, Ms. Smith trimmed the top, and 

all sides, except the side facing the Britton Property. Id. 

Also, Ms. Smith and her crew have generally maintained the area 

between the laurel and the rockery since 2007 by weeding, removing 

unwanted plants, planting new plants, compo sting, and othelwise making 

the area have a neat appearance. CP 111. Similarly, Ms. Smith and her 

crew have generally maintained the rockery area since August 2007. Id. 

They have weeded the area and put down compost Id. Further, until 

recently, there was an azalea in the rockery area. Id. They maintained this 

azalea from August 2007 until its removal. Id. 
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Additionally, above the rockery are two arborvitae trees and a 

boxwood. CP 111-12. Since August 2007, Ms. Smith and her crew have 

weeded this area, put down compost, fertilized the trees a.f1d bushes, and 

otherwise worked to keep a neat appearance. Id. They also pruned the 

boxwood to maintain its shape. Id. Ms. Smith believed that the Mussel's 

planted those trees, so she has always maintained that area. Id. 

In addition to the above testimony of Catie Smith which appeared 

to defeat any claim of exclusivity the Brittons could make, there was 

serious confusion about the actual location of the "Disputed Area." As 

discussed above, the Britton survey that was submitted to define the 

specific area they sought made little sense; especially given the odd cut

out area around the rhododendron, over a portion of the Musser patio, and 

the boxwood on the Musser side of the fence. App. 28. 

In this context, on January 9, 2013, and well before the Mussel's 

filed the First Musser Summary Judgment on February 22, 2013, the 

Brittons produced the Declaration of Deborah Klein (which was signed on 

November 29, 2012 and withheld by the Brittons as work product). ,CP 

205-06. In the Declaration, the Brittons began depmiing fi'om their survey 

produced in discovery as the sole basis for the Disputed Area. CP 205. 

Instead, they began relying on a "trajectory" argument, which they 

continued to use throughout the entire case. Specifically, Ms. Klein states, 
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While the wooden fence does not run the entire length of 
the southem boundary line of the Property, if a line parallel 
to the wooden fence is projected westward .. , that 
projected line running West would be consistent with what 
we considered to be the southem boundary of the Property. 

CP 205. This "parallel" trajectory bears no relationship at all to the survey 

prepared by the Brittons as it completely disregards the oddly shaped cut-

out around the rhododendron. 

Subsequently, Brigid Britton confirmed at her deposition that if 

actually following the true fence trajectory from the old wood fence as 

urged by Ms. Klein in her above declaration, it would project much more 

southerly into the Musser Property than the actual area claimed by the 

Brittons. App. 290. Based on the ultimate drawing Ms. Britton drew at 

her deposition to identify the area sought, her idea of the actual fence 

trajectory clearly has no relationship with the "Fence Trajectory" 

previously described by the Brittons or the above Britton survey they 

provided in response to a discovery request. App. 297. Fmiher, if Ms. 

Klein's description is literally interpreted to mean the line projects 

"westward," then the line does not even include most of the Disputed 

Area. In sum and over the course of litigation, the Blittons provided at 

least three different and inconsistent descriptions for the area sought: 
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The Brittons ' Survey: 

3815 E. JOHN ST. 
APN 195470-0320 

Actual Fence Trajectory (Drawn by Brigid Britton): 

Deborah Klein's "West" TrajectOly: 

In this context, at the time Appellants filed the First Musser 

Summary Judgment, they still had no idea what area the Brittons were 
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actually claiming.2 Since the Brittons bear the burden of proving their 

claim and defining the area sought by adverse possession, the Mussers 

filed summmy judgment seeking to dismiss the Blitton claim to the entire 

area, as they clearly did not even know the boundaries or what, if 

anything, created the Disputed Area. 

C. Appellants' Valid Discovery Objections to Production of 2012 
Catie Smith Statement. 

Before signing her 2013 declaration, Catie Smith provided a 

statement to Appellants dated August 8, 2012 (the "2012 Catie Smith 

Statement"). CP 102-04. This statement was obtained by Appellants after 

the action was filed on June 29,2012. App. 1-9. 

Appellants did not produce the 2012 Catie Smith Statement in 

discovery. Rather, they objected to its production as work product. 

Specifically, since the action was filed on June 29, 2012, the statement 

(obtained in August 2012) was in anticipation of litigation, and is obvious 

work product. When the Brittons first raised the issue of non-production, 

Appellants sent a thorough legal analysis of the issue to counsel for the 

2 At her deposition, Ms. Britton could not identify the "Fence Trajectory" on the 
survey and testified that she was unable to draw the line she was claiming. App. 288. 
However, she maintained that the "Fence Trajectory" is a straight line (App. 289), even 
though the line 011 the survey is far from a straight line. Moreover, she confirmed that if 
actually following the true fence trajectory from the old wood fence, it would project 
much more southerly into the Musser Property than the area claimed by the Blittons. 
App. 290, 297. 
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Brittons on March 21, 2013. CP 199-200. It is noteworthy that the 

Brittons did not respond at all to the work product analysis and never 

provided any authority to refute it. In fact, the Brittons have taken the 

same position that such statements, such as Deborah Klein's declaration, 

are in fact work product: "the Declaration is Work Product." CP 202. 

The Brittons, without any authority, reversed their own position so they 

could allege some wrong doing by Appellants. 

The Appellants also had a proper basis for not earlier identifying 

Catie Smith as a witness in discovery. Specifically, the Blittons violated 

KCLR 26(a)(2)(B) by serving more than 40 interrogatories, and their 

request for names of additional witnesses, such as Catie Smith, was in an 

interrogatory which was over the limit. Specifically, the Brittons' requests 

are filled with what appear to be single interrogatories, but have numerous 

or multi-pronged sub-parts. After adding the discrete subparts, the 

BrittOl1S' discovery was well over the 40 interrogatory limit. CP 49-69. 

Thus, their Interrogatory No, 27, which requested the identity of 

witnesses, such as Catie Smith, was over the limit CP 67. Therefore, in 

accordance with KCLR 26(a)(6)(B), Appellants stated, "Objection. 

Defendants will not respond to the remaining questions because the 

requests exceed the discovery limits imposed by KCLR 26(a)(2)(B). A 
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party may only serve 40 interrogatories, including discrete subparts." CP 

67. The Appellants fully complied with the local rules. 

The Mussers' responses, with the above objection, were served on 

November 30, 2012. CP 97. The Brittons raised no issue or concern 

whatsoever as to the Mussel's' objections for two and one-half months, 

until February 14, 2013. CP 100. During the interim period, Appellants 

assumed the Brittons concurred that the Brittons' requests were over the 

limit. On February 14, upon request by the Brittons, Appellants recounted 

and again counted more than 40. Nevertheless, in the spirit of cooperation 

and on the same day the Brittons first raised any issue with the Musser 

objection, Appellants agreed to answer Interrogatory No. 27, even though 

it was over the limit. CP lOI. 

D. Continuance of the First Musser Summary Judgment 

The First Musser Summary Judgment was noted for hearing on 

March 22, 2013 (over one month after the above discovery conference). 

Days before the healing, the Brittons filed a Motion to Allow a 

Supplemental Declaration to Present Newly-Discovered Evidence 

Regarding Defendants' Motion for Summary Judgment (the "Motion to 

Supplement"). The Motion to Supplement sought to add the 2012 Smith 

Statement to the record. The motion was filed on a shorten-timed basis, 
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and plainly reflected that the Brittons believed that they did not have the 

opportunity to put forth additional evidence before the hearing. 

In response, Appellants thought an accommodation was warranted 

and decided to propose a continuance of their motion, so the Brittons 

would have ample time to put whatever evidence they wanted into the 

record. On March 20,2013, Appellants wrote to the Brittons' counsel: 

.. . [T]he Mussers too would like to have all the 
facts before the Court prior to ruling on the summary 
judgment motion. Your motion to supplement suggests 
that you believe that you did not have adequate time to 
conduct discovery as to Catie Smith. TIns is the first you 
mentioned this; no CR 56(f) motion was filed. In any 
event, we are willing to re-note the motion for a later date. 
You can supplement the record as you wish, thus obviating 
the need for your instant motion. With the additional time, 
we can also work to schedule a deposition of Catie Smith, 
and possibly Brigid Britton and Erik Wood. 

We are checking with the Court on available dates 
to re-note the motion. 

CP 211. 

Just before sending the above message, Musser counsel had sent 

the following inquiry to the trial comi's staff: "The parties are 

contemplating continuing the hearing set for Friday. Could you provide 

what dates Judge Benton would have available in April-May to 

accommodate are-note? CP 166. 
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Subsequently, the trial court responded, "It will need to be 

continued anyway, because Judge Benton will be on FMLA to the end of 

May. How about 5/31 at 11:00 a.m.? CP 166. Counsel for the parties 

discussed available dates and settled upon June 7, 2014, and the hearing 

was fe-noted. CP 164. 

E. Subsequent Discovery and the Withdrawal of Portions of the 
Brirtons' Adverse Possession Claim 

Following the continuance of the First Musser Summary 

Judgment, Ms. Britton admitted at her deposition that the boxwood behind 

the Mussers' side of the fence is not part of their claim, even though 

included in their survey. App. 286. She also concedes that the Mussers' 

patio is not part of their claim despite it being included in their survey. 

She further explained that the reason the oddly shaped "cut-out" is 

included in the survey is solely due to concern for the health of the 

rhododendron. App.287-88. Specifically, she worried that if portions of 

the rhododendron on the Musser side are trimmed or removed, it could kill 

the bush. Therefore, they included the entire drip line of the 

rhododendron, which encompasses the patio, due only to concem for the 

health of the bush. App.287-88. Thus, the "cut-out" area around the drip 

line was 110t based on actual use or maintenance ofthe area. App. 292. 

Ms. Britton further admitted that the Mussers planted the waxleaf 
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privets in the rhododendron area claimed by the Brittons and further, the 

BrittOl1S' landscapers did not even maintain those bushes. App. 291. The 

photograph of the Rhododendron Area above (App. 30) depicts the base of 

the Rhododendron, wax leaf privets, and then the fence, moving left to 

right. Ms. Britton testified that her landscapers have not maintained south 

of the waxleaf plivets. App. 292. Therefore, with the exception of the 

base of the rhododendron itself, the Brittons do not allege any use or 

maintenance of the entire "cut-out" area shown in the above photograph of 

the Rhododendron Area. Also, Ms. Britton admitted her landscapers did 

not maintain the waxleaf privets between the rhododendron and laurel. 

App.293. 

After Ms. Brittons' deposition on April 3, 2013, counsel for the 

Mussers raised serious and valid coneems with the Brittolls' counsel about 

the apparent inconsistencies in the Brittons' testimony and the survey 

provided by the Brittons in discovery. Specifically, on April 4, 2013, 

counsel for the Mussel'S requested supplementation of the Brittons' 

responses to the Mussel'S' intelTogatories and requests for production 

related to the definition of the Disputed Area. App. 299-305. The 

Mussel'S indicated that the survey incorrectly includes a portion of the 

Mussers' fence, a boxwood bush behind the fence, and part of the 

Mussers' patio. Id. Additionally, the Mussers raised the issue that the 
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"Fence Trajectory" description was clearly inconsistent with the survey. 

Id. Since the survey was ostensibly the Brittons' certified description of 

the Disputed Area, the Mussers requested a supplemental response to 

detail the precise area claimed by the Brittons. Id. The Brittons 

surprisingly refused to supplement their prior discovery responses, 

preferring to rely upon the clearly defective survey as the "Disputed 

Area." Id. 

As a result of the Brittons' failure to supplement discovery, the 

Mussers were forced to revise their motion for summary judgment seeking 

partial summary judgment to dismiss the Brittons' erroneous claim to the 

"cut-out" area around the rhododendron, as the Brittons could show no 

actual use of this area. In opposition to the revised motion for summary 

judgment, the Brittons made no argument and provided no authority to 

suppOli their erroneous claim to the "cut-out" area. After the Court 

continued the June 7, 2013 summary judgment hearing a second time, the 

Brittons, on June 24, 2013, finally abandoned their frivolous claim to the 

"cut-out" area. App. 336, 339. 

F. Plaintiff's for Sanctions 

On or about May 29,2013, six days before the re-noted hearing on 

the summary judgment motion, the Brittons filed Plaintiffs Motion for 

Sanctions and Imposition of Tenus (the "Motion for Sanctions"). CP 8-
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30. The motion alleged a number of alleged transgressions including, but 

not limited to, that Appellants violated discovery rules by not producing 

the 2012 Catie Smith Statement, that Appellants violated CR 11 in filing 

the First Musser Summary Judgment because the 2013 Catie Smith 

Declaration was inconsistent with her 2012 Catie Smith Statement; and 

that Appellants made material misrepresentations to the tlia1 court. ld. 

The Brittons sought all fees incurred in responding to the First Musser 

Summary Judgment Motion and in filing their Motion to Supplement. CP 

25. 

Despite the varied allegations in the motion, the Brittons conceded 

that "The core of Plaintiffs' Motion for TelIDS is that Defendants' counsel 

prepared a comprehensive Motion for Summary Judgment ... seeking full 

dismissal of the Brittons' claims despite possessing the 2012 Smith 

Statement that contained admissions against interest contradicting the very 

reliefthe First Motion requested from the Court." CP 213. 

On June 5, 2013, Appellants file~ a comprehensive opposition to 

the sanctions motion. CP 175-95. Appellants carefully set out how the 

2012 Catie Smith Statement was not inconsistent, and therefore, the First 

Musser Summary Judgment did not violate CR 11. 

The Brittons alleged that the most critical "inconsistency" was the 

following statement in the 2012 Catie Smith Statement: 
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In July of 2012 when perfonning a garden walk through, I 
observed survey stakes that had been installed during the 
site survey that indicated that the property boundary 
between the Musser's property and the Musser's [sic] 
property. It appeared that the Musser's boundary lines are 
further into the Brittan's [sic] garden than I llave been 
aware of over the course of my years in the Musser's 
garden." 

CP 104 (Emphasis added). There is no inconsistency. 

The 2013 Catie Smith Declaration was perfectly consistent with 

this prior statement. The declaration accurately states, "I have generally 

maintained these areas since 2007." CP 110. Nowhere does she state she 

maintained every inch up to the boundary line. As she explains in her 

declaration dated May 8, 2013, (the "Second Catie Smith Declaration"), 

there was no clear demarcation of any line, and it was difficult to asceliain 

the location of the precise line-similar to the difficulty the Brittons had in 

describing the area they sought by adverse possession. App. 17-74. In 

this context, as she stated in her August 8, 2012 statement, "It appeared 

that the Musser's boundary lines are further into the Brittan's [sic] garden 

than I have been aware of over the course of my years in the Musser's 

garden." CP 104. Ms. Smith explains in her Second Catie Smith 

Declaration that while she generally maintained all the areas in the 

Disputed Area, in two sections, she did not go all the way to the true line, 

in the area nmih of the arborvitae and near the rockelY App. 174. There 
'" 
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may have been a foot or so in that smal1 area that she did not maintain. 

App. 174. The following diagram shows the areas (circled in red) that Ms. 

Smith was refening to in her Second Catie Smith Declaration: 

. 3815 E. JOHN Sf. 
APN 195470-0320 

On these specific areas, the 2013 Catie Smith Declaration states, 

"In the area between the laurel and rockery, I have generally maintained 

that area." CP 111 . Again, Ms. Smith does not state she maintained all 

the way to the true line, but that she generally maintained it. Similarly, 

with the area by the arborvitaes, she simply states that she maintained 

around the boxwood and the arborvitaes. CP 111. She does not testify 

that she maintained north of the arborvitaes, which includes a hydrangea 

and other plants, which are in the foot or so where she did not go all the 

way up to the true line. In sum, her testimony in her 2013 Catie Smith 

Declaration is completely consistent with the 2012 Catie Smith Statement. 

The Motion for Sanctions, along with the summary judgment 

hearing, was subsequently re-noted for a September 2013 hearing date. 
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App. 306-07. While the motion had been noted for oral argument and set 

for hearing on September 13, 2013, the tlial court entered Findings of 

Fact, Conclusions of Law, and Order Granting Judgment re Plaintiff's 

Motion for Sanctions and Imposition of Tenns on September 11, 2013, 

two days before the scheduled hearing date ("Sanctions Order") . CP 221-

225. In other words, there was no oral argument. The Sanctions Order 

contained the following findings and conclusions: 
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@ The 2013 First Smith Declaration, drafted by Appellants, 
presented swom testimony that was materially inconsistent 
with the 2012 Catie Smith Statement, which was in the 
possession of Appellants. CP 222 . 

., Appellants intentionally resisted Plaintiff's discovery 
efforts that would have revealed the identity of Catie Smith 
and the 2012 Catie Smith Statement much sooner than the 
hearing on the summary judgment motion. Appellants 
failed to identify Catie Smith as a witness with relevant 
information despite being in possession of her 2012 Smith 
Statement. CP 222. 

The 2012 Smith Statement directly contradicts her 2013 
First Smith Declaration and most likely would have made 
the Musser's Motion for Summary Judgment exclusivity 
claim impossible to win. The 2012 Smith Statement 
contradicted the very relief sought by the Motion for 
Summary Judgment. Additionally, Ms. Smith's identity 
was withheld until a week before the filing of the 
Defendants' Motion for Summary Judgment, making it less 
likely the Plaintiffs or the Court would discover her 2012 
Smith Statement prior to the COUli ruling on the Motion for 
Summary Judgment. CP 223. 

Because of the foregoing actions, Plaintiff incuned 
significant fees and costs in (a) responding to a Motion for 
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Summary Judgment and (b) drafting a Motion to File 
Supplemental Brief after leaming of the subterfuge. CP 
223. 

@ Appellants then made ex parte contact with the Court 
representing that the parties had agreed to continue the 
motion for summary judgment. In fact, not such agreement 
was made or discussed. CP 223 . 

@ Appellants failed to disclose a known witness and 
improperly withheld her 2012 Smith Statement because it 
was against Defendants' interests. Counsel then signed 
pleading in connection with the Defendants Motion for 
Summary Judgment knowing that they were not well 
grounded in fact. CP 223. 

III Appellants engaged in ex parte communication with the 
Court's staff in an effort to gain a continuance of the initial 
summary judgment motion immediately following receipt 
of Plaintiffs motion to supplement the record with the 
2012 Catie Smith Statement where a continuance had not 
been agreed to by Plaintiff s counsel. Counsel made 
untruthful representations to the Court staff. CP 224. 

Based upon those findings of fact, the trial court entered the following 

conclusions of law: 
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By drafting and submitting the 2013 First Smith 
Declaration that was materially inconsistent with the 2012 
Smith Statement that was in counsel's possession, counsel 
violated CR 11 by signing a pleading that was not well 
grounded in fact and that was imposed for an improper 
purpose. CP 224. 

Counsel violated the King County Supe110r Court 
guidelines regarding use of email and ex parte 
communication by submitting false and misleading 
information to the Court by untruthful representations and 
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failing to include aU counsels on the email 
communications. CP 224. 

The Court then ordered sanctions in the amount of $15,796 for fees 

incurred in Plaintiff responding to the First Musser Summary Judgment 

and $5,193 for fees incurred in filing the Motion to Supplement the 

Record. CP 225. 

Appellants filed a Motion for Reconsideration on September 20, 

2013. CP 226-41. The Brittons filed an opposition blief on October 3, 

2013. CP 244-63. Thereafter, on October 11, 2013, the trial court denied 

the motion for reconsideration without explanation. CP 289. Curiously 

and despite the opportunity, the trial cOUli did not cure an admitted 

computation error in the prior judgment. The Brittons admitted in their 

response to the motion for reconsideration that the judgment amount of 

$22,433 was a computational enor. CP 254. Instead, according to the 

Brittons, the judgment should have been for $20,989. ld. The Brittol1s 

even submitted a revised judgment reflecting this corrected figure. ld. The 

trial cOUli, however, denied the motion without even correcting this dear 

error. 

Moreover, the trial Court's Sanctions Order incorrectly stated that 

the trial court "heard oral argument of counse1." CP 222. However, the 

trial court did not afford oral argument to Appellants even though it had 
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already agreed to hear oral argument and set the hearing; instead it ruled 

upon the motion two days before the scheduled hearing. Compare CP 225 

and App. 306-07. Fmiher, the Sanctions Order does not recite which 

briefs of the parties and the evidence the Court considered. CP 222. To 

create a clear record on appeal, Appellants requested in their motion for 

reconsideration that the tlial court clarify that no oral argument was 

afforded and state the specific documents, pleadings and declarations that 

the trial comi relied upon in granting the motion. CP 228. Again, the trial 

court denied the motion for reconsideration without any clarification. CP 

289. 

IV. ARGUMENT 

A. Standard of Review 

The trial court's sanctions order is reviewed for abuse of 

discretion. Skimming v. Boxer, 119 Wn. App. 748, 754, 82 P.3d 707 

(2004). The Court's inquiry is "whether the com1's conclusion was the 

product of an exercise of discretion that was manifestly unreasonable or 

based on untenable grounds or reasons." Id. 

B. Findmg of Fact that Defendants Improperly Withheld 
Identity of Catie Smith and the 2012 Catie Smith 
Statement is Ermr 

In Findings of Fact No.3 and 4, the trial court found that counsel 

intentionally resisted Plaintiffs' discovery efforts that would have revealed 
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the identity of Catie Smith and the 2012 Catie Smith Statement and failed 

to identify Ms. Smith as a person with relevant infOlmation in this case. 

CP 222-23. In Finding of Fact 8, the Court found, "Defendants, through 

their attomey, failed to disclose a known witness and improperly withheld 

her 2012 Statement because it was against Defendants' interest." CP 223. 

These findings are not in accord with the evidence, and the Sanctions 

Order fails to address in any way the valid objections to disclosure and 

production under both CR 26(b)(4) and KCLR 26(a)(2)(B). 

First, without even discussing it or examining the detailed legal 

argument on the topic, the trial court simply found, with no explanation, 

that Appellants had no valid justification for resisting discovery of the 

2012 Catie Smith Statement. This is incon-ect. The statement was 

obtained by the Appellants in anticipation of litigation and is classic work 

product as it was submitted after litigation commenced on June 29, 2012. 

14 Wash. Prac., Civil Procedure § 13:10 (2d ed.) ("Familiar examples of 

[work product] include investigative repOlis, statements from witnesses, 

and, of course, an attomey's own notes and research.") The good faith 

objection was clearly made in response to the Blitton discovery requests. 

Notably, the Brittons themselves con-ectly acknowledged prior to 

changing their position to suit them, that statements such as this one, are 

work product. CP 202. ("the Declaration is Work Product.") To 
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overcome the work product protection, CR 26(b)( 4) reqmres that the 

Brittons demonstrate an undue hardship to obtain the substantial 

equivalent of the materials by other means. The Brittons did not 

ultimately contest the objection in any way and, in fact, obtained the 

statement simply by submitting a subpoena to Catie Smith. Since the 

2012 Catie Smith Statement was work product, Appellants had no 

obligation to disclose it to the Brittons. They could and did get it 

themselves. The Court's ruling provides no basis as to how withholding 

the statement violates the discovery rules. It does not even acknowledge 

the Appellants' arguments on the subject as if they did not even exist. 

Second, the Court's finding that Defendants improperly withheld 

the identity of Catie Smith completely ignores KCLR 26(a)(2)(B) (i.e. it 

does not even mention it). The Brittons argued, without discussing the 

KCLR 12(a)(2)(B) issue, and the Court apparently accepted, that the 

Defendants intentionally disclosed Catie Smith late for a nefarious 

purpose of hiding the 2012 Catie Smith Statement. The tmth is that 

Defendants properly objected to the InterrogatorYMcalling for the identity 

of witnesses because it was over the 40 interrogatory limit under KCLR 

26(a)(2)(B) which provides that "a pa:rty may serve no mo:re than 40 

interrogatories, including aU discrete subparts." If over the limit, the 

Rule provides that the answering party "shaH be required to :respond to 
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only those req-u.ests, in IHlrnerical order, that comply with LCR 26(d). 

No motion for protective order is required." (Emphasis added.) KCLR 

26(a)(6)(B) makes clear that the onus is on the requesting party (i.e., the 

Brittons) to seek leave of court for additional interrogatories or to obtain 

the agreement of the other party. The Mussers properly followed the Rule 

guidelines and the Court's finding that the Mussers were ostensibly not 

justified in objecting without stating why, appears inconsistent with the 

11l1e, which states the answering party "shall be required to respond to only 

those requests .... that comply with LCR 26(d)." 

Perhaps more important, the Court's findings also completely 

ignore that Mussers' responses were served on November 30, 2012. The 

Brittons raised no issue whatsoever with the objections for nearly three 

months, until February 14, 2013 . Not surprising, the Mussers naturally 

assumed that the Brittons agreed that their interrogatories were over the 

limit. Once notified of the disagreement, the Mussers immediately agreed 

to answer that interrogatory over proper objection as a courtesy to avoid 

an unnecessary argument. Under these circumstances, the trial court's 

finding that the Appellants improperly withheld the identity of Ms. Smith 

is not supported by the evidence. 
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C. Finding of Fact that the 2012 Smith Statement Directly 
Contradicts 2013 Odie Smith Declaration and Would Have 
Made Summary Judgment Impossible to Win is in Errm"; 
Conclusion that Defendants Violated CR 11 by Signing First 
Musser Summary Judgment is not Supported by Record. 

The Court made interrelated findings and conclusions related to the 

2012 Catie Smith Statement: (1) that the statement is materially 

inconsistent with the 2013 Catie Smith Declaration, and (2) the statement 

made the First Musser Summary Judgment impossible to win thus 

violating CR 11. CP 222, 224. These findings and conclusions are in 

error. 

1. The Statements are Not Inconsistent 

The crux of the issue is the following sentence of the 2012 Catie 

Smith Statement: "It appeared that the Musser's boundary lines are 

further into the Brittan's [sic] gardens than I have been aware of over the 

course of my years in the Musser's garden." CP 104. In her Second 

Declaration of Catie Smith, she explains that while she generally 

maintained all the areas of the Disputed Area, in just a few sections, she 

did not go all the way to the true line, such as n011h of the arborvitae or 

near the rockery. App. 174. In those areas, there may have been "as 

much as a foot" that was not maintained. ld. Ms. Smith makes clear that 

the area she was vaguely referring to in the 2012 Catie Smith Statement is 

a small area near the rockery and arborvitae; certainly not the entire area 
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claimed in a valiety of ways and locations by the Btittons. 

More importantly, the 2012 Catie Smith Statement IS not 

inconsistent with the 2013 Catie Smith Declaration. The declaration 

accurately states, "I have generally maintained these areas since 2007." 

(Boldface added) CP 111. Nowhere does she state she maintained every 

inch up to a specific line as again, there is no clear demarcation of any 

boundary. 3 On the specific areas implicated by her comments, the 2013 

Catie Smith Declaration states, "In the area between the laurel and 

rockery, I have generally maintained that area." CP 111. Again, Ms. 

Smith does not state she maintained all the way to the true line, but that 

she generally maintained it. Similarly, with the area by the arborvitaes, 

she simply states that she maintained around the boxwood and the 

arborvitaes. CP 111. She does not testify that she maintained north of the 

arborvitaes, which includes a hydrangea and other plants, which are in the 

foot or so where she did not go all the way up to the true line. Upon: 

3 In this regard, the following statement by Ms. Smith in her Second Declaration of Catie 
Smith camlOt be stressed enough: 

. .. , Again, the problem has been for everyone I imagine that there 
is absolutely nothing to distinguish where the Musser Property 
begins and the Britton Property ends as there is no fence, barrier 
or any other kind of demarcation to create any dear boundary line. 
Thus, it is easy to have disagreement, confusion and 
misunderstanding when describing the area. 

App. 173-74 (Boldface added) 
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thorough review, there is not one instance where Ms. Smith actually made 

a true contradictory statement. 

2. Catie Smith's Statement Did Not Make Summary 
Judgment Impossible to Win 

The 2012 Catie Smith Statement also related to a small portion of 

the Disputed Area, and did not render summary judgment impossible to 

win on the remaining areas (such as the oddly shaped cut-out area). The 

Mussers broke down the Disputed Area into distinct regions so that if the 

court found issues of fact with respect to a region, the COUlt could still 

grant partial summary judgment on the other areas. The First Musser 

Motion broke the Disputed Property into the following areas: (1) the 

Rhododendron Area, (2) the Area between the Rhododendron and the 

Laurel, (3) the Laurel, (4) the Rockery, and (5) the Arborvitaes. 

The following diagram shows the areas (cirded in red) that Ms. 

Smith was referring to in her August 2012 Statement: 
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Ms. Smith's alleged "conflicting" statement has no impact on the other 

areas of the Disputed Area. For instance, Ms. Smith's statement has no 

bearing on the dlip line of the rhododendron, the rhododendron base, the 

laurel, or the wax leaf privets; all of which she specifically discussed in 

the 2013 Catie Smith Declaration. Summary judgment was properly 

brought as to those areas. Indeed, it cannot be stressed enough that the 

Brittons conceded and later withdrew claims to the waxleaf privets 

and the hu"ge "drip line" of the rhododendron. App. 336, 339. They 

did so in recognition that the First Musser Summary Judgment had merit 

as to these areas. 

In sum, Appellants had a good-faith basis for believing that 

summary judgment was appropriate to a portion of the rockery, as to the 

arborvitaes and the boxwood, and the area north of the rhododendron base. 

Ms. Smith declared that she maintained those areas fi:om August 2007 to 

April 2009. Such testimony would defeat the exclusivity element of 

adverse possession. For these reasons, the trial court's conclusion that 

summary judgment was impossible to win is not supported by the 

evidence. 

Even though Ms. Smith may not have maintained a very small 

area sought by the Brittons, they would still have to prove exclusive use 

from 1999 through August 2007, the Brittons failed to present 
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testimony about the use of those areas, summary judgment would still be 

appropriate. When filing the First Musser Summary Judgment, the only 

"evidence" of the Brittons' use was their discovery responses and the 

Declaration of Deborah Klein that simply concluded that the Blittons 

exclusively maintained the rockery. App. 45, 259-60. It is well-

established that "conclusory" or "vague" allegations are not sufficient to 

defeat summary judgment; nor will courts consider conclusions of law that 

simply reiterate the allegations in the Complaint.4 As such, Appellants 

justifiably believed that there was not sufficient testimony to support the 

Brittons' use of these areas. Moreover, there was significant confusion 

conceming the Brittons' description of the "Disputed Area," such that 

even the Blittons were not clear where it was. To challenge the 

sufficiency of the evidence, Appellants moved for smmnary judgment of 

those areas. This was a proper basis to seek summary judgment. 5 

Based on the foregoing, the Appellants had a valid basis for filing 

the First Musser Summary Judgment as to the entire Disputed Area. CR 

4 Ruffer v. St. Frances Cabrini Hasp. of Seattle, 56 Wn. App. 625,628, 784 P.2d 
1288 (1990); Seven Gables Corp. v. MGM /UA Entertainment Co., 106 Wn.2d 1, 13, 721 
P.2d 1 (1986) (Emphasis added); Kirk v. Moe, 114 Wn. 2d 550,557, 789 P.2d 84 (1990); 
Guile v. Ballard Community Hospital, 70 Wn. App. 18,25,851 P.2d 689 (1993). 

5 "The object and function of the summary judgment procedure is to avoid a 
useless tlial" and to "examine the sufficiency of legal claims and nalTOW the issues." See 
e.g., Lamon v.lvlcDonnell Douglas Cmp., 91 Wn.2d 345,349,588 P.2d 1346 (1979); 
Babcock v. State, 116 Wll.2d 596,599, 809 P.2d 143 (1991). 

175855.doc 37 



11 establishes the standards parties or attorneys must meet when filing 

pleadings, motions, and legal memoranda. CR 11 imposes upon parties or 

attorneys the responsibility to insure that assertions made and positions 

taken in litigation are done so in good faith and not for an improper 

purpose. It is intended to deter baseless filings and curb abuses of the 

judicial system. Neigel v. Harrell, 82 Wn. App. 782, 787, 919 P.2d 630 

(1996). The rule permits a court to award sanctions, including expenses 

and attorneys' fees, to a litigant whose opponent acts frivolously or in bad 

faith in instituting or conducting litigation. See, e.g., Delay v. Canning, 84 

Wn. App. 498,509,929 P.2d 475 (1997). 

The purpose of CR 11 is not served In this instance because 

counsel filed the First Musser Summary Judgment Motion in good faith. 

A court should impose sanctions only when it is patently clear that a claim 

has absolutely no chance of success. In re Cooke, 93 Wn. App. 526, 969 

P.2d 127 (1999); MacDonald v. Korum Ford, 80 Wn. App. 877, 884, 912 

P.2d 1052 (1996). 

CR 11 sanctions are not · appropliate because an action's factual 

basis ultimately proves deficient or a party's view of the law proves 

incorrect. !d. Similarly, it has been said that sanctions should not be 

imposed against an attorney solely because the trier of fact ultimately 
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chose not to believe the client's verSIOn of the facts . Id. Here, the 

testimony of Catie Smith appeared sufficient to defeat the Brittons' 

adverse possession claim, notwithstanding that she did not maintain a 

small area near the rockery, as stated in the 2012 Catie Smith Statement. 

D. There was no Intentional Misrepresentation to the Court 
Regarding a Continuance; Request was Harmless Because 
Court Continued the Motion Solely Because the Court was on 
Leave. 

Of all the allegations of wrongdoing, this is perhaps the most 

exaggerated and disappointing of them all. The Brittons took an 

innocuous communication and made the proverbial mountain out of a 

mole hill. The offending "misconduct" stems from a routine inquiry to the 

Comi's staff about scheduling: "The parties are contemplating continuing 

the hearing for Friday. Could you provide what dates Judge Benton would 

have available in April-May to accommodate are-note?" CP 166. 

The Brittons make an issue out of the word "parties." Contrary to 

the Brittons ' allegation of wrongdoing, counsel for the Mussers was 

refelTing to the moving parties, which were the Mussers. It was the 

Mussers' motion for summary judgment, and they had every right to 

continue own motion. \Vhile counsel could have more precisely 

stated, "moving parties," absolutely no deception or misrepresentation was 

intended. In hindsight, counsel could have chosen his words more 

175S55.doc 39 



accurately to state "the Mussers" are contemplating continuing their 

motion; but the use of the words "parties" was not intended to represent 

that there had actually been an agreement of counsel on a continuance. 

Rather, the word "contemplating" signified that it was only a concept at 

the time. Counsel's motives were pure and he thought it was a routine 

inquiry conceming dates. 

Frankly, even still, it is difficult for Appellants to fathom how this 

email could possibly be misconstrued as an attempt to deceive the trial 

court. It strains credulity that this routine, trivial communication could be 

twisted into an intended deception and that it somehow "undennines the 

Court's ability 'to manage [its] own affairs'" and "undemlines the 

integlity ofthe court." CP 23. 

What makes this allegation even more astounding is the fact that 

the reason the Appellants inquired about a possible continuance was to 

give the court and the Brittons the time the Brittons sought to supplement 

the record. By way of background, the Brittons filed, on shortened time, a 

motion to supplement the record within days of the scheduled hearing, and 

after all the briefing been submitted. The Appellants wanted the court 

to have all the information in £i:ont of it before ruling on the motion, 

The Appellants thought they were offering a cooperative and 

conciliatory approach to timing problem intimated the Brittons' 
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fil1ng of a last-minute motion to supplement the record. The Appellants 

had no idea that their good-faith offer to continue would be met with such 

vigorous opposition, particularly because the offer benefitted the Brittons. 

Nor could the Appellants possibly foresee that a good-faith offer to 

continue would lead to some allegation that they were attempting to 

"mitigate the prior improper conduct." was no prior misconduct, 

and the offer was truly a friendly gesture to allow the Brittons time to get 

all their evidence in. 

Further, the communication was not improper ex parte contact. 

The guidelines cited by the Brittons plainly state that opposing counsel 

should be copied, "If an attorney is communicating substantive 

infOlmation to court staff." "Substantive information includes infonnation 

regarding the likelihood of settlement, the timing of witnesses, anticipated 

problems with scheduling, concerns regarding security and other case

specific issues." None of the examples include routine questions about the 

comi's availability to hear a motion; as such inquiries are merely 

procedural. 

As it tums out, the inquiry had no impact on pending motions. 

The court staff responded, "It will need to be continued anyway, because 

Judge Benton will be on FMLA to the end of May." CP 166. In other 

words, trial court continued the to a leave of 
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absence by the court. So, ultimately, this entire issue was rendered moot. 

E. Amount of Sanctions is Not Justified. by Record.. 

The monetary award includes (1) fees incurred by the Brittons in 

responding to the First Musser Sununary Judgment; and (2) fees incurred 

by the Brittons in filing their Motion to Supplement. CP 225. The amount 

of the fee award is not justified. 

First, the trial court awarded the Brittons $15,796 for fees incurred 

in responding to the First Musser Summary Judgment which does not 

properly apportion the alleged CR 11 violation (i.e., Catie Smith's 

"conflicting testimony") from the rest of the Mussel's' motion, which has 

merit. If a trial court decides that the appropliate sanction under CR 11 is 

an award of attorney fees, it must limit those fees to the amounts actually 

and reasonably expended in responding to the sanctionable filings. In re 

MacGibbon, 139 Wn. App. 496, 161 P.3d 441 (Div. 1 2007); Madden v. 

Foley, 83 Wn. ApI'. 385, 922 P.2d 1364 (Div. 1 1996); see also, 15A 

Wash. Prac., Handbook Civil Procedure § 8.9 (2013-2014 ed.) (citing 

Baker v. Alderman, 150 F.R.D. 202 (M.D. Fla. 1993» (imposition of Rule 

11 sanctions requires that the award be "properly itemized" in tenns of the 

perceived misconduct)). The trial court's failure to expressly limit an 

award of attomey fees to those incuned in responding to specified 

sanctionable conduct will, on appeal, result in a remand for recalculation. 
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Just Dirt, Inc. v. Knight Excavating, Inc., 138 Wn. App. 409,157 P.3d 431 

(Div. 2 2007). 

Here, the Mussers moved for summary judgment over the entire 

Disputed Area. As set forth above, the alleged conflicting testimony 

relates to a very small portion of the Disputed Area. Ms. Smith's 

testimony had no impact on the drip line of the rhododendron, the 

rhododendron base, the laurel, or the wax leaf privets. Summary judgment 

was properly brought as to those areas. Indeed, the Brittons even 

conceded claims to the waxleaf privets and the large "drip line" of the 

rhododendron. App. 336, 339. 

Given that substantial portions of the Disputed Area were properly 

the basis of the First Musser Summary Judgment, the award of all of the 

attorneys' fees the Brittons incUlTed in responding to the first motion was 

an abuse of discretion. Upon finding a CR 11 violation, the trial court was 

required to separate and apportion the small areas implicated by Ms. 

Smith's statement from the valid portions of the First Musser Summary 

Judgment, which include large portions later conceded by the Brittons. 

Appellants submit that the small areas actually impacted by Ms. 

Smith's alleged statement represent less than ten percent (10%) of the 

overall Disputed Area. Therefore, a significant adjustment in the amount 

of the award is justified. 
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.. 

Further, the award includes discovery tasks not related to 

responding to the First Musser Summary Judgment and relating to 

declarations that were later relied upon. The Brittons alleged that they 

removed the entries related to declarations that they later relied upon in 

opposition to the Mussers' partial summary judgment motion. CP 33 . 

This representation is not accurate. Consider the following entries that 

relate directly to the declarations they 1ater relied upon or to other matters 

entirely: 

J 75855.doc 

Legal research regarding ability for the Court to set the precise 
boundary line in a dispute. Confer with Scott. 

Review witness mes; update and revise declaration tempiates 
for Erik. Wood, Ptarmigan Teal, Israel Lopez and Jim Wiley 

Prep witness declaration NBs and attend teleconference 
meeting with Brigid and Mark Britton, SRS, and Matt Paxton; 
Review draft subpoena to Catie Smith; locate addresses for 
service of subpoenas on Catie Smith and Ken Mkkleborough 

Site visit to Brittons' Property; speaking with Mark and Brigid 
regarding facts of the case 

Conference can re: Mark's comrnents on Smith Declaration and 
contents Brittons' landscapers declarations 

Call with client regarding SJ Response and witness 
declarations; prepare subpoena to Catherine Smith; prepare 
subpoena to contractor; emails re witness declarations 

Phone can with Ptarmigan Teal regarding declarations; 
transmit declaration and exhibits to Ptarmigan; edit and revise 
Erick Wood declaration and exhibits; transmit to Mark and 
Brigid for review; phone call with Scott Sleight and Brigid 
Britton; research Langstraat employee '~Doug;" email my 
findings to Brigid, Mark and. Scott; research when Liberty 
Landscaping was formed (Alex-past employee of Langstraat
Wood); edit and revise Wood. declaration with Brigid's 
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changes and mUng in blanks; FoHow up phone can to 
Ptarmigan regarding her review of declarations 

I @ Emails with Erik Wood and revise and final declaration; 
review and draft Response opposing SJ motion; review and draft 
Brigid Britton declaration and exhibits 

@ Revising and editing Opposition to Motion for Summary 
Judgment and Declaration of Brigid Britton per Scott's mark
ups 

® Edit and revise photos in opposition to MSJ blief; review and edit 
Declaration of Mark Britton; revise and edit Brigid Britton 
Declaration exhibits; 

CP 171-72. 

These entries total $6,247, and should be removed from the court's 

award. That leaves total fees spent drafting the response at approximately 

$9,549. This amount should further be apportioned because this response 

included responding to the valid portion of the Mussers' motion, 

including portions that the Brittons later conceded. App. 336, 339. 

The Mussers submit that a fee award of less than $1,000 is appropliate 

because the comments of Ms. Smith only pertained to roughly ten percent 

(10%) of the Disputed Area. 

Perhaps the best illustration of the trial court's unwillingness to 

properly compute award is its refusal to correct even an admitted 

computational error. The Blittons admitted in their response to the motion 

for reconsideration that the judgnlent amount of $22,433 was a 

computational enOL CP 254. Instead, according to the Brittons, 
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judgment should have been for $20,989. Id. The Brittons even submitted 

a revised judgment reflecting this conected figure. Id. However, the trial 

court refused to enter the conected judgment, and simply issued an order 

on the motion for reconsideration that stated: 

reconsideration is DENIED." This is clear enor. 

"the Motion for 

The second component of the Comi's award is for $5,193 for "fees 

incuned Filing Motion to Supplement Response with 2012 Smith 

Statement and emails as wen as for the improper and untruthful ex parte 

communication." CP 225. This award is an abuse of discretion for two 

reasons . First, the trial court's award assumes that the Brittons had to file 

a Motion to Supplement as a result of Appellants "improper" withholding 

of the 2012 Catie Smith Statement. However, for the reasons stated 

above, Appellants complied with the discovery rules. Therefore, no fees 

for filing the Motion to Supplement are warranted. 

Secondly, the award of fees for the Motion to Supplement as a 

result of the alleged ex parte communication is clear error. Not only was 

the communication ultimately haml1ess, but the communication came after 

the Motion to Supplement was filed. Therefore, it follows that the alleged 

communication could not have caused the Brittons to incur fees on the 

motion. The trial COUlt elTed. 
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V. CONCLUSION 

Based on the foregoing, the Appellants respectfully request that the 

Court reverse the trial court' s sanctions order in its entirety. Alternative, 

the Court should remand for recalculation of the appropriate amount. 
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I +t, 
Respectfully submitted this.lk day of June, 2014 

SOCIUS LAW GROUP, PLLC 
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Attorneys for Appellant Socius Law Group, PLLC 
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VI. CERTIFICATE OF SERVICE 

I certify that on the 16th day of June, 2014, I caused a true and 
correct copy of this Brief of Appellants and Appendix to be served on the 
following in the manner indicated below: 

Counsel for Respondents 
Lawrence S. Glosser 
Scott Sleight 
Ahlers & Cressman PLLC 
999 Third Avenue, Suite 3800 
Seattle, W A 98 104 

[] By United States Mail 
[] By Federal Express 
[x] By Legal Messenger 
[] By Facsimile 
[J By Email 

dbubacka@ac-Iawyers.com 
sleight@ac-Iawvers.com 

Dated at Seattle, Washington, thi~h day of June, 2014 . 
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Linda McKenzie, Legal As€istant 
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FILED 
12 JUN 29 AM 10:10 

KING COUNTY 
SUPERIOR COURT CLER 

E-FILED 
CASE NUMBER: 12-2-22451-0 SEA 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

9 MARK BRITTON and BRIarD 
CONYBEARE BRITTON, husband and 

10 wife NO. 

11 

12 v. 

Plaintiffs, 
COMPLAINT FOR QUIET TITLE, 
DECLARATORY JUDGMENT AND 
INJUNCTIVE RELIEF 

13 PETER M. MUSSER AND TAMARA H. 

14 

15 1 

16 

17 

18 1 

191 
)011 
- I 
21 

22 

23 

24 

MUSSER, husband and wife 

Defendants. 

E. JURISDICTION 

1.1 The Court has jurisdiction pursuant to . RCW 2.08.010 and RCW 

Chapters 7.24 and 7.28. Venue is proper in King County because the real properly that 

is the subject of this action is in King County. This case is proper in the Seattle Case 

Assignment Area pursuant to LR 82 (e) because the real property that is the subject of 

this action is located w;';:hin the boundaries of the Seattle Case Assignment Area. 

COMPLAINT FOR QUIET TITLE, DECLARATORY 
JUDGMEl',TT AND INJID'TCTIVE RELIEF - PAGE 1 

124378171 00758.2 
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1 n. PARTIES 

2 2.1 Plaintiff. Mark Britton and Bligid Conybeare Britton (collectively 

3 "Britton") are husband and wife who reside in King County, Washington. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

221 
23 

2.2 Defendants: Peter M. Musser and Tamara H. Musser (collectively 

"Musser") are husband and wife and reside in King County, Washington. 

HI. FACTS 

3.1 Britton is the fee simple owner of reat property that is commonly known 

3815 East John Street, Seattle, WA 98112 (the "Britton Property"). The Britton 

Property is legally described as: 

THAT PORTION OF TRACT 51, LYING NORTH OF THE 
FOLLOWING DESCRIBED LINE: 

BEGINNING AT A POINT ON THE SOUTHWESTERLY LINE OF 
TRACT 51, FROM WHICH POINT THE SOUTHWEST CORNER OF 
SAID TRACT BEARS SOUTH 15°09'05" EAST A DISTANCE OF 
17.00 FEET; RUNNING 
THENCE NORTH 81°41'45" EAST 50.25 FEET, 
THENCE NORTH 68°33'00" EAST 47 FEET, MORE OR LESS, TO 

, THE NORTHEASTERLY LINE OF SAID TRACT 51, DENNY
BLAINE~LAKE PARK ADDITION TO THE CITY OF SEATTLE, 
ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 
9 OF PLATS, PAGE 85, IN KING COUNTY, WASHINGTON. 

ASSESSOR'S PROPERTY TAX PARCEL ACCOUNT NUMBER 
195470~0320 

3.2 Britton acquired title to the Britton Property on or about 

October 10, 2003 by a Statutory Warranty Deed recorded in King County under 

Recording No. 2003101000281 L 

3.3 On or about April 10, 2007, Musser was named as Grantee in a 

Statutory Warranty Deed which purported to convey an interest in real propelty 
241 

COMPLAINT FOR QUIET TITLE, DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF - PAGE 2 
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111 commonly known as 145 39th Ave. East, Seattle, WA 98112 (the "Musser Property''). 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

The legal description on the deed conveying the Musser Property is: 

TRACT 52, AND THAT PORTION OF TRACT 51, LYING SOUTH 
OF THE FOLLOWING DESCRIBED LINE: 

BEGINNING AT A POINT ON THE SOUTHWESTERLY LINE OF 
TRACT 51, FROM WHICH POINT OF THE SOUTHWEST CORNER 
OF SAID TRACT BEARS SOUTH 1509'05" EAST A DISTANCE OF 
17.00 FEET; RUNNING 
THENCE NORTH 8141 '45" EAST 50.25 FEET; 
THENCE NORTH 68 33'00" EAST 47 FEET, MORE OR LESS, TO 
THE NORTHEASTERLY LINE OF SAID TRACT 51, DENNY
BLAINE LAKE PARK ADDITION TO THE CITY OF SEATTLE, 
ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 
9 OF PLATS, PAGE 85, IN KING COUNTY, WASHINGTON. 

ASSESSOR'S PROPERTY TAX PARCEL ACCOUNT ,NUMBER(S) 
195470·0325 

12 3.4 The Britton Property and the Musser Property share a common title 

13 boundary line as shown on a survey performed by Barghausen Consulting Engineers, 

14 Inc. on June 13,2012 (the "Survey"). The title boundary line is generally the southerly 

15 boundary of the Britton Property and the northerly boundary of the Musser Property. A 

16 true and correct copy of the Survey is attached hereto as Exhibit A. 

17 3.5 The Survey shows several encroachments on the Musser Propelty that 

18 are used and maintained by the Plaintiffs. Those encroachments include rockery 

19 retaining walls on the west and east ends of the common title boundary line, and a 

20 mature laurel hedge. 

21 i 3.6 In addition to the encroachments shown on the Survey, there are other 
i 

22 items encroaching from the Britton Property onto the Musser Property including, but 

23 not limited to, inigationhoses. 

24' 
CO!vIPLAINT FOR QUIET TITLE, DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF - PAGE 3 
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3.7 For a period of ten years or more Britton, and their predecessors in 
1 I 
2 interest have maintained the rockeries on each end of t..~e common boundary and have 

3 maintained, pruned and controlled the height of the laurel hedge. 

4 3.8 For a period of ten years or more, Britton and their predecessors lD 

5 interest have maintained and used portions of the Musser Property that are south of the 

6 common boundary line (the "Disputed Areas"). The exact legal description of the 

71 Disputed Areas will be proved at trial. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

IV. CAUSES OF ACTION 

4.1 First Cause of Action for Quiet Title 

4.1.1 Plaintiffs restate and re-allege ~~ 1.1 - 3.8. 

4.1.2 For a period of ten years or more, Plaintiffs, and their predecessors in 

interest have occupied the Disputed Areas. 

4.1.3 Plaintiffs' use of the Disputed Areas has been (l) open and notorious, 

(2) actual and uninterrupted, (3) exclusive, and (4) hostile. 

4.1.4 Pursuant to RCW 7.28.10 Britton is entitled to be adjudged or decreed 

as the owner of the entire Disputed Areas free from all claims of Blitton or any person 

I claiming through Britton. 

4.2 Second Cause of Action - Declaratory Judgment 

4.2.1 Plaintiff restates and re-alleges ~~ 1.1 - 3.8. 

4.2.2 For a period of ten years or more, Plaintiffs, and their predecessors in 

interest have occupied the Disputed Areas. 

4.2.3 Plaintiffs' uses of the Disputed Areas have been (1) open and notorious, 

(2) actual and unintelrupted, (3) exclusive, and (4) hostile. 

COMPLAINT FOR QUIET TITLE, DECLARATORY 
. JUDGMENT AND INJUNCTIVE RELIEF - PAGE 4 
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1 I 4.2.4 Pursuant to RCW Chapter 7.24 Britton is entitled to Declaratory 

2 I Judgment finding they are the owner of the entire Disputed Areas free from all claims 

3 of Musser or any person claiming through Musser. 

4 4.2.5 Pursuant to CR 57, Britton is entitled to seek a speedy hearing on this 

5 claim or otherwise have the matter advanced on the calendar. 

6 4.3 Second Cause of Action - Trespass 

7 4.3 .1 Plaintiffs restate and re-allege n 1.1 - 3.8. 

8 4.3 ,2 On one or more occasions, Musser, or persons acting under his direction 

9 and control have entered on the Britton Property or the Disputed Areas without 

10 permission. 

11 4.3.3 Persons entering those portions of the Britton Property or the Disputed 

12 Area have placed survey markers purporting establish a boundary line between the 

13 Britton Property and the Musser Property. 

14 4.3.4 Britton fears, on information and belief that Musser intends to construct 

15 some type of improvements within the Disputed Areas and otherwise attempt to 

. 16 interfere with Blitton's use ofthat portion of the real property. 

17 4.3.5 As a result of Musser's trespass and interference, Plaintiffs have been 

18 damaged in amounts to be proved attrial. 

19 4.4 Fourth Cause of Action - Injunctive Relief 

20 4.4.1 Plaintiffs restate and re-allege ~~ 1,1 - 3,8 

21 4.4.2 Plaintiffs maintain that they are the legal owner of all of the Disputed 

22 Areas. 

COMPLAINT FOR QUIET TITLE, DECLARATORY 
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1 . 4.4.3 On one or more occasions, Musser has interfered or threatened to 

2 interfere with Plaintiffs' property rights including but not limited to claims that Musser 

3 intends to construct some type of privacy screening or fencing in those areas . 

4 4.4.4 Plaintiffs · allege that Musser may continue to trespass, harass and 

5 otherwise attempt to change the status quo or intimidate Plaintiffs during the pendency 

6 I of these proceedings, and that there is no adequate relief available in law. The threats 

7 include Musser's stated intention to place improvements within the Disputed Areas. 

8 4.4.5 Plaintiffs fear that, without appropriate injunctive relief, he will continue 

9 to suffer injury and damage so long as this matter is unresolved. 

v. PRAYER FOR RELIEF 

Based on the foregoing, the Plaintiff seeks the following relief: 

1. For an Order Quieting Title to the Disputed Area in the name of Brigid 

Conybeare Britton and Mark Britton; 

2. For monetary judgment against Defendants for trespass in amounts to be 

15 proven at trial; 

16 3. For all such injunctive and other equitable relief that the Court finds 

17 appropriate in the fonn of an interlocutoryor final order; 

18 

19 

2°11 
21 I 
221 

4. 

5. 

6. 

7. 

8. 

For statutory costs and attorney's fees; 

For an award of reasonable att0111ey's fees; 

For post-judgment interest at the statutory rate; 

For any other relief that the Court finds just and equitable. 

For a speedy hearing on the Declaratory Judgment claims as provided 

23 for n CR 57; 

24 
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9 
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21[ 

22 
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i 

24 

equity. 

9. For any other relief that the Court deems just and proper in law or 

DATED: This 29th day ofJune, 2012 

AHLERS & CRESSMAN PLLC 

BY:~~-
Lawrence S. Glosser, WSBA #25098 I 
Attorneys for Mark Britton and Brigid 
Conybeare Britton 
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Honorable Moruca Benton 
Hearing Date: March 22, 2013 @ 1:00 p.rn. 

With Oral .Argument 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

MARK. BRITTON and BRIGID 
10 CONYBEAKE BRlTTON, husband and wife, NO. 12-2-22451-0 SEA 

DEFENDANTS' MOTION FOR 
SUMMARY WDGMENT 

11 Plaintiffs, 

12 v. 

13 PETER M. MUSSER AND TAMARA H . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. MUSSER, husband and wife, 

Defendants. 

I . RELIEF REQUESTED 

Pl~intiffs Mark and Brigid Britton (the "Brhtons") assert claims for adverse 

possession by claiming that they and their irnmediate predecessors used an enatic portion of 

property owned by their neighbors, Defendants Peter and Tamara Musser (the "Mussers"), 

beginning in April 1999. The claim is not based on a fence, hedge, neatly trimmed lawn, or 

any other physical demarcation one would expect to establish a clear boundary; but instead, 

periodic landscape maintenance allegedly over the border with the Musser Property. In any 

event, the Brittons must show their use was exclusive and adverse for 10 years, meallJng the· 

earliest the adverse P?sSeSSioll could have ripened was April 2009. They cannot make this 

showing because the incontrovettible evidence establishes that the Mussers performed 
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significant and contil1ual1~ndscape maintenance of the axea as early as August 2007; a year 

and one half before the Brittons' adverse possession claim would have vested. The regular 

use of the area by the Mussel'S, the true owners of the area, precludes a finding of exclusivity 

for the required 10-year period. Accordingly, the Mussers move for summary judgment 

seeking an order dismissing the Brittons' adverse possession claim. 

n. STATEMENT OF FACTS 

A, Backgrmmd 

The Mussers purchased their propmiy in April, 2007. The Musser Property shares a 

North boundary with the Britton Property and is bordered by John Street on the East and 

Dorffel Drive on the West. For at least 30 years, a six-foot tall wood fence has stood on 

approximately 47 feet of the boundary in essentially the middle ofllie two properties. There 

has been no fence on the boundary between the wood fence and Dorffel. Instead, this area of 

the boundary contains plants, bushes, and small trees. 

. Recently, the Mussers undertook a major renovation of their house and landscaping. 

In conjunction with the landscaping improvements, the Mussers intended to place a new 

fence along the boundary ofthe Musser and Britton Properties: They would then remove the 

old 30-year old fence which was only on part of the boundary and construct a new one. The 

Mussers sought input from the Brittons on the type of the fence to be constructed. W1ien the 

Mussel'S' contractor knocked on the Blittons' door, Mark Britton acted hostilely and 

. demeaning toward the contractoL The Brittons ultimately filed this action alleging adverse 

possession. 

B. Disputed Area 

The Brittons' Complaint did not defme specifically the area sought of the Musser 

Property, but instead simply alleged certain encroachments, such as a laurel tree and rockery, 
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to apparently create a claim. (PL's CampI. ~ 3.5-3.7). ,The Brittons relied upon a June 13, 

2012 survey prepared by Barghausen Consulting Engineers, Inc. (Id., Ex. A) .Since they 

had no idea of the exact area claimed, the Mussers requested a :full legal desCliption ofllie 

Disputed Area thwugh discovery. In response, the Brittons produced the following revised 

survey prepared by Barghausen Consulting Engineers, Inc. to set forth the specific area 

sought: 

P.O.B. 

3815 E. JOHN ST. 
APN .195470- 0320 

~~ 

POWER OURETS (2) 

(Asher Decl., Ex. A, Survey of Disputed Areas.)l The dark black line is the title prope1ty 

line between the Musser Property (South) and the Britton Property (North). The Brittons ' 

proposed new line stat is at the west side with the initials P .O.B:, travels in a southeasterly 

direction around the base oitwo arborvitae trees, then jets in a northeasterly direction to 

encompass the "Hedge Dripline" until taking an erratic tum South at the base of the 

rhododendron, then travels south, around the. dlipline of the rhododendron, and then north, 

1 The BrittOllS first alleged adverse possession over a rockery near Jo1m Street.. In discoveLY, the Mussel'S asked 
for a legal description of all the areas claimed. The Blittons did not provide a legal description for the rockery 
near John Street. Thus, the Brittons have abandoned any claim based on that area. Summary judgment 
dismissing any claim over this a::ea is therefore appropriate. 
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i . • . , 

i again until reaching the actual title property line. As depicted in the survey, the key points of 

interest within the Disputed Area, from East to West, are the rhododendron, the single laurel 

bush (tenned a "hedge" in the survey), the rockery, and the two aTborvitae tTees. 

Below are photographs, from East to West, of the rhododendron, the area between the 

5 . rhododendron and the laurel, the laurel, the rockelY, and tl1e two aTborvitae trees: 

6 

7 
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The Rhododendron: 

(Asher Dec1., Ex. B, Photograph of Rhododendron Area.) The photograph above depicts the 

oddly-shaped area (blue and orange tape) around the rhododendron to which the Brittons 

claim adverse possession over. Astonishing is the fact that this area not only includes the 

entire rhododendron, but also includes several feet of tlle Mussers' patio, propelty that is 

clearly behind the Mussel'S' side of the 30-year old fence described above, and a boxwood 
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bush that is completely on the Mussers ' side of the fence. 

Axea Between the Rhododendron and Laurel: 

(Asher Dec!., Ex. C, Photo Between Rhododendron and Laurel.) 

(Asher Decl., Ex. D, Photo of Laurel.) 
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(Asher DecL, Ex. E, Photo ofRockery.) 

The Two Arborvitaes and Boxwood: 

25 (Asher Decl., Ex. F, Photo of Arborvitaes and Boxwood.) 
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1 C. 

2 

History of Britions' and Predecessors' Use oftne Disputed Area 

1. Tn? Dysons (August 1997-April1999) 

3 Timothy J. Dyson and Julie C. Dyson purchased the Britton Property on August 22, 

-4 1997 from the Estate of Luther C. Losey. (Asher Dec!., Ex. G, Dyson Deed; Declaration of 

5 Timothy J. Dyson ("Dyson Dec!.") ~ 1.) When the Dysons purchasedfue BrittonPropel1Y 

6 the house had not been lived in for several years, and was in a serious state of disrepair. (Id. 

7 ~ 2.) The Dysons undertook a major renovation of the house. (Id.) The exterior of the 

8 property, like the house, had not been maintained and was very overgrown. (Id. ~ 3.) The 

9 Dysons concentrated their efforts on the renovations to the house, and did not do any 

10 --maintenance of the landscaping. (Id.) They planned to landscape the property once the house 

11 renovations were complete, but they never got that far. Before the landscaping work was 

12 started, the Dysons found another house and purchased it. (Id. ~ 5.) The Dysons then sold 

13 the Britton Property to John and Deborah Klein inApri11999. (Id.); (Asher Decl., Ex. H, 

14 Klein Deed.) 

15 

16 

17 

2. The Kleins (April 1999-0ctober 20(3) 

Deborah Klein states in her declaration that when they purchased the Blitton 

Property, there was not very much landscaping along the southern border of the property, 

18 . which is the Disputed Area, so they had significant landscaping installed along what they 

19 

20 

21 

22 

23 

24 

25 

26 

believed to be the southern boundary of the Britton Pl'operty. (Declaration of Deborah Klein 

(''Klein Decl.") ~ 2.) She declares that all the trees, bushes and plants in the Disputed Area 

were within the Britton Property. (Id. ~ 7) She further declares that she and their gardeners 

and landscapers were the mily people who maintained the landscaping in the Disputed _Area. 

(Id.) She also states that they exclusivelymaintailloo the rockery at all times. (ld. ) 

3. The Bdtions (October 2003 through the Present) 

The Brittons purchased their property from the Kl6ll1S in October 2003. They 
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similaxly allege that they "maintained" the rockery in the Disputed Area. (Asher Decl., Ex. I, 

Brittons Discovery Responses at page 5-6.) However, the factual support offered for that 

c1ain;l. is simply that the "rockeries have been well maintained and clearly visible." (Id. at 5.) 

The Brittons also allege that they maintain the laurel bush. (Id. at 6.) The Brittons similarly 

assert that they prune the rhododendron in the Disp-qtedArea. (Id. at 9.) To the west of the 

rhododendron, the Brittons allege they planted "a number of different plants for privacy; 

which were watered by them. (Id.) They also assert that they maintained the area above the 

rockelies, which includes two arborvitae trees. (Id. at 10.) They generally assert that their 

"maintenance activities of the Disputed Area were p31i of their overall yard landscaping and 

maintenance performed weekly dUling the spring through the fall and every other week 

during the winter months." (Id. at 6.) 

D. The Mussel'S' -Use of the Disputed Axea 

The Mussers purchased the Musser Property in April 2007. (Asher Decl., Ex. J, 

_ Musser Deed.) In August 2007, they hired City People's Garden Design & Landscape ("City 

People's") to provide landscaping services on the Musser Propeliy. (Declaration of Catie 

Smith ("Smith Dec1.") ijf 1.) Catie Smith was the Landscape Manager for City People's. 

(Id.) On behalf of City People's, she performed landscape services on the Musser Property 

once a week, all year long, and would typically spend several hours each time. (Id., Ex. A, 

. City People's Invoices for 2007 and 2008.) Ms. Smith left City People's in December Z008 

and started her own business, Brier Creek Gardens, LLC. (Id.,-r 9.) City People's continued 

servicing the Musser Pmperty. (Id.) After several months, the Mussers hired Ms. Smith's 

new company to take over for City People's. (Id.) Since that time, she and her crew are 

generally at the Musser Property all year long every Friday. (Id.) 

Since August 2007, Ms. Smith and her crew maintained the area arOUlld the 

rhododendron, as depicted in the photograph above (Asher Decl., Ex. B.). (Id. ijf 3.) Their 
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maintenance of the area includes weeding, plfu"ltil1g, feltilizing, and compo sting the area. 

They have always trimmed and pruned all sides of the rhododendron. (Id.) Ms. Smith never 

saw anybody else trim it, nor is there any evidence that it has been trimmed by anyone else. 

(Id.) In fact, the trunk of the rhododendron shows evidence of cut limbs; most if not all of 

which were cut by Ms. Smith over the years. (Id.) Additionally, Ms. Smith and her crew 

have exclusively maintained and shaped the boxwood behind the Musser side of the fence, 

which is also depicted in the photograph above. (Id.) 

More()ver, Ms. Smith and her crew have maintained the area between the 

rhododendron and the laurel (Asher DecL, Ex. C) since August 2007 by weeding, removing 

unwanted plants, planting new plants, compo sting, and other,:ise making the area have a neat 

appearance. (Id. ~ 4.) In 2008, Ms. Smith and her crew planted five or six WaxleafPdvet 

bushes along the boundary line on the Musser side (these bushes are depicted in the 

photographs above), to run from the existing old wood fence to the lawe1, which is toward 

Dorffel Avenue. (Id.) The purpose of these bushes was to act as a boundary to prevent the 

mailman from trampling through the area. (Id.) The Brittons, or anyone on their behalf, 

never complamed or said anything about the bushes. (ld.) Ms. Smith and her crew regularly 

maintained the bushes since they were planted in 2008. (ld.) 

As with the rhododendron and boxwood, Ms. Smith and her crew also started. to trim 

the laurel bush in the "Disputed Area" beginning in August 2007. (Asher Decl., Ex. D). (Id. 

. , 5.) When she first started working for the Mussers in 2007, the laurel had grown wildly 

without any shape. (Id.) Ms. Smith created the box shape that now exists and has 

maintained that shape since 2007. (Id.) When she trimmed thelaure1, Ms. Smith trimmed 

the top, and all sides, except the side facing the Britton Property. (Id.) 

Also, Ms. Smith and her crew have maintained the area between the laurel and the 

rockery (Asher Decl., Ex. E) ·since 2007 by weeding, removing unwanted plants, planting 
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new plants, compo sting, and otherwise making the area have a neat appearance. (Id. ~ 6.) 

Recently, the entire area was cleared in preparation for the pond construction. Prior to that 

time, however, various plants were in this area. (Id.) For instance, a photograph produced 

by the Brittons, depicts the prior vegetation in this area. (Id., Ex. 2.) Ms. Smith and her crew 

maintained the bushes above the string (excluding the fuscia), which are shown in the Britton 

photograph, until they were removed recently. (I d.) 

Similarly, Ms. Smith and her crew have maintained the l;ockery area sm'ce August 

2007~ (Id. ~·7.) They have weeded the area and put down compost. (Id.) Further, until 

recently,there was an azalea in the rockery area. (Id. ~ 7, Ex. 3, Azalea Photograph.) They 

maintained this azalea fi.-om August 2007 until its removal. (U.) 

. Additionally, above the rockery aTe two arborvitae trees and a boxwood. (Id. ~ 8, Ex 

4, Arborvitae Photograph) (Asher Dec!., Ex. F.) SinceAugust 2007, Ms. Smith and her crew 

have weeded this area, put down compost, fertilized the trees and bushes, and otherwise 

worked to keep a neat appearance. (Id.) They also pruned the boxwood to maintain its 

shape. (Id.) Ms. Smith believed that the Mussers planted those trees, so she has always 

maintained that area. (Id.) 

ID. ISSUES PRESENTED 

Should the Comt grant summary judgment in favor of the Mussel'S and dismiss the 

Brittons' 'adverse possession claim, where the Brittons caimot meet their burden of 
. . 

establishiilg exclusive use of the Disputed Area? 

IV. EVIDENCE RELIED lJ"'PON 

23 This motion is based on the pleadings and files herein, and on the Dedaration...s of 

24 Adam R. Ashe:r, Catie Smith, Timothy J. Dyson, and Deborah Klein, with attached exhibits. 

25 

26 
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1 v. AUTHORITY 

2 A. Summary Judgm~nt Standard 

3 The purpose of sUlJJJ1lary judgment is to avoid a useless trial where there is no 

4 genuine issue of material fact. Hines v. Data Line Sys., Inc., 114 Wn.2d 127, 148,787 P.2d 8 

5 (1990). The Mussers are entitled to summary judgment as a matter oflaw ifthe pleadings, 

6 affidavits, and admissions demonstrate the absence of any genuine issues of material fact. 

7 See CR 56( e). A court should grant summary judgment when, as here, reasonable minds 

8 could reach but one conclusion from the facts submitted. See Wilson v. Steinbach, 98 Wn.2d 

9 434,437, 656 P.2d 1030 (1982). The nonmoving p31ty "may not rely on speculation, 

10 argumentative assertions that unresolved factual issues remain, 0,1' in having its affidavits 

11 considered at face value" in opposing summary judgment. Seven Gables Corp. v. MGM /UA 

12 Entertainment Co., l06Wn.2d 1, 13, 721 P.2d 1 (1986). Rather, "the nonmoving party must 

13 set forth specific facts that sufficiently rebut the moving party' s contentions and.disclose that 

14 a genuine issue as to a material fact exists." Id. at 13. 
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B. The Brittons Cannot Meet Their Burden of Proving Adverse Possession of the 
Disputed Area Because Their Use was Not Exclusive for 10 Years. 

Adverse possession requires that the Brittons show that their possession of the 

. Disputed Area was (1) open and notorious; (2) actual and uninterrupted; (3) exclusive; and 

(4) hostile, and that such possession existed for the statutory, 10-year, period. Chaplin ·v. 

Sanders, 100 Wn.2d 853, 857, 676 P.2d 431 (1984).2 The Brittons cannot meet their burden 

of showing exclusive use of the Disputed Area for the statutory lO-year pedod. Therefore, 

their adverse possession claim fails asa matter oflaw. 

A claUnant's possession need not be absolutely exclusive in order to satisfy the 

exclusivity condition of adverse possession. Lilly v. Lynch, 88 Wn. App. 306, 313,945 F.2d 

2 While the Brittons' use oftIle DiSIJuted Area was also not open and notorious, this Motion focuses 011 only the 
exclusive element. 
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727 (1997) (citing Crites v. Koch, 49 Wn. App.171, 174,741 P.2d 1005 (1987». An 

"occasional, transitory use by the tlUe owner usually will not prevent adverse possession if 

the uses the adverse possessor permits are such asa true owner would permit a third person 

to do as a 'neighboi-ly accommodation.'" 17 William B. Stoebuck, Washington Practice 

Real Estate: Property Law § 8.19 at 516 (1995). With that said, however, courts find a lack 

of exclusivity when there is regular use by the title owner that indicates ownership, as we 

have in this case. Bryant v. Palmer Coking Coal Co., 86 Wn. App. 204, 936 P.2d 1163, 1172 

(1997). For instance, in Thompson v. Schlittenhart, 47 Wn. App. 209, 212, 734 P.2d. 48 

(1987), parties on both sides of the disputed boundary made similar use of the disputed 

propelty. Therefore, exclusivity was missing. William B. Stoebuck and John W. Weaver 

explain how use by the true owner defeats exclusivity as follows: 

Any sharing of possession with the true owner is particularly sensitive. An 
occasional, transitOlY use by the hue owner usually will not prevent adverse 
possession if the uses the adverse possessor permits are such as a hue owner 
would permit a third-party to do as a "neighborly acconunodation." Examples 
are the true owner's occasionally walking across the disputed area or now and 
then using it for recreational purposes. Beyond such activities, however. any 
significant. and especially regular. use by the hue owner will prevent 
exclusive adverse possession. 

William B . Stoebuck and John W . Weaver, 17 Washington Practice, Real Estate: Property 

Law § 8.19 (2nd Ed. 2004) (Emphasis added). 

The Brittons cannot establish exclusive possession for 10 years. A SUII1m31Y of t~e 

background of the Britton Property ownership and alleged use of the Disputed Area is helpful 

in this analysis3: 

OIl The Estate of Luther C. Losey sold the Britton Property to Timothy J. Dyson and 
Julie C. Dyson in August 1997. (Asher Dec1., Ex. H, Dyson Deed.) 

3 The Mussers dispute the allegations of use by the Brittons, and their immediate· predecessors, Johuand 
Deborah Klein. However, for the purpose of this analysis, the Court should a~sullle their allegations are true. 
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!Ill The house had been vacant for several years before the Dysons' purchase. (Dyson 
Decl. ~ l.) 

@ The property landscaping had not been maintained and was overgrown when 
purchased by the Dysons . (Dyson Dec!. ~ 3.) 

® . During the Dysons' ownership they focused entirely on inte110r renovations. They 
did no generallaIldscape maintenance, and hence, did not maintain the Disputed 
Area. (Id. ~ 3, 5.) 

@ Before doing aIly landscaping, the Dysons sold the Britton Property to John Klein and 
Deborah Klein in April 1999. (Id. ~ 5.) 

® The Kleins allege maintenaIlce of the Disputed Area from April 1999 to October 
2003, when they sold the Britton Property to the Brittons. (Klein Decl.) 

III The Brittons allege identical maintenance of the Disputed Areas from October 2003 
through the present. (Asher Ded, Ex. J, Britton Discovery Responses.) . 

Even assuming the allegations of the Brittons and Deborah Klein are true, they cannot 

establish exclusive use for 10 years. Based on the facts above, the earliest use that could be 

the basis of adverse possession stmied when the Kleins purchased the property in 1999. The 

KIeins' predecessors, the Dysons, did no landscape mamtenaIlce on the Disputed Area during 

their ownership in 1997 through 1999. (Dyson Decl. ~ 3,5.) The house wa~ vaCaIlt several 

years before the Dysons purchased it. (Id. ~ 1.) Therefore, the earliest the adverse use could 

have started was April 1999. Assu.m1"lg, for the sake ofihis monon, that Deborah Klein 

made immediate adverse use of the Disputed Areas, such adverse use, when tacked with the 

Brittons' alleged adverse use, would have to be exclusive until April 2009, at which time 

adverse possession in the Disputed Area would vest. 

However, fatal to the Brittons' claim is the incontrovertible fact that the Mussel'S, 

through their landscapeTs, begaIl using the Disputed Area in a similar manner alleged by the 

Brittons and the Kleins in August 2007. The Mussers hired City People's to perform 

landscape services. Catie Smith began maintaining the Musser Property at that time. She 

DEFENlJANTS' MOTION FOR 
SUMIvIARY JUDGMENT 
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testified that she and her crew weeded the entire area, they pruned the dl0dodendron, they 

pruned all sides of the laurel (except the Blitton side), they planted bushes (WaxleafPrivets) 

and plants in the area, they maintained the arborvitae trees and a boxwood, they removed 

debris, they put down mulch, and perfonned various other tasks, including fertilizing the 

plants in the area. Further, the Mussers' sprinklers have watered the plants and trees in the 

Disputed Area. (Smith Dec!. ~ 2.) Catie Smith's crew was on the Musser Propelty nearly 

every week from August 2007 through December 2008. City People's continued 

maintaining the property for several months in 2009, until Carie Smith's new company, Brier 

9 . Creek Garden, LLC, took over, and which continues to maintain the property today. 
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This incontrovertible testimony is fatal to the Brittons' adverse possession claim. 

From August 2007, through the present, the Mussers have regularly made the same use of the 

Disputed Area as alleged by the Blittons. Such shared use defeats exclusivity. Even 

assuming the Brittons' claims are true, their use (tacked with the Kleins') was only exclusive 
. . 

for eight years, not the requisite 10 years fot adverse possession. Summary judgment, 

dismissing the Brittons' adverse possession claim, is therefore warranted. 

VI. CONCLUSION 

For the foregoing reasons, the Mussers respectfully request that the Court grant 

SU11TI.mny judgment in their favor, dismissing the Brittons' adverse possession claim. Even 

accepti.ig the Brittons' and Deborah Klein's allegations as true; the Blittons cannot prove 

exclusive use for 10 years. The alleged adversebegan in April 1999, which would require 

exclusive use lmtil April 2009. The undisputed evidence is that the Mussers regularly 

maintained the Disputed Area from August 2007 through the present. Such regular use by 

the Mussers defeats exclusivity as of August 2007. As such, the Brittons' alleged adverse. 

use did not vest. Therefore, summary judgment should be entered in favor of the MUGsers 

and dismissing the Brittons' adverse possession claim. 
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DATED this) r;~:y of_~Kb__=::::·. =--~_. ·~C:q--+-~, 2013. 

DEFENDANTS' MOTION FOR 
SUMMARY JUDG:tvffiNT 
105940 

soems LAW GROUP, PLLC 

By~e(l 
. Adam RAsher, WSBA #35517 

Attorneys fcit Defendants 
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Honorable Monica Beliton I 
Hearing Date: March 22, 2013, 1 :00 p.m .. 

With Oral Argument 

5 

6 

7 SUPERIOR COURT OF W AS HfrJGTON FOR KING COUNTY 

8 
MARK BRITTON and BRIG1J) 

9 CONYBEARE BRITTON, husband and wife, NO. 12-2-22451-0 SEA 

DECLARATION OF 
ADAM R. ASHER 

10 Plaintiffs, 

11 v. 

12 PETER M. MUSSER AND TAMARA H. 

13 

14 

15 

16 

171 
18 
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MUSSER, husband and wife, 

Defendants. 

I, Adam R. Asher, am over the age of 18 years, fu-n competent to testify to the matters 

set f011h herein, and make this declaration of my own personal knowledge and belief. 

1. I am one of the attorneys for Defendants Peter M . Musser and Tamara H. 

Musser. 

2. Attached hereto as Exhibit A is a true and accurate copy of a survey prepared 

by Barghausen Consulting Engineers, Inc. dated October 31, 2012; 

3. Attached hereto as Exhibit B is a true and accurate copy of a photograph of 

the rhododendron area; 

4. Attached hereto as Exhibit C is a true and accurate copy of a photograph of 

the area between the rhododendron and laurel; 

DECLARATION OF ADAM R. ASHER ~ 1-
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5. Attached hereto as Exhibit D is a true and accurate copy of a photograph of 

the laurel; 

6. Attached hereto as Exhibit E is a true and accurate copy of a photograph of 

the rockery; 

7. Attached hereto' as Exhibit F is a true and accurate copy of a photograph of 

the arborvitaes and boxwood; 

8. Attached hereto as Exhibit G is a true and accurate copy of the Declaration of I 

Timothy J. Dyson; 

9. Attached hereto as Exhibit H is a true and accurate copy of the Declaration of 

Deborah Klein; 

10. Attached hereto as Exhibit I is a true and accurate copy of Plaintiffs , 

responses to First Set of IntelTogatories and Requests for Production; 

11. Attached hereto as Exhibit J is a true and accurate copy of the Statutory 

WalTanty Deed dated April 16, 1999. 

I declare under the penalty of perjury of the laws of the state of Washington Lhat the 

foregoing is true and COlTect. 
,/-f"" ' 

DATED this n day of February, 2013, at Seattle, Washington. 

tl!~ r-. 
AdamR Asher 

DECLARATION OF ADAM RASHER 
Socius Law Group, PLLC -2- A T T 0 R,N E Y S 
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EXHIBIT 

~ 
1'=10' • 

3815 E. JOHN ST. 
APN 1954-70-0320 

SCAL£: 
HORIZONTAL j "=10' VERJ7CAL N/A 

G riA t.; 18215 72ND AVENUE soUTH 
q... & KENT, WA 98032 

(425)251-6222 
_ (425)251-8782 FAX 

CIVIL ENGINEERING, LAND 
pLANNING, SURVEYlNG, 
ENVIRONMENTAL SERVICES 

POWER OUTLETS (2) 

For: 
MARK BRITTON 

Title: 

LOCATION EXHIBIT 

oW 

::l 
I 

~ o 

:;;. 
'" a 
a a 
LO 

0:;;' 
a.: 
;,; 
ff 
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Honorable Monica Benton 

. SUPHI:ttOR COlJRT OF WASB1N«.rON FOR KING COu'}!!Y 

MARK 13ltrn'ON and BtliGID 
CON",,-'BEARE BRITTON) husband and. wife, 

PlahitjJt1;, 

v. 

PETER M. IvfUSSER AND Tl-'lMlill.r."i H. 
lvRJSS11R,_hllsband and wife, 

Dete!ldan~s, 

L 

NO.12~2~22451-0 SEA 

DECLARATION OF TIMm}IY .1. 
DYSON · 

Sb:eet. Scattle, WA 98112b Auglist 1997 fl:om tli0Estate oftuilicr C. Losey. 

Our understanding wa.<; that it had bceri vacaJU: f()[~everar yCilJ."S, Th¢ house was b. a sed,.O\lS 

state of disro!n~k, \Ve undertook a.laxg0 rC1}owliol.l oftl1e hous0. 

3. The extc.i'iot ()fthe property hod not been maintained citht,r and wag vcry 

oYergl.'o\Vft a~f11,llii'LQ1JtfQ~i.lH~<l;'LQt'l;nJI1QY@I1,gjlic house itself,:0'i; __ ill4 notli()gM~ri;!.I _ _ 

mal11(Cnrul¢¢ of the hmdsc.({pitl!.3> 

DECL.i\RA l'rON OF TIMOTHY .I, 
bYSON 

~. . So_~ Law QJ'QlJe, PLLC 
A , ~ a R " a Y G 

two lJ~t')fI $quot'", • ~i 1I,l1(10 S-1fC1)t, S~itl) 4~5\1 
$~~l~lu.r ~y~:j:J)~wJ~I.m Bt'3'luf ,5f::a 

T "l~phd)j(l, 2{)6,~~e,o/,c(} 
Fa&.ill'l'lllC 2{'S.8:lMlill 

: . 
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4. Once the renovations of the hons¢ were done, 111 1999, We started dQlng very-

2 mio,imal.landscaping. We cleared around all tU.ee sides of the ho1,l$~. The clearing gCl1QraJly 

consisted of simply r0nlov[ngove:rgrowth. We didll9t remove allY $1f,t11ificoot tr"~~$ or. 

4 bushes. Not did Wt;, plaut anything, 

5 s. We intended to landscape the entire property, but before we did, \.'.'C round 

6 . another hQuse for saie tliat Wo peJtcha.<;ed. We then sold this house to John I<lcln in AtJril 

7 

8 john Kt~in did all of the landscaping. 

10 . ioregoi.t'lg is true ~tnd Cl)rtect. 

H 

14 

15 
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is 
19 

20 

21 

22 

23 . 

24 

DECLAR1'(fION OF T1.:r.WTHY 1. 
DYSON 

~$C)CiuS U,l· .... GroUp, I"tLQ 
1\ 'T TOil II t1. Y $ 

1'lJG ~)rl~n Silvti.m a (,-0'1 Unton $~rtO!:. $Uil¢ 4-950 
Sd:j~ltt;. W~!1hf~t(l() Y~"Jj1 .39ljil 

i 'd.pM,;" ::;:J.S.a~i!.\i i (J(f 
ft,f"imHQ ~O(;.339.9·1~1 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY 01" KING 

MARK BRITTON and BRIGID 
CONYBEARE BRITTON, husband and 
wife, 

Plaintiffs, 

v. 

PETER M. MUSSER AND TAMARA H. 
MUSSER; husband and wife, 

Defendants. 

NO. 12-2-22451-0 SEA 

DECLARATION OF DEBORAH 
KLEIN 

. Deborah Klein states and declares as follows: 

1. I am over the age of 18, have personal knowledge of the facts· and 

circumstances contained herein, and I am competent to testify thereto. I currently 

reside at 760 Park Avenue, Apartment 6, New York, Ny 10021. 

2. From April 30~ 1999, through October 13, 2003, my husband and I 

ovmecl the Property at 3815 East John Street, Seattle ("Property.") We sold the 

Property to Mark and 13rigid Britton. 

3. I am providing trus Declaration to explain what we believed to be and 

treated as the southem boundaIy line of the Property during our approximate four and 

one-half years of ownership ofthe Property. 

,I· DECLARATION OF DEBORAH KLEIN - 1 
128933.11100758,2 

• · · .: : •. 1 

APP 043 



4. The descriptions of our landscaping and maintenance activities and of 

2 the southern boundary line of the Property are made as if I am standing on the Property 

3 facing south. 

4 5. When we purchased the Property, the wooden fence shown in Exhibit A 

5 was already present. While the wooden fence does not run. the entire length of the 

6 southern boundary line of the Property, if a line parallel to the wooden fence is 

7 projected westward (to the right on Exhibit A,) that projected line running West would 

8 be consistent with what we considered to be the southern boundary of the Property and 

9we exclusively maintained the plants and landscaping up to that projected line. 

10 6. When we purchased the Property, there was not very much landscaping 

11 along the southern boundary of the Property, so we. had significant landscaping 

12 installed along what we believed to be the southern boundary ofthe Property. 

13 7. The temporary fencing and all trees, bushes or plants immediately north 

141 of or attached thl;lreto shown in Exhibit B marks what we considered to be the southern 

151 boundary of the Property. We, and our gardeners and landscapers, were the only 

16 people who maintained the landscaping, including watering, planting and maintenance 

17 up to the'location where the fencing in Exhibit B is located. We considered all of this 

18 area to be our property. 

19 8. We installed the stone pathway shown in Exhibit C and our gardeners 
. . ' 

20 and I exclusively maintained a row of plants to the south side of i;he stone pathway as a 

21 privacy screen. 

22 . 9. While we kept this row of plants maintained, the neIghboring yard to the 

23· . South of what we considered to be the southern boundary of the Property was not 

24 maintained by the family that owned what is now the Musser property. It was 

overgrown and not maintained. Because of that condition, our landscaping activities 

DECLARl\TION OF DEBORAH KLEIN - 2 
128933.1/10075&.2 
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1 were very obvious and easily discernible from the non-landscaped properly to the 

2 south. 
.. 

3 10. We had our gardeners install the watering hoses shown in the 

4 photographs in Exhibit D to water the plants that we maintained along what we 

5 considered to bethe southern boundary of the Properly. 

6 11. We also exclusively maintained the rockery and plants up to where the 

: II :7:::: ::, ~:: in E"Jribit E We believed this was part of the Property and I 
9 1 12. During the entire time we owned the Properiy, no one who owned or 

10 occupied the Musser Properiy ever complained about our activities along the southern 

11 . boundary or asserted that it was not part of our Properiy. 

12 I declare under penalty of perjury under the laws of the states of Washington 

13 and New York that the foregoing is true and correct.· 

14 Datedthis~ttaayof Wav~,2012. 
15 

16 

17 

18 

19 

2°,1 

~~I 
23 

24 

l\ I( ~. 
By: ( ) .. \VJ~:.·A .. _,.A,_r-.-,-

Deborah Kl'tfin; 

I' DECLARATION OF DEBORAH KLEIN - 3 
128933.11100758.2 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

MARK BRITTON and BRlGID 
9 . CONYBEARE BRITTON, husband and 

wife, NO. 12-2-22451-0 SEA 
10 

11 

14 

15 

16, 

17 

18 

19 

Plaintiffs, 

v. 

PETER M. MUSSER AND TAMARA H. 
MUSSER, husband and wife~ . 

DEFENDANTS' FIRST SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCU1vfENTS TO PLAINTIFFS 
AND RESPONSES AND 
OBJECTIONS THERETO· 

Defendants. 

GENERAL OBJECTIONS 

Plaintiffs Mark Britton and Brigid Conybeare Britton ("Plaintiffs") make the 

Each of these General Objections is incorporated into ·1 
! 

. following General Objections. 

each of Plaintiffs' i·esponses. i 

1. Plaintiffs object to Defenciants.Peter M. Mussel' and Tanlara H. Musser I 
20 ("Defendants") definitions and instructions to the extent that they seek to impose upon Ii 

21 I 
22 i Plaintiffs any obligation beyond those found in the Washington Civil Rules and the ".,1' 

Local Rules for King County. Defendants' definitions and instructions aJ:"e overly 
23 

broad, unduly burdensol1le, vague, and confusing. Plaintiffs do not intend to be bound ,. 
24 

DEFENDANTS' FIRST SET OF INTERROGATORIES ~ 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers &Cressman I 
TO PLAINTIFFS AND RESPONSES AND O"'JECTIONS • ',BO"""N,>.O",,""Xl ?,.li; 

D :';C.Wl!.£. 1):11 S(11)'Hv:!J I 
THERETO - PAGE I ; 

! 

11128554.1 I . , 
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11 by the arbitrary definitions and instructions as stated in Defendants' discovery requests 

2 

3 

8 

9 

and will answer the discovery requests only as required by the Washington Civil Rilles 

and the Local Rules for King County. 

2. Plaintiffs' responses to Defendants' Interrogatories and Requests for 

Production represent its reasonable efforts to provide information within its possession, 

custody, or control after a reasonable search. Plaintiffs reserve the right to amend, 

supplement, or alter its answers set forth herein and to provi<:ie additional information 

that may be subsequently discovered. 

3. Plaintiffs objects to each and every interrogatory and request for 

10 production to the extent that it seeks information or documentation protected by any 

11 privilege, including without limitation the attorney-client privilege, the work-product 

12 doctrine, or any other applicable privilege. Plaintiffs hereby assert all such privileges. 

13 Plaintiffs will not disclose such privileged information or documentation in response to 

-14 Defendants' discovery requests . 

15 4. Plaintiffs objects to each and every interrogatOlY and request for 

16 production to the extent they are not limited in time. 

17 5. PlaintiffS objects to each and evelY interrogatory and request for 

18 production to the extent that they are not limited to infonllation that i~ within Plaintiffs' 

19 possession, custody, or controL Plaintiffs will disClose only responsive, non-privileged 

20 information that is within its possession, custody, or control. 

21 6. Plaintiffs objects to each and every interrogatory and request for 

22 production to the extent they seek documents or information within the possession, 

23 

24 
DEFENDANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO PLAINTfFFS AND RESPONSES AND OBJECTIONS 
THERETO- PAGE 2 

128554.1 

rs &Cressmani'llC I 
(:e!'I TJi,nn."Wh$:Wl-m,1 
:;c;.:;tLc:, '.'M !)811)~,I'.02J 
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1 custody, and- control of. Defendants and/or are equally as available to Defendants as 

2 they are to Plaintiffs. 

3 INTERROGATORIES AND REQUESTS FOR PRODUCTION 

4 INTERROGATORY NO. 1: Identify each person answering these 

5 intclTogatories, state such· person's authority to do so on behalf of Plaintiffs, and 

6 specifY each interrogatory answer to which each person contributed. 

7 ANSWER: 

8 Brigid Conybeare Britton 

9 Mark Britton 

10 

11 INTERROGATORY NO.2: Have you obtained a legal description for the 

12 "Disputed Areas" referred to in Paragraph 3.8 of the Complaint If .so; please provide 

13 the legal description. 

14 ANSWER: 

15 Yes. See surveyOJ:'s drav'ling prepared byBarghausen Consulting Engineers, 

161 Inc. dated October 31, 2012 included in Plaintiffs document production. 

171 (BRITTON000003) 

18 

19 ·REQUEST FOR PRODUCTION NO.1: Produce all surveys or other 

20 documents containing the legal description of the "Disputed Areas." 

21 RESPONSE: 

22 See BRlTTONOOOOO 1 - BRlITON000005 

23 

24 
DEFENDANTS' FIRST SET OF INTERROGATORIES 
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1 I INTERROGATORY NO.3: If yOUy answer to Interrogatory No.2 is no, 

2 please describe by metes and bounds the "Disputed Areas" ofihe Musser Property that 

3 you are alleging title to by adverse possession. 

4 ANSWER: 

5 Not applicable. 

6 

INTERROGATORY NO.4: Using Exhibit A to the Complaint, attached 

hereto, please draw what you contend are the "Disputed Areas" and the new boundary 

9 . line you seek through adverse possession. Include in your drawing the dimensions of 

10 the "Disputed Areas." 

11 ANSWER: 

. 12 See BRlTTON000003 

13 

14 INTERROGATORY NO.5: State, in detail, the factual basis for your 

15 

16 

17 

18 

19. 

22 

23/ 
24 

contention in Pm:agraph 3.7 of the Complaint that "[fJor a period often years or more 

Britton, and their predecessors in interest have maintained the rockerles on each end of 

the conunon boundary mld have maintained, pruned and controlled the height of the 

laurel hedge." 

illiSWER: 

Rockeries: 

The m'eas close to the eastem and westem ends of Plaintiffs' southern property 

line have xo'ckeries that serve as retaining walls for Plaintiffs' and their predecessor's 
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1 plants and soil and framing walls for the brick walkways. Each rockery is similar in 

2 both design, materials and function. 

3
1 

The installation of these rockeries precedes Plaintiffs' ownership and that of' 

4 Jonathan and Deboral1 Klein (hereinafter, the "Kleins,") the predecessor owners of 

5 Plaintiffs' property. The rockeries retain and frame Plaintiffs' landscaping in' the 

6 disputed area and provide support and protection from slippage and erosion. 

71. The eastern rockery is entirely on Plaintiffs' property and is not within the 

8 disputed area. Bates Nos. BRITTONOOOOOI - BRITTON000004 show thy western 

9 rockery is bisected by the legal property line and is within the disputed area claimed by 

10 Plai.ntiffs. The western rockel), serves as both (1) a retaining wall for Plaintiffs' plants 

11 and soil in the southwestern part ofPlai.ntiffs' property, and (2) a framing structure for 

12 Plaintiffs' brick walkway. The rockery frames and tracks Plaintiffs' blick walkway for 

13 five to ten feet into Plaintiffs' property and provide support and protection from 

14 slippage and erosion. 

15 For the adverse possession period, the westem and eastem rockeries have been 

16 well maintained and clearly visible, in cou\Tast with the portion south of the disputed 

17 area, which has been unkempt and covered by plaflts and soiL 

18 Laurel Hedge: 

19 This laurel hedge is a key feature of Plaintiffs; landscaping because it provides 

20 privacy to Plaintiffs' sunIoom. It also shields the view of pedestrians walking past the 

21 Mussers' raised, western entry to their property. Due to the raised nature of this entry, 

22 without the laurel, people could look right into Plaintiffs' sunroom. When Plaintiffs 

23 

24 Ii .. , DEFENDANTS' FIRST SET OF rNTERROGATORlES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO PLAINTIFFS AND RESPONSES AND O BJECTIONS 
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Shortly after the Mussers moved-in, a significant rat problem developed at the 

southwestern comer of Plaintiffs' house. Plaintiffs' exterminator opined that the 

Mussers' new pond was attracting rodents as a water source and rodents would use the 

61 laurel's archway to climb up to Plaintiffs' gutters. To address this, Plaintiffs' gardeners 

71 
8 1 

have maintained the top of the hedge below the second floor gutters and trimmed it 

away fi-om the house. 

9 The Mussers' predecessor in interest removed a number of trees and shrubs 

10 from south of the' disputed area but did not remove the laurel hedge, rhododendron and 

11 arborvitae in what we believe to be recognition that this disputed area was our property 

12 based on our maintenance of this landscaping. 

13 The Kleins also maintained the laurel hedge, rhododendron and arborvitae. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

INTERROGATORY NO.6: IdentifY any and all witnesses with knowledge of 

the allegations in Paragraph 3.7 of the Complaint. 

ANSWER: 
Brigid Britton 
c/o Ahlers & Cressman PLLC 
999 Third Avenue, 38th Floor 
Seattle, WA 98104 

Mark Britton 
c/o A..'1Iers & Cressman"PLLC 
999 Third Avenue, 38th Floor 
Seattle, WA 98104 

Jonathan and Deboral;! Klel11 
760 Park Avenue, Apt 6 
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1 New York, NY 10021 

2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Beautiful Lopez Gardens 
12819 SE 38th St 
PMB 189 
Bellevue, W A 98006 

James Wiley 
812 E Howe St 
Seattle, WA 98102-4241 

Langstraat Wood -
816 Northwest49th St 
Seattle, WA 98107 

Ptarmigan TeaI 
1201 E. Lynn St 
Seattle, WA 98102 

13- REQUEST FOR PRODUCTION NO.2: Produce all docmnents identified in 

14 response to Interrogatory No.6 or otherwise supporting the allegations in Paragraph 3.7 

15 of the Complaint. Such documents include, but are-not limited to, photographs, videos,_ 

16 invoices, receipts, contracts, etc. 

17 RESPONSE: 

18 Plaintiffs have produced numerous photographs supporting the allegations in 

19 Paragraph 7. (See BRlTTON000006 - BRITTON000054) Discovery is ongoing a11d 

20 this request will be supplemented as additional documents are discovered. 

21 

221 -mTERROGATORY NO.7: State, in detail, the factnal -basis for your 

231 contention in Paragraph 3.8 of the Complaint that "[£]or a period often years or more 

24 i 
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11 Britton, and their predecessors in interest have maintained ,and used pOliions of the 

21 Musser Property that are south oftlle common boundary line (the 'Disputed Areas ')." 

3 ANSWER: 

4 When Plaintiffs took occupancy, the owner of the Musser Property at that time 

5 let their yard grow naturally. It was a forest of deciduous trees, including an orchard of 

6 fruit trees.- TIlls created a clear demarcation ofwhafhad been maintained by the KIeins 

7 I and treated as the southern boundary line and what was not In addition, the KIeins' 

8 

9 

10 

11 

12 

13 

i4 

irrigation hoses ran down the entire southem boundary of the Disputed Area. The 

southern boundary of the Disputed Axea was clearly the recognized property line to 

. Plaintiffs when PlaintiffS took possession. 

The clear demarcation of the southern boundary of the Disputed Area 

representing the r~cognized property line continued for the adverse possession peri'od: 

.. There is a wooden fence that sits right on the property line, which is 

parallel to the southern boundary of the Disputed Area, and consistent 

with how the area nOlih of the southem boundary of the Disputed Axea 

has been maintained by the Kleins and Plaintiffs. The fence, projects 

ihto the Mussers' property and points the line in a 1110re southwesterly 

direction. The fence has been there ten-plus years. . Plaintiffs have 

always mai.ntained this fence. 

17 

18 

19 

20 

21 

22 

23 

24 

.. Immediately west of the fence there is a pruned rhododendron bush that. 

faces PlaIntiffs' property, reflecting that the Klein:;; and Plaintiff" have 

pruned it so that a.ll of the bush fu"'1d its flowers face Plaintiffs' sunroom 

and benefit PlaintIffs' property. Plaintiffs installed an accent light to 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

----------- --

shine on it, and that light has been illuminated every night for almost 

nine years. 

II! Just west of the rhododendron is an area where Plaintiffs planted a 

number of different plants for privacy. This area has been replanted 

several times by Plaintiffs and- these plantings have been watered by the 

irrigation hoses that the Kleins maintained. 

.. The laurel hedge discussed in response to Interrogatory No. 5 is just 

west oft11is area. 

.. Just west of the laurel hedge is a fuchsia magellanica. Plaintiffs have 

maintained this plant and its red flowers -since taking possession. 

Plaintiffs' predecessors installed a chip line around this plant and it is 

still there and in use today_ 

II! Just west of the fuchsia magellanica is the rockery discussed in response 

to Interrogatory No. 5. 

o Just west and above the rockeTY is an area full of roughly 5-10 plants 

installed by the Klein's and their predecessors and mallltaiued by both 

the Kleins and Plaintiffs. Most notable are two arborvitae · trees that 

always appeared to mark the southem line and are on the southem 

bOlmdary of the Disputed Area. These trees wete similar to the 

arborvitae trees on the western line of Plaintiffs' propeliy, and the 

Mussers' predecessors did not have any arborvitaes on their propeliy. 

Plaintiffs have always maintained these trees. This whole area above 

the rockery includes drip hoses installed by our predecessors. 
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1 I Discovery is ongoing and this request will be supplernented as additional documents I 
2 are discovered. 

3' INTERROGATORY NO.8: Identify any and all witnesses with knowLedge of 

4 the allegations in Paragraph 3.8 of the Complaint. 

5 Al\TSWER: 

6 Brigid Britton 

7 Mark Britton 

8 Deborah Klein 

9 Jonathan Klein 

10 James Wiley 

11 Langstraat Wood 

12 Ptannigan Teal· 

13 Beautiful Lopez Gardens 

14' REQUEST FOR PRODUCTION NO.3: Produce ail documents identified in 

15 response to InterrogatOIY No.7 or otherwise supporting the allegations in Paragraph 3.8 
. , 

16 of the Complaint. Such documents include, but are not limited, to photographs, videos, 

17 invoices, receipts, contracts, etc. 

18 RESPONSE: 

19 I Plaintiffs have produced numerous photographs supporting the allegations in 

20 Parag:.·aph 7. (See BRITION000006 - BRITTON000054) Discovery is ongoing and 

21, . this request will be supplemented as additional documents are discovereeL 
I 

22 

23 

24 
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1 INTERROGATORY NO. 9: state, in detail, the factual basis for your 

2 contention in Paragraph 4.1.2 ofthe Complaint that "[flor a period often years or more, 

3 Plaintiffs, and their predecessors in interest have occupied the Disputed Areas." 

4 ANSWER: 

5 See the response to Interrogatory No.7 above. 

6 

7 INTERROGATORY NO. 10: State,· in detail, the factual basis for your 

8 contention in Paragraph 4.1.3 of the Complaint that "P1aintiffs' use of the Disputed 

9 Areas 11as been (1) open and notorious, (2) actual and uninterrupted, (3) exclusive, and 

10 (4) hostile." For your answer to this interrogatory, separately state the factual basis for 

11 each enumerated elenient of adverse possession. 

12 ANSWER: 

13 Please see our responses to Interrogatory Nos. 5 and 7 above in response to this 

14 interrogatOlY. 

15 

16 

17 

18
1 19 

20 

21 

22 

23 

24 

I 

INTERROGATORY NO. 11: Identify any and all witnesses with knowledge 

of the allegations in Paragraphs 4.1.2-4.1.3 of the Complaint. 

ANSWER: 

Brigid Britton 

Mark Britton 

Deborah Klein 

Jonathan Klein 

James Wiley 
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II' 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

. Langstraat Wood 

Ptarmigan Teal 

Beautiful Lopez Gardens 

REQUEST FOR PRODUCTION NO.4: Produce all documents identified in 

response to Interrogatory Nos. 9 or 10 or otherwise suppOliing the ?llegations in 
. - : 

Paragraphs 4.1.2-4.1.3 of the Complaint. Such documents include, but are not liIrited, 

to photographs, videos, invoices, receipts, contracts, etc. 

RESPONSE: 

Plaintiffs have produced numerous photographs supporting the allegations in 

Paragraph 7. (See BRlTTON000006 - BRnrON000054) Discovery is ongoing and 

this request will be supplemented as additional docunlents are discovered. 

14 INTERROGATORY NO. 12: Describe in·detail any and all occupancy, use, 

15 improvement, maintenance or other activities on the "Disputed Areas" from the tUne 

16 you first occupied your propeliy to the present, induding who performed or 

17 participated in the activity, any witness(es) to the activity, the frequency of the activity, 

18 and the date(s) thereof. 

19 ANSWER: 

20 See responses to Interrogatory Nos. 5 and 7 above. In addition, Plaintiffs and 

21 I predecessors have used landscape consultants and gardening services during Lhe entire 

22 time of ownership. The landscape consultants have visited as need.ed and the gardening 

23 services have visited weekly. 
I 

24 i 
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1 I Brigid Britton; Mark Britton and the Kleuls would also personally do periodic 

2 garden and yard maintenance. Debbie Klein gardened extensively. 

3 

4 REQUEST FOR PRODUCTION NO.5: Produce any and all documents, 

5 including photographs, videotapes, receipts, invoices, contracts, etc., which support or 

6 relate to your occupancy, use, improvement, maintenance or other activities on the 

7 "Disputed Areas." 

8 RESPONSE: 

9 Plaintiffs have produced numerous photographs supportin.g the allegations in 

10, Paragraph 7. (See BRlTTON000006 - BRITTON000054) Discovery is ongoing and 

11 this request will be supplemented as additional documents are discovered .. 

12 

13 

14 

15 

16 

17 

18 

19 

20 1 

211 
22 

23 

24 

JNTE~OGATORY NO. 13: Does your claini for adverse possession rely 

upon the activities of any predecessors in interest? If so, describe in detail any and all 

occupancy, use, improvement, maintenance or other activities on the "Disputed Areas" 

by your predecessors in interest, including who performed or pmticipated in the 

activity, any witness(es) to the activity, the frequency of the activity, and the dute(s) 

thereof. 

ANSWER: 

Yes. The KleillS'ovmed Plaintiffs' property-from April 30, 1999 until October 

10, 2003 . Please see responses to Interrogatory Nos. 5, 7 and 12 above in response to 

this intelTogatory.ln addition, there are the predecessors in interest who installed and 
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I! maintained the rockeIies. Those persons are presently unknown to Plaintiffs, but will 

2 be disclosed should their idelltities become Mown to Plaintiffs. 

3 

4 REQUEST FOR PRODUCTION NO.6: Produce any and all documents, 

5 including photographs, videotapes, receipts, invoices, contracts, etc., which support or 

6 rdate to your predecessor(s) in interest's occupancy, use, improvement, maintenance or 

7 other activities on the "Disputed Areas." 

gRESPONSE: 

9 Plaintiffs have produced numerous. photographs supporting the allegations in 

10 Paragraph 7. (See BRlTTON000006 - BRITTON000054) Discovery is ongoing and 

11 this request will be supplemented as additional docmnents are discovered .. 

12 

13 INTERROGATORY NO. 14: Identify each and every survey of your 

14 propeITj, the Musser Property, or the "Disputed Areas" known to you. For each slich 

15 survey, identify the date of the survey, the ~m"Veyor, the recording number, if 

16 applicable, and the current custodian of the survey. 

17 ANS'W"ER: 

18 L April .2001 SUl"Vey by Cramer Northwest, Inc. Recorded in King County 

19 under No. 20070917900024. 

20 2. June 13, 2012 survey by Barghausen Consulting Engineers. Not yet 

recorded. Provided as part of request for production. 21 

22 3. Surveyors Drawing of Disputed Areas, October 31, 2012 by Bargbausen I 
Consulting Engineers. Provided as part of request for production. iii 23 

24 
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1 

2 

3 

4 

4. Record of Survey for Peter Musser, July 2012, by Tri COlIDty Land 

Surveying Company. Defendants are in possession of this unrecorded 

survey: 

5 . REQUEST FOR PRODUCTION NO.7: Produce any surveys of your 

6 property, the Musser Property or the "Disputed Areas" in your possession, custody or 

. 7 control, other than Exhibit A to the Complaint. 

8 RESPONSE: 

9 All surveys are included in Plaintiffs' document production. 

10 (See BRlTTON000001- BRITTON000005) 

11 

12 INTERROGATORY NO. :1.5: In regard to Paragraph 4.3.2 of your Complaint: 

13 please specifically describe each and every incident whereby "Musser, or persons 

14 acting under his direction or control, have entered the Britton Property ,or Disputed 

15 Area without permission." For each trespass "incident", please list all witness names, 

16 addresses and phone numbers, date of ea~h trespass, describe the activities by Mussers 

17 'which constitute the trespass and ifthere is still evidence aftne trespass. 

18 ANSWER: 

19
1
1 , This spring, without notice, Plaintiffs discovered stakes and a line 

20 understood would be a new fence mnning through Plaintiffs' yard. This was the 

21 Mussers' first attempt to move the recognized boundary, referred to previously as the 

22 Southern line of the Disputed Area. To install these stakes and line; the Mussel'S or 

23 I theu' contractor trespassed in both the Disputed Area and North of the Disputed Area. 

24 
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2
1

1

' . Shortly after this staking, the Mussers started removing ground cover pl3.l1ts that 

help with erosion on the slope t.1.at divides the Mussers' property from oms. A request 

3 was made for the Mussel's to cease this. 

4 

5 . REQUEST FOR PRODUCTION NO.8: Please produce any 

6 communications, photographs, declarations, statements or any other documents which 

7 support your answer to the above IntelTogatory and establishes each incident oftrespass 

8 onto the Britton Property .. 

9 RESPONSE: 

10 Plaintiffs have produced numel;ous photograpl1..8 supporting the· allegations in 

11 Paragraph 7. (See BRITTON000006 - BRITTON000054) Discovery is ongoing and· 

12 this request will be supplemented as additional documents are discovered. 

13 

14 INTERROGATORY NO. 16: In regard to Paragraph 4.3.4 of your Complaint 

15 where you allege that "Musser intends to construct some t'fPe of improvements within 

16 the Disputed Areas," do you have any dispute with the Mussers constructing a wood 

17 1 fence outside of, but immediately · parallel to, the Disputed Area, to create a solid 

18 barrier between your propelty and the Musser property? If yes, please describe the 

1.9 nature and basis ofthe dispute. 

20 I ANSWER: 

21 So long as the fence is of a quality consistent with the existing construction on 

22 both properties, pursuant to a mutually agreed design, location and process for 

23 constructing the fence that does not harm Plaintiffs' landscaping. 

24 
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1'1 INTERROGATORY NO. 17: In regard to Paragraph 4.3.5 of your Complaint' 

2 where you allege to have been damaged as a result of the Mussers' trespass and 

3 interference, please specifically describe the damages and accompanying monetary 

4 damage, if any. 

5 ANSWER: 

61 Plaintiffs have incurred attorney's fees, surveyor costs and other costs due to 

7 the stalling by Mussers. If the Mussel's proceed with attempting to construct the fence 

8 per their staking, Plaintiffs will incur additional damages. 

9 

10 REQUEST FOR PRODUCTION NO. 9: Please produce any ledger, survey, 

11 communication, declaration or any other documents which supports your answer to the 

12 above Interrogatory and establishes any damages £i.·om the Mussers' h'espass and 

13 interference. 

14 RESPONSE:· 

15 Discovery is ongoing and this request will be supplemented as additional 

16 i documents are di.scovered. 
! 

17 

18 INTERROGATORY NO. 18: In regard to Paragraph 7 of your -AffIrmative 

19 defenses to the Musser c.ounterclaims where you assert the Musser use of your 

20 property was permissive, please specifically describe the factual basis for the assertion 

21 including the date permission was given; the mime, address and phone number of the 

22 individual who provided the permission; the name, address and phone number of any 

23 witness 'with knowledge ofthe pennission; and the manner in which the pi1rmission 

24 
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1 was conveyed (Le. written' fonn, oral fOlill 01' some other method). In your a.l1swer, 

2 please also describe how you or the individual who provided pemlission, knew that 

3 there was any encroachment by the Mussers onto the Britton Property. 

4 

5 ANSWER: 

6 The Mussers installed on their western border a new'row of arborvitae bushes, a 

7 neW sprinkler system and possibly a new rockery. Not knowing where the actual 

-8 survey line was but believing it encroached by less than a foot, Plaintiffs chose not to 

9 focus on any possibly encroachment as a neighborly accommodation. 

10 

11 

12 

13 

14 

15 

16 

171 
181 

REQUEST FOR PRODUCTION NO. 10: Please produce any letter, memo, 

communication, or document that supports your answer to the above IntelTogatory and 

establishes that you or your predecessor granted pennission for the Musser use of the 

Britton Property. 

RESPONSE: 

There are no documents responsive to this interrogatory other than photographs. 

INTERROGATORY NO. 19: In regard to the reddish brick foundation base 

19 1 which supports the black iron railing that sitsapproximate1y 18 inches north of the 

20 comer boundary marker on 1;he Dorffel Drive side of the Musser and Britten Properties, 

21 please state and describe the fullowing: 

221 

23 

24 

(a) 

(b) 

Was the structure in place when you purchased the Britton Property? 

When or approximately when wasiliestrw~tt;re cdnsthlcted? 
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11 (c) Describe the circumstances and date whereby you learned that the 
I 21 structure was north of the boundary line with the Musser Property. 

3' ANSWER: 

4 (a) Yes. 

5 (b) Unknown at this time. 

6 (c) Plaintiffs learned that the structure was north of the boundary line when 

7 reviewing the survey dated June 13,2012. 

8 

9 REQUEST FOR PRODUCTION NO. 11: Please produce any letters, 

10 conununicatiolls, surveys or any other documents supporting your answer to the above 

11 Interrogatory. 

12 RESPONSE: 

13 See June 13,2012 survey. (BRITTON000002) 

19
1 20 

21 

22 

231 
I 241 
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1 I ATTORNEY CERTH'ICATWN 

.2/' I, Lawrence S. Glosser, attorney for Piainti ITs, certify that the foregoing lli,swcrs and 

3 responses to the interrogatories ane! requests fOT production comply with Civil Rule 

4 

5 

6 

7 

8 

9 

10 

i 1 

121 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

26(g). 

(- \-"" 
DATED: This J-Lirry of November, 1012 

AHLERS & CRESS[vIAN PLLC 

BY:~-')~ 
LawrenceS. Glosser, WSBA #25098 
Scott R. Sleight, WSBA # 17106 
Attomeys tor Mark Britton ane! Brigid 
Conybeare Britton 

SiGNATURE OF PARTIES (CR33) 

We have reviewed the foregoing and aiTinn thoy are true and conect. 

DATED: This Sill day of November, 2012 

Bl'igid Conybeare Britton. 

DEFENDANTS' FmST SET Or-INTEll.ROGA TORIES 
AND [([:QUESTS FOR PRODUCTfON OF DOCUi'v!ENTS 

. TO PLAINTlHS AN)) lU;;SPONSES AND OB.mcnONS 
T HlWlno - PAGE 20 

123554.1 
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11 CERTIFICATE OF SERVICE 

2 The undersigned certifies under penalty of peljury under the laws of the State of 

3· Washington that I am now and at all times herein mentioned, a resident of the State of 

4 WashingtOll, over the age of eighteen years, not a party to or interested in the above-entitled 

5 action, and competent to be a witness herein. 

6 On the date given below, r caused this docllmenUo be served upon designated counsel 

71 of record in the manner noted below: 

8 Stephan D. Wakefield, WSBA #22762 
Law Offices of Hecker Wakefield & Feilberg, P,S. 

9 321 First Avenue West . 
Seattle, WA 98119 

10 Email: stephanw@heckerwakefield.com 
11 Attorneys for Defendants 

12 [.] 
[Xl 
[ ] 

13 [X]. 

Via U.S. Mail 
Legal Mess~llger 
Via Facsimile 
Via Electronic Mail 

14 Adam R. Asher 
15 Socius Law Group PLLC 

Two Union Square 
16 601 Union St., Suite 4950 

Seattle, WA 98101 
17 Email: aasher@sociuslaw.com 

Attorneys for Defendants 

[ ] 
19 [Xl 

[ ] 
[X] 20 

Via U.S. Mail 
Legal Messenger . 
Via Facsimile 

21 

221 
I 

Via ElectrollRc Mail 
./' 

DATED this2)ay of November, 2012, at Seattle; Washington. 

231 

24 
DEFENDANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTrON OF DOCUMENTS 
TO PLA1NTfFFS AND RESPONSES AND OBJECTIONS 
THERETO - PAGE21 
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2 

3 

4 

5 

6 

7 

Honorable Monica Benton 
Hearing Date: March 22,2013 @ 1:00 p.m. 

With Oral Argument 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 
8 

9 MARK BRITTON and BRlGID 
CONYBEAtlffi BRITTON, husband and wife, 

10 

11 

12 
v. 

Plaintiffs, 

PETER M. MUSSER AND TAMARA H. 
13 'MUSSER, husband and wife, 

14 

15 

Defendants. 

NO. 12-2-22451-0 SEA 

DECLARATION OF CATIE SMITH 

16 I, Catie Smith, am competent to testify to the matters set forth herein and make this 

17 declaration of my own personal knowledge and belief. 

18 1. In August 2007, I was the Landscape Manager for City People's Garden 

19 Design & Landscape ("City People's"), which was hired by Peter and Tarnara Musser to 

20 perform landscaping work on the Musser propelty. On behalf of City People's, I worked at 

21 the Musser Property typically once a week through 2007 and 2008. Attached hereto as 

22 Exhibit 1 are invoices from City Peoples for 2007 an.d 2008. 

23 . 2. I have reviewed the survey prepared by the Brittons, attached as Exhibit A to 

24 the Declaration of Adam R. Asher ("Asher Decl,"), of the property that they claim to have 

25 maintained. The "Disputed Area," includes the mea arOlmd the rhododendron, a strip of land 

26 

DECLARATION OF CATIE SMITH -1-
I OZ030. doe 

Socius Law Group,,-p;:::u.:;::c __ 
ATTORNEYS 

TvlO Union Square. 601 Union Street, Suite 4950 
Seattle, Washington 98101.3951 . 

Telephone 206,838.91 ()O 
Facsimile 206.838.9101 
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1 

2 

3 

4, 

5 

6 

7' 

8 

9 

10 

11 

12-

13 

14 

IS' 

16 

17 

18 

19 

20 

21 

22 

23 

between the rhododendron and the laurel bush, the laurel bush, the rockery area, and the area . 

at the top of the hill, which includes tWo arborvitae trees and a boxwood slnub. As 

discUs~ed in further ~etail below, I have generally maintained these areas since 2007, ~d 

con~ue to maintain these areas presently. Further, the M~sers' sprinklers have waterthe 

trees and plants in the Disputed Area since 2007. 

3. A pjcture of the area around the rhododendron, and upon which the Bl'ittons' 

claim possession is attached as Exhibit B to the Asher Declaration.: Si?ce August 2007, my 

crew and I h.ave exclusively maintained this area. We weeded the aJ:ea, planted plants in the 

area, fertilized plants, and put down compost. I have always tl'rrnmed and pluned all sides of 

the rhododendton. When looking at the trun1c of the rhododendron, you can see evidence of 

cut limbs. ram responsible for many oftl;te cut limbs. Additionally, the Brittons appear to 
. . 

claim to have possessed a portion of the Mussers' fence and a boxwood b~h that sits entirely 

behind the fence. My crew and I have exclusively mairitained .and shaped this boxvyood 

since '2007. 

4. My crew and I hf!.ve maint~ined the area between the rhododendron and the. 

.laurel since August 2007 by weeding, removing unw~ted plants, planting new plants, 

compo sting, and otherwise making the area have a neat appearall~e. This area is depicted in 

E$bit C to the Asher Declaration .. In 2008, my crew imd I planted five or six WaxIeaf 

Privet bushes along the boundary line on the Musser side, to run from the existing wood 

fence to the laurel and continping up to the Arborvitae, which is toward Dorffel Avenue. The 

purpose of these bushes was to act as a boundary, so that the mailman would stop cutting 

through that area. The Brittons, nor anyone on their behalf, ever complained en: said anything 

about'these bushes. We have regularly maintained the bushes since they were planted in 

24 '2008. 

25 

26 

DECLARATION OF CATIE SlVIITH -2-
l02030.dc() 

Socius Law Group, PLlC 
ATTORNEYS 

Two Union Square. 601 Union Street Suite 4950 
Seatue, Washington 98101.3951 

Telephone 206.838.9100 
Facsimile 206.838.9101 
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6 
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11 

. 12 

13 

14 

15 

16 

17 

. 18 

19 

20 

21 

22 

23 

241 
25 

" ". ~" "I 

5., In L\ugust 2007, my crew and I started to trim the laurel bush in the "Disputed' 

,Area." A picture of the laurel is attached as Exhibit D to the Asher D<:;c1aration. WhenI first 

started working for the Mussel'S, the laurel grew wildly without any. shape. I created the box 

shape that now exists, 1l,nd is depicted in the photograph, and I have maintained that shape 

since 2007. When I trimmed the laurel, 1 trimmed the top, and all sides, except the side 

facing the Britton Property. Only once did I see someone from the Britton property him the 

laurel. To my Imowledge, that person only trimmed the laurel on me Britton side of the 

propelty., 

6. In the area between the laurel and the rockery, my crew and I have generally 

maintained this area since August 2007 by weeding, removing unwanted plants, planting new 

plat).ts, composting, and otherWise making the area have a neat appearance. ,This area is 

. depicted in Exhibit E of the Asher Declaration. Recently, this entire area was cleared in 

preparation for the pond constluction. Prior to that time, however, various plants' were in this 

area: Attached as Exhibit 2 is a photograph of the area taken from the Britton side of the 

boundary litle. The bushes above the string (excluding the fuscia) V(ere maintained by my 

crew and me, until they were recently removed. 

7 . Sinc.e August 2007, we haye weeded ~he Tockery area. We have also put 

down compost L'1 the rockery area. Further, until recently, there was an azalea in the rockery 

area. We maintained ~s azalea since AugtlSt 2007. Attached as Exhibit 3 is a photograph 

depicting the aZalea. 

8. . Above the rackety are two arborvitae trees and a bOA'wood, as depicted in 

Exhibit Fofthe Asher Declaration~ Since 2007, we have we~ded this area, put dow:n . 

compost, and fertilized the trees and plants in this area. We also pnmed the boxwood to 

maintain its shape. I believed that the Mussers had pla11te~ those trees~ so' l have always 

DECLARATION OF CATIE StvlITH -3- Socius Law Group, PLLC 
A T TOR N E Y S 

102OJO.d"" Two Union Square. 601 Union Street, Suite 4950 
Seattle, Washington 98101.3951 

Telephone 200.838.91 00 
Facsimile 206.838.9101 
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20 
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23 

24 

25 

·26 

-__ "'_'_' ." , ....... :1 .. .. . __ .. _.. . ··~.r·~ ... 'I 

maintained this area. Attached as Exhibit 4 is anotherphotograph of the arborvitae trees and 

. the boxwood. 

9. I left City People's :in December 2008 and st31ied my own business, B11er 

Creek Gardens, LLC. City People's continued servicing the Musser Property. After several 

months, the Mussers hired my n~w company to take over for City People's. Since that time, 

my crew and I are gen~rally at the Musser Property all year long every Friday. 
. , 

I declare under penalty of perjury urider the laws· of the state of 

foregoing is true and eon:eet. 

I 

Executed thi.~ !I'lli day of~ 2013, 
at ,It).d:£~; Washington. /I .. 

DECLARATION OF CATIE SIvllTH -4-
101030.000 

Socius law Group, PlLC 
AT T O.R N ~ Y S 

Two Union Square. 601 Union Street, Suite 4950 
Seattle, Washington 98101.3951 

Teiephone 206.&38.9100 
Facsimile 206.838.910. 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: .citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016. 

DESCRIPTION 

Monthly maintenance including weeding 
and grooming garden beds, planting, 
trimming Boxwoods, Thuja hedge, 
Arborvitae, Wisteria, and other shrubs as 
needed, reducing Oxalis, removlllKspellt 
POli Laurel, spent Thujas and other spent 
plant materials as lieeded, removing giant 
Hogweed and P'!-mp'as grass, staking as 
needed, transplanting Maples, Italian . 
Cypress, andv~rious shrubs, Pl1ll1ing Fig 
and other trees as:needed, cleanup and 
debris disposal. 

Work performed 011 8/23 and 8/30/07. 

Labor 
On site design time- with Catie Corproll 
Smith 

Materials: 
Staking materials 
Gardner & Bloome soil building compost 

Plant Materials: 
Hebe anomala 
Miscanthus sinensis 'Cosmopolitan; 
Hydrangea paniculata 'Tiirdiva' 
Vibul11um davidii . 

QTY 

I 

I 

58.98 
5 

2 

6 
2 
1 
5 , 

Invoice 
DATE iNVOICE # 

8131/2001 2000-13248 

M~SURE RATE AMOUNT 

.. 
< 

I-Irs. 40.00 2,359.20T 
ills. 65.0°1 325.00T 

I 

3.50 .. 3.50T 
Bales 9.99 19.98T 

#1 8.99 . 53 .94T 
#2 25.99 51.98T 
#2 25.99 25.99T 
#2 19.99 99.95T 

, Payments/Credits 

TERMS: Invoice due UpOil receipt. After 30 days, a 1.5% service . TOTAL 
fee will be assessed monthly. 

Pag e1 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 

Invoice 
DATE INVOICE '# 

Seattle) WA 98112 8/31/2001 2000.13248 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: dtypeoplesIs@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
'145 39TH AVE E- , 
SEATTLE. WA 9B112w5016 

DESCRIPTION 

Daphne odora 'Marginata' 
Comus stolollifera 'Silver & Gold' 
Choisya temata 'Sundance' 
Thuja occindentaiis 'Smanigd' 

Debris Disposal 

SUBTOTAL 
Sales Tax 

OTY . MEASURE 

5 #2 
3 #2 
3 #2 
5 6-7' 

'I 

I 

TERMS: Invoice due upon receipt After 30 days, a 1.5% service · 
fee will be assessed monthly,_ 

~ 

RATE AMOUNT 

22,99 114.95T 
19.99 59.97T 

·19.99 59.97T 
56.99 284.95T 

246,00 246.00T 

3,7.05.38 
8,90% 329.78 

I 

Payments/Credits $-4,035.16 

TOTAL $0.00 
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City People's Gardens 
Design & Landscape 
2939 E . Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoplesJs@comcast.llet ,-.r- . 

r-S-=-'l-L-T-O-: ----------~" ... I-., ~Ort;.1Ji 

TAMARA & PETER MUSSER' 
145 39TH AVE E . 
SEATflE,WA 98112-5016 

. DESCRIPTION QTY 

Monthly maintenance including weeding 
and grooming garden beds, cleaning out 
pond, pruning Leylandii, f-{aurel, and other 
shrubs as needed, removing Laurel, 
transplanting Leylandii and Photinias as 
per Catie, reducing Oxalis, raking leaves, 
feltilizing, cleanup and debris disposal. 

Work performed on 9/11 and 9124/07. 

Labor 33.92 
On site design time with Catie Corpron 2.5 
Smith ! 

Materials: 
Low v<?ltage lights and bulbs 
All pu:'pose fertilizer 

Debris Disposal 

SlJBTOTAL 
Sales Tax 

\ 

TERMS: Invoice due upon receipt After 30 days, a. 
fee wi!! be assessed mo nthly. 

Invoice 
DATE: I INVOICE # 

9/3012007 I 2000 m13318 

. MEASURE RATE AMOUNT 

Hrs. 1 40.00 1,356.80T 
Hrs.1 . 65.00 162.50T 

35.88 35.88T 

I 
28.00 28.00T 

I 216.00 216.00T 

I 1,799.18 
8.90% 160.13 

I 
Payrne: 

.5% ~ rvic , 
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City People's Gardens . 
. Design. & Landscape 
2939 E. Madison. 

, 

Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoplesls@comcast.net -

Bill TO: 

TAMARA & PETER MUSS.ER 
145 39TH AVEE 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Container garden design, design of pond 
improvements, and planting design by 
Catie Corp rOll Smith. 
Sales Tax 

.. 

QTY 

10 

I 

I 

Invoice 
DATE I !NVOiCE # 

10/22/2007 I. 2000~1342B 

MEASURE RATE AMOUNT 

Hrs. 65.00 650.00 

8.90% 0.00 

. -
.. 

\ 
-, 

PaymentsfCredits $-650.00 

. TERMS: Invoice due upon receipt After 30 days, a 1,5% service -TotAL $0.00 fee will be assessed monthly. 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seawe,WA.98112. - -41 " 

-'Ph: 206-324-0963 Fx: 206-328-6114 ~ ,:'J.' 
Email: citypeoplesIs@comcast.llet ~" t~, 
~------~---------~.;. ~ ~~. 
BILL TO: • A $.\.~ 
~------------------------------~~ 
TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION I QTY 

Monthly maintenance including weeding 
and grooming garden beds, transplanting, 
cleaning pond surface, planting six 
containers, adding on to container 
irrigation system, raking leaves, removing 
Pieris and Boxwood, pruning Yews, 
shaping shrubs as needed, cleanup and 
_ debris disposal. 

I Work performed 011 October 3;18, 25, and I 29,2007. I 

Labor 41.11 
On site design time with Catie Cbrpron 31 

I 
I 

Smith I 
Materials: 
Cedar Grove potting soil 15 
Irrigation materials 
Green wire 3 

Plant Materials: 
Juniper 'Moou Glow' 1 
PhOlmium tenax 'Amazing Red' 3 
Cyclarnen 16 
Heuchera'Lemoll Lin1C' ·2 
EscaHonia 'Newport Dwarf' 3 
Hebe glauca 8 

I 
DATE ! INVOICE # 

10/31/2007 2000~13568 

MEASURE RATE AMOUNT 

Hrs. 40.00: 1,644.00T 
. HI's. 65.00 195.00T 

Bags 6.79 10L85T 
9.50 9.50T 

Feet 0.50 1.50T 

#5 36.99 36.99T . 
#2 33,99 101.97T 
6" 6.99 

1ll.84TI 4" 2.99 S.9gT 
#1 16.99 50.97T 
4" 2.99 23.92T 

I . I Payments/Credits 

TERMS: Invoice due upon receipt. Afte, 30 days, a 1.5% service I TOTAL 
fee will be assessed monthly. I 

Page 1 
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City People's Gardens 
l)esign & Landscape 
2939 E. Madison 
Seattle, WA 98112 . 

. Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoplesIs@comcast.net 

; 

BILL TO: 

TAMARA& PETER. MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Dusty Miller 
Viola 
Taxus baccata 'Standishii' 
Leucothoe 'Rainbow' 
Ceratostigma plumbaginoides 
Acorus gramineus 
Hebe oc4racea 
Ajuga 'Black Scallop' 
Myrica californica 

Debris Disposal 

SUBTOTAL 
Sales Tax 

: 

. 

QTY I 
I 

5 
26 

- 2 
2 
4 
4 
2 
2 
2 

Invoice 
DATE INVOICE# 1 

10/31/2007 2000~13568 I. 
I 

MEASURE RATE AMOUNT 

4" 1.79 8.95T 
4" 1.79 46.54T 
#1 19.99 39.98T 
#1 10.99 21.98T 
#1 8.99 35.96T 
4" 3.99 15.96T 
#1 2.99 5.98T 
4" 2.99 5.98T 
#5 60.00 120.00T 

192.00 192.00T 

2,776.85 
8,90% 24?:14 

; 

Payments/Credits . $-3,023,99 

TERMS: hwoice due upon receipt After 3D days, a 1.5% service TOTAL' SitOO 
fee will be assessed monthly. 

Page2 
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City People's Gardens Design 
& Landscape-
2939 E. Madison 

'Invoice 
DATE lNVO[CE # 

Seattle, WA 98112 
Ph: 20G-32~0963 Fx: 206-328-6114 
Email: dtypeoplesIs@comcast.net 

-10/3112007 2000-13516 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112"5016 

DESCRIPTION 

Installation of container garden 011 patio as per design and }:lid by Catie COl'prOll 
- Smith. 

Work performed anI 0/29 and 10/31107. 

Sales Tax 

_.-

. 

TERMS: Invoice due upon receipt. 
After.3D clays, a 1.5% service fee vAil be assessed monthly. 

SUBTOTAL 

$5,484.00 

$488.08 

l 

Total $5,972.08 

Balance Due $O.GO 
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City People's Gardens 
D,esign & Landscape 
2939 E. Madison 
Seattle, WA 98112 
Ph: 206~324~0963 Fx: 206~328-6114 
.Email: citypeoplesls@comcast;net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVEE-
SEAtTLE, WA 98112~5016 

DESCRIPTION 

Garden work including removing Berberis, 
Installing llex, lightly shearing I1ex, 
transplanting Thujas, cleanup and debris 
disposal as per design an.d estimate by 
Catie Corproll Smith. Extra work not 
included in original estimate: Staking 
Leylandii and Red Maple and making 
lifting cuts on lqwer Magnolia branches. 

Work performed on 10/10/07. 

I 
'Labor 
On site design time with Catie Corpron 
Smith 

Plant Materials: 
Hex crenata 'Green Island' 

D'ebris Disposal 

SUBTOTAL 

----............ -------------...... ---~--------------- ... ----
$1,200.00 deposit applied 
............ --- .. -... -------------........ -~-~--- .... ----~ ... -........ -,.,.-... 

Sales Tax 

.QTY 

, 

31.08 
2 

i 

81 

I 

I 
DATE INVOICE # 

10/31/2007 2DOQ .. 13569 

MEASURE RATE AMOUNT 
, 

Hrs. 40.00 1,243.20T 
Hrs. 65.00 DO.OOT 

. . 

#2 18.99 1,538.19T 

36,00 36.00T 

2,947.39 

-1,200.00 ~1,200.00 

8.90% 262.32 

I Payments/Credits , $-2,009.71 

TERMS: Invoice due upon receipt Aftf:w 3D days, a 1.5% service TOTAL $0.00 fee will be assessed monthKy, 
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City People!s Gardens Design 
& Landscape 
2939 E. Madison 
S~attle, WA 98112 

" Ph: 206-324-0963 Fx: 206-328-6114 
Email: dtypeoplesls@comcast.uet 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
I SEATTLE, WA 98112 .. -5016 

I " 

I 

DESCRIPTION 

I 

Installation of new stone steps leading from flagstone tllearest fireplace) up to. 
pon~ and installation of flagstone patio around pond as per design and bid by 
Catie Corpron Smith. 

Work performed on November 14-16,20,21,26-29,2007. 

" " 

-.................. --... --- ... -----.. -"'''''- ...... --... --~-- .......... -.. --..... --- ... 

$4,000.00 deposit applied 
.. __ .. "" ................. _---_ ...... -_ ........ -_ ... ,.. ... -_ ... _-_ .... _-..; .. ""-"" ....... _-

Sales Tax 

TERMS: Invoice due upcm receipt;"" 
After 30 days, a :1.5% service fee wm be assessed monthly. 

Invoice 
DATE" INVOICE # 

11/3012007 2000-13710 

SUBTOTAL 

$7,740.00 

.$4,000.00 

$688.86 

~ 

Total .$4,428.86 

Balance $0.00 
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City People's Gardens 
Design & Landscape 
2939 E. Madison , 
Seattle, WA 9811Z' 6~i'll 
Ph: 206-324-0963 Fx: 206-328-6114 ~Jk-'yJllW 
Email: citypeoplesls@comcast.net ~.., f~ . ffl?l. 

r-B-'L-L-T-O-: ---~-----~~ ... l'I-"I.' ( 1\.,/\~1) , 
TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION OIY MEASURE 

Change in design of stairs as pel' client and 
estimate by Catie Corprol1 Smith. 

Work performed November, 2007. 

Invoice 
[lATE INVO[CE# 

11/30/2001 2000-13711 

RATE AMOUNT 

Labor 28 Hrs. 40.00 1,120.00T 
Sales Tax 8.90% 99.68 

I 
I 
I 

. , 

'. 
I 
J 

I 

Payments/Credits $~1,219.68 
J 

TERMS: (nvoice due upon receipt. After. 30 days, a 1.5% service 
TOTAL ${}.OO 

fee will be assessed monthly. 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112 
Ph: 206·324-0963 Fx: 206-328-6114 

. Email: citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION , 
Monthly maintenance including weeding 
and grooming garden beds, reducing 
Oxalis, cleaning out p~l1d, removing 
Rhododendron on front slope and four 
Portuguese Laurels, mulching, raking . 
leaves, shaping shrubs as needed, cleanup 
and debris disposal. 

Work performed on November 9,15, and 
29,2007. 

Labor 

Gardner & Bloome soil building compost 

Debris Disposal 

SUBTOTAL 
Sales Tax 

QTY 

38.85 

13 

I 

. :\ ... 

Invoice 
DATE INVOICE # 

11/30/2001 

MEASURE RATE . AMOUNT 

.' 

. . 

Hrs. 40.00 1,554,OOT 

Bales i 9.99 129,87T 
I 
! 185,00 18S.00T 

1,868.87 
8.90% 166.33 

I 

I 

Payments/Credits $-2,035.20 

TERMS: Invoice due upon receipt. After 30 day;:;, a 1.5% service 
TOTAL $().()() 

fee will ~eassessed monthly. 
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City People's Gardens Design 
&L<l:ndscape 
2939 E. Madi~on 

. Seattle, WA 98112 
Ph: 206-324-0963 . F~: 206-328-6114 
Email: citypeoplesls@comcast.net 

BILL TO: . 

TAMARA & PETER MUSSER 
.14539TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Invoice 
DATE INVOICE # 

12/31/2007 2000~13829 

SUBTOTAL 

Installation of garden bed around pond Lncluding adding rock for aesthetics and $8,900.00· 
erosion coiltrol as per design and bid by Catie Corpron Smith. 

Work performed on November 26-30, December 5,6, 14, and 17, 2007. 

Credit for plant materials not needed -$115.97 
r 

$4,000.00 deposit applied -$4,000.00 

$781.78 
Sales Tax 

Total $5,565.81 

TERMS: Invoice due upon receipt. 
After 30 claysl a 1.5% service fee will be assessed monthly. 

$0.00 Balance Due 

APP 104 



City People's Gardens 
Des~gn & Landscape 

.2939 E. Ma~ison 
Sea.ttie, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 

. Email: citypeoplesIs@comcast.net 

BILL TO: 

TAMARA & PETER M.USSER 
145 39TH AVE E 
SEATTLE, WA 98112~5016 

DESCRIPTION 

Extra rock work llQt included in origimrt~ 
pond bid to improve grade and minimize 
spills sloughing onto walkways and into 
pond as requested by client. 

WorkpyrformedonDecember i4and 17, 
2007. 

Labor 

Materials: 
White river basalt 
Gravel- 5/8" 

SUBTOTAL 
Sales Tax 

: 

'. 

l 

QTY 

14.42 

Invoice 
DATE INVOICE # 

12131/2007 

MEASURE RATE f\MOUNT 

Hl's. 40.00 576.80T 

! 37.20 37.20T 
21.15 2U5T 

I 635.15 
8.90% 56.53 . 

l 

I 

Paymants/Credits $-691.68 

TERMS: Invoice due upon receipt After 30 days, a 1.5% service TOTAL $0.00 fee wHi be assessed monthly . 
.. 
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City People's Gardens 
Design & Landscape 
2939 E. Madisol1 
'Seattle, WA 98112 
ph: 206-324-0963 Fx: 206-328-6114 
Email: ci.typeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 ~9TH AVE E 
SEATTLE; WA 98112-5016 

DESCR'I PT!ON 

Monthly maintenance including weeding 
and grooming- garden beds and containers, 
feltilizing, mulching, instapiug new 
landscape light, replacing broken landscape 
light, transplanting as needed, planting, 
checking pond'level, raking leayes, shaping 
shrubs as needed, cleanup and debris 
disposal. 

Work performed on December 6, 7,10,14, 
and 21, 2007. 

Labor 

Materials: 
All purpose fertilizer 
Compost 
Fx Capellibiondi light 
Wire nuts 
Cedar Grove c.ompost 

Plant Materials: 
Camellia 'Winter's Snowman' 
Daplll:w odora 'Marginata' 
Liriope spicata 'Silver Dragon' 
Polystichum setiferum 
Choisya ternata 'Sundance' 

. HeHebol'us 'Silver Lace' 

OTY 

40.37 , 
5 
1 
2 
2 

10 

'3 
2 
6' 
5 
3 

" . 
3 

Invoice 
, ! 

DATE INVO!GE# 

12/31/2001- 2000-13831 

MEASURE RATE AMOUNT 

I 

I 

Hrs. . 40.00 1,614.80T 

Lbs. 1.00 5.00T 
Yard 60.00 ·60.00T 

Ea. 144.84 289.68T 
Ea. 1.15 2.30T 

Bags .5 .79 57.90T 

#5 52.99 158.97T 
#2 24.99 49.981 
#1 9.99 59.941 
#1 8.99 44.95T 
#5 38.99 116.97T 
#l 11.99 35.97T 

Payments/Credits 

TERMS:' Invoice clue upon After 30 days, a. 1.5% service TOTAL 
fee will be a.ssessed monthly. 

Page 1 
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City Peopl~!s Gardens 
Design & Landscape 
2939 E. Madison 

Invoice 
DATE INVOICE# l 

Seattle, WA 98112 12/3112007 2000-13,831 11 
Ph: 206-324-0963 Fx: 206-328-6114 . 
Email;citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER M.USSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Leucothoe fontanesiana 'R~inbow' 
Buxus sempervirens 'Suffruticosa' 
Hedera canadensis 'Variegata' 

Debris Disposal 

SUBTOTAL 
Sales Tax 

, 

QTY . . MEASURE 

3 #1 
7 #1 

72 4" 

I 

TERMS: Invoice due'upon receipt After 30 da.ys, a. 1.5% service 
fee will be assessed monthly. 

Page 2 

RATE AMOUNT 

11.99 35.97T 
8.99 62.93T 
2.99 215.28T 

42.00 42,00T 

2,852.64 
8.9'0% 253.89 

! 
I I 

Payments/Credits . $-3,106.53 

TOTAL $0.00 
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City People's Gardens 
Desigp. & Landscape 
2.939 E. Madison 
Seattle, WA 98112 " 
Ph: 206-324-0963 Fx: 206-328-6114-
E1n~i1: citypeoplesls@co1ncast.net 

BILL TO: 

TAMARA & PETER MUSSER 
" 145 39TH AVE E 

SEATTLE, WA 98112-5016 

DESCRIPTION 

Monthly maintenance including weeding 
and grooming garden beds, reducing 
Oxalis, raki.J.lg leaves, making thinning cuts 
on Yew and Japanese Maple trees, 
ti'ansplanting Asian Pear, RJlododendron, 
and Photi..l1ia, mulching, shearing 
Box;woods, skimming pond, shaping 
Camellias, Bay Laurel, Berberis, and other 
shrubs as needed, pruning Apple tree, 
cleanup and debris disposal. . " 

Work performed on January 3, 11, 18,25, 
and 31, 2008. 

Labor 

Materials: " 
Gardner & Bloome soil building compost 

Debris Disposal 

SUBTOTAL 
Sales Tax 

, 

QTY 

, 

42.87 

12 

Invoice 
DATE JNVOICE # 

1/3112008 2000-13945 

"MEASURE ! RATE AMOUNT 

: 

"" 

I 
I 
I 

Hrs. 40.00 1,714.80T 

Ba~es I 9.99 119.88T 

98.00 98.00T 

1,932.68 
8.90% 172.01 

PaymenisfCl'edits $-2,104.69 

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service TOTAL $0.00 . fee win be assessed monthly. 
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City People's Gardens 
Design & Landscape. 
2939 E. Madison 
Seattle, WA 98112 -"1lhiltt 
Ph: 206-324-0963 Fx: 206-328-6114 ~ "~)lW 
Email: citypeoplesIs@comcast.net .1!tt' l~ . {]. .. f!J~ 
~B-IL-L-T-O-: ----------------~~~~·,~~1 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

. DESCRIPTION QTY MEASURE 
Monthly maintenance including weeding 
and grooniing garden beds, reducing Oxalis 
and,Scilla, thinning Japanese Maples, 
removing dead branches fi:om Japanese 
Maples, shaping OttoLuyken, Juniper, and 
other shrubs as needed; mulching, planting, 
prunillg Apple espalier, cleanup and debris 
disposal. 

Work pelformed on 2/15 and 2/29/08. 

Labor 16.32 Hrs. 

Materials: 

I I G~'dller & BloOlJ.le soil building compost 9 Bales 

Plant Materials: 
Euphorbia myrsinites 8 4.5" 
Carex testacea j. 2 6" ! 

Bellis 'Rominette Carmine Rose' 

I 
6 4" 

Viola - white 6 4" 
Viola 'Sorbet Antique Shades' 

I 
12 4" 

Bellis 'Habanera' 8 4" 
Choisya 'Sundance' (no charge ~ fi'om pond 3 Ea. 
bid work) 

Debris Disposal .. 

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service 
fee will be assessed monthly. 

Page i 

Invoice 
DATE INVPICE# 

2/29/2008 2000·14088 

.. 

RATE AMOUNT 

: 

40.00 652.80T 

9.99 89.91T 

2.99 23.92T, 
8.99 17.98Ti 
2.99 17.94T 

! 

1.79 lO.74T 
1.79 21.48T 
2,99 23.92T 
0.00 O.OOT 

71.00 . 77.00T 

Payments/Credits , 

TOTAL I 
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City People's Gardens 
Design & Landscape 
2939 E.' Madison 

Seattle, WA 98112 ,-~i'l 
Ph: 206-324-0963 Fx; 206-328-6114 :RJ; - -~, 

@l;1jil ~.n._& . ~'0 Email: citypeoplesls@comcast.n:~t "1¥ !." ~:\J"'" 
r---------~~ - ,~:1~""". . 
~B-[L-L-T-O-: ______________ --------~·.~r~~ . 
TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

~ 

DESCRIPTION QTY MEASURE 

SUBTOTAL 
Sales Tax· 

I 

I 

.. . 

TERMS: Invoice due upon receipt. After 30 da.ys, a 1.5% ,service 
fee wi!! be assessed monthly. 

Pa e 2 9 

Invoice 
. DATE INVOICE # 

2/29/2008 2000·14088 

RATE AMoUNT 
935.69 

8.90% 83.28 

I 
Payments/Credits $-1,01&.97 

TOTAL $0.00 
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City People's Gardens Design 
& Landscape 
2939 E. -Mawson 
Seattle, WA 98112 
Ph: 206-324-0%3 _Fx: 206-328-6114 
Email: citypeoplesIs@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION -

Instal1atiOll of additional lights to low voltage system and replacement of 
e)(isting transfon;ners'to meet new power demand as per bid by Steve ' 
Dickinson. (Credits reflect fewer lights instal1e~ than shown on original bid.) 

Work performed 0113/27/08 . 

Labor credit 

Materials credit 

$2,400.00 deposit applied 

Sales Tax 

TERMS: Invoice due upon receipt. _ 
After 30 days, a 1.5% servit;:e fee will be assessed monthly. 

Invoice 
DATE INVOICE # 

3/3112008 2000-14272 

SUBTOTAL 

$7,300 .00 

-$135.00 

-$373.48 

-$2,400.00 

$604.45 

Total $4,995.97 

Balance Due $0.00 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112 . 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112~50'16 

DESCRIPTION 

Monthly maintenance including weeding , 
and glooming garden beds, reducil1gSciIIa, 
planting around rockery, shaping shrubs as 
needed, cleanup and debris disposal. 

Work performed on 3/7 and 3/28/08. 

Labor 

Soleimlia soleirolii 

Debris Disposal 

SUBTOTAL 
Sales Tax 

QTY MEASURE 

" 

14.62 ' Hrs. 

23 4" 

, 

I 
I 
I 

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service' 
fee will be assessed monthly. 

Invoice 
DATE !NVO!CE:ft. 

3/31/200,8 

RATE AMOUNT 

40.00 584.80T 

3.99 91.77T 

67.00 67.00T 

743 .57 
8.90% 66.18 

I 
! , 

Payments/Credits $-809.75 

TOTAL $0.00 
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City People's Gardens 
Design & Landscape 
2939 E . Madison 
Seattle, WA 98112 
Ph: 206-324-0963- Fx: 206-328-6114 . 
Email: citypeoplesls@comcast.net 

Bill TO: . 

TAMARA & PETER MUSSER 
145 39TH AVE E 
S EATTLE, WA 98112·5016 

DESCRIPTION 

Monthly maintenance including weeding 
and grooming garden beds and containers, 
reducing Scilla and Rogweed, cleaning off 
hardscape areas, resetting flagstone on I patio, planting, facilitating ofmuIch 
blow-in, removing mosS from pots, cleanup 
I arid debris disposal. 

Work performed on May 7, 16, and 30th, 
2008. 

Labor 
On site ~esigu time with Catie Corpron 
Smith 

Materials: 
1 Cleaning solution· 
I Copper. plant labels 
Mulch - 24 yards 

Plant Materials: 
Roses - 'Sociil Climber', 'Hemy Fonda', 
'Honor' 
Alyssull1 'Snow Crystat' 
Jlnpatiens - pink 
Impatiens 'Coral' 
Impatiens 'Coral' 
Baby's Tears 

~ 

QTY 

36.43 
3.5 

1 
21 

6 

20 
50 
18 
36 
61 

Invoice 
DATE !NVOICE# 

5/31/2008 2000·14630 !. 

MEASURE RATE AMOUNT 

I 
I 

HI's. 40.00 1,457.20T 
Hrs. 75.00 262.50T 

i , 

Bottle 12.00 12.00T 
Pkgs. 2.79 5.58T 

1,603.80 1,603.80T 

#2 19.99 119.94T 

4" 1.79 35.80T 
4" 1.79 1 89.50T 

' 4" 1.79 32.22T 
pp 1.79 64.44T -
4" 2.99 182J9T 

i , 
P·aymentsfCredits 

TERMS: Invoice due upon receipt, After 30 days,-a 'Ui% service . TOTAL 
fee will be assessed monthly. 

Page 1 
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City People's Gardens 
Design & Lal?-dsc~pe 
2939 E. Madison 
Seattle, WA 98112 . '''~ '~ 
Ph: 206-324-0963 Fx: 206-328-6114 ~ \:' 
Email: citypeoplesls@cQmcast.net 't:t" t~ . \ 
~------------------~, ~~ .. ~~~1 
BILL TO: . , ,0-

I 
I 

TAMARA & PETER MUSSER 
145 39TH'AVE E 
,sEATTLE, WA 98112-5016 

DESCRIPTION 

Debris Disposal 

SUBTOTAL 
Sales Tax 

--

QTY 

I 

Invoice 
DATE. INVOICE # 

5/31/2003 2000-14630 

MEASURE RATE, AMOUNT 

99.00 99.00T 

3,96~.37 
9.00% 356.79 

i 

I 
.'-' ' 

. ·1 

I 
I 
I 

PaymenfsiCredifs $-4,321.16 

TERMS: Invoice due upon receipt. After 30 days, a 1.5% servlce TOTAL SO.OO fee will be assessed monthly. 
0 Pag~ 2 
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. Peopl~!s Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112 
Ph: 2P6-324-0963 Fx: 206-328-6114 
E~ail: citypeoplesIs@comcast.net 

BILL TO: 

. TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Monthly mamtenan.ce irrcludirrgweeUllIg 
and grooming garden beds, shearing 
Boxwood, installing plants, removing 
Oxalis under D:ont Juniper, sweeping rocks 
and patio, reducing moss fl:om walkways, 
shaping Juniper and other shrubs as 
needed, cleaning out pond, restacking rock 
wan, res'etting pavers, activating and 
testing irrigation, cleanup and deb'is 
disposaL 

Work perfol'medon 6/13 and 6/25108. 

Labor . 

Materials: . 
Gravel 

Plant Materials: 
Asannll europaeum 
Athyrium 'Ghos(Fern'. 
Dryopteris eryilirosora 
Arctostaphylos 
Pratia pedunculata 
Erigeron 
Sword Ferns 
Soleil'olia soleil'Olii 

TERMS: hwoice due upon receipt. 

I 
I 

I OTY MEASURE 
.. - .-

. . 

31.58 Ffi·s. 

4 Bags 

3 #1 
3 #1 
4 #1 

10 #1 
50 4" 
50 4" 

3 #5 
13 , 4" 

30 days, a 1.5% 
fee will be assessed monthly. 

Page i 

I_. __ ~ >_" " " 

Invoice 
DATE;: INVO!CE# 

6/30/2008 

RATE AMOUNT 
- - - - - - -

40.00 1,263.20T 

'7.00 28.00T 

8.99 26.97T 
9.99 29.97T . 

10.99 43.96T 
8.99 89.90T 
3.29 164.50T 
3.29 16450T 

24.99 74-.97T 
3.29 59.221' 

Payments/Credits 

- -~-.,-~ 

TOTAL 
--
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112 . 
Ph: 206.-324-0963 Fx: 206-328-6114 
Email: citypeoplesIs@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E . 
SEATTlE~ WA 98112..;~5016 

DESCRIPTION 

Debris Disposal 

SUBTOTAL· 
Sales Tax 

I 

QTY MEASURE 

I 

I 

i 

TERMS: hwoice due 'upon receipt After 30 days, a 1,5% service 
fee wi!! be assessed monthly. 

Pa e2 9 

DATE fNVOICE# 

6/30/2003 

RATE AMOUNT 

63.00 63.00T 

2,008.19 
9.00% 180.74 

I 

~ 

;. 

Payments/Credits $-2,188.93 
~ 

$CLOa 
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City People's Ga,tdens 
Design & Landscape 
4939 E. Madison 

. i .. 

Invoice 
DATE INVOICE # 

SeattIe, WA 98112 . -~@; 
P h: 206-324-0963 Fx: 206-328-6114 ~ -,1w I 7/3112008 20.00-1 4887 

E mail: citypeoplesIs@comcast.net " .. t~ . 
:-i S-IL-L-T-O-: ----'---------,~;,l':r..."t~'t\f}. , , 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA ,98112-5016 

DESCRIPTION OTY MEASURE RATE AMOUNT 

Monthly maintenance including weeding, 
and groomirig garden beds, planting 
existing containers, installing new 
containers, cleaning hardscapes, 
straightening pot feet, reducing Horsetail, 
testing, adjusting, and extending ilTigation, 
reducing Boxwood, staking a tree, cleanup 
and debris disposal. 

Work perfOlmed 011 7/3 and 7/15/08. 

Labor 33.76 Hrs. 40.00 1,350.40T 
Design time with Cati~ COl1)'ron Smith ,3 Hrs. ' 

, 
, 75.00 225.00T 

, , 

E 
Materials: 

! , 

Cedar Grove potting soil 8 Bags i 6.79 54.32t 
Containers ~ Ea. 50.00 ISO',OOT 
Lodge Pole 1 'Ea. 6.50 6.50T 
Wire 3 - ' Feet 0.50 1.501' 
Irrigation materials 9.00 9;001' 

i 

Plant Materials: 
Silene 'Druett's Variegat~d' 4 #1. 9.99 39.961' 

I 

Gaum lindheimeri 2 #1 1 9.99 ' 19.981' 
Cil11icifuga EBlackBeauty~ 1 #3 51.99 51.99T 
Bergenia 'Winterglow' 4 4" 3.99 15:961' 
Snapdragon 'Crown Carmine' 61 4" 2.99 17.94T 
Cosmos .21 #1 7.99 15.98T 

Payments/credits 

TERMS: Invoice due upon receIpt. After 30 days, a 1.5% service 
TOTAL 

fee will be assessed monthly .. 
A Page I 
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City People's Ga:tdens 
Design & Landscape 
2939 E. Madison 
Seattle, WA98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoples}s@comcast.net . 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTlE,·WA 98112-5016 

DESCRIPTION 

Origanum 'Kent Beauty' 
Browallia 'Marine Bells' 
Zimua 'Hybrid Apricot' 
Swedish IVy 'Variegata' 
HeliclU'ysum 

. OsteospermulU'MarbelIa' 
OsteospermulU 'Acapulco' 
Heuchera 'Ginger Ale' 
Ipomoea batatas. 'Marguerite' 
Sanvitalia - trailing yellow 
Zinnia - orange 
Lantana 'Castle OrtenbUli 
Salvia 'Black & Blue' 
Fountain Grass - purple 
Coleus 'Rustic Or~l1ge' 
Heuchera'Lime.Rickey' 
BegOlua hiemalis 
Impatiens 'Salmon' 
Fancy Geranium 
Lobelia 'Marine Blue' 
Coleus.'Fishnet Stockings' 
Nicotialla 'Lemon Lime' 
Fuchsia 'Golden Mal'inka' 
Tuberous Begonia 
Coleus 'Golden Bedder' 
Heuchera 'Obsidian' 
Coleus 'Creamy Pineapple' 
Coleus 'Texas Two-Step' 

QTY 

2 
2 
2 
4 
4 
4 
4 
1 
6 
6 
3 
6 
3 
1 
2 
2 
2 
4 
3 
9 
2 
6 
2 
2 
2; 

2 i 
3 

.3 

TERMS: Invoice. due upon receipt. After 30 days, 
fee wi!! be assessed monfhly. 

. Page 2 

. Invoice 
DATE INVOICE # 

7/31/2008 :2000~14887 

MEASURE RATE AMOUNT 

4" 5.99 11.98T 
4" 3.99 7.98T 
#1 3.99 7.98T 
4" 3.49 13.96T 
4" 3.99 15.96T 
4" 3.99 15.96T 
4" 3.99 15.96T 
#.1 9.99 9.99T 
4" 3.99 23.94T 
4" 3.99 23.94T 
4" 3.99 11.97T 
4" 3.99 23.94T 
#1 9.99 29.97T 
#1 12.99 12.99T 
4" 3.99 7.98T 
#1 11.99 23.981' 
Att ...,. 5.99 7.98T 
4" 3.99 15.961' 
4" 6.99 20.97T 
4" 3.29 29.61T 
4" 3.99 7.981' 
4" 3.99 23 .941' 
4'! 3.99 7.98T 
4" 3.99 7.98T 
4" 3.99 7.98T 
#1 12.99 25.98T 
4" 3.99 11.971' 
4" 3.99 11.971' 

Payments/Credits 
i 

1.5% service 
TOTAL 
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City People!s Gardens 
Design & Landscape 
2939'K Madison. 
SeattIe,.WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: dtypeoplesls@comcast.net 

BilL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112·5Q16 

DESCRIPTION 

Impatiens 'Super Elfin' 
Hosta 'Abba DabbaDo' 
Fuchsia 'June Bride' 
Hebe 'Pinocchio' 

Debris Disposal· 

SUBTOTAL 
Sales Tax 

QTY 

2 
3 
3 
2 

I , 

I 
-

Invoice 
DATE INVOICE # 

I 7/31/2008 2000~14887 . 

MEASURE RATE AMOUNT 

6" . 4.99 9.98T 
#1 12.99 38.97T 
6" 6.99 20.97T 
#1 9.99 19.98T 

70.00 70.00T 

2,557.21 
9.00% 230.15 

. 

PaymentsfCredits . $-2,787.36 

TERMS: Invoice due upon After 30 days, a 1,5% service 
TOTAL $0.00 fee will be assessed monthly, 

p age 3 
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City People's Gardens Design 
& Lands'cape 
2939 E . Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328~6114 
Email: citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 

. SEATTLE, WA 98112-5016 

Invoice 

I DATE INVOICE if: 
! 
I 2000-15108 8/31J2008 

DESCRIPTION SUBTOTAL 

Installation of rock throughout the garden to help eliminate soil erosion and $4, 000 .00 
installation of flagstone steppers at access points as per bid by Steve Dickinson. 

Work performed in August, 2008. 

$1,455.00 deposit applied -$1,45~.OO 

$360.00 
Sales Tax 

I Toful $2,905.00 

TERMS: Invoice due upon receipt. 
After 30 deWS, a 1.5% service fee will be assessed monthly. 

Balance Due $0.00 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114-
Email: citypeoplesIs@comcast.net 

TAMARA & PETER. MUSSER 
145 39TH AVE E ' . 
SEATTLE, WA 98112·5016 

DESCRIPTION 

Monthly mamtenal1ce including weeding 
and grooming garden beds, containers, and 
hardscape, shaping Boxwood and other 
shrubs' as needed, planting, testing 
irrigation, applying Sluggo; pruning trees 
as needed, cleanup and debris disposal. 

Work pel:formed Oil August 1, 15, ~2, and 
29,2008. 

Labor 
On site design time with Catie Corpron 
Smith .' 

Materials: 
Sluggo 

Plant Materials: 
Hebe 'Western Rins' 
Styraxjaponicus 'Pink Chimes' 
Gardenia 'Kleim's Haray' 
Euonymus 'Silver Queen' 
Hydrangea quercifolia 'Pee Wee' 
Polystichum munitum 
Miscantlms sinensis 'Cabaret' 
Gaultheria shal10n 

j Dahlia 'Dark Angel' 
Carex 'Frosty Curls' 

OTY MEASURE 

36.99 Hrs. 
5. Hrs. 

-1 Ea. .t 

3 #1 
2 #10 

I 
2 . #3 
2 #5 
3 #2 
6 #1 
2 #5 

36 4" 
6 #1 
6 #1 

~TERMS: Invoice due upon receipt: After 30 days, a 1.5% servi~e 
fee will be assessed monthly. 

Page 1 

Invoice 
DATE INVOICE '-# 

8/31/2008 

. RATE AMOUNT 

40.00 1,479.60T 
75.00 375.00T 

9.99 9.99T 

9.99 29.97T 
160.00 320.00T 
45,99 91 .98T 
29.99 59.98T 
36.99 llO.97T 
9.99 59,94T 

41.99 . 83.98T 
3.99 143.641' 
6.99 41.94T 
6.99 41.94T 

Payments/Credits 

TOTAL 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112 . . .~i. 
Ph: 206-324-0963, Fx: 206-328-6114 . ill' e.;iw 
Email;citypeoplesls@comcast.net " .. ~.,. ffJ"l:s 

r-S-'L-L-T-O-: --~------41~",~~ O:L1\.1~11 
TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

Invoice 
DATE INVOICE # 

8/31/2008 2000·15106 

DESCRIPTION QTY MEASURE RATE AMOUNT 

Carex 'Fi'osty Curls' 3 ·4" 3.99 11.97T 
Helianthemum 'Ben Ledi' . 12 4" 3.99 47.88T 
Blechnulll spicallt 2 #2 '16.99 33.98T 
Hydrangea 'Endless Summer' 3 #5 43.99 131.97T 
Agapanthus 'Storm Cloud' 5 #2 24.99 124.95T 
CotuIa 'Platt's Black' 18 4" 3.29 59.22T 
Coreopsis 'Moonbeam' 3 #1 8.99 26.97T 
Asarum - European Ginger, 3 6" 8.99 26.97T 
Physocarpus 'Dart's Gold' 1 #2 22.99 22.99T 
Spiraea 'White Gold' . ! 2 #1 11.99 23.98T 
Miwmthus sinensis 'Morning Light' 2 #1 9.99 19'.98T 
Hakonechloa 'Aureola' 5 #1 15.99 79.95T' 
Carex testacea 5 4" 3.99 19.95T 
Sedum ewersii 12 4" 3.29 3'9.48T 

. I 

Debris Disposal 
I 

119.00 119.00T 

SUBTOTAL .I 3,638.17 
Sales Tax 9.00% 327.44 

i 

Payments/Credits $~3,965.61 

vo'ce due u on recei t. After 30 da s a 1.5% service TERMS. In I P P Y , 
fee wiU be assessed monthly. 

Pagel 
.\ TOTAL ${LOO 
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City People's Gardens Design 
& Landscape 
2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 2067328-6114 
Email: citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVI; E 
SEATTLE; WA 98112-5016 

DESCRIPTION 

Re-grout of700 square foot flagstone patio as per bid by Steve Dickinson. 

Worle performed in September, 2008. 

Labor credit 

SUBTOTAL 

$1,742.18 deposit applied 
_______ ... ___________ _ _ .. ____________________ ........ .l. 

Sales Tax 

Invoice 
·DATE. !NVOICE#. 

9/30/2008 2000-15237 

SUBTOTAL 

$4,795.00 

'-$1,695.00 

$3,100.00 . 

-$1,742.18 

$279.00 

~------------------------------~~--------------~-.----------~------~ 

Tota! $1,636.82 

TERMS: Invoice due upon receipt. Balance Due $0.00 
After 30 days, a 1.5% serl/ice fee will. be assessed mont hly. 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 

Invoice 
DATE 1NVOICE# 

Seattle, WA 98112 . '. -~fh'~ 
Ph: 206-324-0963 Fx: 206-328-6114 ~ \: lIIhW 

9/30/2008 

Email: ~itypeoplesls@comcast.net1klJ! f~ . sfJf:i. 
.------------...!;l!~,.fh ,A.ti).tlJ 
BILL TO: .., >\L ,,-. -
~--~--------------------------~~ 
TAMARA & PETER MUSSER 
145 39TH AVEE .' 
SEATTLE, WA 98112-5016 

DESCRIPTION QTY MEASURE RATE AMOUNT 

Monthly maintenance including weeding 
and grooming garden beds and hardscape 
areas, shearing llex hedge, trimming Ivy, . 
shaping Pines and Persimmon tree,.' 
reduCing Oxalis, installing drain rock under 
garage stairs, planting, transplanting 
Heathers and Phormium, removing fiuit 
debris, pruning shrubs as needed, cleanup 
and debris disposal. 

Work performed on September 3, 12, 19~ 
and 26,2008. 

I 
.. 

Labor' 34.11 Hrs. 45.00 1,534.95T 
Design time with Catie Corpron Smith I 3 Hi·s. 75.00 22-5.00T 

, 

Materials: 
, 

Drain rock - 7/8" 1. Yard 60.00 . 60.00T 

I Plant Materials: 
Hebe 'McKeanii' 6 #1 12.99 77.94T 

. Lavandula 'Hidcote' 10 #1 8.99 . 89.90T 
I Pittosporum tenuifolium 'Marjorie 1 #3 32.99 32.99T 
.Chaunon' 
; Phormium 'Platt's Black' 2 #1 13.99 27.98T 
Viola 'Pelmy White' " 32 4" 1.79 57.28T 
Pansy 'Peach Shades' 36 4" 1.79 64.44T 
Soleirolia soleholii 'Baby's Tears' . 79 4" 3.29 259.91T 

Payments/Credits 

TERMS: Invoice due upon receipt. After 30 days, a 1,5% service i TOTAL 
fee will be asses$ed monthly. 

1 
I 

a 
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. 
. City People's Gardens 
Design' & Landscape 
2939 .E. Madison 
Seattle, WA 98112 lllliii.~& 
'Ph: 206-324~0963 Fx: 206-328-6114 illl'tlfl ~l!;._ -. w. ..~~ 

. rE_m_ai_l:_c_ityp_e_o_p_Ie_sl_s@_c_01_n_ca_s_t._n_et ___ ~ 'Wkf;4-,1" i~?\~\J"'" 
BILL TO: .. (J, I\'t;;;· 
~--------------------------~4 
TAMARA & PETER MUSSER 
145 39TH AVE E . 
'SEATTLE, WA 98112-5016 

DESCRIPT!ON QTY MEASURE 

Hebe glauca 18 4" 
Anemone 'Flaming' 5 6" 
Campanula' 'DicksOil'S Gold' . 3 6" 
Narcissus bulbs 30 Ea. 
Tulip 'Daiwin Bybrid' 100 Ea. 

Debris Disposal 

SUBTOTAL 
Sales Tax 

' . 

Invoice 
DATE INVOlCE # 

9/30/2008 

RATE ' AMOUNT 

3.29 59.22T i 

6.99 34,95T . . 
6.99 20.97T 
1.19 35.70T 
0.79 79.00T 

98.00 9&.OOT 

2,758.23 
9.00% 248.24 

! . 

. I 
! 

I 

I 
-

,,~-----

Payments/Credits $-3,006.47 

TERMS: Invoic~ due upon I'eceipt. After 30 days, a Hi% service 
fee will be assessed monthly. 

TOTAL $OJ}O 

Page 2 
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City People's Gardens 
Design & Landscape 
2939 E. Madison 
Seattle, WA 98112. 
Ph: 206~324-0963 Fx: 206-328-6114 
Email: citypeoplesIs@comcast.net 

. -'i£' . 
1It~~~ ~ 

'-B-IL-L-T-O-: -. ---------.!l:lt;.!'...,0,ll'\.,/\?. 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112~5016 

. DESCRIPTION OTY MEASURE 

Extra rock work as per Peter Musser 
including installing additional granite 
retaining wall below garage and tightening 
flagstone walkway steppers for safer 
footing. 

Work performed on 8/17 and 9/15-18/08. 

Labor 14.8.8 Hrs. 

Materials: 
White river basalt 
Variegated standing granite - P" 
Pennsylv:ania bluestone 
Bandera granite 

SUBTOTAL 
Sales Tax r 

. . 

I 

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service 
fee wi!! be assessed monthly. 

Invoice 
. DATE INVOICE # 

9/30/2008 2000·15238 

I 

RATE AMOUNT 

45 .00 {569.60T 

51.00 51.00T 
47.40 47.40T 
40.00 40.00T 
83.70 83.70T 

891.70 
9.00% . 80.25 

.1 

Payments/Credits $-971.95 

TOTAL $0:00 
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City People's Qardens 
Design & Landscape 
2939 E . Madison 
Seatt1.~, WA 98112 . 
Ph: 206~324-0963 Fx: 206~3Z8-6114 

Email: ci.typeoplesJs@comcast.net 

BilL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112~5016 

DESCRIPTION 

Monthly maintenance including weeding 
and grooming garden beds, transplanting 
Thujas, planting, mulching, clealll:lp and 
debris disposal. 

WorkperfonnedollOctober-l0, 17, and . 
31,2008. 

. Labor 
On site desigli·time with Catie.Corprol1 
Smith 

Materials: 
Cedar qrove· compost 
Lodge poLe - 8' 
Misc. materials 

Plant Materials: 
Cupressus sell1pervirens 
Viola 'Penny Orchid Frost' 
Cyclamen 
Hebe 'Tricolor' 
Dinosaur Kale 
OrnamelltalPepper 
Com pros a 'Everting Giovi 
Vi~la 'Penny Primrose' 
Viola 'Panola Rose Picture' 
Viola 'Mariposa Marina' 

QTY 

59.46 
4 

13 
1 . 

~ I J ,. 
I 

4 
20 

'- 1 
1 
2 
1 
4 
2 
6 

Invoice 
. DATE INVOICE # 

10/31/2008 

MEASURE RATE AMOUNT 

Hrs. 45.00 2,675.70T 
Hts. 75.00 300.00T 

, 

Bags 6.79 88.27T 
Ea. 7.00 7.00TI 

51.88 51.88T 

I 
; 

#15 276.QO 1,380.00T! 
4" 1.79 7.16T 
4" 6.99 139.80T· 
#1 9.99 9.99T 
#1 5.99 ·5.99T 
4" 4.99 9.98T 
6" 9.99 . 9,99T 
4" 1.79 7.16T 
4" 1.79 3.58T 
4" 1.79 lO,74T 

I Paym'ents/credits 

TERMS: Invoice dUEl upon receipt. After 30 days1 a 1,5% service 
TOTAL I fee will be assessed monthly . . 

D A , age I 
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City People's Gardens 
Design & Landscape 
2939 E. Madisol1 

Invoice 
iNVOICE # 

1 
DATE i 

Seattle, WA 98112 ' . 'ilk~l 
Ph: 206-324-0963 Fx: 206-328-6114 :Hf -e.' ·j}W 

10/3112008 200 0·15373 

~1h f.~~c-,r.~~'0 Email: citypeoples1s@comcast.net1!k.fF l,. I ~V"" 
~B-IL-L-T-O:------------------~-~~~O~ 
'TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION QTY MEASURE RATE AMOUNT 

. Carex testacea 3 4" 4.99 14.97T 
Hebe pimeleoides 2 4" 6.99 13.98T 
Viola 'Pelllly Blue' 4 4" 1.79 .7.l6T 
Viola 'Delta Blue' 

' . 2 4" 1.79 3.58T 
Vinca major 'Wojo's Gem' 5. 4" 3.29 16.45T 
Dusty Miller 6 4" 3.99 23.94T· 
Viola - blue 14 4" 1.79 25.06T 
Aster - purple 2 6" 3.99 7.98T 
Heuchel'a 'Key Lime Pie' 2 #1 13.99 27.98T 
Ajuga reptans 'Black Scallop' 2 4" 3.29 6.58T 
Acorus 'Ogon' 2 4" 3.99 7.98T 
Equisetum 1 #1 8.99 8.99T 
Helleborus 2 4" 6.99 B.98T 
Polystichum polyblepharum 2 #1 9,99 19.98T 
Fern 2 4" 5.99 11.98T 
Liriope 1 #1 10.99 1O.99T 

Debris Disposal 61.00 
.. 

6l.00T 

SUBTOTAL .. 4,989.82 
Sales Tax 9.00% 449.08 

! 

I 

Payments/Credits $-5,438.90 

TERMS: Invoic:e due upon receipt. After 30 days, a 1.5% service TOTAL· $0.00· fee will be assessed monthly. 
D , age 2 
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City People's Gardens 
Design. & Landscape 
2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
E~ail: citypeoplesIs@comcast.ilet . ~f~9 

·'a~?J · . 
BILL TO.: . ~l . . 
~~----------------------------~ 
TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE; WA 98112~5016 

DESCRIPTION 

Monthly maintenance. including,weeding 
and grooming garden beds and hardscape 
areas, slamming pond, raking leaves, 
redu,cing Oxalis, p.1anting fern grotto, 
planting Thujas, trimming Leylandii 
hedges, pruning Laure!, shaping shrubs as 
needed, cleanup and debris disposal. 

Work performed on November 5, 12,20, 
and 26, 2008. . . 

Labor 

Materials: 
Gardner & BIoome soil building compost 
Cedar Grove compost 

i Plant Materials: 
Baby's Tears 
DeerFem 
MaidenFem 
Thuja occidentalis 'Emerald Gree!l' 

Debris Dispo~al 

SUBTOTAL 
Sales Tax 

QTY MEASURE 

•. __ • •.•... •• " . ..- .•. I ... • 

Invoice 
DATE INVOICE # 

11/30/2008 

RATE AMOUNT 1 

L-_________ . ___ . ___________________________ ----1---------.------1 

TERMS: tlwoice due upon receipt. After 30 days, a 1.5% service 
fee will be assessed monthly. 

TOTAL $0,00 
l 
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City People's Gardens 
Design & Landscape 
2939 E: Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Monthly maintenance including weeding 
and grooming garden beds and containers, 
staking Italian Cypress, raldng leaves, 
slumming pond, mulching Lavenders, 
refi'eshing color in containers, reducing Ivy 
fi'om Thuja bed, shaping shrubs as needed, 
cleanup and debris disposal. 

Walk pelformed on 12/5 and 12/12/08. 

Labor 

Materials: 
Lodge pole - 6' 
Green ·wire 
Gardner & Bloome soil building compost 

Plant Materials: i 

Primrose - red/white 
· 1 

Debris Disposal 

SUBTOTAL -

Sales Tax 

QTY 

23 

2 
5· 

1 
! 

10 

Invoice 
DATE lNVOICE# I. 

12/31/2008 2000-15607l 

MEASURE RATE AMOUNT 

H IS. 45 .00 1,035.00T 

Ea. 6.50 B.OOT 
Feet 0.50 2.50T 
Bale 9.99 9.99T 

4" 1.79 17.90T 

35.00 35.00T 

1,113.39 
9.00% 100.21 

Payments/Credits $-1,213.60 i 

TERMS: hwoice due upon receipt After 30 days, a 1,5% service 
TOTAL $0.00 fee Will be ·assessed monthly. 
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City People's Gardens Design 
& Landscape 
2939 E: Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: dtypeoplesls@comcast.tlet 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112w5016 

DESCRIPTION 

invoice 
DATE INVO!CE # 

2/2812009 2000-15819 

SUBTOTAL 

Installation of channel drain with decorative grate at base of entry steps as per $3,950.00 
bid by Steve Dickinson. 

Work perfonned in February and March, 2009. 

$1,436.00 deposit applied -$1,436.00 

1$355-.50 
Sales Tax 

$2,869.50 

TERMS: Invoice due upon receipt . Balance Due $0.00 
After 30 days/ a 1.Sro service fee wi!! be assessed monthly. 
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FILED 
13 MAR 20 AM 9:00 

1\ 
21 
3 

KING COUNTY 
SUPERIOR COURT CL RK 

E-FILED 
CASE NUMBER: 12-2-2245 -0 SEA 

4 

5 

6 

7 

8 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

9 MARK BRITTON and BRlGID 
CONYBEARE BRlTTON, husband 

10 and wife, 

11 Plaintiffs, 

12 v. 

13 PETER M. MUSSER AND TAMARA H. 
MUSSER, husband and wife, 

Defendants. 

The HonorabJe Monica Benton 

NO. 12-2-22451-0 SEA 

PLAINTIFFS' MOTION TO ALLOW A 
SUPPLEMENTAL DECLARATION TO 
PRESENT NEWLY-DISCOVERED 
EVIDENCE REGARDING 
DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 

Hearing Date: March 21, 2013 

ON SHORTENED TIME 
14 

15 

16 I. RELIEF REQUESTED 

17 Mark Britton and Brigid Conybeare Britton (the HBrittons") respectfully move 

18 the Court for an order allowing them to submit a Supplemental Declaration based on 

19 newly discovered evidence that was not properly disclosed by the Defendants in 

20 response to Plaintiff's discovery requests. 

21 n. STATEMENT OF FACTS 

22 Defendants Peter M. Musser and Tamara H. Musser (the "Mussers") have noted 

23 a Motion for Summary Judgment to be heard at 1:00 PM on March 22, 2013. The 

24 
PLAINTIFFS' MOTION TO ALLOW A 
SUPPLEMENTAL DECLARATION TO 
PRESENT NEWLY DISCOVERED EVIDENCE 
RE; DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT ~ 1 
131 098.1 / 100758.2 
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1 Mussers' Motion is based almost entirely on the Declaration of Catie Smith that was 

2 signed under penalty of perjury on February 11, 2013. 

3 The identity of Ms. Smith as a witness in this case was first disclosed to the 

4 Brittons on February 14, 2013 in an email from Adam Asher to Scott Sleight. 

5 Although the Mussers knew since at least August 8, 2012 (and likely well before then) 

6 that Ms. Smith would be an important witness, the Defendants failed to disclose her 

7 identity in their Responses to the Plaintiffs' First Set of Interrogatories and Requests 

.8 for Production promulgated in October, 2012. Upon receiving Ms. Smith's Declaration 

9 filed in support of the Mussers' Motion for Summary Judgment, Britton's counsel 

10 served a Subpoena Duces Tecum on Ms. Smith and her compa1ly Brier Creek Gardens. 

11 The Subpoena was served on March 11; 2013 subsequent to the five day notice period 

12 to counsel as required under the rule. 

13 During the afternoon of March 18, 2013, Ms. Smith and Brier Gardens provided 

14 documents responsive to the Brittons' Subpoena. Included in those documents was a 

15 letter dated August 8, 2012 (the "Statement") drafted by Ms. Smith, that was sent to 

16 Josh Brittingham, of Hecker Wakefield, one of the two finns representing the Mussel'S 

17 in this case on that date. In addition, other emails and photographs relevant to the 

18 Mussel'S' Motion for Summary Judgment were produced by Ms. Smith on March 18, 

19 2012. The contents of the August 8,2012 Statement, an email and a photograph, which 

20 were never produced by Mussers' attorneys ot identified in a privilege log, directly 

21 contradict ]Yfs. Smith's sworn declaration submitted in support afthe pending Motion 

22! for Summary Judgment. This newly discovered evidence and the Statement in 
/ 

23 I particular go directly to the creditability of the Mussers' prime witness, actually 

24 
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1 support the Brittons' Response Brief and adverse possession claim, and should be 

2 considered by the Court in connection with the Mussers' Summary Judgment Motion. 

3 HI. STATEMENT OF ISSUE 

4 Whether this Court should permit a Supplemental Declaration be admitted as 

5 evidence in opposition to the Motion for Summary Judgment when the Supplemental 

6 Declaration contains new evidence that was not available and which may have been 

7 deliberately withheld from Plaintiffs? 

8 IV. EVIDENCE RELIED UPON 

9 This motion is based on the declaration of Scott Sleight, exhibits thereto and the 

10 papers and pleadings submitted in connection with the Motion to Allow a 

11 Supplemental Declaration. 

12 V. AUTHORITY 

13 CR 56; 

14 LCR 56; 

15 CR 6. 

16 I The authority of the Court to anow a supplemental 01' late filed declaration in 

17 connection with a Motion for Summary Judgment is a matter of the Court's discretion. 

18 "A trial court has discretion regarding the acceptance of an untimely filed affidavit. 

19 1 Brown v. Peoples Mortgage Co., 48 Wn. App. 554,559 (1987); Jobe v. Weyerhaeuser 

20 Co., 37 Wn. App. 718719 (1984); Sec. State Bank v. Burk, 100Wn. App. 94, 103 

21 (2000). As noted in Brown case, the "trial court may accept affidavits anytime prior to . 

22 issuing its final order on summary judgment." Brown at 559. In this case, the Court 

23! has not yet heard argument on the Defendants' Motion for Summary Judgment and no 

24 final order is pending. Thus, under the circumstances the Court would not abuse the 
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111 Court's discretion by allowing the Supplemental Declaration of Scott Sleight. Equally 
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important, there is no prejudice to Defendants if this supplementation is allowed. 

In addition, CR 6 (b) allows enlargement of time: 
(b) Enlargement. When by these rules or by a notice given 
thereunder or by order of court an act is required or allowed 
to be done at or within a specified time, the ,court for cause 
shown may at any time in its discretion ... (2) upon motion 
made after the expiration of the specified period, permit the 
act to be done where the failure to act was the result of 
excusable neglect; but it may not extend the time for taking 
any action under rules 50(b), 52(b), 59 (b), 59(d), and 60(b). 

In this case, since the period to file the Plaintiff's Response has passed, this 

enlargement of time can be granted via this motion. . Under the very questionable 

actions of the Mussel'S' attorneys and the circumstai!ces surrounding the failure to 

disclose Ms. Smith's Statement, and considering the relevance of the evidence to the 

issue before the Court, the Court has the discretion to expand the time and allow the· 

Supplemental Declaration of Scott Sleight to be admitted as evidence in connection 

with the Brittons opposition to Mussel'S' Motion for Summary Judgment. 

In this case, the Mussel'S' withheld Catie Smith's Statement and other emails 

and photographs that directly contradict her testimony submitted in support of their 

Motion for Summary Judgment Had'the Statement been properly disclosed, it would 

have been included as part of the Britton's Response to further show the Court that Ms. 

Smith's testimony is not credible and is contradicted by her own prior Statement and 

emails provided to Brittons' attorneys. 

The Statement is absolutely crucial to the Court's determination of this Motion. 

Ms. Smith's O\VU testimony shows that the Mussers pay her substantial fees for her 

23 i landscaping work and that she spends much of her professional time performing work 

24 for the Mussers, In fact, she re-engaged them as clients approximately six months after 
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l' leaving City Peoples. Insofar as she is presented as the primary witness in support of 

2 the Mussers' motion, the Court can properly weigh bias and credibility of her sworn 

3 testimony. The existence of Ms. Smith's pre-existing Statement submitted to the 

4' Mussers' attorneys, which was never disclosed to the Plaintiffs casts serious doubts on 

5 her motivation and veracity as well as the motivation of the Mussers' attorneys for not 

6, disclosing this in response to discovery requests. At the least, this further confinns that 

71 Ms. Smith's bias and veracity are, standing alone, issues of material fact that need to be 
I 

8 i adiudicated at triaL The Statement, on its face, makes the Declaration unreliable. To 

9 not anow evidence of the Statement to be presented prior to ruling on Summary 

10 Judgment would be an abuse of discretion. In addition, the last paragraph of the 

11 Statement, in which she states that the Mussers' survey stakes are further north into the 

12 Britton Property than she had believed was the property line, actually establish the 

13 Bl'ittons' adverse possession claim and directly contradicts the legal position that has 

14 been taken on exclusivity. The Statement and emails contain facts directly contrary to 

15 her Declaration as to maintenance of the English Laurel. The photographs establish she 

16 treated the Fence Trajectory as the northern boundary of the Musser Property. See 

17 Sleight Declaration and exhibits thereto. 

18 v. CONCLUSION 

19 For the foregoing reasons, the Brittons Motion to Al}ow a Supplemental 

20 Declaration to Present Newly Discovered Evidence should be granted. This newly 

21 discovered evidence casts serious doubt over the factual and legal representations that 

22 the Mussers) Motion for Summary Judgment presents to this Court. Defendants' 

23
1 

misleadi.ng Motion and withholding of material' third party documents and a 

24 
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1 I! contradictory Statement in their possession are very troubling to Plaintiffs and their 
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counsel and Plaintiffs reserve all rights to further bring this conduct before the Court. 

A proposed Order accompanies this motion. 

DATED: This 19th day of March, 2013. 

AHLERS & CRESSMAN PLLC 

~. 

BY~ 
Scott R. Sleight. WSBA:Z71 06 
Lawrence S. Glosser, WSBA #25098 
Attorneys for Plaintiffs 

PLAINTIFFS' MOTION TO ALLOW A 
SUPPLEMENTAL DECLARATION TO 
PRESENT NEWLY DISCOVERED EVIDENCE 
RE; DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT - 6 
131098.1/100758.2 

APP 145 



1 

2 

3 

4 

5 

6 

7i 

8 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 

9 MARK BRITTON and BRIGID 
CONYBEARE BRITTON, husband 

10 and wife, 

The Honorable Monica Benton 

NO. 12-2-22451-0 SEA 

11 Plaintiffs, 
. [PROPOSED] ORDER GRANTING 
MOTION TO ALLOW A 
SUPPLEMENTAL DECLARATION 
REGARDING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT 

12 v. 

13 PETER M. MUSSER AND TAMARA H. Hearing Date: March 21,2013 

14 

15 

16 i 

171 
18! 

19 

20 1 
i 

211 
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23 

24 

MUSSER, husband and wife, With Oral Argument 

Defendants. 011 Shortened Time 

THIS MATTER came before the Comi on Plaintiff Mark Britton and Brigid 

Conybeare Britton's AHow a Supplemental Declaration Regarding Defendants' 

pending Motion for Summary Judgment. Having carefully considered the arguments 

for and against the Motion, the Court rules as follows: 

[[PROPOSED] ORDER GRANTING MOTION TO 
ALLOW A SUPPLEMENTAL DECLARATION 
REGARDING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT - 1 
131104.1/100758.2 

rs &Cressrnallruc 
!i.~ TIII?.D.·\.\'~I IUI!. wrn' JP.!! 
SJi.\mE, w.ts!tnl:rron Wll}j_~;~ 
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11 THE MOTION IS GRANTED. The Court allows the Supplementary 
I 

2 Declaration of Scott Sleight and exhibits thereto to be considered in connection with 

3 Plaintiffs' opposition to Defendants' Motion for Summary Judgment. 

4 DONE IN OPEN COURT this __ day of March 2013. 
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Presented by: 

AHLERS & CRESSMAN PLLC 

---------BY:~ 
Scott R. Sleight, WSBA #27106 
Lawrence S. Glosser, WSBA #25098 
Attorney for Plaintiffs 

[[PROPOSED] ORDER GRANTING MOTION TO 
ALLOW A SUPPLEMENTAL DECLARATION 
REGARDING DEFENDANTS' 
MOTION FOR SUMMARY JUDGMENT - 2 
131104.1 I 100758.2 

The Honorable Monica Benton 
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Honorable Monica Benton 
Hearing Date: June 7, 2013 @ 9:00 a.m. 

With Oral Argument 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

MARK BRITTON and BRIGID 
10 CONYBEARE BRITTON, husband and wife, NO. 12-2-22451-0 SEA 

DEFENDANTS' MOTION FOR 
PARTIAL SUMMARY JUDGMENT l 

11 Plaintiffs, 

12 v. 

13 PETER M. MUSSER AND TAMARA H. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

MUSSER, husband and wife, · I 
Defendants. I 

I. RELIEF REQUESTED 

Plaintiffs Mark and Brigid Britton (the "Brittol1s") assert claims for adverse 

possession by alleging that they and their immediate predecessors used an erratic portion of 

property owned by their neighbors, Defendants Peter and Tamara Musser (the "Mussel'S"), 

beginning in Apri11999. The claim is not based on a fence, l1edge, neatly trimmed lawn, or 

any other physical demarcation one would expeect to establish a clear boundary; but Instead, 

periodic landscape maintenance allegedly over seemingly random portions of the border with 

the Musser Property. The Brittons themselves appear somewhat confused as they cannot 

1 This motion for partial summary judgment, and supporting materials, supersedes and replaces the Motion for 
Summary Judgment the Mussers filed on Febluary 15, 2013. Since the Court continued the hearing date to June 
(over three montl1s from the original date), the parties have continued with discovery which has somewhat 
modified the evidence presented with this current Motion. 
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describe the disputed area. Specifically, ill response to discovery requests asking for a 

precise description, the Brittons produced a survey upon which the Mussers re1iedin filing 

their Summary Judgment Motion. After the Court continued the motion and Ms. Britton was 

deposed, she testified that the survey was not accurate and included sections and plants that 

were not part oftheir claim. Instead of the apparently erroneous survey, the Brittons at some 

point started also relying on an undefined "Fence Trajectory"; tneaning the disputed area 

should be envisioned by fonowing an imaginary path/extension of a fence which ends 

immediately next to the disputed area. Even with the alternative approach, Ms. Britton at her 

deposition could not indicate where this "Fence Trajectory" should be depicted on the 

survey, while admitting that the true fence trajectory is also not really the section they are 

claiming either. Since the Brittons cannot define the area, and refuse to supplement their 

discovery responses, the Mussers must guess as to what portion of their property the Brittons 

claim through adverse possession. 

Regardless of the exact area sought, the Bli ttons must show their use was actual and 

exclusive for 10 years, meaning the earliest the adverse possession could have ripened was ' 

April 2009 . They carmot make this showing because 1:he Brittons did not make any actual 

use of certain areas, and with other areas, the incontrovertible evidence establishes that the 

Mussel'S perfOlmed significant and continual1andscape maintenance as eady as August 2007; 

a year and one halfbefore the Brittons' adverse possession claim would have vested. The 

regular use oftIle area by the Mussel'S, the true owners .ofthe area, precludes a finding of 

exclusivity for the required 1 O"year peliod. Accordh"1g1y, the Mussel'S move for patiial 

smmnary judgment seeking an order dismissing pOliions of the Britton::; ' adverse possession 

daiIn. 
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1 H. STATEMENT OF FACTS 

2 A, Background 

3 The Mussers purchased their property:in April, 2007. The Musser Property shares a 

4 north boundary with the Britton :property and is bordered by John Street on the east and 

5 Dorffel Drive on the west. For at least 30 years, a six-foot tall wood fence has stood on 

6 approximately 47 feet of the boundary in essentially the middle of the two properties. There 

. 7 has been no fence on the boundary between the wood fence and Dorfful . Instead, this area of 

8 the boundary contains plants, bushes, and small trees .. 

9 Recently, the Mussel'S undertook a major renovation of their house. In conjunction 

10 with the improvements, the Mussel'S intended to place a new fence along the boundary ofthe 

11 Musser and Britton Propelties. They would then remove the 30-year old fence which was 

12 only on part of the boundary and construct a new one. The Mussers sought input from the 

13 Brittons on the type of fence to be conshucted. When the Mussel's' contractor knocked on 

14 the Brittons' door, Mark Blitton acted hostilely and demeaning toward the contractor. The 

15 Brittons ultimately fi led this action alleging adverse possession. 

16 B, Disputed Area 

17 The Brittons ' Complaint does not define specifically the area sought of the Musser 

18 Property, but instead simply names certain plants and other landscaping as encroachments, 

19 such as a laurel tree and rockery, to apparently create a claim, (Pl.' s CompI. ~ 35-3.7) . The 

20 Complaint relies upon a June 13,2012 survey prepared by Barghausen Consulting Engineers, 

21 Inc., which does not identify the specific area sought (ld., Ex. A.) Since they had 110 idea of 

22 the exact area claimed, the Mussers requested a fuIllegal description of the Disputed Area 

23 through discovery. In response, the Brittons produced the following revised survey prepared 

24 by Barghausen Consulting Engineers, Inc. to set forth the specific area sought: 

25 

26 
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3815 E. JOHN Sf. 
APN 195470-0320 

I L2'! GASE OF flRBORVITAE 
L...VJSIBlE PWR UNE SOUTH OF lJNE POWER OUTlETS (2) 

(Asher Decl., Ex. A, Survey of Disputed Areal The dark black line is the title property line 

between the Musser Propeliy (south) and the Britton Propelty (north). The BliHons' 

proposed new line stmts at the west side with the initials P.O.B., travels in a southeasterly 

direction around the base of two arborvitae trees, then jets in a northeasterly direction to 

encompass the "Hedge Dripline" until taking an elTatic tum south at the base ofthe 

rhododendron, then travels south, around the presumably ever-changing dripline of tlle 

rhododendron, and then north, again until reaching the actual title property line. 

As. depicted in the survey, the key points of interest within the Disputed Area, fi'om 

east to west, are the following: (1) the rhododendron; (2) the single laurel bush (telmed a 

"hedge" in the survey); (3) the rockery; and (4) the two arborvitae trees. For the purpose of 

this motion, the Mussers seek to obtain partial suimnar,)! judgment as to the Rhododendron 

Area, the waxleaf pri:vcts between the rhododendron and the laurel, and the laureL 3 

2 The BrittOl1S aileged adverse possession over a rockelY near Jo!m Street ill tbeir Complaint. However, in her 
deposition, Ms. Britton clarified that this is no longer part of the Brittons' adverse possession claim, (Asher 
Decl, Ex. I, Brigid Britton Dep. at 65, Ln. 15-22.) SummalY judgment is therefore appropriate on this area. 
3 The Mussers are working to obtain a survey describing the particular area that is the subject of this motion. 
This survey will be provided as soon as it is ready. 
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The Rhododendron Area: 

(Asher Decl., Ex. B, Photograph ofR1lOdodendron Area.) The photograph above, taken from 

the Musser side of the boundary, depicts the oddly-shaped area (blue and orange tape) around 

the rhododendron (left middle in the photograp~) to which the Brittons claim adverse 

possessioi1. Astonishing is the fact that this area not only includes the entire rhododendron, 

but also includes several feet of the Mussers' patio (lower left side of photograph), as wen as 

propelty that is clearly behind the Mussers' side of the 30-year old above described fence and 

encompassIng the boxwood tree (right middle in the photograph). There are waxleafprivet 

bushes betvveen the rhododendron and boxwood (squarely in thenliddle 6fthe photograph). 

25 11/1 
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1 Axea Betvveen the Rhododendl'on and Laurel: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 (Asher Dec!., Ex. C, Photo Between Rhododendron and Laurel.). There are waxleaf privet 

13 bushes (squarely in the middle of the photograph) between the rhododendron (light side of 

14 the photograph) and the lam'el (left side of the photograph). 

15 The Laurel: 

16 

17 
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1 

2 (Asher Decl., Ex. D, Photo of Laurel.) The waxleaf privet bushes are to the right of the 

3 laurel in the photograph. 

4 In the context of the prior motion for summary judgment (which was continued to 

5 June 7, 2013), the Brittons appeared to abandon the survey as the basis of their claim, and 

6 instead focus on the "Fence Trajectory" idea. This new and somewhat different area is 

7 ul1defmed, inconsistent with the survey, and contrary to the actual fence trajectory. At her 

8 deposition, Ms. Britton could not identify the "Fence Trajectory" on the survey and testified 

9 that she was unable to draw the line she was claiming. (Asher Decl., Ex. I, Brigid Blitton 

10 Dep. at 25; Ln. 22~23.) However, she maintained that the "Fence Trajectory" is a straight 

11 line (Id. at 26; Ln. 10-15), even though the line 011 the survey is far from a straight line. 

12 Moreover, she confumed that if actually following the true fence trajectory from the old 

13 wood fence, it would pl'Oject much more southerly into the Musser Propelty than the area 

14 claimed by the BrittollS. (ld. at 27: Ln. 17-20; Exhibit 1). Based all the ultimate drawing 

15 Ms. Britton drew at her deposition, her idea of the actual fence trajectory clearly has no 

16 relationship with the "Fence Trajectory" previously described by the Brittons or the survey 

17 theyrelyupoll. (!d.) 

18 Additionally, Ms. Bntton's testimony disputes the accuracy of her own survey .. 

19 Specifically, she stated that the survey was "distorted." She went on to testify that, "I think 

20 the area where it says 'rhody' base and 'driplil1e' looks larger than the area actually is that we 

21 are claiming." (Dep. at 19: In.18-23) Additionally, Ms. Britton stated that the line from the 

22 two arborvitaes to the point ofbegin.P.lng is "a straighter line than it looks when it's rendered 

23 onpaper." (Id, at 20: Ln. 8~18.) 

24 The confusion continues with respect to the Rhododendron Area where Ms. Blitton 

25 admits that the boxwood behind the Mussel'S' side of the fence is not pmi oftheir claim, even 

26 
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though included in their survey. (ld. at 22: Ln 20c22.) She also concedes that the Mussel's' 

patio is not part of their claim despite also be included in their survey. She Miher explained 

that the reason the oddly shaped "cut-out" is included in the survey is solely due to their 

concern of the health of the rhododendron. Specifically, they worry that if pOliions of the 

rhododendron on the Musser side are trimmed or removed, it could kill the bush. Therefore, 

they included the entire drip line of the rhododendron, which encompasses the patio, out of 

concem for the health ofthe bush. (ld. at 23: Ln. 12-25; 25, Ln. 1~2.) Thus, the "cut-out" 

area around the drip 'line was based on COl1cem for the health of the bush, not on actual use or 

maintenance of the area. (Id. at 33: Ln. 9-13.) 

Ms. Britton further adnlitted that the Mussers planted the wax1eaf privets in the 

rhododendron area and the BrittOllS' landscapers did not maintain those bushes. (ld. at 30: 

Ln. 5-19.) The photograph of the Rhododenron Area above (Asher Decl., Ex. B, Photograph 

of Rhododendron Area), depicts the base of the Rhododendron, wax leaf privets, and then the 

fence, moving left to right. Ms. Britton testified that her landscapers have not maintained 

south ofthe waxleafprivets. (Asher Dec1., Ex. I, Brigid Britton Dep. at 33: Ln. 20-24.) 

Therefore, with the exception of the base of the rhododendron itself, the Brittolls do not 

allege any use or maintenance of llie entire "cut-out" ru:ea shown in the above photograph of 

the Rhododendron Area. Also, Ms. Britton admitted her landscapers did not maintain the 

waxleafprivets between the rhododendron and laurel. (Id. at 39: Ln. 8-13.) 

After Ms. Brittons' deposition on Apri13,2013, counsel for Mussel'S raised 

concerns about the apparent inconsistencies in the Brittons' testimony and the survey. 

Specificaliy, on April 4, 2013, counsel for the Mussel'S requested supplementation oftl1e 

Brittolls' responses to the Mussers ' lntenogatories and requests for production related to the 

definition ofllie Disputed Area. (Asher Decl., Ex. J, Emai1 Chain.) The Mussers indicated 

that the survey incorrectly includes a portion oft11e Mussers' fence, a boxwood bush behind 
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the fence, and part of the Mussel's' patio. (Id.) Additionally, the Mussers raised the issue 

that the "Fence Trajectory" description was inconsistent with the survey. (Id.) Since the 

survey was ostensibly the Brittous' certified description of the Disputed Area, the Mussers 

requested a supplemental response detailing the precise area the Brittons claimed. (Id.) The 

Brittons refused .to supplement their prior discovelY responses, and instead continue to rely 

upon the survey as the "Disputed Area." (Id.) The Mussers proceed with the instant motion 

not lmowlllg the description oHhe actual "Disputed Area," and wm thus focus on the "areas" 

defined above. 

c. History of Brittons' and Predecessors' Use ofthe Disputed Area 

The Dysons (August 1997~Ap:ril1999) 

Timothy J. Dyson and Julie C. Dyson purchased the Britton Propelty on August 22, 

1997 from the Estate of Luther C. Losey. (Asher Decl., Ex. E, Dyson Deed; Declaration of 

Timothy J. Dyson ("Dyson Dec1.") 'IT 1.) When the Dysons purchased the Britton Property 

the house had not been lived in for several years, and was in a serious disrepair. (Id. 'IT 2.) 

The DYSOllS ulldeltook a major renovation oHile house. (Id.) 11le exterior ofihe property, 

like the house, had not been maint.ained and was very overgrown. (Jd. 'IT 3.) The Dysons 

concentrated their efforts on the renovations to the house, and did not do any maintenance of . 

the landscaping. (ld.) They planned to landscape the property once the house renovations 

were complete, but they never got that far. Before the landscaping work was started, the 

Dysons found another house and purchased it. (Id. 'IT 5.) The Dysons then sold the Britton 

Property to Jo1m and Deborah Klein in Apri11999. (ld.); (Asher DecL, Ex. H; Klein Deed.) 

2. 

Deborah Klein states in her declaration that when they purchased the BlittOll 

Property, there wag not very much landscaping along the southem border of the property, 
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which is the Disputed Area, so they had significant landscaping installed along what they 

believed to be the southem boundary of the Britton Property. (Asher Decl., Ex. F, 

Declaration of Deborah Klein ("Klein Decl.") ~ 2.) She declares that all the trees, bushes and 

plants in the Disputed Area were within the Britton Property. (ld. ~ 7) She further declares 

that she and their gardeners and landscapers were the only people who maintained the 

landscaping in the Disputed Area. (ld.) She also states that they exclusively maintained the 

rockery at all times. (Id.) 

. 3. The BrittOllS (October 2003 through the Present) 

The Brittons purchased their propelty from the Kleins ill October 2003. They 

generally and vaguely allege that they "maintained" the rockery in the Disputed Area. 

(Asher Decl., Ex. G, Brittons Discovery Responses at page 5-6.) However, the factual 

support offered for that claim is simply that the "rockeries have been .well maintained and 

clearly visible." (Id. at 5.) The Brittons also allege that they maintain the laurel bush. (Id. at 

6.) The Brittons similarly assert that they prune the rhododendron in the Disputed Area. (Id. 
' 1 

at 9.) To the west ofthe rhododendron, the Brittons allege they planted "a number of 

different plants for privacy" wlllch were watered by them. (Id.) They also assert that they 

maintained the area above the rockeries, which includes two arborvitae trees. (Id. at 10.) 

They generally assert that their "maintenance activities of the Disputed Area were part of 

their overall yard landscaping and maintenance performed weekly during the spring through 

the fall and every other week during the winter months." (Id. at 6.) 

The Brittons have not personally maintained the landscape in the Disputed Area. 

(Asher Dec1., Ex. I, Brigid Britton Dep. at 18: Ln. 12-18.) The maintenance they rely upon 

in support oftheil' adverse possession claim was performed by their landscapers. (Id.) 

L<O}ngstraat-Wood, Inc. performed landscape work for the Blittons between May 2004 and 

August 2010. (Id. at 48 : Ln. 17; 49, Ln. 9-11.) 
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Erik Wood, the owner of Langstraat-Wood, states in his Second Declaration that he 

has no personal knowledge and caJ.mot testify that the Brittol1s'.maintenance was exclusive. 

(Second Erik Wood Decl. ~ 2.) Doug Beaton was the Langstraat-Wood employee who 

actually perfonned the landscape work at the Britton Property between August 2007 and 

August 2010. (Doug Beaton Dec1. ~ 1.) Mr. Beaton declaJ.·es that: 

I recall that City People's maintained the Musser Propelty. There were 
occasions where the maintenance along the southern boundary overlapped. 
For instance, I recall times where I would go to maintain an area or prune a 
bush and see that it had already been done. Because there was this overlap...l 
am unable to testify that our maintenaJ.lce of the bushes along the southern 
property line was exclusive during the time period that I worked there, which 
was generally 2007 through 2010. Rather. my recollection is that City 
People's also maintained parts of the area. 

(Beaton Decl. ~ 4) (Emphasis added.) 

D. The Mussel's' Use of the Disputed Area 

The Mussel'S purchased the Musser Property in Aprii2007. In August 2007, they 
. . 

hired City People's Garden Design & LaJ.ldscape ("City Peop1e's") to provide landscaping 

services on the Musser Property. (Declaration of Catie Smith ("Smith Decl.") ~ 1.) Catie 

Smith was the LaJ.ldscape Manager for City People's. (Id.) On behalf of City People's, she 

supervised and personally performed landscape services on the Musser Property once a 

week, all year long, and would typically spend several hours each time. (Id., Ex. A, City 

People's Invoices for 2007 and 2008.) Ms. Smith left City People's in Decembel' 2098 and 

startedller own business, Brier Creek Gardens, LLC. (Id. ~ 9.) City People's continued 

servicing the Musser Property. (ld.) Aftel' several months, the Mussel'S hired Ms. Smith's 

new company to take over for City People's. (Id.) Since that time, she and her crew are 

generally at the Musser Property all year long every Friday. (Id.) 

Since August 2007, Ms. Smith and her crews maintained the area around the 

rhododendron, as depicted in the photograph above (Asher Dec1., Ex. B.). (Id. ~ 3.) Theil' 
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maintenance of the area includes weeding, ·planting, fertilizing, and compo sting the area. 

They have always trimmed and pruned the rhododendron. (!d.) Ms. Smith never saw 

anybody else trim it, nor is there any evidence that it has been mlmned by anyone else. (Id.) 

In fact, the trunk of the rhododendron shows evidence of cut limbs; most if not all of which 

were cut by Ms. Smith over the years. (Id.) Additionally, Ms. Smith and her crews have 

excIusivelymaintained and shaped the boxwood behind the Musser side of the fence, which 

is also depicted in the photograph above. (Id.) 

Moreover, Ms. Smith and her crews have maintained the area between the 

rhododendron and the laurel (Asher Decl., Ex. C) since August 2007 by weeding, removing 

unwanted plants, planting new plants, composting, and otherwise ma1cing the area have a neat 

appearance. (Id. ~ 4.) In 2008, Ms. Smith and her crew planted five or six WaxleafPrivet 

bushes near the bound my line on the Musser side (these bushes m'e depicted in the 

photographs above), to nm from the existing old wood fence to the laurel, which is toward 

Dorffel Avenue. (Id.) The purpose of these bushes Was to prevent the mailman from 

trampling t1u-ough the area. (Id.) Neither the Brittons, nor anyone on their behalf, ever 

complained or said anything about the bushes. (Id.) Ms. Smith and her crew regularly 

maintained the bushes since they were planted in 2008. (Id.) 

As with the rhododendron and boxwood, Ms. Smith and her crews also started to kim 

the laurel bush in the "Disputed Area" beginning in August 2007. (Asher DecL, Ex. D). (Id. 

~ 5.) When she first started working for the Mussel'S ll12007, the laurel had grown wildly 

without any shape. (Id.) Ms. Smith created the box shape that now exists and has 

maintained that shape since 2007. (Id.) When. she trimmed the laurel, Ms. Smith trimmed 

the top, and aU sides, except the side facing the Britton Property. (Id.) 

. Tony Sacco worked as a landscape supervisor at City People's and directly under Ms, 

Smith. (Tony Sacco Decl. , 1.) In approximately late 2007 or early 200S, he started periodic 
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work on the Musser Property under the supervision of Ms. Smith. (Id. ~ 2.) He worked on 

the Musser Property for a year or so through 2008 and until. 2009. (!d.) Mr. Sacco recalls 

trimming the rhododendron. (Ed. ~ 3.) He also recalls that City People's trimmed the laurel 

bush. (Id. ~ 4.) 

After initially signing a declaration under the penalty of perjury, Mr. Sacco curiously 

recanted his declaration after several conversations with counsel for the Brittons. The 

complete change in his testimony raises obvious issues as to his reconection ofthe 

maintenance done in 2007 and 2008. Neveltheless, his "conected" declaration continues to 

confinn that City People's maintained the rhododendron and the laurel. (Conected Sacco 

DecL ~~ 9-10.) 

Mr. Sacco's poor recollection is not sUl}Jrising given the amoUllt of time he actually 

spent at the Musser Property. In 2007 and 2008, Ms. Smith managed several different crews. 

(Smitl1 Decl. ~ 2.) Mr. Sacco worked on the Musser Property but he was not a regular, 

weekly crew member. (Jd.) In fact, the Mussel'S were usually scheduled for Friday 

maintenance. (Jd.) During this time period, Mr. Sacco was often in the office on Fridays 

working to schedule the following week's work. (Id.) 

While Mr. Sacco cannot now apparently recall certain points about the Musser 

Property maintenance, Ms. Smith's recollection is pristine. With the exception of a six

month gap in time, Ms. Smith has worked on the Musser Property :fi.-om August 2007 through 

the present· (Id. ~~ 1, 9.) Ms. Smith personally directed her crews, including Mr. Sacco on 

the occasion he was actually there, regarding the maintenance activities. (Id. 'V,'V, 1-2.) She 

directed that the rhododendron including the Musser side, the sides, and the top be t1nnned. 

(ld. ~ 4) She also directed that the ground underneath the 1110dodendron, including around 

the base oftherhododendroll be maintained, weeded, fertilized, etc. (Id.) She personally 

visually inspected areas to make sure her directions were being followed and if not, she 
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would have it corrected. This includes trimming and maintaining the laurel. (fd.,r 6.) Her 

instructions were to keep the laurel trimmed on the Musser side, the sides, and the top to 

keep a neat and tidy appearance. (ld. ) This could not have been accomplished by tdmming 

only one side. (fd.) Ms. Smith regularly visually inspected the work to confilm that the 

garden was being maintained meticulously. (fd) 

HI. ISSUES PRESENTED 

Should the COUli grant pmtial summary judgment ill favor of the Mussel's and dismiss 

portions of the Brittons' adverse possession claim, where the Brittons cannot meet their 

bu;rden of establishing actual and exclusive use of certain portions of the Disputed ,Mea? 

IV. EVIDENCE REUED UPON 

This motion is based on the pleadings and files herein, and on the Declarations of 

Adam R. Asher, Catie Smith, Timothy J. Dyson, Deborah Klein, Tony Sacco, and Doug 

Beaton, with attached exhibits. 

v. AUTHORITY 

16 A. Summuy Judgment Standard 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The purpose of summary judgment is to avoid a useless trial where there is no 

genuine issue of material fact. Hines v. Data Line Sys., Inc., 114 Wn.2d 127, 148, 787 P .2d 8 

(1990). The Mussel'S are entitled to summary judgment as a matter oflaw if the pleadings, 

affidavits, and admissions demonstrate the absence of any genuine issues of mateliaI fact 

See CR 56( e). A court should grant summary judgment when, as here, reasonable minds 

could reach but one conclusion from the facts submitted. See Wilson v. Steinbach, 98 Wn.2d 

434,437,656 F .2d 1030 (1982). The nonmoving party "may not rely on speculation, 

arguu1cntative assertions that unresolved factual issues remain, or in having its affidavits 

considered at face value" in opposing sununary judgment Seven Gables COlp. v. MGM /uA 
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Entertainment Co., 106 Wn.2d 1, 13,721 P.2d 1 (1986). Rather, "the nonmoving party must 

set fOlih specific facts that sufficiently rebut the moving party's contentions and disclose that 

a genuine issue as to a material fact exists." ld. at 13. 

B. The Brittons Cannot Show Actual Use of the Rhododend.·on Area or the 
Waxleaf Privets. 

Adverse possession requires that the Bl'ittons show that their possession of the 

Disputed Area was (l) open and notorious; (2) actual and uninterrupted; (3) exclusive; and 

(4) hostile, and that such possession existed for the statutory, IO-year, period. Chaplin v. 

Sanders, 100 Wn.2d 853, 857,676 P.2d 431 (1984). The Brittons cannot prove actual use of 

the "cut-out" area around the rhododendron's drip line 01' of the waxleafprivets. 

To be adverse, the possession of another's land must be "actual": it is not 
possible to be in adverse possession without physical occupation. Unless 
there is the requisite degree of physical possession, no amount of verbal 
claims, no amount of documents, no kinds of acts off the ground will put the 
claimant in adverse possession. 

Stoebuck & Weave1', 17 Washington Practice, Real Estate: Property Lmll § 8.9 

Ms. Britton admits that the boxwood behind the Mussers' side of the fence is not part 

oftheir claim, even though it appears in their survey. (Asher Decl., Ex. I, Brigid Britton 

Dep. at 22; Ln 20-22.) She also concedes that the Mussers' patio is not part of their claim 

despite the fact that it is included in their survey. Therefore, summary judgll,1ent dismissal of 

those areas is warranted. 

More significantly, Ms. Britton explained that the "cut~out" is included in the survey 

solely because they are concerned with the health ofthe rhododendron. Specifically, they 

worry that if portions of the rhododendron on the Mussel' side are trimmed 01' removed, it 

could kill the bush. Therefore, they included the entire drip line of the rhododendron (which 

is presumably expanding as the plant grows)? which includes the patio, out of concern for the 

health of the bush. (Id. at 23: Ln. 12-25; 25, Ln. 1-2.)' It cannot be stressed enough that this 
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2 E maintenance of the area. (Id. at 33: Ln. 9-13.) 
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Ms. Britton also admitted that the Mussers planted the waxleafprivets in the 

Rhododendron Area; and their landscapers did not maintain those bushes. (Id. at 30, Ln. 5-

19.) The photograph of the Rhododendron Area above (Asher Decl., Ex. B, Photograph of 

Rhododendron Area), depicts the base of the rhododendron, the wax leaf privets, and then the 

fence, moving left to right. Ms. Britton testified that her landscapers have not maintained 

south of the waxleafprivets. (Asher Decl., Ex. I, Brigid Britton Dep. at 33; Ln. 20-24.) 

Therefore, with the exception of the base of the rhododendron itself, the Brittons do not 

allege any actual use or maintenance of the entire "cut-ouf' area shown in the above 

photograph of the Rhododendron Area. Summary judgment 1S therefore warranted on this 

cut-out area. 

Similarly, the Brittol1s crumot show actual use of the waxleafprivets near the 

rhododendron or between the rhododendron and the laurel. Ms. Britton testified that her 

crew did not maintain those bushes. (Asher Decl., Ex. I, Brigid Britton Dep. at 33: Ln, 20~2; 

39: 8-13.) With no actual use, their adverse possession claim over the cut~out area and 

waxleaf privets fails as a matter of law. 4 

C. The Brittons Cannot Meet Their Burden of Proving Exclusive Use of the 
Pertinent Portions of the Disputed Area for 10 Years. 

20 The Brittons also cannot meet their burden of showing exclusive use for the statutory 

21 ten-year period, of the area on the Musser Property encompassing and south of the laurel, the 

22 waxleafprivets, the rhododendron, and the boxwood (see above photographs). Therefure, 

23 

24 . 4 At times, the Btittons have stated tbat the waxleaf privets were not part of their claim. However, as drawn, the 
survey ofthe "Disputed Area" includes the waxleafprivets. 111e Brittons refuse to supplement their discovery 
responses to provide a clear description of the Disputed Area. Therefore, the Mussel'S must rely ou the survey, 
which even the Brittons aclmowledge is inaccurate, 

25 

26 
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their adverse possession claim to the subject area fails as a matter oflaw. Ultimately, a 

claimant's possession need not be absolutely exclusive in order to satisfy the exclusivity 

condition of adverse possession. Lilly v. Lynch, 88 Wn. App. 306, 313, 945 P.2d 727 (1997) 

(citing Crites v. Koch, 49 Wn. App. 171, 174,741 P.2d 1005 (1987». Specifically, an 

"occasional, transitory use by the true owner usually will not prevent adverse possession if 

the uses the adverse possessor penuits are such as a true owner would permit a third person 

to do as a 'neighborly accommodation. '" 17 William B. Stoebuck, Washington Practice 

Real Estate: Property Law § 8.19 at 516 (1995). With that said, however, courts find a lack 

of exclusivity when there is regular use by the title owner that indicates ownership, as in this 

case. B,yant v. Palmer Cokin~ Coal Co., 86 Wn. App. 204, 936 P.2d 1163, 1172 (1997). 

For instance, in Thompson v. Schlittenhart, 47 Wn. App. 209,212, 734 P.2d. 48 (1987), 

parties on both sides of the disputed boundary made similar use of the disputed property. 

Therefore, exclusivity was missing. William B. Stoebuck and John W. Weaver explain how 

use by the true owner defeats exclusivity as follows: 

Any sharing of possession with the true owner is particularly sensitive. An 
occasional, transitory use by the true owner usually will not prevent adverse 
possession ifthe uses the adverse possessor permits are such as a true owner 
would pem1it a third-pruty to dp as a "neighborly accommodation." Examples 
are the true owner's occasionally walking across the disputed area or now and 
then using it for recreational purposes. Beyond such activities. however. any 
significant, and especiallv regular, use by the true owner will prevent 
exc1usiveadvel'se possession. 

William B. Stoebuck and John W. Weaver, 17 Washington Practice, Real Estate: Property 

Law § 8.19 (2nd Ed. 2004) (Emphasis added). 

The Brittons cannot establish exclusive possession for 10 years of the subject area. A 

summary of the background of the Britton Property ownership and alleged use ofth~ 
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Disputed Area is helpful in this analysis5: 

* The Estate of Luther C. Losey sold the Britton Property to Tim(Jthy J. Dyson and 
Julie C. Dyson in August 1997. (Asher Decl., Ex. H, Dyson Deed.) 

9 The house had been vacant for several years before the DYSOllS' purchase. (Dyson 
Dec1. ~ 1.) 

• @ The property landscaping had not been maintained and was overgrown when 
purchased by the Dysons. (Dyson Dec!. ~ 3.) 

@ During the Dysons' ownership they focused entirely on interiorrenovations. They 
did no general landscape maintenance, and hence, did not maintain the Disputed 
Area. (Id. f13, 5.) 

@ Before doing any landscaping, the Dysons sold the Britton Property to John Klein and 
Deborah Klein in April 1.999. (!d. ~ 5.) 

@ The Kleins allege maintenance of the Disputed Area from A pri1 1999 to Octo bel' 
2003, when they sold the Britton Property to the Brittons. (Asher Decl., Ex. F, Klein 
Declo) . 

@ The Brittons allege identical maintenance of the Disputed Areas from October 2003 
through the present. (Asher Decl., Ex. G, Britton Discovery Responses.) 

Based on the above and even assuming the allegations of the Brittons and Deborah 

Klein are true, they cannot establish exclusive use for 10 years. Again, the earliest use 

needed for adverse possession started when the Kleins purchased the property in 1999 as the 

Kleins' predecessors, the Dysons, did no landscape maintenance on the Disputed Area during 

their ownership in 1997 through 1999. (Asher DecL, Ex. E, Dyson Decl. ~ 3, 5.) The house 

was vacant several years before the Dysons purchased it. (Id. ' 1.) Therefore, there is no 

factual dispute that the earliest the adverse use could have started, assuming that the Kleins 

made adverse use of the disputed area immediately upon their purchase of the Britton 

Property, was April 1999 . Thus, such adverse use, when tacked with the Brittons' alleged 

5 The Mussers dispute the allegations of use by the Brittol1S, and their immediate predecessors, Tolill and 
Deborah Klein. However, fo r the purpose of this analysis, the Court should assume their allegations are tme. 
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adverse use, would have to be exclusive until April 2009, at which time adverse possession 

in the Disputed Area would vest. 

However, fatal to the Brittons' claim is the incontrovertible fact that the Mussers, 

thrpugh their landscapers, began using the subject area in a similar manner alleged by the 

. Brittons and the Kleins in August 2007. To reiterate, the Muss~rs hired City People's to 

perform landscape services. Catie Smith begal1maintaining the Mussel' Property at that time. 

Ms. Smith testified that she and her crew weeded the entire area, they pruned the 

rhododendron, they pruned aU sides of the laurel (except the Britton side), and they planted 
/ 

bushes (waxleafprivets) and plants in the area, they removed debris, they put down mulch, 

~d performed various other tasks, including fertilizing the plants in the area. Even Tony 

Sacco, who obviously has some recollection issues, recalled trinuning the rhododendron and 

the laurel, and he was not even on site on a weekly basis when he worked for City People's. 

FUliher, the Mussel's' sprinklers have watered the plants and trees in the Disputed Area. 

Catie Smith's crew was on the Musser Property nearly every week from August 2007 

through December 2008. City People's continued maintaining the propelty for several 

months in 2009, Ul1til Carie Smith's new company, Brier Creek Gardens, LLC, took over, 

and which continues to maintain the property today. This testimony is fatal to the Brittons' 

claim. In short, the Brittons cannot establish exclusive use to the subject area for the entire 

ten-year required period. 

"Once there has been an initial showing of the absence of any genuine issue of 

material fact, the pmty opposing summary judgment must respond with more than 

conclusory a11egations,speculative statements, or argumentative assertions of the existence 

ofu,'11'esolved factual issues." Ruffer v. St. Frances Cabl'ini Hosp. a/Seattle, 56 Wash. ApI'. 

24 .625,628, 784 P.2d 1288, 1290 (1990); Seven Gables Corp. v. MGM IUA Entertainment Co., 

25 106 Wn.2d 1, 13, 721 P.2d 1 (1986) (Emphasis added), Rather, "the nonmoving party must 

26 
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1 

2 

3 

4 

set forth specific facts that sufficiently rebut the moving party's contentions and disclose that 

a genuine issue as to a material fact exists." Seven Gables, 106 Wn.2d at 13 (Emphasis 

added.) C01uis will not consider conclusions of law that simply reitei'ate the allegations in 

the Complaint Kirk v. Moe; 114 Wn. 2d 550,557, 789 P.2d 84 (1990); Guile v. Ballard 

5 . Community Hospital, 70 Wn. App. 18, 25, 851 P.2d 689 (1993). 

6 In responding to the Mussel's' motion, the onus is on the Brittons to allege sufficient 

7 facts to rebut the moving party's contentions, The Brittons cannot meet their burden. The 

8 . critical time period is between August 2007 and April 2009. The Brittons admit that they 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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20 

21 
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have not personally done imy maintenance of the Disputed Area and must thus exclusively 

rely upon the testimony of their landscapers. (Asher DecL, Ex. I, Brigid Britton Dep. at 18: 

Ln. 12-18.) In this regard, the landscapers, during August 2007 and April 2009, were from 

Langstraat-Wood, Inc.6 ErikWood, the owner qfLangstraat-Wood, states in his Second 

Declaration that he has no personal1mowledge and cannot testify that the Brittons' , 

maintenance was exclusive. (Second Erik Wood Decl. ~ 2.). In other words, he cannot 

refute the Musser evidence that Ms. Smith landscaped and maintained the subject area. 

At her deposition, Ms. Britton confirmed that her only evidence to establish exclusive 

use during the relevant time period was through Erik Wood and his company and thus 

identified the landscapers at Langstraat-Wood, including Doug Beaton. (Asher Dec!., Ex. I, 

Brigid Britton Dep. at 48-49.) In this regard, .Mr. Beaton started at Langstraat-Wood in 2007 

and began working on the Britton Property at that time, and continued working there until 

sometime in 2010. (Beaton Deot , 1.) Mr. Beaton declares that: 

I recall that City People's maintained the Musser Property. There were 
occasions where the maintenance along the southern boundary overlapped, 
For instance, I recall times where I would go to maintain an area or prune a 

6 The Mussel'S anticipate that the Brittons will reJy upon declarations ofNIike Ramsey, AlexLupenski, Israel 
Lopez and Ptrumigan Teal to support their claim. However, none of these witnesses worked on-the Britton 
Property during the critical time frame of August 2007 through April200? Mr. Ramsey's and Mr. Lupenski' s 
knowledge predates the Mussers' purchase oftheir property in 2007. lvlr. Lopez and Ms. Teal started working 
on the Britton Property in September 2010, after the critical time period. 
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bush and see that it had already been done. Because there was this overlap, r
arn unable to testify that our maintenance of the bushes along the southern 
property line was exclusive during the time period that I worked there, which 
was generally 2007 through 2010. Rather, my recollection is that City 
People's also maintained parts of the area; 

(Beaton Decl. ~ 4) (Emphasis added.) 

Ultimately, the one person who conceivablY,could refute Ms. Smith's testimony is 

unable to do so.7 In fact, Mr. Beaton corroborates Ms. Smith's testimony by aclmowledging 

City People's was perfonning maintanence for the Mussers at the critical time and that some 

of the maintenance worked "overlapped." Since Ms. Smith's testimony is not controverted, 

there are no genuine issues of material fact, and summary judgment should be granted. The 

Brittons cannot prove exclusive use for the required 10-yearperiod of the areas' 

enconlpassing and south of the rhododendron, the waxleafprivets, the boxwood or the laurel. 

VI. CONCLUSION 

For the foregoing reasons, the Mussers respectfully request that the COU1:t grant 

summary judgment in their favor, dismissing portions of the Brittons' adverse possession 

claim. The Brittons cannot show actual use of the Rhododendron Area on the surveyor of 

the waxleafprivets. Ms. Britton testified that they did not maintain the area. Concerns over 

the health of a bush do not create an adverse possession clainl. Further, the Brittons cannot 

prove exclusive use for 10 years of the area encompassing and south of, the laurel, the 

waxleafprivets, the rhododendron and the boxwood. The alleged adverse use began in April 

1999, which would require exclusive use until Apri12009. The undisputed evidence is that 

the Mussers regularly maintained the subject area from August 2007 through the present. 

Such regular use by the Mussel'S defeats exclusivity as of August 2007. As such, the 

Brittons' alleged adverse use did not vest. TIlerefore, summary judgment should be entered 

7.Mr. Beaton does not even recal! maintaining the rhododendron. (Beaton Dec!. ,r 3.) 
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in favol' of the Mussel's and dismissing the Brittons' adverse possession claim over the 

portions of the Disputed Area described herein. 

-fll 
DATED this ~ day of~I_Y\_6..:_j--+-____ , 2013. 
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HonorabJe Monica Benton 
Hearing Date: June 7, 2013 at 9:00 a.m. 

With Oral Argument 

1 

2 

3 

4 

5 

6 

7 

8 
SUPERIOR COURT OF WASFilNGTON FOR KING COUNTY 

9 MARK BRITTON and BRIGID 
CONYBEARE BRITfON, husband and wife, 

10 

11 

12 

Plaintiffs, 

v. 

PETER M. MUSSER AND TAMARA H. 
13 MUSSER, husband and wife, 

14 Defendants. 

15 

NO. 12-2-22451-0 SEA 

SECOND DECLARATION OF CATIE 
SMITH 

16 I, Catie Smith, am competent to testify to the matters set forth herein and make this 

171 declaration of my own personal knowledge and belief. 

18 1. In August 2007, I was the Landscape Manager for City People's Garden 

19 Design & Landscape ("City People's"), which was hired by Peter and Tamara Musser (the 

20 "Mussers") to perform landscaping work on the Musser property. On behalf of City 

21 People's, I worked at the Musser Property typically once a week through 2007 and 2008. 

22 While the Manager at City People's, I personally directed the crew on what needed to be 

23 maintained, including trimming the rhododendron and laurel bushes. When I did not 

24 personally perform the work, I visually inspected the propelty to malce sure my instructions . 

25 

26 
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were followed. Attached hereto as Exhibit 1 are invoices from City Peoples for 2007 and 

2008. 

2. As the City People's manager, I supervised several crews, one ofwhlch 

included Tony Sacco. Throughout my work at the Musser Pl'Operty for 2007 and 2008, Mr. 

Sacco as well as many crew members, would assist me on special projects and maintenance~ 

While the crew members, including :Mi'. Sacco would rotate in and out, I was the supervisor 

of the crew members and the projects, which required me to be on the Musser's property the 

most consistently. My best recollection is that just like all the other City People's crew 

members who were often working on other pl:oje"cts, Mr. Sacco was at the Mussel' property 

fi'equently, but certainly not on a weeldy basis. I specifically recall that the Mussers were 

usually on the Friday schedule. On many weeks, Mr. Sacco was in the office on Fridays to 

WOl'k on scheduling the following week. 

3. With the above in mind, I have reviewed the survey prepared by the Brittons,. 

attached as Exhibit A to the Declaration of Adam R. Asher ("Asher Decl."), of the property 

that the nOltherly neighbors, Mark and Brigid Britton (the "Brittons") apparently claim to 

have maintained. The "Disputed Area," includes the area around the rhododendron, a strip of 

land betvveen the rhododendron and the laurel bush, the laurel bush, the rockery area, and the 

area at the top of the hill, which includes two arborvitae trees and a boxwood shrub. As 

discussed in further detail below, I have generally maintained these areas since 2007, and 

continue to maintain these areas presently. Fmther, the Mussel'S' sprinklers have wakred the 

trees and plants in the Disputed Area since 2007, 

4. A picture of the area around the rhododendron, and upon which the Bri ttons' . 

claim possession is attached as Exhibit B to the Asher Declaration. Since August 2007, my 

crews and I (with my supervision) have exclusively maintained this area. We weeded the 

area, planted plants in the area, fertilized plants, and put down compost. We have always 
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trimmed and pruned the Thododendron. When looking at the trunk ofihe rhododendron, you 

can see evidence of cut limbs. I am responsible for many ofthe cut limbs. Additionally, the 

Brittons appear to claim to have possessed a portion of the Mussers' fence and a boxwood 

bush that sits entirely behind the fence. My crew and I have exclusively maintained and 

shaped this boxwood since 2007. 

5. Mr. Sacco has apparently provided a Declaration to the Bl'ittons to state that 

he does not know ifthe "root ball" of the rhododendron was on the Musser Property and he 

occasionally trimmed the south side and removed ivy fJ:Om the tnmk (See attached Exhibit 2). 

He also mentions that he does not recall trimming the sides of the rhododendron and never 

"pruned" the northern side (See Paragraph 9 of the Sacco Declaration). I am sure Mr. Sacco 

is conect that he only occasionally trimmed the rhododendron as he was not on the Mussei' 

Property on a regular, weekly basis. Other crew members at City People's, and me, would· 

have also trimmed the rhododendron. I should note that while Mr. Sacco cannot apparently 

state whether he knew ifthe undergroUnd "root ball" was on the Musser Property, it was 

clear to me that the rhododendron was on the Musser Property regardless of where the roots 

might have traveled underground. 

6. My crew and I (with my supervision) have also maintained the area between 

tbe Ihododendron and the laurel since August 2007 by weeding, removing unwanted plants, 

planting new plants, compesting, and otherwise making the area have a neat appearance. 

This area is depicted in Exhibit C to the Asher Declaration. · 1n2008, my crew and I pJanted 

five or six WaxleafPrivet bushes along the boundary line 011 the Musser side, .to run from the 

existing wood fence to the laurel. The purpose of these bushes was to act as a banier, so that 

the mailm.an would stop cutting through that area. TheBrittons,11or anyone on their behalf~ 

ever complained or said anything about these bushes. We hti.ve regularly maintained the 

bushes since they were planted in 2008. 
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7. In August 2007, my crew and I stmted to u.'im the laurel bush in the "Disputed 

Area." A picture of the laurel is attached as Exhibit D to the Asher Declaration. When I first 

started working for the Mussel's, the laurel grew wildly without any shape. I created the box 

shape to control the growth that now exists, and is depicted in the photograph, and I have 

maintained that shape since 2007, When I trimmed the laurel, I trimmed the top, and all . 

sides~ except the side facing the Britton Property. Only once did I see someone from the 

Britton property trim the laurel. To my Imowledge, that person only trimmed the laurel on 

the Britton side ofthe property. Ireally db not know howMl·. Sacco viewed the laurel and 

his trimming of it was quite limited given his irregular work at ·the Musser Property. 

According to Sacco's Declaration, he trimmed only the south side of the laurel. However, 

my instructions were to keep the Laurel trinuned on the Musser side, the sides, and the top to 

keep a neat and tidy appearance. This could not have been accomplished by trimming only 

one side. I was on site very regularly to line out the crews and to visually inspect the work to . 

confirm that the garden was being maintained meticulously. 

9. I left City People's in December 2008 and stmted my own business, Brier 

Creek Gm'dens, LLC. City People's continued servioing the Musser Propmty. After several 

months, the Mussel'S hired my new company to take over for City People's. Since that time, 

my crew and I are generally at the Musser Propeliy aU year long every Friday. 

10. I have also reviewed the Dec1aratiol1 of Scott R. Sleight Supplementing 

Summmy Judgment Record With Newly-Discovered Evidence. In his dec1al'ation, he asserts 

that certain hand-picked parts of a written statement I made on August 8,2012, are 

inconsistent with my testimony in this declaration which I suppose is meant to suggest that I 

. am not reliable. 1 strongly disagree with this characterization and I want to ensure that the 

Court fully understands the context of my earlier statements. Again, the problem has been 

for evelyone I imagine that there is absolutely nothing to distinguish where the Musser 
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Property begins and the Blitton Propeliy ends a<; there is no fence, baniel'Ol' any other kind 

of demarcation to create any clear boundary line. Thus, it is easy to have disagreement, 

confusion and misunderstanding when describing the area. 

11. With the above in mind, I stated in my August 8,2012 statement that, "It 

appeared thatthe Musser's boundary lines are fmiher into the Brittan's [sic] garden than I 

have been aware of over the course afmy years in the Musser's garden." · The statement was 

true then and it is tnle now. While I have genenilly maintained the areas described above in 

the' Disputed Area, in just a few sections, I did not perfonu maintenance tight up to the exact 

border line. In those few locations, such as neal' the rockel"y and north of the arborvitae, there 

may have been as much as a foot that I did not maintain. 

12. I also stated in my August 8,2012 statement that, "There is one English 

Laurel plant that is on the hillside that over the course of the years it had remained in loose 

form." The statement is accurate and completely confirms my above statements. Again, the 

. laurel remained in loose form until we started working on the Musser Property in 2007 as I 

15, discuss above. Thereafter, when we began working at the Musser Property, I created the box 
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shape, and have maintained it ever since 2007. 

13. I also explained in my August 8, 2012 statement, "Over the course oftIle 

years we occasionally pruned the pOltion of the laurel on the Musser's side and left the 

neighbor's side unpruned to prevent it from inhibiting the adjacent trees and slnubs." I was 

simply saying that we did not prune the Brittons' side of the laurel. However, as stated 

above, we pruned the Mussel'S' side including the sides of the bush, and the top. 

14. In addition to my August of 2012 Statement, Mr. Sleight also quotes a January 

22,2013 email that I sent to Mr. Asher who I understand is an attorney for the Mussers. In it, 

I mention, "Please not[ e] that it is tagged Musser 201 OA . . . In the background you can see a 

tree trunk and behind that the laurel. At the point [sic] no one was actively pruning 
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From: 4257782013 Page: 717 Date: 5/8/20138:27:32 PM 

Laurel. It was just teafing out so around this time we started. pruning to keep it under 

control." Mr. Sleight uses the email to claim a sort of "gotcna" moment suggesting that I 

really did not start pruning the Laurel unti12010. If Mr. Sleight had asked me, I would have 

told him tbat the names attached to my photos are generally arbitrarily assigned when I 

download them, as f do not have time to assign specific names. On this particular 

photograph, I thoughtit was taken in 2007, and ihatI downloaded it in 2010. It was not 

intended to indicate the date that tile pruning began. To be absolutely crystal clear qs I have 

repeatedly stated, I did not start pruning the laurel in 2010 as suggested by Mr. Sleight, and, 

instead, I started pruning the laurel in August 2007. 1 was mistaken about the date of the 

photograph. However, the point I was trying to make was that at the point we started 

working at the Musser Property, no one was actively pnming it, and it was leafmg out. To 

again restate it, when we started work in August 2007, we started pruning the laurel to keep it 

uudel c~ntroL Even willi Mr. Sacco's mme limited work on the Musser Property, he recai1s 

trlniming the laurel in 2007 and 2008. 

r dec1 are under penalty of petjury under the 1 aws ofthe state of Washington that the 

foregoing is true and correct. 

"tIl' . . ",-,,/) 
Executed ~s L day. of II ~ 
atf!~oille.- , washlngtoll . 
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City People's Gardens 
-D~sign & Landscape 
, 2939 E. Madison 

Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114-
Email: .citypeoplesls@comcast.net 

Bill TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112m 5016. 

DESCRIPTION 

Monthly maintenmice including weeliing 
mld grooming garden beds, planting, 
trimming Boxwoods, Thuja Iiedge, 
Arborvitae, Wisteria, and other shrubs as 
needed, reducing Oxalis, removIng.spent 
Port Laurel, spent Thujas and other spent 
plant materials as needed, removing giant 

'qogweed and'Pamp'as grass, staking as 
,;eeded, transplanting Maples, Italian 
Cypress, and various shrubs, pruning Fig 
and other trees as :needed, cleanup and 
debris disposal. 

Work performed on 8/23 and 8/30/07. 

Labor 
011 site design time. with Catie Corp rOll 

Smith 

Materials: 
Staking materials 
Gardner & Bloome soil building compost 

Plant M~teriaIs: 
Hebe anomala 
Miscanthus sinensis 'Cosmopolitan; 
Hydrangea pal1iculata 'T,?lrdiva' 
Viburnum davidii . 

QTY 

58.98 
5 

2 

6 
2 
1 
5 

MEASURE 

Hl.'s. 
Hrs. 

Bales 

Invoice 
DATE !NVOICE# 

8/31/2007 

RATE AMOUNT' 

40.00 
65.00 

3.50 ., 
9,99 

2,359,20T 
325.00T 

3.50T 
19.98T 

. #1 8.99 53.94T 
#2 25 .99 51.9&T: 
#2 25.99 25.99T I 
#2 19.99 ~ 

_________ --; _________ _______ -I-_pa_Y~n_le_n_t~{CredifS ~ __ J 
Invoice due upn/"! receipt After 30 days, a 1.5% service I 

'fee will be assessed monthly. . TOTAL I 
Page 1 ' 
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City People's Gardens , Invoice' 
,'-'<-~esign & Landscape 

DATE INVOICE #-
2939 E. Madison. 
SeaDtie, ~Jl98112 8/31/2007 2000~13248 
Ph: 206-324-0963 Fx: 206-328-6114 ' 
.Email: citypeoplesIs@comcast.net 

SILl,. TO: 

TAMARA & PETER MUSSER 
'145 39TH AVE E' . 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Daphne odora 'Marginata' 
Comus sfolonifera 'Silver & Gold', 
Choisya ternata 'Sundance' 
Thuja occindeniaiis 'Smanigd' 

Debris Disposal 

;tJBTOTAL 
dales Tax 

-

-,.....---

QTY MEASURE 
; 

5 #2 
3 #2 
3 #2 
5 6;7' 

TERMS: Invoice aue upon receipt. After 30 da.ys, a 1.5% service" 
fee will be assessed monthly.. . 

Page 2 

RATE AMOUNT 

22.99 114.95T 
19.99 59,97T 
'19.99 $9.97T 
56.99 284.95T 

246.00 246.00T 

3,7.05.38 
8.90% 329.78 

! 

.' 

I 

Payments/Credits $~4)O35.16 

TOTAL , $0.00 
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City People's Gardens 
, "~esign & Landscape 

I 
I 

2939 E. Madison 
Seattie, WA 98112 
Ph: 206-324-0963 Fx: 206~328-6114 
Email: ~itypeopresls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER' 
145 39TH AVE E ' 
SEATTLE, WA 98112-5016 

, DESCRIPTION 

Monthly maintenance including weeding 
and grooming garden beds, cleaning out 
pond, pruning LeyIalldii, Laurel, and oilier 
shxubs as needed, removing Laurel; 
transplanting Leylalldii and Photinias as 
per Catie, reducing Oxalis, raking leaves, 
feliilizing, cleanup and debris disposal. 

riVorkpel'formed on 9/11 and 9/24/07. 

Labor 
On site design time with Catie Corpron 
Smith 

Materials: 
Low voltage lights and bulbs 
All p~~pose fertilizer 

~ 

Debris Disposal 

SUBTOTAL 
Sales Tax " 

, 

QTY 

33.92 r 
2.5 

I 

I 

DATE lNVO!CE# 

9/3012007 

' MEASURE RATE AMOUNT 

I 
-I. 

I 
I 

HI'S. 40.00 1,356.80T 

\ 
fIrs. ' 65.00 162.50T 

35.88 35.88T 
28.00 28.00T 

216.00 2IE.OOT 

1,799.18 
8.90% 160.13 

Payments/CrerHts $~1,959.31 

------
'TERMS: Invoice, a!-{e upon receipt After 30 days, a 1,5% service 

TOTAL $0.00 fee wi!! be assessed monthly, 
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City People's Gardens, 
-~')esign & Landscape 

2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx; 206-328-6114 
Email: citypeoplesls@comcast.net 

Bill TO: 

TAMARA & PETER MUSSER 
145 39TH AVE'E 
SEATTLE, WA 98112~50i6 

DESCRIPT!ON 

Invoice 
DATE INVOICE # 

' 10/2212001 

QTY MEASURE RATE AMOUNT 

Container garden design, design of pond 
improvements, and planting design by 
Catie Carpi'oil Smith. 

10 Hrs. 65.00 650.00 

Sa!esTax 8.90% 0.00 

Payments/Credits $-650.00 

TERMS: Invoice due upon receipt. After 30 days1 a 1.5% service 
, fee will be assessed monthly. : 'ToTAL $0.00 
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City Peoplets Gardens 
- "Design_& Landscape 

2939 E. Madison 
SeattIe,.WA.98112 

.' Ph: 206-324-0963 Fx: 206~328-G114 
Email: citypeoplesls@comcast.net 

BilL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA98112-5016 

DESCRIPTION 
Monthly maintenance including weeding 
and grooming garden beds, h'ansplanting, 
cleaning pond surface, planting six 
containers, adding on to container 
irrigation system, raking leaves, removing 
Pieris and BoXwood, pruning Yews, 
shaping shrubs as needed, cleanup and 

-ieb'ris disposal. 
, 

Work performed on October 3, '18,25, -and 
29,2007. 

Labor 
On site design time with Catie Cbrpron 
Smith 

Materials: 
Cedar Grove potting soH 
Inigation materials 
Green wh'e 

Plant Materials: 
Juniper 'Moon Glow' 
Phonnium. tenax 'Amazing Red' 
Cyclan1ell 
Heuchera 'Lemon Lime' 
Escallollia 'Newport Dwarf 
Hebe glauca 

QTY 

41.1 
3 

15 

3 

1 
3 

. 16 
·2 
3 
8 

Invoice 
DATE INVOICE # 

10/31/2007 

MEASURE RATE AMOUNT 

fIrs. 4-0.00 1,644,QOT 
·Hrs, 65.00 195.00T 

Bags . 6.79 101.8ST 
9.50 9.50T 

~ 

Feet 0.50 1.50T -

#5 36.99· 36.991 . 
#2 33.99 101.97T 
61• 6.99 Tll.84T 
4" 2.99 5.98T 
#1 16.99 50.97T 
4" 2.99 23.92T 

PaymentsrCredits 

TERMS: invoice due upon receipt. After 30 days, a 1,5% lice 
TOTAL 

. fee will be assessed monthly. 
Page 1 

APP 181 



City People's Gardens 
;'?esign & Landscape 
2939 E. Madison 
Seattle, WA 98112 , 

. Ph: 206-324-0963 Fx: 206-32S-6114 
Email: citypeoplesls@comcast.net 

BILL TO; 

T AMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 9.811 2"5016 

DESCRIPTION 

Dusty Miller , -

Viola 
Taxus baccata 'Standishii' 
Leucothoe 'Rainbow' , 
Ceratostigma plumbaginoides 
Acorus gramineus 
Hebe ochl'acea 

: \juga 'Biack Scallop' 
'l\1yrica califonuca 

Debris Disposal 

SUBTOTAL 
'Sales Tax 

: 

_. 
, 

QTY 

5 
26 

- 2 
2 
4 
4. 
2 
2 
2 

I 

Invoice 
DATE INVO!CE# 

10/31/2001 2000-13568 

MEASURE RATE , AMOUNT 

4" i.79 8.95T 
4" 1.79 46.54T 
#1 ' 19.99 39.98T 
#1 10.99 ' 21.98T 
#1 8.99 35.96T 
4" ·3.99 15.96T 
#1 2.99 5.98T 
4" 

" 
2.99, 5.98T 

#5 60.00 120.00T 

192.00 192.00T 

2,776.85 
8.90% 24i14 

Payments/Credits. $-3,023.99 

TERMS: Invoice due upon receipt". AHel' 30 days, a 1.5% service 
TOTAL' $0.00 fee wHl be assessed monthly . 

. Pa e 2 9 
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City People's Gardens Design 
" & Landsc'ap~-

2939 E. Madison 
Seattle, WA 98112 . 
Ph: 206~324;0963 Fx: 206~328·6114 
Email: dtypeoplesls@comcast.net 

Bill TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION , 

'Invoice 
I DATE 
I 

INVO!GE# 

I '10/3112007· 200()-13516 

SUBTOTAL 

Installation ofcontainel' garden 011 patio as pel' design and ):lid by Catie COrpl'Oll $5,484.00 
. Smith. 

Work perfor~ed 01110/29 and 10/31107. 

$488.08 
Sales Tax 

.--

.- r 
I 

.. 

Total $5,972.08 
.. 

TERMS: Invoice due upon receipt. Balance Due $0.00 
After.3D da s a 1.5% service fee will be assessed monthly. y , 
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City People's Gardens Invoice 
-"")esign & Landscape 

2939 E. Madison 
DATE INVOiCE # 

Seatt1~, WA 98112 10131/2007 . 
Ph: 206-324-0963 Fx: 206-328-6114-
-Email: citypeoplesIs@comcast.net 

Bill TO: 

TAMARA & -PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112·5016 

DESCRIPTION 

Garden work including removing Berberis, 
Installing I1ex, lightly shearing Hex, 
transplanting Thujas" cleanup and debris 
disposal as pel' design an,d estimate by' 
Catie Corp ron Smith. Extra work not 
included in original estimate: Staking 
Leylandii and Red Maple and making 

., -~ing cuts on Iqwer Magnolia branches. 

Work performed on 10/10/07. 

Labor 
On site design time with Catie Corp ron 
Smith 

Plant Materials: 
I1ex crenata 'Green Island' 

D'ebris Disposal, 

SUBTOTAL · 

$1,200.00 deposit applied 
--............ --"'-... --... -....... --":'" .. ........... .., ......... -... "'-~~-........ -.... -.......... 

Sales Tax 

QTY 

31.08 
2 

81 

MEASURE 

,I 
HrS., 

HrS"1 

#2 

'TERMS: Invoice due upon receipt. Aftel' 30 days, a 1.5% service 
fee will be assessed monthly. 

RATE 

40.00 
65,00 

18.99 

36.00 

-1,200,00 

8.90% 

AMOUNT 

1,243.20T 
nO.OOT 

1,538.19T 

36.00T 

2,947.39 

-1,200,00 

262.32 

Payments/Credits $~2,009.71 

TOTAL $0.00 
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City Peoplels 'Gardens Design 
& Limdscape 
2939 E . Madison -
Seattle, WA 98112 
Ph: 206~324-0963 Fx: 206-328-6114 
Email:.citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112,..5016 

DESCRIPTION 

Invoice 
DATE' INVOICE # , 

11/30/2007 2000~13710 I 

\. 

SUBTOTAL 

Installation of new stone steps leading from flagstone tnearest fireplace) up to $7,740.00 
pond and installation of flagstone patio around pond as per design and bid by' 
Catie Corpron Smith. . 

Work pel'fonned on November 14~ 16, 20, 21, 26-29, 2007. 

$4,000.00 deposit applied -$4,000.00 
-----:0-... -.... -----.;.---........ -----...... -.. -"" ...... ----------- ... 

$688.86 
Sales Tax 

Total $4A28.86 

TERMS: Invoice due upon receipt; ,. 
After 30 days, a 1.5% service fee wiH be assessed monthly. 

Balance Due $0.00 
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City People's Gardens 
"'--?esign & Landscape 

I 

2939 E. Madison 
Seattle, WA 98112' 
Ph: 206~324-0963 Fx: 206-328~6~14 
Email: citypeoplesls@komcast.nct 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION 

Change in design.or stairs as per client and 
estimate by Catie Corpron Smith. 

Work performed November, 2007. 

Labor 
Sales TaJ( 

~ 

QTY 

23 

I. 
I· 
I 

Inyoice 
[lATE INVO[CE# 

11/30/2007 2000-13111 

MEASURE RATE AMOUNT 

. . 

fIrs. 40.00 1,120.00T 
8.90% 99.68 

I 
i 

PaymentsiCredits $~1,219.68 
, 

"TERMS: hwoice due upon receipt. After 30 days, a 1 :5% service 
TOTAL $0.00 fee will be assessed monthly. 

APP 186 



'~-_.~.,~_~, __ =_._o=._=. ~~~_~~~~" ,' __ -,,,, __ ' - .. .. ' " " .- .-.'-.-'' .•. ''' '-'.~- -'--- .~-.-, ' ---." . -'.-,-,-

City People's Gardens 
, : :1)esign & Landscape 

2939 E. Madison 

Invoice 
INVOICE # 

Seattle, WA 98112 ' . -~llt 
Ph: 206-324-0963 Fx: 206-328-6114 . ~ 'fl, 11/30/2007 2000~13709 

Email: citypeoplesls@comcast.net tk' !~ ' 1--~~ 
r-B-Il-L~r-O-: -------------'lj"'lI-1.'" ",-\.~ , 
~------------__ ------~~r~L -
TAMARA & PE I ER MUSSER 
145 39TH AVE E. 
SEATTLE, WA 98112-5016 

DESCRIPTION 
\ 

Monthly maintenance including weeding 
and grooming garden beds, reducing 
Oxalis, cleaning out p~l1d, removing 
Rhododendron on fi'ont slope and foui' 
POliuguese Laurels, mulching, raking 
leaves, shaping shtubs as needed, cleanup 
and debris disposal. 

,-Nark p~l'fOl1ned on Nov(;l1lbel' 9, 15, and 
29,2007. 

Labor 

Gardner & Bloome soil building compost 

Debris Disposal 

SlJBTOTAL 
Sales Tax 

I-
! 

I 

QTY MEASURE 

i 

38.85 Hrs. 
.. 

13 Bales 

. TERMS: Invoice due upon receip~, After 30 dayi"', a 1.5% service 
fee will ~e assessed monthly. 

RATE AMOUNT 

" 

40.00 1,554.00T 

9.99 129.87T 

185.00 18S:00T 

1,868.87 
8.90% 166.33 

. , 

i 

Payments{C,etiits $-2,035.20 

TOTAL. $0.00 I 
I 
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City People's Gardens Design 
--'~ & Landscape 

2939 E. Madi;>ou 
. Seattle, WA 98112 
Ph: 206-324-0963 -F;: 206-328-6114 
Email: citypeoplesIs@comcast.net 

BILL TO: ' 

TAMARA & PETER MUSSER. 
145 39TH AVE E 
SEATTLE, WA 9811.2~50i6 

DESCRIPTION 

Invoice 
- / DATE 

I 12/3112007 

!NVOICE# 

2000-13829 

SUBTOTAL 

Installation of gru;den bed al'oun~ pond including adding rock for aesthetics and $&,900.00, 
e'rosion cohtrol as per design and bid by Catie Corpron Smith. 

Work performed on November 26-30, December 5,6,14, and 17, 20O'!. 

Credit for plant materials not needed -$115.97 
r 

I 
, ! 

----.. ------------.. --.. -----.,.- .... -~------ ... ----------.... 

$4,000.00 deposit applied -$4,000.00 
i 

... -_ ... _ .. _--... - .. -------_ ... _--------------_ ..... ------- ............... 

$781.78 
Sales Tax . 

- , 

" 

r 
Total $5,565.81 

TERMS: Invoice due upon receipt. 
Balance Due $0.00 After 30 clays, a 1.5% service fee wi!! be assessed monthly. 
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City People's Gardens 
:"T)es~gn & Landscape 

. 2939 E. .Madison 
Se~ttle> WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114-

. Email: citypeoplesls@comcast.net 

SILL TO: 

TAMARA & PETER MUSSER . 
145 39TH AVE E 
SEATTLE, WA 98112~5016 

DESCRIPT!ON 

Extra rock work llot included in original'--
pond bid to improve grade and minimize 
spills sloughing onto walkways and into 
pond as requested by client. 

Workpyrfonned onDece~ber i4 and 17, 
2007. 

Labor 

Materia!~: 

White river basalt 
Gravel- 5/8" 

SUBTOTAL 
SaIesTax 

, 

--' , 

Invoice 
DATE INVOICE# 

12/31/2007 

QTY MEASURE RATE AMOUNT 

14.42 Hrs. 40.00 576.80T 

I 
37.20 37.20T 
21.15 21.15T 

' . 635.15 
8.90% 56.53 

I 

Payments/Credits $-69L68 

TERMS: invoice due up0r! receipt. After 30 days, a. 1.5% ser\(ice 
fee wj!! be assessed monthly • TOTAL $0.00 
.. 
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. City People's Gardens 
'--~)esign & Landscape 

2939 E. Madison 
'Seattle, WA 98112 
Ph.": 206-324-0963 Fx: 206-328-6114 
Email: ci.typeople~ls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 ~9TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPT!ON 

Monthly maintenance including weeding 
and grooming- garden beds and containers, 
fmiilizing, mulching, instapiug J1eW 

landscape light, replacing broke111audscape 
light, transplanting as needed, planting, 
checking pond'level, raking leaves, shaping . , . 

. . sIliubs as needed, cleanup and debris 
~'isposal. 

W OTIc perfoniled 011 December 6, 7, 10, 14, 
and 21~ 2007. 

Labor 

Materials: 
All purpose feltiIizel' 
.Compost 
Fx CapeHibiondi light 
Wire nuts 
Cedar Grove c.ompost 

Plant Materials: 
Camellia 'Winter's SilOwman' 
Daplu;te odom 'Marginata' 
Liriope spicata 'Silver Dragon' 
Polystichum setifenim 
Choisya tel11ata 'Sundance' 
Helleborus 'Silver Lace' 

-, 

I 

OTY 

40.37 - . 

5 
1 
2 

: 

2 
10 

3 
2 
6 

-5 
3 
" ;:J 

Invoice 
DATE -INVOrCE # 

12/31J2001. 2000·13831 

MEASURE RATE AMOUNT 

Hrs. 40.00 1,614.80T 

Lbs. 1.00 ·S.OOT 
Yard 60.00 ·60.00T 

Ea. 144.84 289.68T 
Ea. ·1.15 .2.30T 

Bags 5.79 57.90T 

#S 52.99 158.97T 
#2 24.99 49.98T 
#1 9.99 59.94T 
#1 8.99 44.95T 
#5 38.99 116.97T 
#1 11.99 35.97T 

PaymentslCredits 

TERMS: Invoice upon lfter 3D daysl a i .5% service 
TOTAL fe'e will be assessed monthly. 

Pa e i g 
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City Peopl~f s Gardens 
,- -"f)esign & Landscape 

2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 ' 
Email: citypeoplesIs@comcast.i1et 

BilL TO: 

TAMARA & PETER M~SSER , 
145 39TH AVE E 
SEATTLE, WA 98112·5016 

DESCRIPTION 
Leucothoe fontanesiana 'Rainbow' 
Buxus sempervirens 'Suffruticosa' 
Hedera canariensis 'Variegata' 

Debris Disposal 

SUBTOTAL 
. "1a1es Tax 

, 

~ 

QTY 
J 
7 

72· 

.. 

Invoice 
' / DATE !NVO!CE:ff. 

I 12/3112001 

MEASURE RATE AMOUNT 
#1 11.99 35.97T . 
#1 8.99 62.93T 
4" 2.99 215.2ST 

42.00 42.00T ' 

2,852.64 
S§O% 253 .89 

i 

I 

I 

I , 

, I Payments/credits .; $-3,106.53 

TERMS: !!wo[ce dwn.!pol1 I'scaipt. After 30 days, a 1.5% service I TOTAL $0.00 fee will be assessed mOl1thly, . 
Pa e 2 g 
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, City People's Gardens 
,- 'Uesig,n & Landscape 

i939 E. Madison 
SeattIe,WA 98112 , ' , _ '-i -~llt 
Ph: 206-324-0963 Fx; 206-328-6114 ~ :\ '~W 
Emai!: citypeoplesIs@comcast,l1et 1it" i~' $QOf). 
~B-IL-L-T-O-:--------------~--~~~C~O~. 

TAMARA & PETER MUSSER 
14539TH AVE E 
SEATTLE~ WA 98112-5016 

DESCRIPTION QTY ' MEASURE 

Monthly maintenance including weeding 
and grooming garden beds, reducing 
Oxalis, raking leaves, niaking thiruling cuts 
on Yew and Japanese Maple trees, 
transplanting Asian Pear, Rhododendron, 

: 

and Photinia, mulching, shearing 
Boxwoods, skimming pond, shaping 
~amellias, Bay Laurel, Berberis" and other " 
Jrrubs as needed, pruning Apple tree, 
cleanup and debris disposal. 

Work petformed on J'l-nuary 3, 11; 18, 25, 
and 31, 2008. 

Labor 42.87 Hrs. 

Materials: . 
Gardner & Bloome soil building compost 12 Bales 

Debris Disposal 

SUBTOTAL -
Sales Tax 

c 

TERMS: Invoice due upon receipt Affm' 30 days, ~ 1.5% servIce --
, fee will be assessed monthly. 

Invoice 
DATE "INVO[CE# 

1/31/2008 20QO-13945 
I 

RATE AMOUNT 

: 

' . 

40.00 1,714.80T 

9.99 119.88T 

.98.00 ·n.OOT 

1,93;2.68 
8.90% 172.01 

Payments/Credits $-2,1'04.69 
.---'---'--

TOTAL $O.O(} 
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City People's Gardens 
, '·'"'\)esign & Landscape_ 
, 2939 E. Madison 

Seattle, WA 98112 

; 

Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeopfesls@comcast.net 

Bill TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 9B112-ofJ16 

, DESCRIPTION 

Monthly maintenance including weeding 
and grooniing garden beds, reducing Oxalis 
and, Scilla, thinning Japanese Maples, 
removing dead branches from Japanese 
Maples, shaping OttoLuyken, Juniper, and 
other shrubs as needed; mulching, planting, 
pruning Apple esp,alier, cleanup and debris 
'\sposal. 

W O1'k performed 0112/15 and 2/29/08. 

Labor 

Materials: 
Gardner & BIOOI~le soil building compost 

P la11t Materials: 
Euphorbia mYTsinites 
Carex testacea 
Bellis 'Rommette Carmine Rose' 
Viola - white 
Viola 'Sorbet Antique Shades' 
Bellis 'Habanera' 
Choisya 'Sundance' (no charge ~ from pond 
bid work) 

Debris Disposal 

QTY MEASURE 

16.32 Elrs. 

9 Bales 

8 4.5" 
2 I 6" 
6 4" 
6 4" 

12 4" 
8 4" 
3 Ea, 

TERMS: Invoice due upollrec.eipt. After 30 days, a 1.5% service 
will be assessed monthly. 

Pa e 1 9 

Invoice 
DATE INVPICE# 

2129/2008 2000·14088 

RATE AMOUNT 

I 

40,00 652.80T 

9.99 ' 89,91T 

2.99 23.92T 
8.99 17.98T' 
2.99 17.94T 
1.79 10.74T 
1.79 21.48T 
2.99 23.92T 
0.00 O.OOT 

17.00 77.00T 

Pa.yments/Cred its , 

'----------:-
TOTAL 
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City People's Gardens 
'--,?esign & Landscape 

j 

2939 E:Madison 
Seattle,VV1l98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoplesIs@co~cast.!l~t 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

: 
DESCRIPTION 

SUBTOTAL 
Sales Tax.. 

,~ 

-

TERMS: invoice due upon receipt. 

QTY MEASURE 

I . , 

. I 

Aftel' 30 days, a 1.5% service 
fee will be assessed monthly. 

Pa e2 9 

Invoice 
'DATE ·1 INVOIGE# 

i 

2/29/20D8 1 2000~14088 

RATE AMoUNT 

935.(;9 
8.90% 83 .28 

, . 

I 
.1 

I 

" 

Payments/Credits $-1,01$.97 

TOTAL $0.00 
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City People's Gardens Design 
& Landscape 
2939 E.-Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-.328-6114 
Email: citypeopIesIs@comcast.net 

BILL TO: 

TAMARA.& PETER MUSSER 
145 39TH AVE E 
SEATTlE1 WA 98112-5016 

DESCRIPTION . 

InstallatiOll of additional lights to low voltage system and replacement of 
existing u:ansfoqners'to meet new powel; demand as per bid by Steve ' 
Dickinson. (Credits ret;1ect fewer lights instaIIe~ than shown on original bid.) 

Workperfolnled on 3/27/08. 

Labor credit 

Materials credit 

$2,400.00 deposit applied 

Sales Tax 

TERMS: Invoice ~ue upon receipt . -
After 30 days, a 1.5% seruif;e fee will be assessed monthly. 

Invoice 
DATE INVO!CE# I 

3/3112008 2000-14272 

SUBTOTAL 

$7,300.00 

-$135.00 

-$373.4& 

-$2,400.00 

$604.45 

Total $4,995.97 

Ba!ance. Due $0.00 
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·City People's Gar~ens 
./.·~Uesign & Landscape 

2939 E. Madison 
Seattle, WA 98112 . . . ~~& 

·Ph: 206-324-0963 Fx; 206-328-6114 5!f 4' jj.W 
~ ·t<1l&... •. :".. ffJ~ Email: citypeoplesls@comcast.net k.tF ~ If}' 

,-----------~ ',-"'.~~ 
BILL TO: :V-

TAMARA & PETER MUSSER 
145 39TH AVE E 
SE.ATTlE, WA 98112-5016 

I 
I 

DESCRIPTION QTY MEASURE 

Monthly maintenance including weeding . 
and grooming garden beds, reducing' Scilla, .' 

planting around racketY, shaping shrubs as . . 

needed, cleanup and debris disposal. 
; 

Workperforme~ on 317 and 3/28/08. 

"',abor 14.62 . Brs. 

Soleirolia soleiroJii 23 4" 

Debris Disposal 

SUBTOTAL 
Sales Tax 

Invoice 
DATE' INVOiCE # 

3/31/200.8 2000-14273 

RATE AMOUNT 

. ' . 

.. 

40.DO 584.80T 
.. 

3.99 91.77T 

67.00 67.00T 

743.57 
3.90% 66.iS 

, 

I 
I 

Payments/Credits $-809 .. 75 

"TERMS~ Involce due upon receipt After 30 days, a 1.5% service ' / TOTAL $0.00 fee will be assessed monthly. 
I , • • 

APP 196 



City People's Gardens 
, ---\)esign & Landscape 

2939 E. Madison 
SeattIe, WA 9811Z 
Ph: 206~324-0963' Fx: 206-328-6114 
Email: citypeoplesls@comcast.net 

BILL TO: . 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 981'12~5016 

bESCRIPT[ON 

Monthly maintenanceillcluding weeding 
ami grooming garden beds and containers, 
reducing Scilla and Rogweed, cleaning.off 
hardscape areas, resetting flagstone on 
patio, planting, facilitating of)nulch I blow~in, removing moss D.-om pots, cleanup 
arid debris disposal. . 
. -

,fork performed on May 7, 16, a~d 30th, 
2008. 

QTY 

Labor 36.43 
On site ~esign time with Catie Corpron 3.5 
Smith 

Materials: 
Cleaning solution 1 
Copper.plant labels '2 
Mulch-- 24 yards 

! 

Plant Materials: 
61 Roses - 'Social Climber', 'Hemy Fonda', 

2~1 'Honor' 
Alyssum. 'Snow Crystal' 
Impatiens - pink 50\ 
Impatiens 'Coral' li~ i 

Impatie11s 'Coral' 36 
Baby's Tears 61 

. 

.- TERMS invoice due upon Aftel':m d 
fee- win be assessed monthly. 

Invoice 
DATE INVOICE: # 

5/31/2008 

MEASURE· RATE AMOUNT 

. . 

I-Irs. 40.00 1,4S7.20T 
fIrs. 75.00 262.50T 

Bottle 12.00 12.00T 
Pkgs. 2.79 5.58T 

1,603.80 1,603.80T 

#2' 19.99 119.94T 

4" 1.79 35.80T 
.. _4" 1.79 89.50T 

·4" 1.79 32.221' 
pp 1.79 64.441' -
4" 2.99 182.39T 

P'aymentsfCredfts 

-
1.5% service . TOTAL 
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.. ' 
City People's Gatd~ns 
7esign & Lai?-dsc~pe 
2939 E. Madison 
Seatt1e, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: citypeoplesIs@comcast.net 

. -~ .~- . 

"''J!\.,t~ .' t . (J..'\J .... ~B-[L-L-T-O-: -. ------------------·~~~€~~~ . 

i 
I 

TAMARA & PE1ERMUSSER 
145 39TH AVE E 
SEATTLE. WA 98112-5016 

DESCRIPTION 

Debris Disposal 

SUBTOTAL 
Sales Tax 

; 

.< ... -::: .. 

QTY MEASURE 

I 

--

.. 

·TERMS: Invoice due upon receipt. After'3D days, a 1.5% service 
. fee will be assessed monthly.-

Pa e2 9 

Invoice 
DATE. INVO!CE:# 

5/31/2008 

RATE AMOUNT 

99.00 99.00T 

3,96tj..37 
9.00% 356.79 

! 

I· , 

Payments/Credits . $-4,321.16 

TOTAL $0.00 
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City Peopl~fs Gardens 
":-,?esign & Landscape 

2939 E. Madison 
Seattle, WA 98112 . 
Ph: 296-324-0963 Fx: 206-328-6114 
E?,-ail: citypeoplesIs@comcast.net 

BilL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 9B112-5016 

DESCRIPTION 

Monthly maintenance inchrdilTg:weednrg 
and grooming garden beds, shearing 
Boxwood, installing plants, removing 
Oxalis under fi:ont Juniper, sweeping rocks 
and patio, l'educing moss from walkways, 
shaping Juniper and other shr'ubs as . 
needed, cleaning out popd, restacking rock, 
'fall, res'etting pavers, activating and 

_.estil1g irrigation, cLeanup and debris 
disposal. 

Work performed on 6/13 and 6/25/08. 

Labor, 

MaterialS: 
Gravel 

Plant Materials: 
ASal111n europaeum 
Athyrium 'Ghost,Pern', 
Dryopteris eryt1u:osora 
Arctos~phylos 
Pratia pedunculata 
Erigeron - . 
Sword Ferns 
Soleh-olia soleiroIii 

I . 

QTY 
. -

31.58 

4 

3 
3 
4 

10 
50 
50 
3 

18 

I 
DATE; 

I 
INVOICE # I 

6/30120.0.8 2000~14785 

MEASURE RATE AMOUNT 
,-- - - . - - - - - - - - . -

ms. 40.00 1,263.20T 

, 

Bags ' 7.00 28.00T
1 

#1 8.99 26.97T 
#1 9.99 29.97T . 
#1 10.99 43.96T 
#1 8.9g &9.90T 
4" 3.29 164.50T 
411 3.29 164.50T 
#5 24.99 74.97T 
4" 3.29 59.221" 

--

Payments/Credits 

' TERMS: Invoice upon receipt., After 30 days, a 1.5% service I 
TOTAL fee v/ilI be assessed monthly. 

Pa e 'j , 9 
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City People's Gardens 
': ,\>csign & Landscape 

2939 E. Madison 

I 

I 
I 

Seattle, WA.- 98112 . 
Ph: 206,.324-0963 Fx: 206-328-6114 
Email: dtyp~oplesIs@comcast.tlet 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E . 
SEATTLE, WA 98112...-5016 

DESCR!PTION 

Debris Disposal 

SUBTOTAL 
Sales Tax 

I 

QTY MEASURE 

" 

I 

--TERMS: Invoice due !Ipt. j\ftel' 3D days, a 1.5% service 
' fee will be assessed monthly. 

. .' . Pa 82 9 

Invoice 
DATE t INVO[CE # 

6130/2008 I 2000-14785 

RATE, AMOUNT 

63.00 63.00T 

2,008.19 
9.00% 180.74 

~ 

PaymentsfCredlis $-2,188.93 

TOTAL $0.00 , 
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.~~~~~----~--~----- . - -- .--- •. - •... -.-... -..... • ' . ' ~-- .. - •. -_. -< -

CitY People's Ga.rdens 
,- --jJesign & Landscape 

:?939 E. Madison 
Seattle, WA 98112 
Ph: 206~324-0%3 Fx: 206~328-6U4 
Email: citypeoplesls@comcast.net 

SILL TO: 

TAMARA &.PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA ,98112~5016 

, DESCRIPTION 

Monthly maintenance including weeding, . 
and grooming garden beds, planting 
existing containers, installing ne,w 
containers, cleaning hardscapes, 
straightening pot feet, reducing Horsetail, 
testing, adjusting, andextendillg irrigation, 
reducing Boxwood, staking a tree, cleanup 
. 'p.d debris disposal. ' 

Wo~-kperformed on 7/3 and 7/15/08. 

Labor 
Design time with Catie Corp'ron Smith . 

Materials: 
Cedar Grove potting soil 
Containers 
LodgePole 
Wire 
Irrigation inaterials 

Plant Materials: 
-, 

Silene 'Druett's Variegat~d' 
Gaura li.ndheimeri 
Cimicifuga 'Black Beauty' 
Bergerua 'Winterglovl 
Snapdragon 'Crown Carmine' 
Cosmos 

--

QTY 

33.76 
,3 

& 

~ 
1 
3 

4 
2 
1 
4 
6 

,2 

.. 

Invoice 
DATE I NVOlCE# I 

7/31/2008 20,OO~14881 j. 

MEASURE RATE AMOU,NT 

Hrs. 40.00 1,350AOTI 
Hrs. , - '75.00 225.00T 

Bags 6.79 54.32T 
Ea~ 50.00 lSD.OOT 
'Ea. 6.50 6.50T 
Feet 0.50 1.S0r 

9.00 9.00T 
.' 

#1 9,99 39.96T 
' #1 9.99 ' 19,981 

#3 51.99 51.99T 
4" 3.99 15:96T 
4" 2.99 17.94T 
#1 7.99 15.98T 

PaymentsfCredits 

:' "TERMS,: Invoice due upon receipt. After 30 daysr a 1.5% service TOTAL fee will be assessed monthly •. 
a e 1 P 9 
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City People's Gardens 
/··'\)esign & Landscape 

1,939 E. Madison 
Seattle, WA"98112 _ -~l~l. 
Ph: 20G~324-0963 Fx: 206-328-6114 . .It ~_}~\ :J\.~ ~ 
Email: citypeoplesls@comcast.net 'm'{F t.~ ~\J""'" 
~B-Il-L-T~O-:----------------~~~~fg~~~ . 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTlE,·WA 98112-5016 

. Invoice 
DATE !NVO[CE# 

1131/2008 

DESCRIPTiON QTY MEASURE RATE AMOUNT 
Origamun 'Kent Beauty' 2 4" 5.99 11.98T 
Browallia 'Marine Bells' 2 4" 3.99 7.98T 

. Zinnia 'Hybrid Apricot' 2 #1 3.99 7.98T 
SwedishIVy'Variegata" 4 4" 3.49 13.96T 
HelicInysum 4 4" 3.99 15.96T 

. Osteospermum 'MaJ.' bella' 4 4" 3.99 15.96T 
Osteospermmn 'Acapulco' 4 4" 3.99 15.96T 

: '''\euchera 'Ginger Ale' 1 #1 9.99 9.99T 
.~omoea batatas. 'Marguerite' 6 4" 3.99 23.94T 
Sanvitalia - trailing yellow 6 4" 3.99 23.94T 
Zinnia - orange 3 4" 3.99 l1.97T 
Lantana 'Castle Ortenbm-gi {) 4" 3.99 23.94T 
Salvia'Black & Blue' ... #1 9.99 29.97T .) 

Fountain Grass - purple 1 #1 12.99 12.99T 
Coleus 'Rustic Orange' 2 4" 3.99 7.98T 
Heuchera 'Limc Rickey' 2 #1 11.99 23.98T 
Begonia hiemalis .. 2 4" 3'.99 7.98T 
Impatiens 'Sahnon' 4 ·4" 3.99 15.96T 
Fancy Geranium 3 411 6.99 20,97T 
Lobelia 'MaJ.'inc Biue' .. 9 4" . 3.29 29.61T 
Coleus.'Fishllet Sfockings' 2 4" 3.99 7,98T 
NicotiaJ.la 'Lemon Lime' 6 4" 3.99 . 23.94TI 
Fuchsia 'Golden Marulka' 2 4." 3.99 7.98T . . 
Tuberous Begonia 2 4" 3.99 7.98TI 
Coleus 'Golden Bedder' 2; 4" 3.99 7.98T 
Heuchera 'Obsidian' 2 #1 12.99 25.98T 
Coleus 'Creamy Pineapple' 3 4" 3.99 l1.97T 
Coleus 'Texas Two-Step' .3 4" . 3.99 lL97T 

. Payments[Credits . 

-----. 
fERMS: invoice. due upon receipt After 3D days, a 1.5% service TOTAL 

fee will be assessed monthly. 
. Pa e2 9 
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City l~eoplevs Gardens 
:-''f)esign & Landscape 
: 2939 'E. Madison 

Seattle"WA 98H2 ,-11il 
Ph: 20Q~324-0963 Fx: 206-328-6114 ' :Rf' W;' 

@l;1jJl ~_~.~ . ~ Email: citypeoplesls@comcastnet 1tt'lF ~.¥ 
.--B-!l-L-T-O-:----------..!!li~ .. ~,ra't\f}. 

TAMARA:& PETERMUSSER 
145 39TH AVE E _ 
SEATTLE, WA 98112-5016 

, DESCRIPTION QTY I MEASURE 
- Impatiens 'Super Elfin' 2 6" 

Hosta 'Abba Dabba Do' 3 #1 
Fuchsia 'June -Bride' 3 6" 
Hebe 'Pinocchio' 2 #1 

Debris Disposal-

'iUBTOTAL 
.ialesTax 

. 

I 
TERNlS: InvoKce due upon, ~ipt After 3D a'! ),5% service' 

, fee wHi be assessed rrlonthiy. 
Pa e 3 9 

Invoice 
DATE INVOICE # 

7/31/2008 2000-14887 ' 

RATE AMOUNT 
4,99 9.98T 

12.99 38.97T 
6.99 20.97T 
9.99 19.98T 

70.00 70.00T 

2,557.21 
9.00% 230.15 

, 

, 
Payments/Credits , $-2,787.36 

$O,(lO 
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City People!s Gardens Design 
.:, & Lands·cape .. 
:.' 2939 E . Madison DATE !i)lVOICEfi:. 

Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-32S-6114 
Email: citypeoples!s@comcastnet 

·BILL TO: . 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

8/3112008 

DESCRIPTION SUBTOTAL 

Installation of rock tlU'oughout the garden to help eliminate soil erosion and $4;000.00 
installation of flagstone steppers at a~cess points as pel' bid by Steve Dickinson. 

Work performed in August, 2008. 

----- .. -- .. -------------... ---- ...... -~------- .. -.... I 
. -$1,455.00 . $1,455.00 deposit applied 

$360.00 
Sales Tax 

Total $2,905.00 

Balance Due TERMS: Invoice clue upon receipt. 
After 30 qqVS, a 15% service fee wi!! ~e assessed monthly. 

$0.00 
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City People's Gardens 
.' "'Design & Landscape 

2939 E. Madison 
Seattle,WA.98112 
Ph: 206-324-0963 Fx: 206-328-6114-

. Email: citypeoplesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112·5016 

DESCRIPTION 

Monthly mailitellance including weeding 
and grooming garden beds, containers, and 
hardscape, shaping Boxwood and other 
shl1lbs' as needed, planting, testing 
irrigation, applying Sluggo; pruning trees 
as needed, cleanup and debris disposal. 

"'Iorle pel:fonned ~n August 1, 15; 22, alid 
19,2008.' . 

Labor 
On site design time with Catie Corproll 
Smith .. 
Matel'ials: 
Sluggo 

Plant Materials: 
Hebe 'Western Hills' 
Styraxjaponicus 'Pink Chimes' 
Gardenia 'Kleim's Hardy' 
Euollymus 'Silver Queen' 
Hydrangea quercifolia 'Pee Wee' 
Polystichum munitum 
Miscanthus sinensis 'Cabaret' 
Gaultheria shaHon 
Dahlia 'Darle Angel' 
Carex 'Frosty Curls' 

QTY MEASURE 

36.99 Hrs. 
5. Hrs. 

'1 Ea. .. 

3 #1 
2 #10 
2 . #3 
2 #5 -

3 #2 
6 #1 
2 #5 

36 4" 
6 #1 
6 #1 

TERMS: Invoice due upon receipt. After 30 days, a 1,5% service 
fee will be assessed monthly. , 

Pa e i 9 

\ . 

Invo 
DATE INVOICE # 

8/31/2008 2000~15106 

. RATE AMOUNT 

40.00 1,479.60T 
75.00 375.00T I 

1 

9.99 9.99T 

9.99 29.97T 
160.00 ·320.00T 

45 .991 91.98T 
29.99 59.98:r 
36.99 110.97T 
9.99 59.94T 

41.99 83.98T 
, . 3.99 143.64T 

6.99 41.94T 
6,99 41.94T 

Payme.nts/Credits 
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. , 

City Peoplejs Garden~ 
~'-Design & Landscape 

2939 E. Madison 
Seattle, '1JA 98112 
Ph: 206.,324-0963 Fx: 206-328~6114 

Email;citypeoplesIs@comc·ast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 9~112-5016 

OEseRIPTlON 

Carex 'Fi'osty Curls' 
Helianthemum 'Ben Ledi' 
Bleclmum spicant 
Hydrangea 'Endless Summer' 
Agapanthus 'Storm Cloud' 
Cotula Platt's Black' 
Coreopsis 'Moonbeam' 
, j\sarum ., European Ginger. 

,Fhysocarpus 'Dart's Gold' . 
Spiraea 'White Gold' 
Miscanthus sinensis 'Morning Light' . 
Halconechloa 'Aureolal . 

Carex testacea 
SedmT). ewersii 

Debris Dispos~l 

SUBTOTAL . 
Sales Tax 

QTY MEASURE 

3 ·4/1 
. 12 4" 

2 #2 
3 #5 
5 #2 

18 4" 
3 #1 
3 6" 
1 #2 
.2 #1 
2 #1 
5 #1 
5 4" 

12 4" 

- --"" 
TERMS: Invoice due upon receipt. After 30 days, a 1.5% service 

fee will be assessed monthly. 
Pa e2 9 

Invoice 
DATE INVOICE # T 

8/31/2008 2000-15106 I 

-, 

RATE AMOUNT 

3.99 ' 11.97T 
3.99 47.88T 

,16.99 33.98T 
43.99 131.97T 
24'.99 124.95T 
3.29 59.22T 
8.99 26.97T 
8.99 26.97T 

22.99 22.99T 
11.99 23.98T 
9.99 19'.98T 

15.99 '79.95T 
3.99 19.95T 
3.29 j9.48T 

119.no H9.00T 

3,638.17 
9.00% 327.44 

Payments{Credits $-3,965.61 

TOTAL $ (l.Q 0 
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", 

City People!s Gardens Design 
& Landscape 
2.939 E. Ma9lson 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 2067.328-6ll4 
Email: citypeopIesls@comcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E ' 
SEATTLE; WA 98112~5016 

DESCRIPTtON 

~e-grout of700 square foot flagstone patio as pel' bid by Steve Dickinson. 

Work performed in September, 2008. 

Labor credit 

SUBTOTAL 

... ----_ ... _----------------- .. -------- .... -------
$1,742.18 deposit applied 
-----------.;.---.. ------...... -----........... -... -----.... ~ 

Sales Tax 

, TERMS: invoice due upon receipt. . 
After 30 days, a 1.5% service fee will,be assessed monthly. 

,DATE, !NVO[CE # , 

9/3 {)/2008 2000-15237 

SUBTOTAL 

$4,795.00 

'-$1,695.00 

$3,100,00 

-$1,742.18 

$279.00 

I. 

I Total $1,636.82 

Balance Due $0.00 
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City People's Gardens 
" '~esign & Landscape ,. 

2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: ~itypeoplesIs@comcast.net 

. ,,"'~ ~1 .. ~~~ffJ 
·8-I-LL-T-O-·:---------------------y~·~ ~\~~~. 

TAMARA & PETER MUSSER 
145 39TH AVE-E 
SEATTLE, WA 98112~5015 

Invo 
DATE INVOICE # 

9130/2008 2000·15236 

. . 

. DESCRIPTION QTY j'MEASURE RATE AMOUNT 

Monthly maintenance including weeding 
and grooming garden beds and hardscape 
areas? shearing IIex hedge, tri.mming Ivy, 
shaping Pines and Persimmon tree,.' . 
reducing Oxalis, installing drain rock under 
garage stairs, planting, transplanting 
Heathers and Phormium, removing fiuit 
lfbris, pmning shrubs as needed, cleanup 

, .. J.l1d debris disposaL 

Work perfonned ali September 3, 12, 19~ 
and 26, 2008. 

I, 

Labor' 34.11 Bis. 45.00 1,534.95T 
Design time ';Vith Catie Corpron Smith 3 1 Hi·s. 75.00 22S.00T 

Materials: 
Drain To.ek - 7/8" 1 Yard 60;00 . 6O.00T 

Plant Matei'ials: 
Hebe 'McKeanii' 6 #1 12.99 J7.94T 
Lavandula 'Hidcote' 10 #1 8.99' 89.90T 
Pittosporum tenuifoliuIn 'Marjorie 1 #3 32.99 32.99T 
Chaunon' 
Phormium 'Platt's Black' 2 #1 13.99 27.98T 
Viola 'Penny White' , 32 4" 1.79' 57.28T 
Pansy 'Peach Shades' 36 . 4" 1.79 64,44T 
Soleil'o1i~ soleirolii 'Baby's Tears' ' 79 4" 3.29 259.91T 

Payments/Credits 

. TERMS: Invoice due upon receipt 30 a1 
fee wlU be asses:,'> monthly, 

Paga i 
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" 

.. City People1s Gardens Invoice 
DATE I· !NVOICE # 

. -'"Design' & Landscape 
2939 E. Madison 
Seattle, WA 98112 . --i{l11 
'Ph: 206-324-0%3 Fx: 206-328-6114 ~ '~it 'il!h' lrJilil ~lk_ ... y,. sjJ;a. . Email: citjpeoplesls@comcast.net l~". n, .---_--.:... ______ ~~" n\ ~ . 
BILL TO: . ::~~ >\'t":~ 
~------------------~--------~ 

9/3012008. I 2000~15236 

TAMARA & PETER MUSSER 
1'45 39TH AVE E 
'SEATTLE, iNA 98112~5016 

DESCRIPT!ON QTY I MEASURE RATE ' AMOUNT 

Hebe glauca 18 4" 3.29 59.22T 
Anemone 'Flaming' ·5 6" 6.99 34.95T 
Campanula:'Dickson's Gold' . 3 6" 6.99 . 20.97T 
Narcissus bulbs 30 Ea. 1.19 35.70T 
Tulip 'Daiwin Iiybdd' 100 Ea. 0.79 79.00}, 

Debris Disposai 98.00 98.00T 

eJUBTQTAL 2,758.23 
Sales Tax 

I 
9.00% 248.24 

'. 

; 

.. 
I 

Payments/Credits $-3,006.47 

. TERMS: Invoice due upon receipt. After 30 days, a 1.5% servIce 
TOTAL $0.00 . . 

fee wIll be assessed monthly. 
Page? 
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City People's Gardens 
:'---,?esign & Landscape 

2939 E . Madison 
Seattle, WA 98112 
Ph: 206-324-0963 Fx: 206-328-6114-
Email: citypeop!esIs@comcast.net 

BllLTO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

. DE$CRiPT!ON 

Extra rock work as per Peter Musser 
including installing additional granite 
retaining wall below garage and tightening 
flagstone w(;llkway steppers for safer .. 
footing. 

Work perfOlmecl: on 8/'17 and 9/15-18/08. 

..:..:abor 

Materials: 
White river basalt 
Variegated standing granite - ~.5" 
Pennsylv:ania bluestone " 
Bandera granite 

SUBTOTAL 
Sales Tax r 

I 

QTY MEASURE 

14.R& Hl'$. 

"TERMS; hwoice due upon receipt. After 30 days, a 1.5% service 
fee wi!! be ass~ssed monthly. " 

Invoice 
. DATE 

9/3012008 

RATE AMOUNT 

45.00 (l'69.60T 

51.00 5l.00T 
47.40 47.40T 
40.00 40.00T 

I 
83.70 83.70T 

I 
891.70 

9.00% 80.25 

$-971.95 

TOTAL $0:00 
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City People's (iardens 
"'Design & Landscape 
2939 E. Madison 

Invoi.ce 
DATE INVOICE # 

Seattl.e;, WA 98112 . ·~l~i. 
Ph: 206-324-0%3 Fx: 206-328-6114 . «l' -.~·~W 

10/31/2008 

i!f! ~~,-l< dJ:a Email: dtypeopiesIs@comca.st.uet ~~ ~~ 11')1 
~--------------~~~-~~ 
BilL TO: . 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 9B112u501 6 

DESCRIPTION 

Monthly maintenmlce including weeding 
and grooming garden beds, transplanting 
Thujas, planting, mulching, cleauvp and 
debris disposal. 

Work performed on October 10, 17, and. 
31,2008. 

··.Labor . 
On site desigri·time with Catie.Corproll 
Smith 

Materials: 
Cedar qrovecompost 
Lodge pole - S' 
Misc. materials 

: 
Plant Materials: 
Cupressus sempervirens 
Viola 'PelU1Y Orchid Frost' 
Cyclamen 
Hebe 'Tricolor' 
Dinosaur Kale 
Ornamental'Pepper 
Comprosa 'Evening Glowi 

Viola 'Pelmy Primrose' 
Vi~la 'Panola Rose Picture' 
Viola 'Mar,iposa Marina' 

'TERMS: lilvoice due upon 

! 

QTY MEASURE 

59.46 Hrs. 
4 Hi"s. 

13 Bags 
1 Ea. 

5 , #15 
4 4" 

20 4" 
'- 1 #1 

1 #1 
2 4" 
1 6" 
4 4" 
2 4.11 

6 4" 

30 days,t:l 1.5% service 
fee wi!! be assessed monthly •. 

Page 1 

RATE AMOUNT 

45;00 2,675,70T 
75.00 300.00T 

\ 

6.79 88.27T 
7.00 7.0,oT 

51.88 5U 8T 

276.00 1,380.00T 
1.79 7.16T 
6.99 139.80T· 
9.99 9.99T 
5.99 S.99T 
4.99 9.98T 
9.99 9.99T 
1.19 7.i6T 
1.79· . 3.58T 
1.19 10.74T 

'Paym'entsfCredits 

I TOTAL 
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CitY People's Gardens 
: - '"Design & Landscape 

2939 E. Madison 
Seattle, WA 98112 , , 
Ph: 206-324-0963 Fx: 206-328-6114 
Email: dtyp.eoplesls@comc~st.net 

BiLL TO: 

'TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-S016 

DESCRIPTION 

. Carex testacea 
Hebe pimeleoides 
Viola 'Fem1yBlue' 
Viola 'Delta Blue' 
Vineamajol' 'Wojo's Gem' 
Dusty Miller 
Viola- blue 

, '\ster - purple 
Aeuchera 'Key Lime P.1e' 
Ajuga reptans 'Black Scallop' 
Acorus 'Ogon' 
Equisetum 
Helleborus 
Polystichum polyblepharuID 
Fern 
LiIiope 

Debris Disposal 

SlJBTOTAL 
Sales Tax 

, ' 

QTY 

3 
2 
4 

' , 

2 
5' 
6 

14 
2 
2 
2 
2 
1 
2 

I 2 
2 
1 

, 

. ' 

' , 

.- ~." .-."'.'.' . " " .~~~~,= .. =","~""~,,,~.".~~~ 

Invoice 
DATE, INVOICE # 

10/31/2008 2000-15373 

MEASURE RATE AMOUNT 

4" 4.99 14.97T 
4" 6.99 13.98T 
4/1 1.79 ,7.16T 
4" 1.79 3.58T 
4" 3.29 16.4ST 
4" 3.99 23.94T· 
4/1 1.79 25.06T 
6" 3.99 7.98T 
#1 13.99 27.98T 
4" 3.29 6.S8T 
4" 3.99 7.~.8T 

. . #1 8.99 8.99T 
4" 6.99 l3.98T 
#1 9.99 . 19.98T 
4" 5.99 11 .98T 
#1 10.99 10.99T 

61.00 61.00T 

4,989.82 
9.00% 449.08 

I 

Payments{Credits $-5,438.90 

TERMS: hwoic:~ due upon receipt After 30 days, a 1.50/(1 service 
TOTAL $!tOO fee will be assesse,d monthly. 

Page 2 
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City People's Gardens 
--'1)esign & .Landscape 

'2939 E. Madison 
Seattle, WA 98112 , 
Ph: 206-324-0963 F:x: 206~328-6114 
Email: dtypeoplesls@comcast.net ' 

BILL TO.: 

TAMARA & PETER MUSSER 
145 39TH AVE E ' 
SEATTLE; WA 98112-5016 

DESCRIPT(QN 

Monthly maintenance. indudiuK weeding 
and grooming garden beds and hardscape 
areas, skimming pond, raking leaves, 
reducing Oxalis, Planting fern grotto, 
planting Thujas, trimming Leylandii 
hedges, pruning Laurel, shaping sIuubs as 
needed, cleanup and debris disposal. 

#ork performed 011November 5, 12,20, 
and 26, 2008. 

Labor 

Materials: 
Gardner & Bloome soil building compost 
Cedar Grove compost 

Plant Materials: 
Baby's Tears 
Deer Fel11 
MaidenFem 
,,!huja occidentaHs. 'Emerald Gree~' 

Debris Dispo?al 

Sl.JBTOTAL 
Sales Tax 

, 

I 

I 

I 
DATE 

11/30/2008 

QTY MEASURE RATE 

. . 

54.02 . tfrs. 45.00 

" . 
i 

2 Bales 9.99 
7 Bags 5.19 

15 4" 3.291 
3' #1 . 8.99 
8 4" 3.99 
8 7' 89.99 

259.00 

9,00% 

PaymentsfCredits 

'TERMS: Invoice due upon receipt. After 30 days, a 1.5% service TOTAL 
fee will be assessed monthly. 

INVo[CE# I 

AMOUNT 

2,430.90T 

19,98T 
40.53T; 

.. 

49.3ST 
26.97T 
31.92T 

719.92T 

259,OOT 

3,578.51 
322.07 

$-3,900.64 1 

$0.00 
( 
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City People's Gardens 
······:pesign & Landscape 

2939 E. Madison 
Seattle, WA 98112 
Ph: 206-324-0963 :Fx: 206-328-6114-
Email: dtypeoplesls@c.omcast.net 

BILL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E 
SEATTLE, WA 98112-5016 

DESCRIPTION.· 

Monthly maintenance including weeding 
and grooming garden beds and containers, 
staking Italian Cypress, raking Iea.ves, 
skinuning pond, mulching La.venders, 
refi:eshing colOr in containers, reducing Ivy 
from Thuja bed, shaping shrubs a.s needed, 
cleanup and debris disposal. 

v\1orkpel'formed on 12/5 and 12/12/08. 

Labor 

Materials: 
Lodge pole - 6' 
Green wire 
Gardner & Broome soil building compost 

Plant Materials: 
Primrose - red/white 

Debris Disposal 

SUBTOTAL --

Sales Tax 

TERMS Invoice due upon receipt 

QTY 

fee will be assessed monthly. 

Invoice 
.. DATE INVO!CE#; 

12/31/20013 2000~15607 . 

MEASURE RATE AMOUNT 

. 

23 FIrs. 45.00 1,035.001' 

2 Ea. 6.50 13.00T 
:5 Feet 0.50 2.501' 
1 Bale 9.99 9.99T 

10 4;1 1.79 17.90T 

35.00 35.00-1' 

1,113.39 
9.00% 100.21 

PaymenfsfCredits $-1,213.60 

<.\. 1.5% service 
TOTAL $0.00 
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City People's Gardens Design 
& Landscape 

" 2939 E: Madison 
Seattle, WA 98112 
Ph: 206·324-0963 Fx: 206-328-6114 
Email: dtypeoplesls@comcastnet 

BiLL TO: 

TAMARA & PETER MUSSER 
145 39TH AVE E -
SEATTLE, WA 98112~5016 

DESCRIPTION 

Installation of cha1ll.1el drain with decorative grate at base of entry steps as per 
bid by Steve Dickinson. 

Work performed in FebrualY and March, 2009 . 

....... -......... -----------........... "' ... -- ... -... ---~--- ....... ~ ... -..... -... -... ----
$1,436.00 deposit applied 
-----.. --... - --...... ---------... ---------.. ---.. ---... -~-----

Sales Tax: 

" 

I -

I 

TERMS: Invoice clue UpOI'! i'ece1pt. 
After 30 clays, a 1.5% service fee will be assessed monthly. 

Invoice 
DATE INVOICE # 

2128/2009 2000~lS819 

SUBTOTAL 

$3,950.00 

-$1,436.00 

$355-,50 

Total $2)869.50 

Balance Due $0.00 

APR 215 
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1 . 

2 

3 

4 

5 

6 

7 

8 

,' .... ;,.:. .• . _.,L'.,·. , . ••.•. """ ,' .' _'_~ • . , ' .. ;'" l. 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN ANTI FOR THE COlJNTY OF KING 

MARK BRITTON and BRIGID 

I 
I 

9 CONYBEARE BRITTON, husband and 
wife, NO. 12-2-22451-0 SEA ' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Plaintiffs, 

v. 

PETER M. MUSSER AND TAMARA H. 
MUSSER, husband and wife, 

Defendants. 

CORRECTED DECLARATION OF 
TONY SACCO 

. Tony Sacco, states and declares as follows: 

1. I am over the age of 18, have personal knowledge of the facts and 

circumstances contained herein, and I am competent to testify thereto. I currently 

reside at 10427 65th Ave S., Seattle, Washington. 

2. I previously signed a Declaration in this matter that had been prepared 

by Adam Asher: See Exhibit A, which is the final version and exhibit A to the 

declaration that Adam Asher emailedme.lsigned it and mailed it to Mr. Asher but 

did not make a copy of the signed document. I provided a copy of that declaration to 

Scott Sleight and 1 discussed that declaration with Scott Sleight on April 26, 2013. 

CORRECTED DECLARATION OF TONY 
SACCO - 1 
132338.1 / 100758.2 

r-nanr<.u; ",,, 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1.7 

18 

19 

20 

21 

22 

23 

241 

3. During that telephone call, it became apparent to me that certain 

statements in the declaration I had signed were not accurate. Based on information 

that had been provided to me by Ml'. Asher, I thought that the declaration he' had 

prepared was accurate at the time I signed it, but once I further discussed it with Scott 

Sleight, I realized that certain facts needed correction and that information that I had 

provided Mr. Asher was either not in the declaration or is stated incorrectly in the 

declaration. 

4. Because of this, and to clarify any doubts or confusion, I asked Scott 

Sleight ifhe would meet me at his client's property so that I could f'w.ther ren:esh my 
-, 

recollection of what I had done when perfonl1ing landscaping for Peter and Tamara 

Musser in approximately 2007 and 2008 

5, I met Scott Sleight at his client's propelty on April' 30, 2013. We 

further discussed the declaration I had signed and my recollection of what I had 

considered to be the boundary line between the two properties and the areas of the 

Musser Property that 'my crew and I had worked on, I am revoking my declaration at 

Exhibit A and replacing it with this Declaration. 

Based on my site visit on Apri130, 2013 and review of the photograph I' 6. 

I 
I 

at Exhibit B, I am certain that the wooden fence and the trajectory of that fence if 

projected west represent the perceived northern boundary of the Mussel' Property 

" during the time I was working at that property. The row of potted cedar trees that are 

currently extending east to west along the same line as the wooden fence shown in 

Exhibit B represents what I believed to be the obvious northern boundary of the 

Musser Property and that is the location that I had the City Peoples landscaping crew 

, maintain up to. Neither my crew nor myself maintained any of the landscaping north 

CORRECTED DECLARATION OF TONY 
SACCO-2 
132338.1 / 100758.2 

.! 
I 
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10 

11 

12 

13 

14 

15 

16 

171 
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19 1 

20 

~~,l 
I 

23' 
I 

241 

I 

of the wooden fence or the current location of the potted cedar trees. The potted 

cedar trees in Exhibit B a~e located .in the same approximate location as the 

construction fencing shown in Exhibit C. 

7. ,For further clarification, the survey exhibit to my prior declai'ation and 

the shaded red area on that exhibit were prepared by Mr. Asher. I stated in 

paragraph 6 of that declaration that "I believe the highlighted area is the area of the 

Musser Property that we maintained," because I. believed the survey stakes were 

represented by the northern-most black line on that survey exhibit and that our 

maintenance boundary, most significantly at the formal rockery, was somewhere a 

few feet closer to the southern red line; I now realize that I misunderstood the survey 

because I had thought that the northern-most red line was the same location as where 

the potted cedar trees shown · in Exhibit B are currently located. In fact, I can now 

say that the City Peoples crew did not perform work up to the northern-most red line 

but, rather, only to the southern-most red line drawn by Mr. Asher on the survey 

exhibit. I do not recall maintaining the fonnal rockery north of the row of potted 

cedars shown in Exhibit B. The photographs at Exhibits Band C most accurately 

reflect what we treated as the Mussers' northern boundary line, represented by the 

potted cedar trees and the construction fencing. I -did not a.'ld I never observed the 

City Peoples crew perfonn work north of the wooden fence or north of the potted 

cedar trees in Exhibit B. 

8. The photographs in Exhibit D show several wax leaf privet plants that 

seemed to have been planted at what we considered the boundary line to mark the 

n01thern boundary of the Musser Property. Wax leaf privets are a type of plant that is 

often used in landscaping to establish a boundary. 

CORRECTED DECLARATION OF TONY 
SACCO-3 
!32338.1 ! 100758.2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20' 

21 

22 

23 

9. In paragraph 3 of the declaration prepared by I\1r, Asher, it states "At an 
times, I believed the rhododendron WaS clearly on the Musser Propelty." This is not 

accur,ate. I did not know if the root ball of the rhododendron was on the Musser 

Property or not. The only work I did on the rhododendron was to occasionally trim' 

the south side of it and to remove ivy from the trunk as needed. I do not recall' 

trimming the sides, of the Rhodod,endron and never pruned the northern side of that 

bush. 

10, In paragraph 4 of the declaration prepared by .!vir. Asher, it states "I 

believed the laurel was on the Musser Propelty." This also. is not accurate. I believed 

that the laurel was north of the Musser Property or right on the property line. 

Occasionally, City Peoples' crew trimmed the south side of the laurel to remove 

branches hanging over the Musser patio. I never trimmed any other sides including 

the nOlthem side of the laurel, nor did we maintain the top or the height of the laurel. 

11, In paragraph 5 of the declaration prepared by Mr. Asher, I reference 

several arborvitae on the Musser Property. Those arborvitae are no longer present on 

the Musser Propelty. There currently are two arborvitae on the Britton Property, but 

City Peoples did not perform any maintenance on those two arborvitae. During my 

maintenance, I believed those two arborvitae were on the Britton Property. The 

weeding and oxalis removal referenced in paragraph 5 of that declaration occurred 

only south of these two ~xisting arborvitae. There remains a boxwood bush just 

north of these two arborvitae that City Peoples occasionally trimmed the south side 

of. 

CORRECTED DECLARATION OF TONY 
SACCO - 4 
132338.1 ! 100758.2 
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12. City Peoples did not maintain the following: The euonymus bushes 

between the rhododendron and the laurel; the fuchsia plant and surrounding area 

between the laurel and the rockery; and the rockery north of the potted cedar trees. 

13. When I met Mr. Asher at the Musser Property and again when I met Mr. 

Sleight at the Britton Property, I observed the location of the Mussers' survey stakes 

and the ted tape comlccting those stakes. The stakes I observed are located well 

north of the area maintained by City Peoples. I even asked Mr. Asher why the 

Mussers would want to put a fence where the wooden stakes are located. Mr. Asher 

made a comment to me that he is also surprised that the Mussers want to put a fence 

there and he said something like "you would think they have plenty of land," which 

led me to believe we were on the same page. Clearly we were not. 

14. I told Mr. Asher several times that we treated the boundary line as a 

blurry area and we only cleared areas that we felt made logical sense in the Mussers' 

garden. These areas were not north of where the potted cedar trees are currently 

located. 

I declare under penalty of pezjury under the laws of the state of Washington that 

the foregoing is true and correct. 

Executed this __ day of ____ --.....,.;, 2013 , 

CORRECTED DECLARATION 
SACCO ~ 5 
132338.1 / 100758.2 

Tony Sacco 

TONY Ahle rs& Cressrnanr-u.c 
9~:nIlRDA\'Iilftra.,'uiTz)w 

. SE;Ame, \'i'ASIlL'i<irD.~.Il~I(lHOM 
OW)m·9S«'. fl>:!c(1l.16Jm~ 

.... ,-,.-. - . 
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I 
1 Honorable Monica Benton I 

Hearing Date: June 7, 2013 , 9:00 a.m. 

2 

3 

4 

With Oral Argument 

5 

6 

7 

8 

SUPERlOR COURT OF WASHWGTON FOR KlNG COUNTY 

MARK BRITTON and BRIGID 
9 CONYBEARE BRITTON, husband and wife, 

10 Plaintiffs, 

11 v. 

121 PETER M. MUSSER AND TAMARA H. 
l\,fUSSER, husband and wife, 

Defendants. 

NO. 12-2-22451-0 SEA 

SECOND DECLARATION OF 
ADAMR. ASHER 

13 

14 

15 

16 

17 

18 

19 

I, Adam R. Asher, am over the age of 18 years, am competent to testify to the matters 

21 

22 

23 

24 

25 

set forth herein, and ma...."<:e tIlis declaration of my own personal knowledge and belief. 

1. I am one of the attorneys for Defendants Peter M. Musser and Tamara H. . 

Musser. 

2. . Attached hereto as Exhibit A is a true and accurate copy of a survey prepared 

by Barghausen Consulting Engineers, Inc. dated October 31, 2012. ' 

3. Attached hereto as Exhibit B is a tme and accurate copy of a photograph of 

the rhododendron area . . 

4. ' Attached hereto as Exhibit C is a true and accurate copy of a photograph of 

the area between the rhododendron and laurel;. 

26 , 

I. SECOND DECLARATION OF 
ADAM R. ASHER 

Socius Law Group, PLLC 

-1-
1145TLdoc 

ATTORNEYS 
Two Union Square. 601 Union Slreet, Suite 4950 

Seattle, Washington 98'101.3951 
Teiephone 206.838.9100 
Facsimile 206.838.9101 
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5. Attached hereto as Exhibit D is a true and accurate copy of a photograph of 

the laurel. 

6. Attached hereto as Exhibit E is a true and accurate copy of the Declaration of 

Timothy J. Dyson. 

7. Attached hereto as Exhibit F is a true and accurate copy of the Declaration of 

Deborah Klein. 

8. Attached hereto as Exhibi.t G is a true and accurate copy of Plaintiffs' 

responses to First Set of Interrogatories and Requests for Production. 

9. Attached hereto as Exhibit H is a true and accurate copy ofllie Statutory 

Warranty Deed dated April 16, 1999. 

10. Attached hereto as Exhibit I is a true and accurate copy of portions of the 

deposition transcript of Brigid Britton taken on April 3, 2013. 

11. Attached hereto as Exhibit J is a true and accurate copy of email 

correspondence between counsel for the parties regarding the Mussel'S' request for 

supplemental discovery responses. 

I declare under the penalty of perjury of the laws of the state of Wasmngton that the 

foregoing is true and COlTect. 
:fv' .. 

DATED this IO day of May, 2013, at Seattle, Washington. 

SECOND DECLARATION OF 
ADAM R. ASHER 
114573.doc 

-2-

Socius Law Group, PLLC 
ATTORNEYS 

Two Unloll Square. 601 Unioll Street. Suite 4950 
Seattle. Washington 98 101.3951 

Telephone 206.838.9100 
Facsilnile 206.838.9101 

! 
I 

! 
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EXHIBIT 

3815 E. JOHN ST. 
APN 195470-0320 

"'-~ 

~Ch\ 

APN 195470-0325 

z 
w 
(5 

N 

o 
~ 

/' 
'i6 
i': 

,::l 

SOUTHERLY UNE OF TRACT 51· N89'S8'4\l"VI :;-
---------TMcr~-------------- ~ 

"DENNY- 8UIINE-LAKE PAR~ ADDmON TO THE CITY OF SEATTLE" 
c') 

1"=10' VERl1CAL N!A 
182.15 72ND AVENUE SOUiH 
KlliT. WA 98032 

"" (425l25'-6222 
-: (425 251-~782 fAX 

CIVIL ENGINEERING. lAND 
pjj.NNING, SURVEYING. 
ENVIRONMENTAL SERVICES 

DRAWN OBH 

(VOl..9, PG. 85) . 

For: 
MARK BRITTON 

TWa: 

LOCATION EXHIBIT. 

JOB NUMB£R 

15722 
15722L001.D 

SH£ET 

_1_ 0f_·1_ 
DATE 0 31/2012 

BRITTON000003 
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---SUPERIOR COlJRT 01' WAS:mNGTON FOR KJNG COUNTY 

tvfl\ltK BrurrO'N and BrtrOIT> 
CON").'l3EARE BRn'l'ON; liusband mtd wIfe, 

PlaDltHrs, 

PETBR M. h-1USSER AND Ti\t\1l';_RJ.\ 1t 
irossm1,J~t1sban~ @d wjt~,. ~_' _ 

Detelt<1al1w. '_ - , 

..,;,..-----:-~~-.~-.,.- - - - - -

NOo 12-2~22451-0 SEA 

DECtAllATION OF 1lMO'114Y J. 
DYSON 

I, 11Jl1v-tliY J. Dyson, {tUl c~)Ji)petent to testUy to the ttla{t!ixs sct forth herein and mak~ 

this dcclantH(li'l of 1iiJ 0\';'11: perst>l1l'll ktl.ow!~d~ and bel:ict ,-

J,. 

S1reit, .s~1.ttl\l1 WA 981121'1 Augt~st 1997 ftotn {h0I~stl\te of t utner C, tOS0),. 
19 

20 

21 

I 

2. At tb_~ Urn¢: WCl!lJtc.lmsl'!cl ~e n?t1se, it hitd wt Qtclt lived in fo_r SQme lime,. 

Our unde.rstaniliJlg ,vas that it h.ad been' VMflnt for !)everat Y(;;('<r$, Th~ house WirS- in a scllou!;) 

$tat", of dlf5tcpait'. \Vr::; ti,ldei'cook alarg;; rCiiO-vaUOil arthe hons";~ . 
The extct'ior of the propcli:y lwdMt been maintained either and was vC't." 

/ - , 

:OE(~t.ARAr!oN OF TrMOTHY J. 
DYSON 
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1 4. Once the renovations offhe house were aone, in 1999-, w(~ :;.tatted dlJil)g VCty 

2 

4. bushes:. NQr did 'Nt;. pltmt anything. 

5. 
. ' 

another 1141-150 for srue that \',11:;; pt\ro11<\$ed, Wf:, then soid this housC'l roJOhii K1.ctfl. i? Aprll 
7 1999, £\111 titlder~tMding IS fJi.aUoJlfi Klcin dld furthex renovaHonS- to the n{)ti!;e, mId that 

9' 

10 

H 

Ii 

B 

14 - Jv-. J... 
( Executed this l-j~ d:tl 01:~V~"Y /-:"~ 

1$ at fut; 6--16 ,CtUttofma. \, 

16 

·17 

lS 

20 

21 

nEC1iktt~:rl0N OF TTIvI01ltY 1. 
lWSON 

I 
\ 
! 
I 
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2 

3 

4, . 

5 I 
6,' IN THE SUPERIOR COlJRT OF TIlE STATE OF W ASHINGTON [, " 

IN AND FOR THE COUNTY OF KING I 
7 1 

! MARK. BRITTON and BRlGID 
81 CONYBEARE BRITTON, husband and 

9 

10 

11 

12 

l3 

14-

·15 

16 

17 

18 

19 

201 

21 

22 

23 

24 

wife, NO. 12-4-22451-0 SEA 

Plaintiffs, 

v. 

PETER M. MUSSER AND TAMARA H. 
MUSSER; husband and wife, 

Defendants. 

DECLARATION OF DEBORAH 
KLEIN 

, Deborah Klein states and declares as foIIows: ' 

1. I am over the age of 18, have personal knowledge of the facts' and 

circumstances contained herein, and I am competent to testifY thereto. I cUIrently 

reside at 760 Park Avenue, Apartment 6, New York, NY 10021. 

2. From April 30,1999, through October 13, 2003, my husband and I 

o\'med the Property fit 381S:East John. Street, Seattle ("Property.") We sold the 

Property to Mark and Brigid Brittop-. 

3. I am providing this Declaration to explain what we believed to be and 

treated as the southern bouncIa:rY line of the Property du.ri..ng Ol1r approximate f011t and 

one-halfyeaIs of ownersbip of the Property. 

DECLlillATION OF DEBORAH KLEIN -1 
128933.111007582 
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----~----- -- - --- -- . 
" .. ~: :C.: 

1 4. The descriptions of our landscaping and D;laintenance activities and of 

2 the southern boundary line of the Property arc made as ill am standing on the Property 

3 facing south. 

4 5. When we purchased the Property, the wooden fence shown in Exhibit A 

5 was already present. While the wooden fence does not run, the entire length of the 

6 southern boundfu)' line of the Property, if a line paranel to the wooden fence is 

7 ' projected westward (to the right on Exhibit A,) that projected line running West would 

8 be consistent with w~at we considered to be the sorriliem boundary of the Property and 

9 'We exclusively mamtained the plants and landscaping up to that projected line. 

10 6. When we purchased the Property, there was not very much landscaping 

11 along the southern boundary of the Property, so we , had significant landscaping 

12 installed along'what we believed to be the southem boundary of the Property. 

13 7. The temporary fencing and all trees, bushes or plants immediately north 

14 of or attached thweto sho~n in Exhibit B marks what we considered to be the Bonthem 

15 bounda..y of the Property. We, and OUI' gardeners and landscapers, were the only 

16 'people who maintained the landscaping, including watering, planting and maintenance 

17 up to the'Iocation where the fencing in Ey..hlbit B, is located. We considered all of this 

18 area to be our prop~rty. 

I 
19 8. We instilled the stone pathviay shovm in Exhibit C and our gardeners 

20 and I exclusively maintained a row of plants to the. s~ufu. side of ~he stone pathway 'as a 

21 privacy screen. 

221 9. While we kept this row of plants maintained, the neighboring yard to the 

23- . South. of what we considered to be the southem l)oundary of the Property was not 

24 maintained by the family mat oWlled wbat is now the MuSser property. It was 

oVl';rgtoWTI and not maintained. Because of that condition, our landscaping activrues 

'.1 DECLARATION OF DEBORAH KLEIN - 2 
1. 128933.11100758,2 
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-.: -" - . -_. - :--- - ~- ~:: 

1· were very obvious and easily discernible from the non~lanclgcaped property to the I· 
2 south. 

10. We had our gardeners install the watering hoses shown in the 311 
4 I photographs in Exhlbit D to water the plants Lhat we maintained along what we 

5· considered to be the souLhem boundary of the Property. 

6 11. We 11180 exclusively maintained the rockery and plants up to where the 

78' 1,' tempO!fu.) fence is located in Exhibit E. We believed thls was part of the Property a...,d 

used it as such at all times . . 

9 12. During the entire time we owned the Property, no one who owned or 

10 occupied the Musser Property ever complained about our activities along the southern 

11 . boundary or asserted that it was not part of our Property. 
.' . 

12 I declare underpenaI\.y of peIjury uncler the laws of the states of Washington 

13 and New York that the foregoing is true and correct.· 

14 . Datedthis2L..~yof 'Wav~~2012. 
15 

16 

17 

18 

19 

20 

21' 

22 

23 

24 

. (~. Ir~ . ' 
. By: (,I \~-"'V~ 

Deborah .' ~irJ;' , 
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IN THE SUPERIOR COURT OF THE STATE OF WASF.lNGTON 
IN AND FOR THE COUNTY OF KING 

MARK. BRITTON and-BRIGID 
9 CONYBEARE BRITTON, husband and 

wife, NO. 12-2-22451-0 SEA 
10 

11 

12 
v. 

Plaintiffs, 

PETER M. MUSSER AND TAt\1ARA H. 
13 MUSSER, husband and wife, 

DEFENDANTS' FIRST SET OF 
INTERROGATORIES AND 
REQUESTS FOR PRODUCTION OF 
DOCUIvlENTS TO PLAINTIFFS 
AND RESPONSES AND 
OBJECTIONS THERETO 

14 

15 

16 

Defendants. 

GENERAL OBJECTIONS 

Plaii'1tiffs Mark Blitfon and Brigid Con-ybeare Britton ("Plaintiffs") make the 

171 following General Objections. Each of these General Objectiops is incorporated into 

18 1, each of Plaintiffs' responses. 

191 
2~. -, 

'("Defendants") definitions and instructions to ihe extent that they seekto impose UpOD. 

21 I Plaintiffs any obligation beyond those found in the Washington Civil Rules and the 

L Plaintiffs object to Defendants. Peter M. Musser and Tfu'1lara H. Musser 

22 I i 1 .t: . 40. dan d fi . . . I Local. Rilles Lor King COUllty. De!en . is' e ImtlOns and mstmctions are overly 

23 I. broad, unduly burdensor:ne, vague, and coru4.Ising. Plaintiffs do not intend to be bound 
241 . -

!I DEFENDANTS' FIRST SET OF INTERROGATORIES ~ 
AND REQUESTS FOR PRODUCTION OF DOCtJMENTS Ahlers&Cressrna''I . I 

I 
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS i,i::~~~~"~;or,-:o . '''U:

1 
THERETO-PAGE 1 

! 'I' I 
II ]28554,1 ,I 
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11 by the flxbitrary definitions and instructions as stated in Defendants' discovery requests 

21 and will answer the discovery requests on1yas required by the Washington Civil Rules 

3 and the Local. Rules for King County. 

4 2. Plaintiffs' responses to Defendants' Interrogatories and Requests for 

5 Production represent its reasonable efforts to provide information within its possession, 

6 custody, or cO.ntrol after a reasonable search, Plaintiffs reserve the right to amend, 

7 supplement, or alter its answers set forill herein and to proviqe additional information 

8 that may be subsequently discovered. 

9 3. Plaintiffs objects to each and. every interrogatory and request for 

10 production to the extent that it seeks infonnation 01' documentation protected by any 

11 privilege, including without limitation the attomey-client privilege, the work-product 

12 doctrine, or any other applicable privilege. Plaintiffs hereby assert; all such privileges. 

13 Plaintiffs ".rill not disclose such privileged information or doclllUentation in response to 

'14 Defendants' discovery requests. 

15 4. Plaintiffs objects to each and every interrogatQry and request for 

16 production to t he extent they are 110t limited in.time. 

17 

18 

19 

20 

5. Plaintiffs objects to each and every interrogatory and request for 

production to the extent that tbey are not li..'1lited to information that i~ within Plaintiffs' 

possession., custody, or controL Plaintiffs will disclose only responsive, non-privileged 

information that is within its possession, custody, or controL 

6. Plaintiffs· objects to: each and"everi interrogatory and· request for 

production to the extent they seek documents OJ.' information \vithin the possession, 

DEFENDANTS' FIRST SET OF lNTER.l{OGATORlES 
AND REQUESTS FOR PRODUCTION OF DOCfJMENTS 
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS 
THERETO - PAGE 2 

123554.1 
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I!' custody, and control of Defendants and/or are equally as available to Defendants as 

2 they are to Plaintiffs. 

3 LNTERROGATORIES AND REQUESTS FOR PRODUCTION 

4 INTERROGATORY NO.1: Identify each person answering these 

5: interrogatories, state such- person's authority to do so on behalf of Plaiutiffs, and 

6 specifY each interrogatory answer to which each persoll contributed. 

7 ANSW""ER: 

8 Brigid Cony~eare Britton 

9 Mark Britton 

10 

11 INTERROGATORY NO.2: Have you obtained. a legal description for the 

12 "Disputed Areas" refelTed to in Paragraph 3.8 of the Complaint. If pO; please provide 

13 the legal description. 

14 ANSWER: 

15 Yes. See surveyo~"s drawing preparedbyBarghausen CODSulting Engineers, . 

16 Inc. dated Octo1:Jer 31. 2012 included in Plaintiff's document production. 

17' (BRITTON000003) 

18 1 

19
1 

REQUEST FOR PRODUCTION NO.1: Produce all surveys Dr other 

201 

211 
2) 
23 

24 

documents containing the legal description of the "Disputed Areas." 

RESPONSE: 

See BRlTTONOOOOOl;.. BRlTION000005 

DEFENDANTS' FIRST SET OF lNTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO PLAlNTIFFS AND RESPONSES AND OBJECTiONS 
}'HERETO ~ PAGE 3 
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11 INTERROGATORY NO.3: If your answer to Interrogatory No.2 is 110, 

21 pIe"" describe by metes ond bom,,", tl" "Dispuuod Areas" of the Musser Property lh" 

3 you are alleging title to by adverse possession: 

4 ANSWER: 

5 Not applicable. 

6 

7 INTERROGATORY NO.4; Using Exhibit A to the Complaint, attached 

8 hereto; please draw what you contend are the "Disputed Areas" and the new boundary 

9 line you seek through adverse possession. Iuclude in your drawing the dimensions of 

10 the "Disputed Areas." 

11 ANSWER: 

. 12 See.BRTITON000003 

13 

14 INTERROGATORY NO. 5: State, in detail, the factual basis for your 

15 contention in Pat:agraph 3.7 of the Complaint that "[flOT a period often years' or more 

16 Britton, and their predecessors in interest have m aintained the rookeries on each end of 

17 the common boundary and have maintained, prun!!d and controlled the height of the 

18 laurel hedge.'" 

19 ANSWER: ' 

.20 Rockeries: 
I 
I 

21 I The areas close to the eastern and westem ends of Plaintiffs' sout11em propelty 

22 line have rockeries that serve as retaining walls for Plaintiffs' and their predecessor' s 

23 

24 
DEFENDANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOClJMENTS 
TO PLAINTIfFS AND RESPONSES AND OBJECTIONS 
THERETO - PAGE4 
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: I ::::::::,,:~7=::~nfO' tho brick wclkways. &,h rook~7 is simil", m 

3' ,The installation of these rockeries precedes Plaintiffs' o'ijnership and that of' 

4 Jonathan and Deborah Klein (hereinafter, the "Kleins,") the predecessor owners of 

5 Plaintiffs' property. The rockeries retain and frame Plaintiffs' landscaping in -the 

6 disputed area and provide support and protection from slippage and erosion. 

7 The eastern. rockery -is entirely on Plaintiffs' property and is not within the 

8 disputed m.-ea. Bates Nos. BRlTTONOOOOOl -:- BRfTTON000004 show th~ westem 

9 rockery is' bisected by the legal property line and is within the disputed area claimed by 

10 Plaintiffs. The western rockery serves as both (1) a retaining wall for Plaintiffs' plants· 

11 mld soil in the southwestem pmt of Plaintiffs' property, and (2) a framing struci:ure for 

12 Plaintiffs' brick walkway.· The rockery frames and tracks Plai1~tiffs' brick walbyay for 

13 five to ten feet into Plaintiffs' properly and provide SUppOlt and protection D.-om 

14- - slippage and erosion. 

15 

16 

17 

18 

19 

20 

211 
I 

221 

231 
241 

For the adverse possession period, the westem and eastem rockeries have been 

wen maintained and clearly visible, in contrast wit~ the portion south of the disputed 

area, which has been unkempt and covered by pl3!lts and soil. 

Laurel Hedge: 

This laurel hedge is a key featuJ:e of Plaintiffs; landscaping because it provides 

privacy to Plaintiffs' sunroom. It also shields the view of pedestrians walking past tile 

Mussel'S' raised, west;rn enuy to their property. Due to the raised nature of this entry, 

without the laurel, people could look right into Plaintiffs' sunroom. When Plaintiffs 

DEFENDANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS 
THERETO - PAGE 5 
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1 i took possession, the hedge was approximately ten feet high and, over time, Plaintiffs 

2 let it grow so that it was touching the house and pruned it to create an archway. 
. . 

3 Shortly after the -Mussers moved-in, a significant rat problem developed at the 

4 southwestern comer of Plaintiffs' house. Plaintiffs' exterminator opined that the 

5 Mussers' new pond was attracting rodents as a water source and rodents would use the 

6 laurel's arclnvay to climb up to Plaintiffs' gutters. To address this, Plaintiffs' gardeners 

7 I have maintained the top of the hedge beiow the second £toor gutters and trimmed it 

8 . away fbm the house. 

9 t The Mussel'S' predecessor in interest' removed a number of trees and shmbs 

10 from south of the' disputed area but did not remove the laurel hedge, rhododendron and 

11 arborvitae in what we believe to be recognition that this disputed area was our property 

12 . based on our maintenance of this· landscaping. 

13' The.Kleins also maintained the laurel hedge, rhododendron and arborvitae. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 1 
! 

24 

INTERROGATORY NO.6: IdentifY any and ali witnesses with knowledge-of 

the allegations in Paragraph 3"7 of the Complfjil1t. 

ANSWER: 
Brigid Britton 
clo Ahlers & Cressman PLLC 
999 Third Avenue, 38Th Floor 
Seattle, WA 98104 

Mark B1'ittOll 
do Al1Iers & CresSll1au'PLLC 
999 ThirdAvenue, 38m Floor 
Seattle, WA 98104 

. Jonathan and DebQr~1 Klein, 
760 Park Avenue, Apt 6 

DEFENDANTS' FJRST S~T OF INTERROGATOPJES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

. TO PLAINl1FFS AND RESPONSES AND OBJECTIONS 
THERETO - PAGE 6 
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1 New York, NY 10021 

2 

3 

4 

5 

6 

7 

8 

. 9 

10 

11 

12 

Beautiful Lopez Gardens 
12819 SE 38th 8t 

·PMB 189 
Bellevue, W A 98006 

James Wiley 
812EHowe St 
SeattIe,WA 98102-4241 

Langstraat Wood· 
816 Northwesf49th St 
Seattle, WA 98107 

Ptarmigan Teal 
1201 E. Lynn St 
Seattle, WA 98102 

13· REQUEST FOR PRODUCTION NO.2: Produce all documents identified in 

14, response to InteLTogatory No. 6 or otherwise supporting the allegations in Paragraph 3.7 

15 I of the Complaint. . Such documents include, but are.uot limited to, photographs, videos,. 

16 

17 

18 1 

19 

20 

211' 
22! 
23 

24 

invoices, receipts, contracts, etc. 

RESPONSE: 

Plaintiffs have p.roduced numerouS photographs supporting the allegations in 

P&agraph 7. (See BRITTON000006 - BRITION000054) Discovery is ongoing and 

this request will be supplemented as additional dOCuUlents are discovered; 

INTERROGATORY NO.7: State, in detail, the factual. basis for your 

contention iu»aragraph 3.8 or'the Complaint that "[fJor a period often years or more 

DEfENDANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS 
THERETO - PAGE 7 
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1 

2 

3 

4 

5 

6 

7 

g 

9 

10 

11 

12 

13 

i4 

15 

16 

17 

18 

19 

20 

21 

23 

24 

--------~~~~ 

. .. 

Britton, and theIr predecessors· ill illterest have maintained ,and used portions of the 

Musser Property that are south of the common boundary line (the 'Disputed Areas')." 

ANSWER: 

When Plaintiffs took occupancy, the owner of the Musser Property at that time 

Let their yard grow naturally. It was a forest of deciduous trees, including an orchard of I 

fruit trees. This created a clear demarcation ofwhafhad been maintained by the; Kleins 

and treated as the southern boundary line and what was not. In addition, the KIeins' 

llTIgation hoses -ran down the entire southern boundary of the Disputed Area. The 

southern boundary of the Disputed Area was clearly the recognized propeliy line to 

. Plaintiffs when Plaintiffs took possession. 

The dear demarcation of the southern boundary of the Disputed Area 

representillg the rt<cognized propelty line continued for the anverse possession period: 

'" There is a wooden fence that sits right· on the property line, which is 

parallel to the southem boundary of the Disputed Area, and consistent 

with how the area 1l01th of the southern· boundary of the Disputed Area 

. has been maintained by the Klems and Plaintiffs. The fence. projects 

ihto the Mussers' property and points the line in a moi'e southwesterly 

direction. The felice has been there ten-plus years. Plaintiffs have 

always maintained this fence. 

" Immediately west oft.11e fence there is a pruned rhododendron bush that 

:faces Plaintiffs' propclty, reflecting that the Kleins and Plaintiffs have 

prUned it so that all of the bush and its flowers mce Plaintu"fs' sumoom 

and benefit Plaintiffs' property. Plaintiffs installed 3n accent light to 

DEFENDANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS 
THERETO - PAGE 8 
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1 

2 

9 

10 

11 

12 

13 

14 

15 

16[ 

17 

18 

19 

20 

21 I 
i 

22 

23 

shine on it, and that light has been illuminated every night for almost 

nine years. 

l'> Just west of the rhododendron is an. area where Plaintiffs planted a 

nmi1ber of different plants for privacy, This area has been replanted 

several times by Plaintiffs and these plantings have been watered by the 

irrigation hoses that the Kleins maintained. 

" The laurel hedge discussed in response to Interrogatory No.5 is just 

west oftbis ~a. ' . 

" Just west of the laurel hedge is a fuchsia magellanica, Plaintiffs have 

maintained thls plant and its red flowers' since t~ing possession.' 
'. 

Plaintiffs' predecessors installed a drip line around this plant and it is 

still there and in use today. 

. .. Just west of the fuchsia magellanica is the rackery discussed in response 

. to Interrogatory No.5 .. 

" Just west and above the rockery is an area fun of roughly 5-10 phmts 

i.nstalled by the Klein's ~J.d their predecessors and maL.1tained by both 

the Kleins and Plaintiffs. Most notable are two arbtltvitae trees that 

always appeared to mark the southern line and are on the southern 

boundary of the Disputed Area. These trees were similar to the 

arborvitae trees on the western line of Plaintiffs' property, and the 

Mussers' predecessors did not have any arborvitaes on their· property. 

Plaintiffs have always maintained these trees. TIlls whole area above 

the rockery includes drip hoses installed by our predecessors. 

DEFENDANTS' FIRST SET OF INTERROGATORIES 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

- - --"-~---, - -------- ---- -- --
" ::.- :. : . 

Discovery is ongoing and this request wilt be suppiernented as additional docnments I 
are discovered. . I· 

INTERROGATORY NO.8: Identify any and all witnesses with knowledge of 

the allegations in Paragraph 3.8 of the Complaint. 

ANSWER: 

Brigid Blitton 

Mark Bliiton 

Deborah Klein 

Jonathan Klein 

Janles Wiley 

Langstraat Wood 

Ptarmigan Teal· 

Beautiful Lopez Gardens 
I I 

REQUEST FOR PRODUCTION NO.3: ,Produce all dOClll1ents identified in .1 

response to Inte}.TogatOlY No. 7 or othenvj.se supporting the alLegations in Paragraph 3.8 I 

i 

of the Complaint. Su~h documents include, but are not linlited, to photographs, videos, 

invoices, receipts, contracts, etc. 

RESPONSE: 

Plaintiffs have produced numerous photographs supporting the allegations in 

20 . Par~aph 7. (See BRITTON000006 - BRITTON000054) Discovery is ongoing and 

21 this request will be supplemented as additional documents are discovered. 

22 

23 

24 
DEFENDANTS' FIRST SET OF rNTERROGATORIES 

. AND REQUESTS FOR PRODUCTION OF DOCUMENTS . 
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS 
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111 INTERROGATORY NO.9: State, in detail, the ~factua1 basis for your 

2 I contention in Paxagraph 4.1.'2 of the Complaint that "[£]or a period often years or more, 

3 P laintiffs, and their predecessors in interest have occupied the Disputed Areas." 

" 

4 ANSWER: 

5 See the response to Intenogatory No.7 above. 

6 

7 INTERROGATORY NO. 10: State,' in detail, the factuai basis for your 

8 contention in Paragraph 4.1.3 of the Complaint that ''Plaintiffs' use of the Dispute~ 

9 Areas 11as been (1) open and notorious, (2) actual and uninterrupted, (3) exclusive, and 

10 (4) hostile." For your answer to thisintenogatory, separately state the factual basis for 

11 each enun~erated element of adverse possession. 

12 ANSWER: 

13 Please see our l'esponses to InteLTogatory Nos. 5 and 7 above in response to this 

14 intenogatory. 

15 

16 INTERROGATORY NO. 11: Identify any and all witnesses with knowledge 

17 of the allegations ill Paragraphs 4.1.2-4.1.3 of the Complaint. 

'18 ANSWER: 

19 , Brigid Britton 
1, 

20 I Mark Britton 

21 Deborah Klein 

22 Jonathan Klein 

23 ' James Wiley 

24 
DEFENDANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

, TO PLAINTIFFS AND RESPONSES AND OBJECTIONS, 
THERETO - PAGE 11 
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i Langstraat Wood 

2 Ptarmi.gan Teal 

3 . Beautiful Lopez Gardens 

4 

511 REQUEST FOR PRODUCTION NO. 4: Produce all dOCUIUeUts identified in 

6 response to Interrogatory ~os. 9 or 10 or othyfwise supporting the ~Iegations in 

7 Paragraphs 4.1.2-4.1.3 of the Complaint. Such documents include, but are not limited, 

8 to photographs, videos, invoices, receipts, contracts,etc. 

9 RESPONSE: 

10 Plaintiffs have produced numerous photographs supporting the allegations in 

11 Paragraph 7. (See BRlTTON000006 - BRIT.TON000054) Discovery is ongoing and 

12 this request will be supplemented as additional docurrients are discovered. 

13 

· 14 INTERROGATORY NO. 12: Describe in ·~etail any and all occupancy, lise, 

15 improvement, maintenance or other activities on the "Disputed Axeas" from the time 

16 . you first occupied your propeliy to the present, including who performed or 

171 
18 

19 

20 I 
I 

21 i 
22 

23 

24 

participated in the activity, any witness( es) to the activity, the frequency of the activity, 

arid the date(s) thereof. 

ANSWER: 

See responses to Interrogatory Nos. 5 and 7 above. In addition, Plaintiffs and 

predecessors have used landscape consultants and gardening services during the .entire 

th'Ue of ownership. The laildscape consultants·have visited as need~d and the gardening 

services have ,;isited weekly. 

DEFENDANTS' FIRST SET OF INTERROGATORIES 
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11 

2 

3 

4 

5 

6 

Brigid Blitton, Mark Britton and the Kleins would also personally do periodic 

garden al1dyard maintenance. Debbie Klein gardened ex"tensively .. 

REQUEST FOR PRODUCTION NO.5: Produce any and all documents, 

including photographs, videotapes, receipts, invoices, contracts, etc., which SUppOlt or 

relate to your occupancy, use, improvement, maintenance or other activities on the 

"Disputed Areas." 

RESPONSE: 

Plaintiffs have produceci,numerous photographs supporting the allegations in 

Paragraph 7. (See BRlTION000006 - BRITIONOO0054) Discovery is ongoing and 

this request will be supplemented as additional docmnents are discovered.-

13 .INTERROGATORY NO. 13: Do'?3 your claim: for adverse po:,;session rely 

14 upon the activities of any predecessors in interc,,1:? If so, describe in detail any and all 

15 occupancy, use, improvement, maintenance or other activities on the "Disputed Areas" 

16 1 by your predecessors in interest, including. who performed or participated in the 

171 activity, any witness(es) to the activity,me frequency of the activity, and the date(s) 

18 1 thereof. 

191 ANSWER: 

20 I Yes. The Kleius'ovmed Plaintiffs' property-:6:om Apri! 30, 1999 until October 

21 10, 2003. Please see responses to Intenogatory Nos. 5, 7 and 12 above ill response to . 

22 this inttm'ogatory. In addition, there are the predecessors iu interest who installed and 

23 

24 
DEFENDANTS' FIRST SET OF lNTERROGATORrES ' 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
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11 maintained the rockeries. Those persons are presentiy unkrloW11 to Plaintiffs, but will 

21 be disclosed should their identities become known to Plalt.tiffs. 

3 

4 REQUEST FOR PRODUCTION NO. 6: ProduCe any m~d all documents, 

5 including photographs, videotapes, receipts, invoices, contracts, etc., which support or 

6 relatcto your predecessor(s) in interest's occupancy, use, improvement, maintenance or 

7 other activities on the "Disputed Areas." 

8 RESPONSE: 

9 Plaintiffs have produced numerous photographs supporting the allegatio-ns in 

10 Paxagraph 7. (See BRITTON000006 - BRlTTON000054) Discovery is ongoing and 

11 this request will be supplemented as additional docurilents are cllscovered .. 

12 

13 INTERROGATORY NO. 14: Identj.fy each and every survey of your 

14 property, the Musser Property, or the "Disputed Areas" .known to you. For each such 

15 survey, identify ~he date of the survey, the surveyor, the recording number, if 

16 applicable, and the current custodian of the survey. 

17 ANSWER: 

18 L Aplil ~OOl sw.-vey by Cramer NOlthwest, Inc. Recorded in King County 

19 . under No. 20070917900024. 

20 2. June 13, 2012 survey by Barghausen Consulting Eng1J.leers. Not yet 

2.1 recorded. Provided as part of request for production: 

22 3. Surveyors Drawing of Disputed Areas, October 31. 2012 by Bargbausen 

23 Consulting Engineers. Provided as part of request for productiop,:. 

24 
DEFENDANTS ' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
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11 . 4. Record of Survey for Peter Musser, July 2012, by TIi County Land. 

21 Su:tveying Company. Defendants are in possession of this unrecorded 

3! survey: 

4 

5 . ,REQUEST FOR PRODUCTION NO.7: Produce any surveys of your 

6 . property, the Musser Property or the "Disputed Areas" in yom possession, custody or 

. 7 control, other than Exhibit A to the Complaint. 

8 RESPONSE: 

9 AU surveys are included in Plaintiffs' document production. 

10 (See BRlTTONOOOOOl - BRlTTON000005) 

11 

12 INTERROGATORY NO. 15: In regard to Paragraph 4.3.2 of your Complaint, 

13 pleaSe specifically describe each and every incident whereby "Musser, or persons 

14 acting under his direction or control, have entered the Britton Property .or Disputed 

15 Area without pennission." ~or each trespass "incident", please list aU witness names, 

16 addresses and phone nUmbers, date of each trespa..«s, describe the activities by Mussers 

17 . which constitute the trespass and if there is still evidence of the trespass. 

18 ANSWER: 
. . 

19 This spring, without notice, Ptaintiffs discovered staI:es and a line for what they 

20 Ullderstood would be a new fence running through Plaintiffs' yard. This was the 

. 2111 Musser~' first attempt to move the recognized boundary, refened to previous~y as the 
I 221 Southern lil1e of the Dis]:lUted Area. To install these stakes and Hne; the Mussers or 

23 . their contractor trespassed in both the Disputed Area and Nortll afthe Disputed Area. 

24 
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1. Shortly after this staking, the Mussers started removing ground cover plants that 

2 help with erosion on the slope that divides the Mussers' property from om's. A request 

3 WBB made for the Mussel's to ceaSe this. 

4 

5 . REQUEST FOR PRODUCTION NO.8: Please produce any 

6 communications, photographs, declamtions, statenients or any other documents which 

7 support your answer to the above Intenogatory arid establishes each incident of trespass 

8 onto the Britton Property . . 

9 RESPONSE: 

10 Plaintiffs have produced nunierous photographs supportitlg the allegations in 

11 Paragraph 7. (See BRiTTON000006 - BRITTON000054) Discovery is ongoing and·. 

12 this request V/ill be supplemented as additional documents are discovered. 

13 

14 INTERROGATORY NO. 16: In regard to Paragraph 4.3.4 of your Complaint 

15 where you allege that "Mussel' intends to construct some type of improvements within 

16 the Disputed Areas," do you have any dispute with th~ Mussel's cOllstmcting a wood 

17 fence outside of, but immediately parallel to, the Disputed Area, to create a solid 

18 barrier between your property and the Mussel' property? If yes, please describe the 

19 nature and basis oftIle dispute. 

20 ANSVlER: 

21 So long as the fell~e is of a quality consistent with the existing construction on 

22 both .properties, pursuant to a· mutually agreed design, location and process for 

23 

241 
I 

I 

constructing the fence that does not harm Plaintiffs' landsc~ping. 
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INTERROGATORY NO. 17: ,In regard to Paragraph 4.3.5 of your CompJaint 

where you allege to have been damaged as a result of the Mussers' trespass and 

intelference, please specifically describe the damages and accompanying 'monetary 

damage, if any. 

ANSWER: 

Plaintiffs have incurred attomey's fees; surveyor cOsts and other costs due to 

the stakh'1g by Mussers. If the Mussel'S proceed wit.h attempting to construct the fence 

per'their staking, Plaintiffs will incur additional damages. 

REQUEST FOR PRODUCTION NO.9: Please produce any ledger, survey, 

commUnication, declaration or any other documents which supports your answer to the 

~?ove Interrogatory and establishes any damages ft:om the Mussers' ti:espass and 

interference. ' 

RESPONSE:' 

Discovery is. ongoing and this request \vi11 be supplemented as additional 

documents are di.scovered. 

. I 
INTERROGATORY NO. 18: In regard to Paragraph 7· of your -AffIrmativel " 

defenses to the Musser Counterclaims where you asselt the Musser use of your 
I 

property was pelmissive, please specifically describe the factual basis for the assertion 

including the date permission was given; the mime, address andphone number of t.~e 

utdividuai who provided the permission; the name, address and phone number of any 

witness with iu"1owledge of the pennission; and the U1mmel'. in which the p,emnssion 

DEFENDANTS' FIRST SET OF INTERROGATORIES 
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1 was conveyed (Le. vvritten' form, oral f011n or some other method). In your answer, 

2 please also describe how you 01' tlie individual who provided pemlission, knew that 

3 there was any encroachment by the Mussers OlltO the Britton Pl:operty" 

4 

5 ANSWER: 

6 . The Mussers installed on their wsstem border a new"row of arborvitae bushes, a 

7 new sprinkler system and possibly a new rockery. Not knowing where the actual 

"8 survey line was but believing it encroached by less t.1a.11 a foot, Plaintiffs chose not to 

9 focus on any possibl.y ellcroacp.ment as a neighborly accommodation. 

10 

11 REQUEST FOR PRODUCTION NO. 10: Please produce any letter, memo, 

121 cOInmunication, 01' document that supports your answer to the above .Interrogatory and 

13 establishes, that you or your predecessor granted pemlission for the Musser use of the 

14 Britton Property. 

15 RESPONSE: 

16 There are no documents responsive to this interrogatory other than photographs. 

17 

18 INTERROGATORY NO. 19: In regard to the reddish brick foundation base 

19 which supports the black iron railing that sits -approximately 18 inches" north of the 

20 corner bOurldary marker on the Dorffel Drive side 6ft~e Musser and Britten Properties, 

21 please state and describe the following: 

2Z 
23 

24 

(a) 

(0) 

Was the structure in place when you purchased the BrittonPropeliy? 

When or approximately when was the strqcture cdmttucted? 
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11 (c) Describe the crrCumstfu'1CeS and date whereby you learned that the 

2 stmcrure was ninth oftbe boundary liue with the Musser Property. 

3 ANSWER: 

4 (a) Yes. 

5 (b) Unknovm at this time. 

6 ( c) Plaintiffs learned thaf the structure was north of the boundaq line when 

7 reviewing the survey dated June 13,2012. 

8 

9 REQUEST FOR PRODUCTION NO. 11: Please produce any Letters, 

10 communications, surveys or ally other docmne~ts supporting your answer to ~le above 

11 IlltenogatOlY· 

12 RESPONSE: 

13 See June 13,2012 survey. (BRlTION000002) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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I f ATTORNEY C1!:RTIFICATWN 

. 2[ I, Lawrcnce S. Glosser, attorney 1'01' Plainti ffs, certify thal the foregoing' ans\-vei's nnci 
. I 
..., I 

:~ 
responses to the interrogatories and requests for production comply with Civi l Rule 

51 
G 

7 

8 

9 

10 

Ii 

·1 :z 
13 

14 

15 

!6 

17 

18 

]9 
I 

2011 2:/1 

221 
23 

26(g). 
r<-\~ 

DATED: This .2:::l!ay ofN?vel)lber, 20 [2 

AHLl!:RS & CRESSMAN PLLC 

By(O~",J~ 
. L~el1ce S. Glosser, WSBA #25098 

Scott R. Sleight, WSBA #- 27106 
Attome1s for Mark Britton and Bdgid 
Conybenre Britton 

SIGNATURE OF P/iRTlES (CR33) 

We have reviewed the toregoing and affirm 'they are true and corred. 
o /i • ...--.., . 

DATED: This Slh day of November, 20 i 2. '-j /l Ill/ ~T~:.------------
. jlYlk1/~~ 

MarkCBri ltOfl 

Brigid Conybeare Britton. 
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CERTIFICATE 01" SERVICE 11 
21 The undersigned certifies Linder penalty of pe\jury under the laws of the State of 

3 Washington tllat I am now and at all times herein mentioned, a resident of the State of 

4 Washington, over the age of eighteen years, 110t a 'party to or interested in the above-entitled 

5 action, and com petel1t to be a witness herein. 

6 

7 

. 011 the date given below, f caused this document.to be served upon designated cOllnsel 

of record in the manner noted below: 

8 ·SteDhall D. Wakefield, WSBA #22762 
La';" Office~ of Heckel' Wakefield & Feilberg, P.S'. 

9 321 First Avenue West . 

10 
Seattle, W A 98119 

11 

Email: ~ha:nw@heckerwakefie!d.com 
Attol11eys for Defendants 

. [ ] 
12 [XI 

[ r 
13 [X]. 

-
Via U.S. Mail 
Legal Messenger 
Via Facsimile 
Via Eleetmnic Mail 

14 Adam R. Ashel: 
15 Socius Law Group PLLC 

Two Union Square 
.16 601 Union St., Suite 4950 

Seattle, WA 98101 
17 Email: aasber@socius!aw.com 

Attomeys for Defendants 

[ ] 
19 PC! 

[ ] 
[Xl 

. Via U.S. Mail 
Legal Messenger 
Via Facsimile 
Via Electronic Mail 20 

v:~ . 
DATED thisL day of November, 2012, at Seattle; Washington. 

211 

22 

23 

24 
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Page 1 

1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COuNTY OF KING 

3 

4 ~~RK BRITTON and BRIGID r 

CONYBEARE BRITTON r husband 

5 and wife, 

6 Plaintiffs, 

7 vs. 

8 PETER M. MUSSER and TAMARA H. 

9 

10 

11 

12 

13 

14 

15 

16-

17 

18 

MUSSER r husband and wife r 

Defendants . 

DEPOSITION OF 

BRIGID BRITTON 

April 3 , 2013 

9:30 a.m. 

CASE NO. 

12-2-22451~0 SR~ 

999 Third Avenue, Suite 3800 

19 

20 

21 I 
22 I 

Seattle, Washington 

23L: ~2?45- JOb __ NO __ ._C_S_1_6_4_0_2_3_0 ___ _____ ~------______ ~ _.. Mark Hovi la, CCR No. 2599 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

; . 
I 

Page 18 

right? 

A. May of 2004. 

Q. And d o you know when he stopped working on 

the property? 

A. Yes. It was August of 2010. 

Q. Okay . a~d did you hire someone else at that 

point? 

A. Yes, we did. We hired Ptannigan Teal and 

Isra'el Lopez. 

Q. Do they still work on the property today? 

A. Yes. 

Q. Have you or your husband personi;l. lly 

maintained portions of the landscape on the disputed 

property? 

A. I don't believe so . 

Q. So the maintenance thatts been done has been 

done on your behalf through your landscapers? 

A _ Correct . &"'1d with our oversight. 

Q. Okay. 

J.VfR. ASHER: v.lould you mark this as Exhibit l'? 

(Exhibit 1 marked) 

Q. Do you recognize this document? 

A. I do. 

Q. Is this a survey that you had prepared on 

your behal f ? 

Veritext Corporate Services 
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1 i ·A. Yes, we did .. 

2 Q. Without revealing any discussions you've had 

3 with your attorney, could you describe what process you 

4 went through with the surveyor to create the boundary 

5 line? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. . I could not. My husband is the one who 

worked with the surveyor. 

Q. Okay. Did he meet the surveyor out on 8i te, . 

do you know? 

A . I recall that he ,did, but he would be the 

be~t source for that. 

Q. Okay. Realizing that you didn't help prepare 

this, as you sit here today, does this look like an 

accurate representation of what you're claiming by 

adverse p0ssession? 

A. Yes, although I think it's difficult when you 

17 render a three-dimensional area to paper. I think it 

18 

19 

20 

21 

looks a little bit distorted. But 

Q. Okay. Nhat parts do you think look 

.distorted? 

. A. Well, I think the area where it says "rhody 

22 base (I and lldripline {f looks larger than the area 

23 actual l y i s that we're claiming. 

24 

25 

Okay . 

Also , on the western edge, where the lines 

Velitext Corporate Services 
800-567-8658 973-410-4040 
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1 curve back to the north, I think that curve appears 

2 more dramatic, or angle, I guess I should say. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q. 

A. 

Q. 

A. 

Q. 

So you say western edge . 

Here. 

You ' re pointing to -- oh, near Dorfell? 

So it would be up n~ar Dorfell. 

Okay. 

A . So if you project the line that's projecting 

west along the fence trajectorYI then up near the two 

circles that represent the arborvitae it angles back 

towards the north up where it meets Dorfell. And I 

think it looks exaggerated . I think it ' s a straighter 

line than it looks when it's rendered on paper . 

Q. Okay. So you don't think it curves as much 

as it's shown on paper? 

A. Correct. I think the pictures that are part 

17 of my declaration are a better representation of the 

18 disputed area. 

19 Q. Okay. Welll talk about those. In response 

20 to the Musser summary judgment motion there is a 

21 statement that the Mussers did not accurately dep ict 

22 the area that was claimed . Do you know what was 

23 inaccurate about the depiction? 

24 MR. SLEIGHT: Object to the form. Go ahead. 

25 I think that there were several areas where 

Veritext Corporate Services 
800-567-8658 973-410-4040 

APP 285 



--------- -- --.. ~ ... " . ... ...••.. . -.~~~~~~~-~~~~------~ 

'- ". : :.: ~ ... .: ._- ," . 
.-----~--. '-- --.- .--.,. --------.- .,....., -,----------------- i 

Page 22' 

1 Q. So I'll represent to you that this is a 

2 picture of the rhododendron on' the Musser side of the 

3 fence. And it I S my understanding that the orange and 

4 · blue tape you see is the tape based on the measurements 

5 in the' survey that we're looking at as Exhibit 1. So a 

6 quick ques tion here is, as a point of clarification,' 

7 does your claim include the boxwood that's behind the 

8 woody fence? 

9 MR. SLEIGHT: Can you, counsel, just where 

10 you use the word "behind" maybe you can use a 

11 north-south reference for that boxwood . 'Because 

12 there'S a boxwood on both sides of the fence. 

13 Q. Oh. In this photograph do you see two 

14 boxwoods or one? 

15 A. I believe I see one boxwood. I 
I 

16 Q. I believe that's the case too, but so there's 

17 no confusion, is the area where the boxwood that is 

18 1 ' m directionally challenged south of the fence, is 

19 that part of your claim? 

20 A . Okay, so I'm looking at a boxwood that is 
"\ 

21 sitting south of the fence'. And no, that is not pa:ct 

22 of our claim. 

23 Q. Okay. To the extent that the survey 

24 
I 

describes that , would you agree that that's a mistake? 

25 L A_'_. _"""""""7"I __ b_,.a_v_-_e_n I t - - I don I t have fi rs thand knowl edge 

Velitext C01-porate Services 
800-567 -8658 973-410-4040 

APP 286 



~~~~~~~==~=~~~~~---.- -_. __ ._. _-_.. . .... __ ._ .. 

c-:. '~- ,---.-.- :-:--- . -----------.-~~-
.. -....... , i . . ' 

Page 23 

1 of that. I didn't read the survey. 

2 Q. Okay. Okay. Wi thin the last few weeks have 

3 you or your husband contacted the surveyor about 

4 correcting--

5 A. I have not. iLDd Mark would be the better 

6 person ·to talk to about that, but he hasn't indicated 

7 to me that he did. 

8 Q. Okay. In this photo , anyway, the orange and 

9 blue tape appears to include part of a rockery and a 

10 patio. Is that corner of the rockery and patio, is 

11 that part of your claim? 

12 A . I have not seen this before from this angle. 

13 That patio went in after we started our claim. 

14 Q. Okay. So, let's just talk about the dirt. 

15 Is the ground in this corner where - - and again, I' m 

16 looking at the -- I'm holding the picture in a 

.17 landscape orientation, and we I re talking about the 

18 bottom left corner. Assume this was dirt before and 

19 there was no patio. Are you claiming that ground as 

20 part of your claim? 

21 A. I think our concern with that area is simply 

22 the base of the rhododendron to us ,which is right 

23 ! there, you can see it in the picture, the base of the 

I rhododendron, 

2 5 rho~:~~_n_d_r_o_r_~_. _ __ S_O __ i_f_t_h_a_-_L._C_a_n_b_e_c_u_t __ a_w_a_y __ s_o __ c_l_o_s_e_t_o_' __ -..J 

24 we're worried about the health of the 

Velitext Corporate Services 
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straight line? 

A. Yes. 

MR. SLEIGHT: Object to the form. 

Page 25 

4 Q. Okay. If you'd look at try to describe it 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1.5 

16 

17 

here. Do you see where the existing fence is on 

Exhibit f? 

A. Is it marked? 

Q. Well; 1 1,11 represent what I think it looks 

like is that on the far right is the dark black line, 

and then at one point where you see that the line goes 

around the rhody base there's another little straight 

line that'~ less dark that sticks out. 

A. Yes. 

Q. I believe that , the way I look at this , that 

that is the fence . 

A. 

Q. 

I believe that's correct. 

So if I was to try to understand'where the 

18 fence trajectory is, could you expJ.ain it? And I 

19 actually borrowed a ruler, and I was hoping that you 

20 could just draw right on the exhibit what you believe 

21 the fence trajectory is. 

22 A. I donlt think I feel comfortable drawing the 

23 line. I think, like I said, it I S hal'd to reduce what 

24 the disputed area is to a one-dimensional picture from 

25 a three-dimensional area. 

--------------------.~----, 
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1 Q. Okay. 

2 . A. Which is why I prefer to look at the photos 

. 3 that were in my declaration, . because I think looking at 

4 the actual plans and what was there; you can see that 

5 line that runs up the hill --

6 Q. .Okay. 

7 A. -- more precisely. 

8 Q. I guess what I'm getting at is, the line that 

9 you're claiming is not a straight line, is it? 

10 A. I think it is a straight line. And what I 

11 said before is I I think when you look at this survey I 

12 that was one of the things I said, is I think the way 

·13 i this jogs around the drip line ~nd the rhody base, it: 

14 looks out of --not-to scale, not the way it really is, 

15 if you look at it in person. 

16 Q. Okay. Okay. Well ! let me do this. And I 

17 realize you're uncomfortable. But would you at least 

18 take the ruler and put it up on what you think is the 

19 existing fence and just draw a straigb.t l i ne? 

20 MR. SLEIGHT: Obj ect to the form.· But go 

21 ahead, Brigid, if y ou can . 

22 A . I really don't .think I can; ltd prefer not 

23 to. 

Well , I know you prefer not to,but go ahead 

And what I' m ask ing 
- - - ___ __ . ____ ------.J 
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1 is, a straight line from where the fence ends I based on 

2 what's depicted in the survey .• And I understand you've 

3 stated your misgivings about the ' survey I but .. -

4 A. Do you want me just to draw a straight line 

5 that follows 

6 Q. The fence. 

7 A. As depicted in the survey? 

8 Q. As depicted in the survey. 

9 A. Not where I think the southern border of the 

10 disputed area lS . 

11 Q. Yes. I want you just to draw a straight line 

12 based on what's depicted in the survey . Okay . So as 

13 we've discussed/the line that you've just drawn, 

14 you 're not claiming that much of the Musser property, 

15 correct? 

16 A. No. 

17 Q. So the fence trajectory, at least based on 

18 this survey, you're not exactly claiming the full 

19 trajectory, is that right? 

20 A. Correct. As· depicted in the survey. 

21 Q. As depicted in the survey: Could I actually 

22 see where you drew? 

23 IL Sure. 

24 Q. Okay. 801'11 have you look back at Exhibit 

25 2 . Sp now I'm going to more focus on just the 
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1 working on the back side of the rhododendron . 

2 Q. Okay. And you've never seen them trim the 

3 sides or the top? 

4 A . No. 

5 Q. Okay. We've talked about the boxwood. Do 

6 you recognize the bushes that are between the rhody and 

7 the boxwood? Do you J<-~'1.0W what those are? 

8 A. I b,elieve those are waxleaf privets. 

9 Q. That's my understanding as well, but I won't 

10 profess to be a plant expert. Do you know who planted 

11 those? 

12 

13 

14 

15, I 

:: I 
I 

18 ! 

19 

20 

A. I believe that someone from the Mussers' 

planted those. 

Q. Do you know when? 

A. I don't know when. I think they'd be a 

better source as to when they were planted . 

_Q. Do you allege that your' landscapers 

maintained the waxleaf privets? 

A. No. 

Q. I'm going to describe an area for you and 

21 then I ' m going to ask you a q~estion about the area 

22 you've described . fu~d I realize that the survey 

23 depicts the drip line or the canopy of the rhody. And 

24 the question I I m going to ask is. specifically about the 

25 ground underneath the ca.TlOpy . Do you understand? So 

Veritext Corporate Services 
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1 your concern there is you diQ~'t want, you know, the 

2 branches of the rhody to get cutback in such a way 

3 that it killed the rhody. Is that right? 

4 A . Not so much the branches , but rather the 

5 base, right? I think you can cut some bra nches without 

6 killing it, but if you cut too close to the base and 

7 damage the root system, then we have a problem with the 

8 health and makeup of the rhododendron. 

9 Q. So is the cut out area on the survey, that's 

10 more based out of the concern of the health of the 

11 rhody and less based on the actual maintenance on the 

12 grounds? Is that accurate? 

13 A. Yes. 

14 Q. Because again, the area 'that I've desqribed, 

15 which again is'kind of projecting the fence from the 

16 fence to the rhody base and where this tape line is, 

17 you haven't done much maintenance I ,i'sn' t that right? 

18 A. Again , the maintenance --

19 MR. SLEIGHT: Object to the form . 

20 A . Again, the maintenance that our landscapers 

21 would have done would have been on the northern edge of 

22 that area that you described, along the base of the 

i 

I 
! 

24 

25 

rhody and 

there and 

Q. 

the ground cover· that would have been alonJ, 

on the north side of those waxleaf priv<:;ts. 

Okay . There's a landscape light in thi s ' 
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Q. The two darker gree~ bushes in the 

foreground, meaning closer to the Musser side, do you 

know what those are? 

A. I believe those are waxleaf privets. 

Q. Okay. ' And do you know what the bushes are 

behind those? 

A. Yes. I believe those are Euonymus bushes. 

Q. Euonymus.. I ! ve been wondering how you 

pronounce that. Okay. .' Focusing on the waxleaf 

privets , or the darker green bushes in this picture, do 

your landscapers maintain those bushes? 

A. They do not maintain the waxleaf privets, to 

my knowledge . 

Q. Do you know how much space is bet.ween the 

waxleaf privets and the Euonyrolls bushes ? 

A. Thewaxleaf privets aren1t there anymore . 

Q.. Okay. So as you sit here today, it's 

difficult for you to tell how close they itmuld have 

been when" they were there? 

A. By inches or feet, yeah, it would be 

difficult for me to remember. There were a lot of 

changes on the Musser side. 

MR. SLEIGHT: Counsel, do you know, do I have 

this photograph prior to today? 

MR. ASHER: Yes. These were submitted in the 
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I think I 've asked this, but I'll ask again. 

2 Have you done any personal maintenance on the laurel? 

3 A. I have not. My husband may have. 

4 Q. Do you know how often your landscapers in a 

5 given year trim the laurel? 

6 A. They do it at l east annually. And i t may be 

7 more frequent than that .. 

8 Q. So at least once a year? 

9 A. Dh-huh. 

10 Q. Who is the person that would be most 

11 knowledgeable about the frequency? And I guess I; 

12 should specify a time frame. In , I think you've 

13 testified in 2007 through 2009, was it Langstraat Wood 

14 that did the landscape maintenance? 

15 A. No, Langstraat started in 2004. 

16 Q. Okay. 

17 A. May of 2004, and continued through August of 

18 2010. 

19 Q. Okay. &~d do you know who part icularly at 

20 Langstraat Wood would have been person that was 

21 I trimming the laurel? 

22 I A. Yes. It would have been Alex in the early 

23 I years and then Doug. 

24 i Langstraat when Alex 

251 start_e_d_. __ _ 

You have to find out from 

left the company and when Doug 
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1 Q. Do you have either of their contact 

2 information? 

3 A. I do not have Doug's. I don't know if we 

4 have Alex's, but certainly Erik Wood at Langstraat Wood 

5 would have that information_ 

6 Q. Okay . Are you willing to check and see if 

7 you have that information and let your attorney know? 

Sure. 

Q. Okay. And then after August ' 2010, we have 

who -was it again? Israel Lopez and - -

.-
A. Ptarmigan Teal . 

8 

9 

10 

11 

12 Q. Ptarmigan Teal. And of those two, who is the 

13 one that actually is doing the trimming of the laurel? 

14 

15 

A. 

Q . 

Israel Lopez . 

,So he'd be the person most knowledgeable 

16 ,after August 20io as to --

17 Correct. 

18 

A . 

Q. Okay . i>Jhat sides of the laurel do you allege 

19 that your landscapers have maintained? 

20 A_ Similar to the rhody, it would ,be the 

21 northern side, the western side , the eastern side, and 

22 the top side. 

23 Q. Okay. So your side, the top , and the sides, 

24 correct? 

25 A. Correct. 
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Q. Do you recognize this survey? 

A. Yes. I believe this was the survey that we 

had done last summer. 

Q. Okay. And in this survey do you see that 

there!s two rockeries; one off of JOPJl and then there 

was one closer to Dorfell? You see that? 

A. Yes. 

Q.Okay. In your discovery responses, anyway, 

there's a reference to an eastern and a western 

rockery. 

A . Correct. 

Q. So is the eastern rockery , is that the one 

that's near ~ohn Street? 

A . Correct. 

Q.Does your adverse possession claim. include 

the eastern rockery, or any portion of it? 

A. I believe that that rockery is on our 

property. Not part -- that it's not part of the 

adverse possession c l aim. It's actually -- that area 

is not in dispute , in other words. The area in dispute 

is much farther to the west, to the west of the 

fence --

Q. West of the fenc e. 

A. Yeah. 

Q. Okay. So that 's not part of your claim? 

---~---.----~---
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from: 
Sent: 
To: 
Subject: 

-."i 

Adam Asher 

Wednesday, May 08, 2013 10:24 AM 

Linda McKenzie 

FW: Britton v. Musser 

From: Scott Sleight [mailto:sleight@ac-Iawyers.com] 
sent: Wednesday, April 17, 2013 12:57 PM 
To: Adam fisher 
Cc: stephanw@heckerwakefield.com 
Subject: RE: .Britton v. Musser 

Adam, see below. 

Scott R. Sleight I Ahlers & Cressman'PLLC 1999 Third Avenue, Ste 3800 I Seattle, WA 98104 . 
sleight@ac-Iawyers.com I (P) 206.287.9900 i (F) 206.287.99021 (D) 206.340.4616! (C) 206.715.5784Iconrerence 
Bridge: 1.8!7.817.1622 Code 993888 . . 
CONFIDENTIAL & ATIORNEY CLIENT COMMUNICATION: If this email was received in error, there was no intent to waive its confidentiality Of any 
privilege. If received in error, please do not read it, notii'j me and delete the message and any attachments. 

From: Adam Asher [mai ito:aasher@sociusiaw.com] 
Sent: Wednesday, Aprit 10; 2013 2.:07 PM 
To: Scott Sleight 
Cc: stephanw@heckerwakefield.tom 
Subject: RE: Brttton v. Musser 

Scott, 

No, the survey does not accurately indicate the area being ciaimed. The taped area is exactiy what is 
in the survey. Brigld admits the patio and boxwood should not have been induded. She also stated 
that the survey did not accurately dep[~t the line, in that it makes the curves or angles appear sharper 
or more dramatic than they are on the ground. Additionally, she testified tflatthey performed no 
maintenance South of the wax leaf privets and down to the tape line. That area makes up the "cut
out" around the dripline on the survey. Because no maintenance, or other use, was made of this "cut
out"area, there is no viable adverse possession claim. Again, 'concern for the health of the bush 
does not make for adverse possession. So, on the one hand, there is no evidence to support 
adverse possession over the "cut-out," yet, on the other hand, the survey includes that area as part of 
the Brittons' claim (along with portions of the patio and the boxwood). There is a clear 
disconnect. As Brig[d Britton testified, the Brittqns are not claiming the boxwood south of the fence or 
the patio. The claiminc!udes the drip line of the Rhododendron. 

Further, again, the point of q,ur discovery requests was to get an accurate picture of the area 
claimed. As of right now, we have certified responses from your clients ostensib!y verifying that the 
survey represents the "Disputed Property." Brigid admitted it was inaccurate, and we agree. There 
is a clear basis for. supplementation. Also, th~ Brittons have now shifted focus away from the surVey 
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to some "fence trajectory." This "fence trajectory" was not defined by survey or otherwi$e described 
in your clients' prior discovery responses. We specifically asked your ciients to draw the Hne. So if 
the "fence trajectory," notthe survey, is the line, then they need to supptementtheir responses with a 
drawing of the "fence trajectory:' We are entitled to certified responses providing an accurate 
description of this line. Brigid did not admit the survey is inaccurate. The record speaks for itself as 
to her testimony_ She specifically told you that lVlark Britton worked with the surveyor and you should 
direct questions on this topic to him. The fence trajecTOlY is simple and obvious when standing on the 
property. lVlr. Wakefield wrote an email coilfinn ing this in fact. The specific cfailTf is set fOlih ill the 
survey ·that was provided and depicted in photographs you have been provided as part of the SJ 
Response. 

. . .. . 

As for: the suggestion that we simply stand on Dorfell and look East, thatis a woefully inadequate 
. description. We are here today because there is no· fence over the Disputed Property. We cannot 
stand at a fence on DOlfeli and siniply look down.. The best we could do is stand at various locations 
on Dorfell and try.to guess at what pOliion your clients are claiming. But even if knew precisely 
where to stand to "look East," we stillwou!d not have an accurate picture of what youfclients are 
cfaiming because they do not claim a straight line. Your "fence trajectory" curves and angles at 
various points (which is inherently inconsistent with a trajectory). Disagree. WA law is contra ry to 

. your position. The Brittons are not requi~ed to define theirclaimed area "perfectly" under Washington 
raw. Where an adversely possessed bou.ndary consists of a series of identifiabfe markers, couiis can 
and should "project boundary lines between objeGtswhen reasonable and logical to do so." Lloyd v. 
Montecucco, 83 Wn. App. 846, 853-54. 924 P.2d 927, 931 (1996) (citing Fro/und v. Frankland, 71 
Wn.2d 812,820,431 P.2d 188 (1967). in Lloyd, the appellants argued that the court erred by 
establishing a straight boundary when the respondents' "actual possession wou ld be more fairly 

( . 

rep resented by a jagged line." fd. at 853. The Washington Supreme Court rejected this argument, 
stating that the adverse possessors do not need to show "a blazed or manicured trail along the path 
of the disputed boundary." rd. at854 .. Instead , the Court held that "Courts may create a penumbra of 
ground around areas actual ly possessed when reasonably necessary to carry out the objective of 
settling boundary disputes." {d. at 853~54 (citing Stoebuck,. § 8.9, at 495). 

The civi l rules do not require the Mussers to guess about the Britlons' cla im. The civil rules allow the 
Mussers to ask the Brlttons to proviQe a complete and accurate description of their claim. The 
Briltons' prior responses are not accurate or clear. and they have a duty to supplement, under CR 
26(e). As noted in prior emaHs, we will supp lement as to the patio/boxwood south of the tree jf in fact 
your client's interpretation of the survey is con-eet . 

Please let me know when we can expect to receive supplemental responses, signed by the Brittons, 
to Interrogatories Nos. 2-4 and Request for Production No. 1. As previously noted, we will request 
that the surveyor look at the patio/boxwood issue and if a revision to the survey is required, we wi!! 
have that done. . 

Adam R. Asher 

~OOUSL/\WGROUP PLLC 

Two Union. Square 
60 1 Union Street, Suite 4950 

Seattle, WA 98101.3951 

Direct DiaJ: 206.838.9110 
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Direct Fax: 206.838.9111 

vv·ww.sociuslaw.com 

"--~----.-. - -- - -

IRS rules require that certain standards be met when written tax advice is given by attorneys before a client 

might 'quali fy for tax penalty protection. Any tax advice in this communication is not intended to be used, nor 

should you use it, for that purpose. If you wish to have an opin ion that may assist you in obtaining penalty 

protection, please let us know. In such a case a special written engagement with 'Our firm is required. 

This electro,nic mail transmission may contain privileged and/or confidential information intended only for the recipient named. If you have 

received this message in error. please delete it from your system without copying it •.. and please notify the sender by reply electronic mail or by 

calling 206.838.9110 so that we may correct our records: Thank you . 

From: Scott Sleight [mailto:sleight@ac-iawyers.com] 
Sent: Wednesday, April 10, 2013 1:13 PM 

. To: Adam Asher· . 
Cc: stephanw@heckerwakefieJd.com 
Sl.IbjE:d: RE: Britton v. Musser 

/\dam: I disagree. The survey indicates the area being claimed. The only question is whether it
extends to the taped area you have shown in a photograph of the patio/boxwood. Our position is 
cI.ear that the boxwood south of the fence and the patio are not being claimed and we will have the 
survey revlewed as to that area . Otherwise, the survey shows the clairfled boundary line for ihe 
Adverse Possession claim: 

If you look down the fence trajectory standing up on Dorfelilooking East, that should"address any 
confusion you have regarding the fence trajectory. Regards, srs . 

Scott R. Sieight I Ahlers & Cressman PLLC 1999 Third Avenue, Ste 3800 I Seattle, WA 98104. 
sleight@ac-Iawvers.com 1 (P) 206.287.9900 I (F) 206.287.9902 1 (D) 206.340.4616 1 (C) 206.7i5.5784IConference 
Bridge: 1.877.8-1"7.1622 Codegg388S . . . 
CONFIDENTI.6,L & ATTORNEY CLlEf'..'T COMMUNICATION: If tflls email was received in error, there was no intent to waive its confideniiality Of any 
privilege. If received in error, please do not read jl, notify me and delete the message and any aHaclllnents. 

from: Adam Asher fmailto:aasher@sociusiaw.com] 
Sent: Wednesday, April 10, 2013 11:22 AM 
To: Scott Sleight . 
Cc: steohanw@heckerwakefield.com 
Subject: RE: Britton v" Musser 

Scott, 

Do you have Doug's last name? Tll anks for following up on Alex. 

As for the survey, I think there is a clear disconnect between the lille drawn In the survey and the 
"fence trajectory" that is discussed in various declarations, The Hne in the sUflley includes areas 
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apparently not really claimed (such as the drip line cut-out) . Further, the line in the survey bears no 
resemblance to the "fence trajectory" described in the declaratfons. The actual fence trajectory is 
considerably different than the vague descriptions in the declarations, Your clients' complaint vaguely 
referenced bushes. Because we had no idea what the precise area was that they claimed, we sent 
our discovery requests. Your clients produced the survey as the definitive "disputed property." Or so 
we thought. Now, it appears that the actual area your clients are claiming is not what is depicted in 
the survey, but is some other line (perhaps,now the construction fencing). The point is, the Mussers 
cannot possibly defend an adverse possession claim if the BriUons cannot articulate what the area 
is. I asked Brigid to draw the "fence trajectory" described in the declarations, and she couldn't. If she 
doesn't know, how are the Mussers to know? Is the line what is in the survey (as we thought until 
recelitly)? Is it the actual fence trajectory? lsit some other "fence trajectory"? Is it where the 
construction fencing is located? I think we are entitled to know the precise area clairned-it cannot 
be a moving target. As such, we ask that the Brittons supplement their discovery responses to 
provide an accurate description. You can do that by a surveyor through whatever other means you 
chose, so long as it is clear and accurate. ' . 

As for the SJ Motion, we thought the survey area was exactly what the Brittons were claiming as the 
Disputed Property. That is what we asked for, so we thought that is what we received. The survey 
included portions of their patio and the boxwood. We had no reason to believeothelWise, and hence 
did not have any questions:, Because the claiin to the drip line area was so specious, we filed the SJ .. 

From: Scott Sleight [mailto:sleight@ac-Iawyers.com] 
Sent: WednesdaYI April 10, 2013 10:58 AM 
To: Adam Asher 
Cc: stephanw@heckerwakefield.com 
Subject: RE: Britton v. Musser 

Adam, I am obtainmg the contact info and will get to you likely next week for Alex, Doug is still 
employed by Langstraat Wood-that is the contact info I have for Doug. 

,!:>.,s to the survey, ! don't think there is any uncertainty as to what is being Claimed, which is the 
boundary tine maintained by the Kleins, Brittans and north of where Mr. Mickelborough's crew 
installed the construction fence to the survey stakes. It does not include the boxwood south of the 
wood fence. Brigid's declaration and depQsition testimony are clear that the claim does not include 
the patio and is based on the drip line 'of the rhody-which call be I_llodified as Brigid testified. If the 
survey does extend to incfude the taped area that you have shown in photographs, that will be 
addressed as we proceed. The exhibits to Brigid's declaration provide clear photographs of what is 
included in the Disputed Area. 

I don't follow your comment thaUhe uncertainty regarding the claimed area was the impetus for the 
SJ motion. I had invited to come to your office to discUss the case before the motion was filed and 
any questions as to what was being claimed could have been discussed then, You responded to my 
request to meet that you were filing a motion: So this eourd have been clarified ir1Uch more 
simply. Regards, srs . 

Scott R Sleight I Ahlers & Cressman PLLC 1999 Third Avenue, Ste 3800 ! Seattle, Wf. 98104 
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sleiqht@ac-Iawyers_com I (P) 206.287.9900 I (F) 206.287.99021 (D) 206 .340.46161 (e) 206.715.5784IConference 
Bridge: 1.877.817.1622 Code 993888 . 
CONFiDENnAl & ATTORNEY CLIENT COMMUNICATION: If tillS email was receive{[ in error, there was no intent to waive its confidentiality Df any 
privilege. If received in error, please do not read it, notify me and delete the'message and any atiachments_ 

From: Adam Asher [mailto:aasher@sociuslaw.com] 
Sent: Wednesday, April 101 2013 10:17 AM 
To: Scott Sleight 
Cc: stephanw@heckerwakefield.com 
Subject: RE: Britton v. Musser 

Scott: 

I write to follow up on the survey and the contact information for Doug and A!ex. What is the status? 

Best regards,. 

Adam R. Asher 

S.OCIUSLAWGROUP PLLC 

T\:Vo Un ion Square 

601 Union Street, Suite 4950 

Seattle, WA 98101.3951 

Direct Dial: 206.838.9110 

Direct Fax: 206.838.9111 

-Wvvw.sociuslaw.com 

!RS rules require that certain standards be met when written tax advi"ce is given by attorneys before a client 

might qualify for tax penalty protection. Any tax advice in this communication is not intended to be used, nor 

should you use it, for that purpose. If you wish to have an opinion that may assist you in obtaining penalty 

protection, please let us know. In such a case a special written engagement with our firm is required. 

This' electronic maii transm'ission may contain privileged and/Df confidential infDrmation intended-only for the recipient named. If you have 

received this message in error; please delete it from your system witho~t copying it, and please notify' the sender by reply electronic mail or by 
cal ling 206.838.9110 so that we may correct ou r records. Thank you, 

from: Scott SIeight [mailto:s[eight@ac-Iawers.com] 
Sent: Thursday, April 04, 201311:43 Al\1 
To: Adam Asher 

- Cc: stephanw@heckerwakefield.com 
Subject: RE: Britton v, Musser . 

• ~dam I wifl discuss the survey 'issue with cHent. I agree with the concept that the claimed area should 
be clear. Brigid Britton testified correctly that the' claim does not include the patio or the boxvvood 
south of the fence. I believe the "dripIine" of the rhody is causing some confusionparticularly 
because, as the declarations state, the rhody is growing northerly. 

I also will get you information for Doug and Alex to the extent my clients have same. 

Do you have an address for Tony Sacco? is he still empioyed by City Peop!es? 

5 

APP 303 



· Scott R. Sleight I Ahlers & Cressman PLLCI 999 Third Avenue, Ste 3800 i Seattle, WA 98104 
sieight@ac-Iawyers.com I (P) 206.287.9900 I (F) 206.287.99021 (0) 206.340.461 6 1 (C) 206.715.5784IConference 
Bridge: 1.877.817.1622 Code 993888 . 
CONFIDENTIAL & ATTORNEY CLIENT COMMUNICATION: Ifihis emailwas received in error, there was no Intent to waive its confidentiality or any 
privilege. if IBceived in error, please do nDt read it, notify me and delelethe message and any attachments. 

from: Adam Asher [mailto:aasher@sociuslaw.coml 
Sent: Thursday, April 04, 2013 10:45 AM 
To: Scott Sleight 
Cc: stephanw@heckerwakefieid.com 
Subject: Britton v. Musser 

Scott: 

I write to request supplementation of our discovery requests relating to what the Brittons claim is the 
Disputed Area. SpecificaBy, we request supplementation of Interrogatories Nos. 2-4 and Request for 
Production No. t. The Brittons response to these requests relied upon the survey by Barghausen 
(BRITTON 0000003): 

I do not believe, based on Ms. Britton's testimony yesterday, lhatthis survey accurately reflects the 
area the Brittons claim by adverse possession. For instance, the survey includes an area behind the 
Musser fence (near the Rhody) and where a boxwood grows. The area depicted afsoincludes a 
portion qf the Mussers' patio. Ms. Britton denied claiming either of these areas. Additionally, Ms. 
Britton testified that the maintenance they aUege is north of the location of the wax leaf privets and 
that they are not claiming the wax leaf privets as part of thefr claim. She is unable to testify that her. 
landscapers maintained the wax leaf privets or south of those bushes, and the landscapers say no 
such thlngin their declarations. Therefore, the "cut-out" depicted 'on the survey, does not really 
appear to be part of the adverse possession claim. Ms. Britton indicated that the.y included the drip 
line out of concern oHhe health of the bush,which, alone, is no basis for adverse possession. 

Additionally, we cannot reconcile.the Britlohs' allegationsln the various declarations regarding the 
'~fence trajectory" with the'survey_ We have believed that the survey was produced to definitively 
identify whatarea was being claimed. We have never understood the "fence trajectory" description 
because it does not comport with the "cut-out" on the survey. Ms. Britton was also unable to identify 
the "fence trajectory" when asked today at her deposition. She reluctantly drew the actual fence 
trajectory, whic~ encompassed areas that the 8rittons are obviously not claimIng. So, after today, it is 
stm unclear to us where this "fence trajectory" actually rests. 

Because it is undear to us, we request that you provide a.supplemental response to the above 
requests. I presume the easiest way to do this is to revise the prior Barghausen survey. We would 
like to know exactly what area the Brittons are claiming by adverse possession. It would be helpful if 
the "fence trajectory" was depicted on the survey. We also encourage the surveyor to stake and 
string (or colored tape) the "fence trajectory.'" Of course, we wHl coordinate with the Mussers' 
contractors to remove the temporary construction fencing and the row of cypress trees,sothat the 
area can easily be accessed and appropriate!ymarked . 

! think all parties will benefit from knowing the precise area that is·being claimed. Candidiy, one of the 
driving forces behind the summary judgment motion was the claim around the Rhody, vv'hich included 
the boxvvood and portions of the Musser patio. We could not figure out how the Brittons could have 
possibly adversely possessed that area. Now, it is clearer that they never intended allege that they 
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maintained those areas, but simply induded the drip line to protect the tree. It also appears that the 
surveyor may not have accurately reflected the Brlttons' intent. . 

Please let me know if you think a cali would be helpfu! to discuss these issues. 

Also, as I mentioned, we recently learned that Tony Sacco used to work at City People's and he may 
have relevant information to this case. His phone number is (206) 313-6751 . 

Can you please proviqe the full names and contact information for Doug and Alex (I think those were 
the names), who worked for langstraat-Wood? . 

Best regards, 

Adam R. Asher 

.:20ClUS: /,'NGROUP me 
Two Union Square 

601 Union Street, Suite 4950 

Seattle, WA 98101.3951 

Direct Dial : 206.838.9110 

Direct Fax: 206.838.91 1 1 

www.sociuslaw.com 

IRs rules require that certain standards be met when written tax advice is given by attorneys before·a client 

might qualify for tax penalty protection. Any tax advice in this communication is not intended to be used, nor 

should yo u use it, for that purpose. If you wish to have an opin ion that may assist you in obtaining penalty 

protection, please let us know. In such a case a special written engagement with our ffrm is required. 

This electronic mail transmission may contain privileged and/or confjde~tiaJ information intended only for the recipient named. If you nave 
received this message in error, please delete it from your system withou(copying it, and please notify the sender by reply electronic mail or by 

cailing 206.838.9110 so that we may correct our records. Thank you. 
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IN THE SUPERIOR COURT OF THE STATE OF WASillNGTON IN AND 
FOR THE COUNTY OF KING 

1'viARK BRITTON and BRIGID CONYBEARE BRITTON, 
Plaintiff, 

v. 

PETER M. MUSSER and TAMARA H. MUSSER, 
Defendants. 

NO. 12-2-22451-0 SEA 

RE-NOTICE FOR HEARING 
SEATTLE COURTHOUSE ONLY 

. (Clerk's Action Required) (NTHG) 

TO: THE CLERK OF THE CUURT and to all other parties listed on Page 2: 
PLEASE TAKE NOTICE that an issue of law in this case will be heard on the date below al1d the Clerk is 
directed to note this issue on the calendar checked below. 

Calendar Date: September 13, 2013 Day of Week: -=F-::D::::·d::::ay"c--cc--__ _ 
Nature of Motion- PLAINTIFFS' MOTION FOR SANCTIONS AND !J\1POSITION OF TERMS 

CASES ASSIGNED TO INDIVIJ')UAL JUDGES - Seattle 
If oral argument on the motion is allowed (LR 7(b )(2), contact staff of assigned judge to schedule date and time before filing this 
notice. Working Papers: The iudge's name, date and time of hearing must be noted in the upper right comer of the Judge's copy. 
Deliver Judge's copies to Judges' Mailroom at C203. 

[ 1 Without oral argument (Man - Fri) [ x J With oral argument Rearing 

Date/Time: Se:etember 13, 2013 at 9:00 a.m. 
Judge's N ame: Judge Monica Benton Trial Date: November 25, 2013 

CHIEF CRIMINAL DEPARTMENT - Seattle in E120l 

[ ] Bond Forfeiture 3: 15 pm, 2nd Thur of each month 

[ ] Certificates of Rehabilitation - Weapon Possession (Convictions from Limited Jurisdiction Courts) 
3:30 First Tues of each month. 

CHIEF CIVIL DEPARTMENT - Seattle -- (please report to E713 fo r assignment) 
Deliver working copies to Judges' Mailroom, Room C203. In upper right corner of papers write "Chief Civil Department" or 
'udge's name and date of hearing 

[ 1 Extraordinary Writs (Show Cause Hearing) (LR 98.40) 1:30 o.m. TuesfWed -report to Room E7l3 
[ } Supplemental Proceedings I Non-Assigned Cases: 

(l :30 pm Tues/Wed)(LR 69) (J Non-Dispositive Motions M.F (without oral argument) 
[ ] DOL Stays 1:30 pm TucsfWed I [l Dispositive Motions a.TJ.cl Revisions (l :30 pm Tues/Wed) 
[ J Motions to Consolidate with multiple judges [1 Certificates of Rehabilitation (Employment) 1 :30 pm 
assigned (without oral argument) (LR 40(a)(4» Tues/Wed (LR 40(2)(B» 

NOTICE FOR HEARlNG - SEATTLE COURTHOUSE om Y 
ICSEAG12005 

Page 1 

133399.1/100758.2 
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· .--_ . . .• ------ --·-·: i 

~-----------------~----------. 

Si9"~ PrintfType Name: Scott Sleight 

WSBA # 27106 (if attorney) Attorney for: Plaintiffs Mark Britton and Brigid Convbeare Britton 

Address: Ahlers & Cressman PLLC, 999 Third Avenue, Suite 3800 

City, State, Zip Seattle, WA 98104 Telephone: i206l287.9900 Daie: June 17,2013 

DO NOT USE THIS FORM FOR FAMilY LAW OR EX PARTE MOT!ONS. 

DO NOT USE THIS FORM FOR FAMILY LAW, EX PARTE OR RALJ MOTIONS. 

LIST NAMES AND SERVICE ADDRESSES FOR ALL NECESSARY PARTIES REQUIRING NOTICE 

Adam R. Asher 
Socius Law Group PLLC 
Two Union Square 
601 Union St., 3illte 4950 
Seattle, W A 98101 
Email: aasher@sociuslaw.com 
Attorneys for Defendants 

Stephan D. Wakefield, WSBA #22762 
Law Offices of Hecker Wakefield & Feilberg, P.S. 
321 First Avenue West 
Seattle, WA98119 
Email: stephanw@heckerwakefield.com 
Attorneys for Defendants 

IMPORTANT NOTICE REGARDING CASES 

Party requesting hearing must file motion & affidavits separately along with this notice. List names, addresses and 
telephone numbers of all parties requiring notice (including GAL) on this page. Serve a copy of this notice, with 
motion documents, on all parties. 

The original must be filed at the Clerk's Office not less than six court days prior to requested hearing date, except for 
Summary Judgment Motions (to be filed with Clerk 28 days in advance). 

THIS IS ONLY A PARTIAL Sill1MA..YzY OF THE LOCAL RULES .4u.'\lD ALL PARTIES ARE ADVISED TO 
CONSUL TWITH AN ATTORNEY. 

The SEATTLECOlJRTHOUSE is in Seattle, Washington at 516 Third Avenue. The Clerk's Office is on the sixth 
floor, room E609. The Judges' Mailroom is Room C203_ 

NOTICE FOR HE&"L"NG· SEATTLE COURTHOUSE ONLY 
lCSEA012005 
133399.11100758.2 
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Honorable Moruca Benton 
Hearing Date: September 13, 2013 @ 9:00 a.m. 

With Oral Argument 

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY 

MARK BRlTTON and BRIGID 
10 CONYBEARE BRITTON, husband and wife, NO. 12-2-22451 -0 SEA 

DEFENDANTS' SUPPLEMENTAL 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT i . 

11 

12 . v. 

Plaintiffs, 

13 PETER M. IvruSSER AND TAMARA H. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MUSSER, husband and wife, 

Defendants. 

I. RELIEF REQUESTED 

Plaintiffs Mark and Brigid Britton (the "Brittons") assert claims for adverse 

possession by alleging that they and their immediate predecessors used an erratic portion of 

property owned by their neighbors, Defendants Peter and Tan1ara Musser (the "Mussers"), 

beginning in April 1999. The claim is not based on a fence, hedge, neatly trimmed lawn, or 

any other physical demarcation one would expect to establish a clear boundary; but i.rt.stead, 

periodic landscape maintenance allegedly over seemingly random portions of the border with 

the Musser Propeliy. The Brittons themselves appear somewhat confused as they Calmot 

1 This motion for partial summary judgment, and supporting materials, supplements the Motion for Summary 
Judgment the Mussers filed on February 15,2013 and 011 May 10,2013. Since the Court continued the hearing 
date to September (over six months from the original date and three months from the second date), the parties 
have continued with discovery which has modified the evidence presented with this current Motion. 

26 DEFENDANTS' SUPPLEMENTAL 
MOTION FOR PARTIAL SllMMARY 
JUDGMENT -1-

Socius Law Group. PLLC 
A T TOR N E Y S 

Two Union Square. 601 Union Street, Suite 4950 
Seattle, Washington 98101.3951 

Telephone 206,838.9100 
1245S3.doc Facsimile 206.838.9101 
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describe the disputed area. Specifically, in response to discovery requests asking for a 

precise description, the BrittOllS produced a survey upon which the Mussers relied in filing 

their Summary Judgment Motion. After the Court continued the first motion and Ms. Britton 

was deposed, she testified that the survey was not accurate and included sections and plants 

that were riot part of their claim. IIlStead of the apparently erroneous survey, the Brittons, at 
. . 

some point, started relying on an undefined "Fence Trajectory"; meaning the disputed area 

should be envisioned by following an imaginary path/extension of a fence which ends 

immediately next to the disputed area. Even with the alternative approach, Ms. Britton, at 

her deposition, could not indicate where this "Fence Trajectory" should be depicted on the 

survey, while admitting that the true fence trajectory is also not really the section they are 

claiming. Despite the clear inconsistency between the survey and the "Fence Trajectory," the 

Brittons refused to amend their survey, forcing the Mussers to draft a supplemental summary 

judgment brief. When the Court again continued the summary judgment hearing, the 

Brittons finally abandoned a large part of their claim based on the erroneous survey. Even 

still, however, because of the constant changing claim, the Mussers must guess as to the 

specific portions of their propelty the Brittons claim through adverse possession. 

Regardless of the exact area sought, the BrittOlls must show their use was actual, 

continuous and exclusive for 10 years, meaning the earliest the adverse possession could 

have ripened was April 2009. Since there is 110 fence or other physical demarcation of any 

boundary, the Brittons rely on their alleged maintenance of certain specific plants within the 

undefined disputed area to establish their claims. They cannot make tins sho\ving because 

the incontrovertible evidence establishes that the Brittons and their gardeners made no use at 

aU of the wax leaf privets; made no use of the rhododendron base and laurel for a two-year 

period between 2004 and 2006; and the Mussers perfonned significant and continual 

landscape maintenance of the rhododendron and laurel as early as August 2007--a year and 

26 DEFENDANTS' SUPPLEJVfENTAL 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT -2-
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one half before the Brittons' adverse possession claim would have vested. With no actual 

use of the wax leaf privets, the Brittons' claim fails. Further, the significant gap between 

2004 and 2006 precludes a finding of continuous, uninterrupted use of the rhododendron and 

laurel for the required lO-year period. Moreover, the regular maintenance ofllie 

rhododendron and laurel by the Mussers, the true owners of the area, starting in 2007 

precludes a finding of exclusivity for the required lO-year period. Accordingly, the Mussel'S 

move for partial summary judgment seeking an order dismissing the Brittons' adverse' 

possession claim as to the area surrounding the wax leaf privets, rhododendron and laurel. 

n. STATEMENT OF FACTS 

10 A. Background 

Ii 

12 
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The Mussel'S purchased their property in April,. 2007, The Musser Property shares a 

north boundary with the Britton Property and is bordered by John Street on the east and 

Dorffel Drive on the west. For at least 30 years, a six-foot tall wood fence has stood on 

approximately 47 feet of the boundary in essentially the middle of the two properties. There 

has been no fence on the boundary between the wood fence and Dorffel. Instead, this area of 

the boUndary contains plants, bushes, and small trees. 

Recently, the Mussers undertook a major renovation of their bouse. In conjunction 

with the improvements, the Mussers intended to place a new fence along the boundary of the . 

Musser and Blitton Properties. They would then remove the 30~year old fence which was 

onlyon part of the boundary and construct a new one. The Mussers sought input from the 

Brittons on the type of fence to be constructed. When the Mussers' contractor knocked on 

the Brittons' door, Mark Britton acted hostilely and demeamng toward the contractor. The 

Brittons ultimately filed this action alleging adverse possession. 

Disputed Area 

The Brittons' Complaint does not define specifically the area sought of the Musser 

26 DEFENDAl:'HS'SUPPLEMENTAL Socius law Group, P:::=i::::.LC"---_ 
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26 

Property, but instead simply names certain plants and other landscaping as encroachments, 

such as a laurel tree and rockelY, to apparently create a claim. (pL's CompI. "t[3.5-3.7). The 

Complaint relies upon a June 13,2012 survey prepared by Barghausen Consulting Engineers, . 

Inc., which does not identify the specific area sought. (Id., Ex. A.) Since they had no idea of 
the exact area claimed, the Mussers requested a full legal description of the Disputed Area 

through discovery. In response, the Brittons produced the following revised surVey prepared 

by Barghausen Consulting Engineers, Inc. to set forth the specific areasought: 

. 3815 E. JOHN ST. 
APH 195470--0320 

(Asher Decl., Ex. A, Survey ofDl8puted Areal The dark black line is the title property line 

between the Musser Property (south) and the Britton Property (north). Th.e Brittons' 

proposed new line starts at the west side with the initials P.O.B., travels in a southeasterly 

direction around the base of two arborvitae trees, then jets in a northeasterly direction to 

encompass the "Hedge Dripline" until taking an erratic tum south at the base of the 

rhododendron, then travels south, around the presumably ever-changing drip line ofil'te 

rhododendron, and then north, again until reaching the actual title property line. 

2 The Buttons alleged adverse possession over a rockery near John Street in their Complaint. However, ill her 
deposition, Ms. Britton clarified that this is no longer part of the Britton,,' adverse possession claim. (Asher 
Decl., Ex. I, Brigid Britton Dep. at 65, Ln. 15-22.) Summary judgment is therefore appropriate on this area. 
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As depicted in the survey, the key points of interest within the Disputed Area, from 

east to west, are the following: (1) the rhododendron; (2) the single laurel bush (temled a . 

"hedge" in the survey); (3) the rockelY; and (4) the two arborvitae trees. For the purpose of 

this motion, the Mussers seek to obtain partial summal)' judgment as to the rhododendron, 

the waxleaf privets between the rhododendron and the laurel, and the laurel. Below is a' 

recent survey (outlined in red) and photographs of the areas covered by this motion: 

BRITTON RESIDENCE 
3815 E. JOHN ST. 

PARCEL NO. 1954700320 

W1OtlOO€NORb~ 
DRIPUNE~ 

"----- BOXWOOD TREE 
ORIPU,IE 

14 (Jack Seibert Dec!., Ex. B, Musser Survey.) 
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(Asher Decl., Ex. B, Photograph of Rhododendron Area.) TIle photograph above, taken from 

the Musser side of the boundary, depicts the oddly-shaped area (blue and orange tape) around 

the rhododendron (left middle in the photograph) to which the Brittons initlaUy claimed 

adverse possession. Astonishing is the fact that this area not only includes the entire 

. rhododendron, but also includes several feet of the Mussers' patio (lower left side of 

photograph), as well as property that is clearlybehilld the Mussers' side ofthe30-year old 

above described fence and encompassing the boxwood tree (right middle in photograph). 

There are waxleaf privet bushes between the rhododendron and boxwood (squarely in the 

middle ofthe photograph). 

Area Between the Rhododendron and Laurel: 

(Asher Decl., Ex. C, Photo Between Rhododendron and LaureL). There are waxleaf privet. 

bushes (squarely in the middle ofthe photograph) between the rhododendron (right side of 

the photograph) and the: laurel side of the photograph). 
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(Asher Decl., Ex. D, Photo of Laurel.) The waxleafprivet bushes are to the light of the 

laurel in the photograph. 

In the context of the prior motion for summary judgment (which was continued to 

June 7,2013), the Brittons appeared to abandon the survey as the basis of their claim, and 

instead are now focused on the "Fence Trajectory" idea. This new and somewhat different 

area is undefIned, inconsistent with the survey, and contrary to the actual fence trajectory. At 

her deposition, Ms. Britton could not identify the "Fence Trajectory" on the survey and 

testified that she was unable to draw the line she was claiming. (Second Asher Decl., Ex. T, 

Brigid Britton Dep. at25; Ln. 22-23 .) However, she maintained that the "Fence Trajectory" 

is a straight line (Id. at 26; Ln. 10-15), even though the line on the survey is far from a 

straight line. Moreover, she confll1ned that if actually following the true fence trajectory 

from the old wood fence, it would project much more southedy into the Musser Property 

than the area claimed by the Brittons. ·(Id. at 27: Ln. 17~20; Exhibit 1). Based on the 

ultimate drawing made by Ms. Britton at her deposition, her idea of the actual fence 

trajectory clearly has 110 relationship with the "Fence Trajectory" previously desclibed by the 
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. Bl'ittons or the survey they rely upon. (Jd.) 

Additionally, Ms. Britton's testimony disputes the accuracy of her own survey. 

Specifically, she stated. that the survey was "distolied." She went on to testify that, "I think 

the area where it says 'rhody' base and 'drip line' looks larger than the area actually is that we 

are claiming." (Dep. at 19: Ln.18-23) Additionally, Ms. Britton stated that the line from the 

two arborvitaes to the point of beginning is "a straighter line tha1'1 it looks when it's rendered 

onpaper." (Id. at 20; Ln. 8-18.) 

The confusion continues with respect to the Rhododendron Area where Ms. Britton 

. admits that the boxwood behind the Mussel'S' side of the fence is not part of their claim, even 

though included in their survey. (ld. at 22: Ln 20-22.) She also concedes that the Mussers' 

patio is not part of their claim despite it being included in their survey. She further explained 

that the reason the oddly shaped "cut-out" is included in the survey is solely due to their 

concern of the health of the rhododendron. Specifically, they WOlTY that if portions of the 

rhododendron on the Musser side are trimmed or removed, it could kill the bush. Therefore, 

they included the entire drip line of the rhododendron, which encompasses the patio, out of 

concern for the health of the bush. (ld. at 23: Ln. 12-25; 25: Ln. 1-2.) Thus, the "cut-out" 

area around the dlip line was based on ooncem for the health of the bush,not on actual use or 

maintenance ofthe area. (Id.at 33: Ln. 9-13.) 

. Ms. Britton further admitted that the Mussel'S planted the waxleaf plivets in the 

rhododendron area and the Buttons' landscapers did not maintain those bushes. (Id. at 30: . 

Ln. 5-19.) Thephotograph of the Rhododenron Area above (Asher Decl., Ex. B, Photograph 

of Rhododendron Area), depicts thebase ofthe Rhododendl'On, wax 1eafp11vets, and then the· 

fence, moving left to right Ms. Britton testified that her l~~capers have not maintained 

south of the waxleaf privets. (Second Asher Decl., Ex. I, Brigid Britton Dep. at 33: Ln. 20-

24.) Therefore, with the exception of the base of the rhododendron itself, the Brittons do not 
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allege any use or maintenance of the entire "cut-out" area shown in the above photograph of 

the Rhododendron Area. A1so, Ms. Britton admitted her landscapers did not maintain the 

waxleaf privets between the rhododendron and laurel. (Id. at 39: Ln. 8-13.) 

After Ms. Brittons' deposition on April 3, 2013, counsel for the Mussers raised 

concems about the apparent lllconsistencies in the Brittons' testimony and the survey. 

Specifically, on April 4, 2013, counsel for the Mussers requested supplementation of the 

Brittons' responses to the Mussers' intenogatories and requests for production related to the 

definition of the Disputed Area. (Second Asher Decl" Ex. J, Email Chain.) The Mussel's 

indicated that the survey inconectly includes a portion of the Mussers' fence, a boxwood 

bush behind the fence, and part of the Mussers' patio. (Id.) Additionally, the Mussers raised 

the issue that the "Fence Trajectory" description was inconsistent with the survey. (Jd.) 

Since the survey was ostensibly the Brittons' celufied description of the Disputed Area, the 

Mussers requested a supplemental response detailing the precise area the Brittons claimed. 

(Jd.) The Brittons refused to supplement their plior discovery responses, and instead 

continued to rely upon the survey as the "Disputed Area." (Jd.) 

As a result of the Brittons' failure to supplement discovery, the Musses were forced 

to revise its motion for summary judgment seeking partial summary judgment on the 

Brittons' erroneous claim to the "cut-out" area around the rhododendron, as the Brittons 

could show no actual use of this area. In opposition to the Mussers' revised motion for 

sUIllIDruy judgment, the Brittons made no argument and provided no authority to support 

their enon.eons" claim to the "cut-out" area. Then, after the Couli contin.ued the June 7,2013 

SUll1IDary judgment hearing, the Brittons, on June 24, 2013, fmally abandoned their frivolous 

claim to the "cut-out" area. (Third Asher Decl., Ex. K, 6/24/13 Email. from Sleight.) It 

cannot be stressed enough that the Mussers were forced to draft two summary judgment 

briefs on this issue, resulting in thousands of dollars of attomeys' fees, all because the 
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Brittons asserted a frivolous claim to this "cut-out" area, and thendefiantly refused to 

dismiss this claim after notice that it lacked merit.} 

While recognizing the claim to the "cut-out" area was frivolous, the Brittons still 

refuse to concede their claim to the rhododendron base. As depicted in the revised survey, 
. .. 

the new line is north ofihe rhododendron base, but then bizarrely stops suddenly, goes 

around the base, then cop.tinues to follow the "trajectory." (Third Asher Decl., Ex. L, 

Revised Britton Survey.) In other words, while the BrittonS admit that they cannot prove 

adverse possession south of the line shown in their survey, which includes the rhododendron 

. base, they will not concede that claim. Therefore, they have drawn tIns silly new line that 

circles the rhododendron base. 

11 C. 

12 

History of Britlons' and Predecessors' Use of the Disputed Area 

1. The Dysons (August 1997-April1999) 

13 
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Timothy J. Dyson and Julie C. Dyson purchased the Britton Property on August 22, 

1997 from the E,state of Luther C. Losey. (Second Asher Decl., Ex. E, Dyson Deed; 

Declaration of TimothyJ. Dyson ("Dyson Decl.") ~ 1;) When the Dysons purchased the 

Britton Property the house had not been lived in for several years and was in serious 

disrepair. (Id. ~ 2.) The Dysans undertook a major renovation of the house. (Id.) The 

exterior of the property, like the house, had not been maintained and was vc:ry overgrown .. 

(Id. ~ 3.) The Dysans concentrated their efforts on the renovations to the house, and did not 

do any maintenance of the landscaping. (Id.) They planned to landscape the property once 

the house renovations were complete, but they never got that far. Before the landscaping 

3 The Mussers reserve their right to file a separate motion for sanctions under CR 11, which will seek te~ for 
the thousands of dollars inJees that the Mussers have incurred in defending the Brittons' frivolous claim to the 
"cut-out" area. The Brittons' conduct was particularly egregious given that the Mussers informed the Brittons 
after Brigid Britton's deposition that concern for the health of the bush was insufficient as a matter of law to 
support adverse possession. Upon notice oHlle defective claim, the Brittons' refused to dismiss this claim, 
forcing the Mussers to revise a second summary judgment brief 011 this issue. T11en, in their opposition, the 
Brittons offered no argument to support their claim. They engaged in bad faiili.litigation in an effort to drive up 
the cost for the MusserS knowing they had no legal basis to SUppOlt their claim. 
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work was started, the Dysons found another house and purchased it (1d. ,-r 5.) The Dysons 

then sold the Britton Property to John and Deborah Klein in April 1999. (1d.); (Second Asher 

Ded.,Ex. H, Klein Deed.) 

2. The Kleins (April 1999-0ctober 20(3) 

Deborah Klein states in her declaration that when they purchased the Blitton 

Property, there was not very much landscaping 'along the southern border of the property, 

which is the Disputed Area, so they had significant landscaping installed along what they 

believed to be the southerll boundary of the Britton Property. (Second Asher Ded, Ex. F, 

Declaration of Deborah Klein ("lUein DecL") ,-r 2.) She declares that all the trees, bushes and 

plants in the Disputed Area were within the Britton Property. (Id., 7) She further declares 

that she and their gardeners and landscapers were the only people who maintained the 

landscaping in the Disputed Area. (1d.) She also states that they exclusively maintained the 

rackery at all times. (I d.) 

3. The Brittons (October 2003 through the Present) 

The Brittons purchased their propelty from the Kleins in October 2003. The Brittons 

have not personally maintained the landscape in the Disputed Area. (Second Asher DecL, 

Ex. I, Brigid Britton Dep. at 18, Ln. 12-18.) TIle maintenance they rely upon in support of 

their adverse possession claim was perfonned by their landscapers. (1d.) Langstraat-Wood, 

Inc. perfom1ed landscape work fot the Brittons between May 2004 and August 201 Q. (Id. at 

48, Ln. 17; 49, Ln. 9-11.) 

Erik Wood, the owner ofLangstraat-Wood, states in his Second Declaration that he 

has no personal knowledge of the maintenance that was peliolUled on the Disputed Area and 

cannot testify that the Brittons' maintenance was exclusive. (Second Erik Wood Decl. ~ 2.) 

Alex Lupenski, a then employee of Langstraat -Wood, testified at his deposition that 

he worked at the Britton Property in 2004 through 2006, for approximately two years. (Third 
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Asher Decl., Ex.M, Lupenski Dep. at 18.) Mr. Lupenski testified that he was the only 

landscaper who maintained the southern border during this time period. (!d.) Mr. Lupellski 

testified that he has no recollection of doing ~ work on the rhododendron or laurel during 

this two-year period: 

Q:. Okay. What specifically, if anything, do you recall doing with respect to 
that rhododendron? 
A: I don't remember anything about that plant 

. Q: Okay. So you don't recall doing any maintenance on it? 
A : Not specifically, no. 

**** 

Q: Do you recall doing anything with [the laurel] bush? 
A: Not specifically, but as I mentioned in my declaration, it would appear that 
I would have needed to prune that bush, because otherwise it would have 
blocked the pathway . . 
Q: SO I want to make sure I understand. So you don't have any specific. 
memory of you trimming it, but you think you would have, otherwise it would 
have blocked the path? 
A: That is correct. 
Q: And in order to trim it to stop it from blocking the path j what side would 
you have to ll-i.m? The side nearest the path? 
A: The side that's nearest the path. 
Q: As you sit here today, though, do you recall trimming the top? 
A: I don't recall. 
Q: Okay. D() you recall trimming the sides on the, I guess it would be the . 
east and the west? . 
A: I don't recall. 

(Id. at 16~18 .) He speculates that he probably trimmed the laurel away from the Brittons' 

path, but he does not recall doing so, nor does he recall trimming the top or the sides (east 

and west) of the laurel. (Id.) 

As noted above, the Brittons have not personally maintained the landscape in the . 

Disputed Area. (Second Ashet Dec1., Ex. I, Brigid Britton Dep. at 18, Ln. 12-18.) 

Additionally, the Brittons lived in Italy tor one year, from August 2004 through August 

2005, during the time that Mr. Lupenski worked at the Britton Property. (Third Asher Decl., 
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Ex. 0 , Brigid Britton Dep. at 16.) Therefore, the Britton;,; have no personal knowledge of 

what was maintained while they were in Italy for that one-year period. Mr. Lupenski is the 

only witness that could testifY about his maintenance of the laurel and rhododendron, but he· 

has no recollection of doing any work from 2004 to 2006 on those bushes. 

Doug Beaton was the Langstraat-Wood employee who also perfonned the landscape 

work at the Blitton Property between 2007 and 2010. Due to his unfortunate and undisputed 

unreliability on any issue related to this matter, lv1r. Beaton's testimony cannot be considered 

by the Court on the pending summary judgment motions. Ivfr. Beaton adnrits that he was 

paid by the Blittons in connection with Iris visit to the Britton Property for the purposes of 

preparing his Supplemental Declaration. (Third Asher Decl., Ex. N, Beaton Dep. at 23-25.) 

. Worse, Mr. Beaton blatantly admits that he is a liar: 

Q: Okay. And did lv1r. Sleight say that? 
A: No. 
Q: What did he say? 
A: He didn't say anytlring? 
Q; He didn't say that? He didn't tell you that if you tried to connect you, he 
would be happy to act on your behalf? 
A: That's correct. 
Q: SO did you just lie about that? 
A: I just lied about that. 
Q: Why did you do that? 
A: I was just trying at that time to stop talking to you and for you to leave me 
alone. 
Q; Okay. And did lv1r. Sleight ten you that you were not to talk to me 
anymore? 
Q: And did you just lie about that as well? 
A: Yes. 

(Id. at 41-42.) Additionally, he admits that despite testifYing under the penalty of perjury that 

his prior declarations were correct, the declarations are not accurate. IvIr. Beaton signed his 

first declaration, prepared by the Mussers' counsel, after reviewing it for accuracy. (Id. at 

.18.) He later, after his paid site visit, signed a Supplemental Declaration, stating that Iris first 
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declaration was no longer accurate. (Id. at 18-19) At his deposition, he testified that pOliions 

ofms Supplemental I?eclaration were not accurate. For instance, in Paragraph 10, he 

testified to a conversation he allegedly h ad with Catie Smith, the Musser landscaper, about 

the rockery. (Id. at 93.) At his deposition, he testified that conversation never took place; 

and the Supplemental Declaration was not accurate. (Id. at 94.) Ultimately, Mr. Beaton has 

6 . no credibility and his testimony cannot be relied upon by any party in connection ,vith the 

7 pending summalY judgment motions. 

8 D. The Mussel'S' Use oHhe Disputed Area 
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The Mussers purchased the Musser Property in April 2007 . In August 2007, they 

hired City People's Garden Design & Landscape ("City People's") to provide landscaping 

services on the Musser Property. (Declaration of Catie Smith ("Smith Decl.")" 1.) Catie 

Smith was the Landscape Manager for City People ' s. (Jd.) On behalf of City People's, she 

supervised and personally performed landscape services on tile Musser Property once a 

week, all year long, and would typically spend several hours each time. (ld. , Ex. A, City 

People's Invoices for 2007 and 2008.) Ms. Smith left City People's in December 2008 and 

started her own business, Brier Creek Gardens, LLC. (!d. 19.) City People's continued· 

servicing the Musser Property. (Id.) After several months, the Mussers hired Ms. Smith's 

new company to take over for City People's. (Id.) Since that time, she and her crew are 
18 j 

19 
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25 

generally at tile Musser Property all year long evelY Friday. (Jd.) 

Since August 2007, Ms. Smith and her crews maintained the area around the 

rhododendron, as depicted in the photogniph above (Asher Decl., Ex. B.). (Id., 3.) Their 

maintenance of the area includes weeding, planting, fertilizing, and compo sting the area. 

They have always trimmed and pruned the rhododendron. (Id.) Ms, Smith never saw 

anybody else trim it, nor is there any evidence that it has been trimmed by anyone else. (Id.) 

In fact, the trunk of the rhododendron shows evidence of cut limbs; most if not all of which 
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were cut by Ms. Smith over the years. (Id.) Additionally, Ms. Smith and her crews have 

exclusively maintained and shaped the boxwood behind the Musser side of the fence, which 

is also depicted in the photograph above. (Id.) 

Moreover, Ms. Smith and her crews have maintained the area between the 

rhododendron and the laurel (Asher Decl., Ex. C) since August 2007 by weeding, removing 

unwanted plants, plantiilg new plants, compo sting, and otherwise making the area have a neat 

appearance. (ld.,-r 4.) In 2008, Ms. Smith and her crew planted five or six waxleaf plivet 

8 .. bushes near the boundary line on the Musser side (these bushes are depicted in the 
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photographs above), to run from the existing old wood fence to the laurel, which is toward 

Dorffel Avenue. (Id.) The purpose of these bushes was to prevent the mailman from 

trampling through the area. (ld.) Neither the Blittbns, nor anyone on their behalf, ever 

complained or said anything about the bushes. (Id.) Ms. Smith and her crew regularly 

maintained the bushes since they were planted in 2008. (I d.) 

As with the rhododendron and boxwood, Ms. Smith and her crews also started to tl1m 

the laurel bush in the "Disputed Area" beginning in August 2007. (Asher Dec1.,Ex. D). (Id. 

,-r 5.) When she first started working for the Mussers in 2007, the laurel had grown wildly 

without any shape. (Id.) Ms. Smith created the box shape that now exists and has · 

maintained that shape since 2007.· (ld.) When she trimmed the laurel, Ms. Smith nimmed 

the top, and all sides, except the side facing the Britton Property. (ld.) 

Tony Sacco worked as a laJ1dscape supervisor at City People's and directly under Ms. 

Smith. (Tony Sacco Decl. ,-r 1.) L11 approximately late 2007 or early 2008, he started pelioaic 

work on the Musser Property under the supervision of Ms. Smith. (Id.,-r 2.) He worked on 

. the Musser Property for a year or so tln'ough 2008 and until 2009 . (Id.) Mr. Sacco recalls 

trimming the rhododendron and that City People's trimmed the laurel bush. (Id. ~,-r 3-4.) 

After initially signing a declaration under tlle penalty of perjury, Ms. Sacco curiously 
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recanted his declaration after several conversations with counsel for the Brittons. 'E'1e 

complete change in his testimony raises obvious issues as to his recollection of the 

maintenance done in 2007 and 2008. Nevertheless, his "corrected" declaration continues to 

con:f:llm that City People's maintained the rhododendron and the laurel. (Corrected Sacco 

Decl. ~fJ 9-10.) 

Mr. Sacco's poor recollection is not surprising given the amount of time he actually 

spent at the Musser Propelty. In 2007 and 2008, Ms. Smith managed seveni.l different crews. 

(Smith Decl. fJ 2.) Mr. Sacco worked on the Musser Property but he was not a regular, 

weekly crew member. (Jd.) In fact, the Mussers were usually schedukd for Friday 

maintenance. (!d.) DUling this time period, 1V£1'. Sacco was often in the office on Fridays 

. working to schedule the following week's work. (Id.) 

While Mi'. Sacco cannot now apparently recall certain points about the Musser 

Property maintenance,Ms. Smith's recol1!;ction is pristine. With the exception of a six

month gap in time, Ms. Smith has worked on the Musser Property from August 2007 through 

the present. (Id. ~fJ 1,9.) Ms. Smith personally directed her crews, including Mr. Sacco on 

the occasion he was actually there, regarding the maintenance activities. (Id. ~fJ 1-2.) She 

directed that the rhododendron including the Musser side, the sides, and the top be trimmed. 

(Id. fJ 4) She also directed that the ground underneath the rhododendron, including around 

the. base ofthe rhododendron be maintained, weeded, fertilized, etc. (Id.) She personally 

visually inspected areas to make sure her directions were being followed and if not, she 

would have it conected. This includes trimming and maintaining the laurel. (ld.' 6.) Her 

instructions were to keep the laurel trimmed on the Musser side, the sides, and fue top to 

keep a ueat and tidy appearance. (ld.) This could uot have been accomplished by trimming 

only one side. (Id.) :?vis. Smith regularly visually inspected the work to confiml that the 

garden was being maintained meticulously. (Jd) 

26 DEFENDANTS'SUPPLE1v1ENTAL 
Socius Law Group, PLLC 

A T TOR N E Y S 
MOTION FOR PARTIAL SUlVIMAIZY 
JUDGMENT 
124583.dcc 

-16-
Two Union Square. 601 Union Stree~ Suite 4950 . 

Seattle, Washington 98101.3951 
Telephone 206.838.9100 
Facsimile 206.838.9101 

APP 323 



1 

2 

3 

4 

5 

In. ISSUES PRESENTED 

Should the Court grant partial summary judgment in favor of the Mussers and dismiss 

portions of the Brittons' adverse possession claim, where the Brittons cannot meet their 

burden of establishing actual, continuou:s and exclusive use of portions of the Disputed Area? 

IV. EVIDENCE RELIED UPON 

6 This motion is based on the pleadings and files herein, and on the Second and Third . 

7 Declarations of Adam R. Asher,· and the Declarations of Catie Smith, Timothy J. Dyson, 

8 Deborah Klein, and Tony Sacco, with attached exhibits. 

9 v. AUTHORITY 

10 A. Summary Judgment Standanl 
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The purpose of summary judgment is to avoid a useless· trial where there is no 

genuine issue of material fact. Hines v. Data Line Sys., Inc., 114 Wn.2d 127,148, 787 P .2d 8 

(1990). The Mussers are entitled to SUlllillaty judgment as a matteroflaw if the pleadings, 

affidavits, and admissions demonstrate the absence of any genuine issues of material fact. 

See CR 56( e) . A court shou1d grant smnmary judgment when, as here, reasonable minds 

could reach but one conclusion from the facts submitted. See Wilson v. Steinbach, 98 Wn.2d 

434,437,656 F.2d 1030(1982). The nonmoving party "may not rely on speculation, 

argumentative assertions that unresolved factual issues remain, or in having its affidavits 

considered at face value" in opposing summmy judgment. Seven Gables Corp.· v. MGM /UA 

Entertainment Co., 106 Wn.2d 1, 13, 721 P.2d 1 (1986). Rather, ''the nonmoving party must 

set forth specific facts that sufficiently rebut the moving party 's contentions and disclose that 

a genuine issue as to a material faCt exists." Id. at 13. 

B. The Brittons Cannot Show Acmal Use of the Wa:deafPrivets. 

Adverse possession requires that the Brittons show that their possession ofllie 

Disputed Area was (1) open and notorious; (2) actual and unintenupted; (3) exclusive; and 
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(4) hostile, and that such possession existed for the statutory, 10-year, period .. Chaplin v. 

Sanders, 100 Wn.2d 853,857,676 P,2d 431 (1984). The Blittons cannot prove actual use of 

the waxleaf plivets. 

To be adverse, the possession of another's land must be "actual": it is not 
possible to be in adverse possession without physical occupation. Unless 

'there is the requisite degree of physical possession, no amount of verbal 
. claims, no amount of documents, no kinds of acts off the ground will put the 
claimant in adverse possession. 

Stoebuck & Weaver, 17 Washington Practice, Real Estate: Property Law § 8.9 

The Brittons cannot show actual use of the waxleaf privets near the rhododendron or 

between the rhododendron and the laurel. Ms. Britton testified that her crew did not maintain 

those bushes. (Second Asher Decl., Ex. I, Brigid Britton Dep: at 33: Ln. 20-2; 39: 8-13.) 

With no actual use, their adverse possession claim over the waxleaf privets fails as a matter 

oflaw. Notably> the Brittons failed tci present any argument, evidence or authority in the 

context of the prior opposition to support any use of the waxleaf plivets. Despite implicitly 

conceding this issue, the Brittons refuse to abandon this claim.4 

15 c. The Brirtons Cannot Meet Thek Burden of Proving Continuous Use ofthe 
Rhododendron and Laurel for 1 () Years. ' 
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The Brittons' adverse possession claim started, at the earliest, ill April 1999, if 

tacking the Kleins' alleged use. Therefore, the 'Brittons must show continuous use until April 

2009 to establish adverse possession. They cannot make this shol'lmg. 

"Ifthere is a general test of 'ul1:ll1tenupted,' it is that there must be no significant 

break: in the claimant's continuity of possession. A significant break: will cause what is called 

abandonment of adverse possession." Stoebuck & Weaver, 17 Washington Practice, Real 

Estate: Property Law § 8.17. "The period of possession up to that point is lost and may not 

4 This is another example of the Brittons' bad faith litigation tactics, They have no ~;upport of any use of the 
wax leaf privets, They admit they did not maintain them. They offer no argument in support of them, yet their 
survey line includes them. The Brittons should have dismissed this claim. Yet, they refuse to, forcing the 
Mussers to move for S14mmary judgment, iucmTing substantial attorneys' fees in the process. 
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be added onto the time of a second period that may be begun later." (Id.) 

Here, even accepting the Kleins' testimony as true, the adverse use that started in 

Apri11999 was abandoned in the two-year period from 2004 to 2006. During this time, Alex 

Lupenski of Langstraat-Wood perfOlm ed maintenance on the Britton Property, including the 

southem border, Mr. Lupenski was the only person maintainLng the Blittol1 Property during 

this time period. Even Erik Wood, the owner of Langstraat-Wood, does not have personal 

knowledge of what specific bushes were maintained. (Second Erik: Wood Decl.,~ 2.) The 

Brittons acknowledge that they did not personally perf anTI any work, and they relied 

exclusively upon their landscapers. (Second Asher Decl., Ex. I, Bligid Britton Dep. at 18, 

Ln. 12-18.) Furthennore, the Brittons were not even at the Britton Propelty for a one-year 

11 ,period because they lived abroad in Italy from August 2004 through August 2005. (Third 
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Asher Decl., Ex. 0, Brigid Britton Dep. at 16.) Thus, Mr. Lupenski is the only witness with 

personal knowledge from 2004 to 2006. 

However, Mr. Lupenski testified unambiguously that he has no recollection of doing 

anything to the rhododendron or the laurel for the two~year period from 2004 to 2006. 

(Third Asher Decl., Ex. M, Lupenski Dep. at 16-18.) Mr. Lupenski speculates that he 

probably trimmed the laurel away from the Brittons' path, but he does not recall doing so. 

Not only is this speculation inadmissible,s but he cannot even state whether the part oftlle 

laurel he trimmed was even in the Disputed Area. As shown in the surveys above, the drip 

line of the laurel extends well n011h of the true property line. If Mr. Lupeuski trimmed the 

laurel away from the Brittons' path, which is well north of the true propelty line, he would 

not need to trim south of the true propelty line into the Disputed Area. htdeed, Mr. Lupenski 

does not recall ever trimming the top or the east and west sides ofthe bush. (Id.) 

5 Speculative statements are not sufficient to defeat summary judgment. Ruffer v. St. Frances Cabrini Hosp. of 
Seattle, 56 Wash. App. 625,628,784 P.2d 1288 (1990); Seven Gables Corp, v. MGM /UA Entertainment Co., 

·106 Wn.2d 1, 13,721 P .2d 1 (1986) (Emphasis added) 
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This testimony'is fatal to the Brittons' adverse possession claim. The Brittons have 

the burden of proof to demonstrate unintenupted and continuous use of the rhododendron 

and the laurel from Aplil1999 through April2009.Mr. Lupenski testified that he CalIDot say 

that he made any use of the rhododendron and laurel for a two-year period. At best, he can 

only speculate that he may have trimmed the bush from the path, but he does not even recall 

doing that, alld he is unable to say if the pali he might have trimmed was even in the 

Disputed Area. Therefore, there is a two-year gap in the 10-year period. This two-year gap 

is unquestionably a "significant break," such as to render the prior adverse use abandoned. 

As such, the prior use of the Kleins from April 1999 through October 2003 cannot be tacked· 

on to the Brittons' alleged adverse use. Rather, the Brittons started a second period of 

adverse use in 2006, which is well short of the 10-year period. 

The Mussers anticipate that the Brittons will argue that while Mr. Lupenski does not 

recall doing any mmntenallCe of these bushes, they recall asking for such work and that it 

was in fact performed. Such testimony, however, is self-serving, speculative, and conc1usory 

and would be insufficient to defeat summary judgment.6 Fruther, the Brittonsadmittedly did 

not pelform the work, and therefore lack personallmowledge. More imp01tautly, the 

Brittons cannot testify about the maintenance perfOlmed from August 2004 to Augu.st 2005, 

the period in which they lived in Italy. So, there is still a full one-year gap in alleged 

maintenance .. This one-yeal' gap alone is a "significant break" in use, such as to defeat a 

finding of uninterrupted and continuous use. For the foregoing reasons, the Brittons cannot 

21 6 "Once there has been an initial showing of the absence of any genuine issue of material met, the party 
opposing summary judgment must respond with more than eonclusory ailegations, speculative statements, or 

22 .. argumentative assertions of the existence of unresolved factual issues." Ruffer v. St. Frances Cabrini Hasp. of 
Seattle, 56 Wash. App. 625, 628,784 P.2d 1288 (1990); Seven Gables CO/po v. MGM /uA Entertainment Co., 

23 106 Wn.2d 1, 13,721 F.2d 1 (1986) (Emphasis added). Rather, "the nonmoving party must set forth specific 
. facts that sufficiently rebut the moving party's contentions and disclose that a genuine issue as to a materiai fact 

24 exists." Seven Gables, 106 Wn.2d at 13 (Emphasis added.) Courts will not consider conclusions oflaw that 
simply reiterate the allegations in the Complaint Kirkv. Moe, 114 Wn. 2d 550,557,789 P.2d 84 (1990); Guile 

25 v. Ballard Community Hospital, 70 Wn. App. 18,25,851 P.2d 689 (1993). . 
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prove continuous, unintenupted use of the rhododendron and lame! fOT a 1 O-year period. 

D. The Brittons Cannot Meet Their Butden of Proving Exclusive Use of the 
Rhododendron Base and Laurel. 

The Brittons also camlOt meet their burden of showing exclusive use for the statutory 

ten~year period, ofthe rhododendron base OT 1aurel. Therefore, their adverse possession 

claim to the subject area fails as a matter of law. Ultimately, a claimant's possession need 

not be absolutely exclusive in order to satisfy the exclusivity condition of adverse possession. ' 

Lilly v. Lynch, 88 Wn. App. 306, 313, 945 P.2d 727 (1997) (citing Crites v. Koch, 49 Wn. 

App. 171, 174,741 F.2d 1005 (1987». Specifically, an "occasional, transitory use by the 

true owner usually will not prevent adverse possession if the uses the adverse possessor 

permits are such as a true owner would permit a third person to do as a 'neighborly 

accommodation.'" 17 William B. Stoebuck, Washington Practice Real Estate: Property Law 

§ 8.19 at 516 (1995). With that said, however, courts fInd a lack of exclusivity when there is 

regular use by the title owner that indicates ownership, as in this case. Blyantv. Palmer 

Coking Coal Co. , 86 Wn. App. 204, 936 P.2d 1163, 1172 (1997). For instance, in Thompson 

'v. Schlittenhart, 47 Wn. App. 209, 212, 734 P.2d. 48 (1987), parties on both sides of the 

disputed boundary made similar use of the disputed property. Tnerefore, exclusivity was 

missing. William B. Stoehuck and John W. Weaver explain how use by the true owner 

18 . defeats exclusivity as follows : 

19 

20 

21 

22 

23 

24 

25 

Any sharing of possession with the true owner is paliicularly sensitive. An 
occasional, transitOlY use by the true owner usually will not prevent adverse 
possession if the uses the adverse possessor permits are.such as a true owner 
would permit a third-party to do as a "neighborly accommodation." Examples 
are the true owner's occasionally waLking across the disputed area or now and 
then using it for recre'ational purposes. Beyond stich activities, however, any 
significallt, and especiallv regulal', use bv the hue owner will prevent 
exclusive adverse possession. 

William B. Stoel:mck and John W. Weaver, 17 Washington Practice, Real Estate: Property 
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Law § 8.19 (2nd Ed. 2004) (Emphasis added). 

The Brittons cannot establish exclusive possession of the rhododendron and laurel for 

10 years. There iSino factual dispute thatthe earliest the adverse use could have started, 

assuming that the Kleins made adverse use of the disputed area immediately upon their 

purchase of the Blitton Propelty, was April 1999. Thus, such adverse use, when tacked with 

the Buttons' alleged adverse use, would have to be exclusive until Apri12009, at which time 

adverse possession in the Disputed .Area would vest 

However, fatal to the Blittons' claim is the incontrovertible fact that the Mussers, 

through then· landscapers, began using the rhododendron and laurel in a similar manner 

alleged by the Erittons and the Kleins in August 2007. To reiterate, the Mussers hired City 

People's to perform landscape serviCes. Catie Smith began maintanling the Musser Property 

at that time. Ms. Smith testified that she. and her crew weeded around the rhododendron and 

laurel, they pruned the rhododendron, they pruned all sides of the laurel (except the Blitton 

side), and they planted bushes (waxleafpIivets) and plants in the area, they removed debris, 

they put down mulch, and performed various other tasks, including fertilizing around these 

plants. Even Tony Sacco, who obviously has some recollection issues, recalled trimming the 

rhododendron and the laurel, and he was not even on site on a weekly basis when he worked 

for City People's. Further, the Mussers' sprinklers have watered the rhododendron and 

laureL Catie Smith's crew was on the Musser Property nearly every week from August 2007 

through December 2008. City People;s continued maintaining the property for several· 

months in 2009, until Catie Smith's new company, Brier Creek Gardens, LLC, took over, 

and which continues to maintain the property today. This testlinony is fatal to the Brittons' 

claim. In short, the BIittons cannot establish exclusive use to the subject area for the entire 

ten-year required period. 

In responding to the Mussers' motion, the onus is on the Brittons to allege sufficient 
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factS to rebut the moving party's contentions. The Brittons cmmot meet their burdett. T'.ae 

critical time period is between August 2007 and April 2009. The Brittons admit that they 

have not personally done any maintenance of the Disputed Area and thus must exclusively 

rely upon the testimony of their landscapers. (Second Asher Decl., Ex. I, Brigid Britton Dep. 

at 18: Ln. 12-18.) In. this regard, the landscapers, during August 2007 and April 2009, were 

from Langstraat-Wood, Inc.7 Erik Wood, t11e owner of Langstraat-Wood, states in his 

Second Declaration that he has no personal knowledge and cannot testify that the BllttOns' 

maintenance was exclusive. (Second Erik Wood Decl. ~ 2.) In other words, he cannot refute 

the Musser evidence that Ms. Smith landscaped and maintained the subject m·ea. 

At her deposition, Ms. Britton confinued that her only evidence to establish exclusive 

use during the relevant time period was through Erik Wood and his company and thus 

identified the landscapers at Langstraat-Wood, including Doug Beaton. (Second Asher 

Dec1., Ex. I, Brigid Britton Dep. at 48-49.) However, the Court cannot consider any 

testim()ny of Doug Beaton. Mr. Beaton is an admitted liar. (Third Asher Dec!., Ex. N, 

Beaton Decl. at 41-42.) He further admits that various portions of his First and Second 

Declarations are not accurate, even though he testified to them under the penalty of peljury. 

(Id. at 18, 94.) For instance, in Paragraph 10, he testified to a conversation he allegedly had 

with Catie Smith about the rockelY At his deposition, he testified that the conversation 
18 . 

19 

20 

21 

22 

23 

24 

25 

never took place, and the Supplemental Declaration was not accw:att;:o (Id. at 94.) Mr. 

Beaton's testimony simply cannot be relied upon in connection with the summary judgment 

motions. 

Without the testimony of Dong Beaton, the Brittons cannot provide miy admissible . 

7 The Mussers anticipate that the Brittons will rely upon declarations of Mike Ramsey, Ale-A Lupenski, Israel 
Lopez and Ptarmigan Teal to support their claim. However, none of these witnesses worked on the Britton 
Property during the critical time frame of August 2007 through April 2009. Mr. Ramsey's and Mr. Lupenski's 
knowledge predates the Mussers' purchase of their property in. 2007. Mr. Lopez and Ms. Teal started working 
on the Britton Property in September 2010, after the critical tllne period. . 
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evidence to support their alleged "exclusive" use of the Disputed Areas between August 

2007 and Apri12009. Summary judgment is therefure appropriate . 

Even if the Court considers the testimony of Mr. Beaton despite his clear credibility 

issues, Mr. Beaton cannot testify that the BrittOllS' use of the rhododendron base was 

exclusive. In fact, Mr. Beaton did nothing to the rhododendron base from 2007 to 2010: 

Q: Okay_ And you've told me before, in our communications, that you didn't 
do anything with respect to the rhododendron trunk itself, is that accurate? 
A: Right. 

(Id. at 62.) While Mr. Beaton testified he did some work around the rhododendron base, he 

testified that such use was not exclusive: 

Q: Isn't it true also that you're unable to say that your maintenance ofthe 
rhody base was exclusive? 
A: Yes. 
Q: It was not exclusive? 
A: It was not exclusive. 

(Id. at 64.) Thus, even if the Court considered Mr. Beaton's unreliable testimony, Mr. 

Beaton admits that his use of the rhododendron base was not exclusive. Therefore, summary 

judgment is appropriate as to the rhododendron base. Again, however, none afM!. Beaton's 

testimony should be considered by the Court. Without Mr. Beaton's unreliable testimony, . 

the Blittons cmmot show any exclusive use of the rhododendron or the laurel. 

VI. · CONCLUSION 

For the foregoing reasons, the Mussers respectfully request that the Court grant 

summary judgment in their favor, dismissing portions of the Bl1ttons' adverse possession 

claim. The Brittons. cannot show actual use ofihe waxleafprivets. Further, there is a 

significant two-year gap in the Blittons' use of the rhododendron and laurel, defeating the 

continuous use element Additionally, the MUSsers' regulm' maintenance of the rho dendron 

and laurel sInce August 2007 defeats exclusivity. Therefore, summary judgment should be 

entered in favOT of the Mussers in relation to the rhododendron, waxleaf privets, and laurel. 

26 DEFENDANTS' SUPPLEMENTAL 
___ Socius Law Group, PlLC 

A TT ORW "y S 

MOTION FOR PARTIAL SUMJ"v1ARY 
JUDGMENT 
124583.doC" 

-24- . 
Two Union Square. 501 Union Street, Suite 4950 

Seattle, Washington 98101 .3951 
Telephone 206.838.9100 
Facsimile 206.838_9101 

APP 331 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 ! 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- -",":".:: -: -.~.- ;.- . 

26 DEFENDANTS'SUPPLEMENTAL 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 
124S83.doc 

,2013. 

SOCIUS .LA W GROUP, PLLC 

/'1 J //1 (' 

By t>~~L- ~'-
Adam R. Asher, WSBA #35517 -----. 

Attorneys for Defendants . 

-25-

Socius law Group, PLLC 
":oTORNEYS 

Two Union Square. 601 Union Street, Suite 4951) 
Seattle, Washington 98101.3951 

Telephone 206.838.9100 
Facsimile 206.838.91()1 

APP 332 



--- - .- ... -.... -- --.-- -------.-------.~ .. -~-. ~ ... ~.~. ~. -

Honorable Monica Benton 
Hearing Date/Time: September 13,2013 @ 9:00 a.ill. 
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With Oral Argument 

SUPERIOR COURT OF WASHINGTON FOR KING COUl\TTY 

9. MARK BRUTON and BRIGID 
. CONYBEARE BRITTON, husband and wife, 

10 

11 

12 

Plaintiffs, 

v. 

PETER M. MUSSER AND TAMARA H. 
13 MUSSER, husband and wife, 

14 Defendants. 

15 

NO. 12-2-22451-0 SEA' 

THIRD DECLARA. TION OF 
ADAM R. ASHER 

.. 16 I, Adam R. Asher, am over the age of18 years, am competent to testify to the matters 

17 set forth herein, and make this declaration of my own personal knowledge and belief. 

18 1. I am one ohhe attorneys for Defendants Peter M. Musser and Tamara H. 

19 Musser. 

20 2. Attached hereto as Exhibit K is a true and correct copy of the June 24,2013 

21, email from Scott Sleight. 

22 3. Attached hereto as Exhibit L is a true and correct copy of the revised Britton 

23 survey. 

24 4. Attached hereto as ExhibitM is a true and COlTect copy of pOltions of the 

25 Alex Lupenski deposition taken on July 23,2013. 
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5. Attached hereto as Exhibit N is a true and correct copy of portions of the 

Douglas Beaton deposition taken on July 15; 2013. 

6. Attached hereto as Exhibit 0 is a true and conect copy of portions of the 

Brigid Britton deposition taken on April 3, 2013. 

I declare under the penalty· of perjury of the laws of the state of Washington that the 

foregoing is true and correct. 

DATED this 15th day of August, 2013, at Seattle, Washington. 
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Adam Asher 

From: 
Sent: 
To: 
Cc: . 
Subject: 
Attachments: 

Adam and Steve: 

Scott Sleight <sieight@ac-lawyers.com> 
Monday, June 24, 2013 10:01 AM 
Adam Asher; stephanw@heckerwakefield.com 

Lawrence S. Giosser~ Christina L Krick 

Supplemental Discovery Response 
BRITTON_SOOOOOl- BRITTON_S000002.pdf 

There has been significant criticism of inclusion of the drip line oHM Rhody in the Brittons' adverse 
possession claim. Inclusion of the drip line has been viewed as an attempt to claim portions of the 
Mussers' patio that was installed after the survey was prepared . In order to narrow the issues in this 
case, we have revised the diagram reflecting the Brlttons' adverse possession claim to remove the 
drip line. It includes only the base ofthe Rhody. The revised dIagram is attached. This email and 
the attached diagram supplements the Brfttons' response to Interrogatory #2, 3, 4 and related 
Requests for Production. .' , 

While depositions have not yet been noted, it is my understanding that you intend to take four 
depositions on July 15, 2013., To date, there have been no settlement discussions and my prior offer 
to meet to discuss the matter in person was not accepted. We have a Court ordered requirement to 
engage in dispute resolution in advance of trial. I am inquiring whether the Mussers are willing to 
schedule a mediation to comply with the Court required dispute resolution in advance of completing 
additional discovery so that we can see if there is any possibility of resolving the parties' claims 

. before more money is spent on discovery and motion practice. If there is any hope of settlement, it 
makes sense to conduct a mediation before the parties incur the time and expense of additional 

. discovery and motion practice. 

Please advise whether your cliEtnts are willing to engage in mediation and if so, we can discuss 
potentia! mediators and a date, If not, that is fine and we wil! march ahead with the deps, hearings 
and trial. Regards, srs 

Scott R. Sleight I Ahlers & Cressman PLlC 1999 Third Avenue, Ste 3800 I Seattle, WA 98104 
sleight@ac-!awyers.com I (P) 206287.9900! (F) 206.287.98021 (0) 206.340.46161 (C) 206.715.5784!Conference 
Bridge: 1.877.817.1622 Code 993888 
CONFIDENTIAL & ATIORNEY CLIENT COMMUNiCATION: Ifthis email was received in error, there was no intent to waive its confidentiality or any 
privilege. If received in error, please do not read it, noUiY me and delete the message arld any attachments. 
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lEGAL DESCRIPTION 

THAT PORTION OF TRACT 51, "DENNY-BLAINE-LAKE PARK ADDITION TO THE CITY OF 
SEATTLE", ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 9 .OF PLATS, 
PAGE 85, IN KING COUNTY, WASHINGTON, DESCRIBED AS FOLLOWS: 

BEGINNING AT A POINT ON THE SOUTHWESTERLY LINE OF SAlD TRACT 51 . FROM WHICH 
POINT THE SOUTHWEST CORNER OF SAID TRACT BEARS SOUTH 15°09'05" EAST A 
DISTANCE OF 17.00 FEET; 
THENCE NORTH 81° 41' 45" EAST A DISTANCE OF 50.25 FEET; 
THENCE SOUTH 65° 02' 54" WEST A DISTANCE OF 8.30 FEET; 
THENCE SOUTH 24° 03' 44" EAST A DISTANCE OF 0.63 FEET TO A POINT OF CURVATURE TO 
THE RIGHT HAVING A RADIUS OF 0.20 FEET AND A CENTRAL ANGLE OF 180°00'00"; 
THENCE SOUTHWESTERLY AlONG THE ARC A DISTANCE OF 0.63 FEET; 
THENCE NORTH 24° 03' 44" WEST A DISTANCE OF 0.55 FEET; 
THENCE SOUTH 79° 13' 01"WEST A DISTANCE OF 29.64 FEET; 
THENCE NORTH 80" 57' 58" WEST A DISTANCE OF 12.91 FEET TO THE POINT OF BEGINNING. 

Project Name: Britton 
June 21, 2013 
OSH 
15722LOOl 
Exhibit: 15722EXH01.dwg 
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EXHIBIT 

~ 
1"=10' 

3815 E, JOHN ST-
APM 195470-0320 

"DENNY-BLAINE-LAKE PARK ADDITION TO THE CITY OF SEATILE:' 
(VOL 9, PG. (5) 

~~~~~~~j For: 

~ ;~ ~'f'9= soum 
fJJ~ . ~ (425)251-6222 
_ + (425)251-13782.FAX 

\, .. i CIVIL ENCINEERING, LAND 
<", . ,.. .. ' PLAf'fN1NG, SURVEYING, 

>\\> "~Gl""" ENVIRONMENTAL smVICES 
~------~------~---

MARK BRITTON 

Title: 

LOCATION EXHIBIT 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KING 

4 MARK BRITTON and BRIGID 

5 

6 

7 

CONYBEARE BRITTON, husband 

and wife, 

Plaintiffs" 

vs, 

CASE NO, 

12-2-22451-0 SEA 

8 PETER M. MUSSER and TAMARA H. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MUSSER, husband and wife, 

Defendants. 

DEPOSITION OF 

ALEX LUPENSKI 

July 23, 2013 

9:51 a.m . 

601 Union Street , Suite 4950 

Seattle, Washington 

Job No . CS1698343 

Mark Hovila, CCR No. 2599 

Veritext Corporate Services 
800-567~8658 973-410-4040 
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A. Correct. 

Q. If you turn the page again , I guess this is 

now the second page of Exhibit B, off to the right you 

still see that rhododendron? 

Correct . 

6 

7 

8 

9 

A. 

Q. Okay. What specifically, if anything, do you 

10 

11 

1 2 

recall doing with respect to that rhododendron? 

A. I don't remember anything about that plant . 

Q. Okay. So you don't recall doing any 

maintenance on it? 

A. 

Q . 

Not specifically, no. 

Okay. Looking at the last two photos of 

13 Exhibit B . 

14 A. Okay. 

15 Q. Let ' s make sure we're looking at the same 

16 thing .. I'm looking at, just for the record, it's got a 

17 Bates number at the very bottom that ends in 049. 

18 A . Okay. 

19 Q. And then t he next page has a Bates number at 

20 the bottom that says 036. 

21 A . Okay. 

Do you see those? 

Yes. 

22 

23 

24 

Q. 

A. 

Q. Do you see the laurel? It's a lau rel in these 

25 pictures. If you look at the 049, it's k ind of centered 

. Veri text Corporate Services 
800-567-8658 973-410-4040 
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1 to the right. 

2 A. Yes. 

3 ,Q . Okay. And then if you look at the next one, 

4 it's far left . 

5 A. Yes . 

6 Q. Do you recall doing anything with that bush'? 

7 l~ . . . Not specifically, but as I mentioned in my 

8 declaration, i t would appear that I would have needed to 

9 prune that bush, because otherwise it would have blocked 

10 the pathway. 

'11 Q. So I just want to make sure I understand . So 

12 you don't have any specific memory of you trimmingi t / 

13 but you think you would have, otherwise it would have 

14 block~d the path? 

15 A . That is correct . 

16 Q. And in order to trim it to stop it from 

17 blocking the path, what side would you have had to trim? 

18 The side that's nearest the path? 

19 A. The side that's nearest the path. 

20 Q. As you sit here today, though / do you recall 

21 trimming the top? 

22 A. I don't recall. 

23 Q. Okay. Do you recall trimming the sides on 

24 the, I guess it would be the east and th~west? 

25 A. I don't recall. 

Veritext Corporate Services 

I 

I 

j 
800-567-8658 973 -41 O~4040 
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1 Q . . A~dyou were there on the Britton property for 

2 about two years . I think we talked about 104 to. f 06 I 

3 right? 

4 A . Approximately, yes. 

5 Q. Was there anyone else from Langstraat-Wood on 

6 the Britton property' at that time, or was it just yoU? 

7 A. I don't recall. I believe it was just cie. 

8 Q. Okay. Do you recall on the laurel there being 

9 an archway, that the laurel kind of arched onto the 

10 Do you have any recollection of that ? 

11 A. Not specifically, no. 

12 Q. Okay. 

13 A. But the area does -- did seem more open when I 

14 visited -- revisited the site with Mr. Sleight. 

15 Q. Okay. Looking at the same picture; which is 

16 Bates number 049 f do you see that bush that's in the 

17 middle? 

18 A . Yes. 

19 Q. Do you recall doing anything with that bush? 

20 A. I do not recall. 

21 Q. DO you recall whether that bush was even 

22 there? 

23 A. I do not recall . 

24 Q. Okay. I'll have you flip to the next 

25 photograph. This is Bates number 036. Do you see the 
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1 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

·3 

4 MARK BRITTON and BRIGID 

CONYBEARE BRITTON, husband 

5 and wife, 

6 Plaintiffs, 

7 vs . 

8 PETER M. MUSSER and TAMARA H. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MUSSER, husband and wife, 

Defendants . 

DEPOSITION OF 

DOUGLAS BEATON 

July 15., 2013 

8:56 a.m. 

CASE NO. 

12-2-22451-0 SEA 

601 Union Street, Suite 4950 

19 

20 

21 

22 

Seattle, Washington 

23 Job No. CS1698339 

24 

Mark Hovila 

25 CCR No. 2599 
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1 A. After I had spoken to you and signed this, 

2 then I got a call from Scott Sleight . 

3 

4 

Q. 

. A. 

And what did you discuss? 

He discussed with me that, you know, he had 

5 seen the declaration and he would like to -- he wanted 

6 to meet with me on the site with him and Mark. 

7 

8 

Q. 

A . 

Did you want to do that? 

Not really , but, you know, I mean, to be 

9 honest, not -- I didn't really want to be mixed up in 

10 the whole situation, so but they were , you know, 

11 willing to - - it was under my company after - - well, 

12 no . I was working with Langstraat-Wood, and 

13 Langstraat-Wood,my boss, Erik Wood, told me that I 

14 could do it on company time and get paid to do it. 

15 So 

16 Q. SO in the initial phone call, did you have 

17 any substantive discussions about what you did on the 

18 Britton property at that time? 

19 A. I donlt -- I just - - I can ' t really recall. 

20 It's been, I don't know, three months I four months. 

21 Q. Okay. Did the topic of you signing a 

22 declaration, a supplemental declaration, come up in 

23 that phone call? 

24 

25 

A. 

Q. 

I don't believe so. 

J\nd from the time from the phone call to the 
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1 time you visited the site, how much time was there in 

2 between? 

3 

4 

A. 

Q. 

A week. 

And was it just one phone call and the site 

5 visit or were there multiple phone calls? 

6 

7 

A. 

Q. 

It was just one phone call. 

Okay. So how did the conversation come up 

8 that Erik Wood would let do you it on company time? 

9 Was that all figuring out ahead of time or was it in 

10 the phone call with Mr . Sleight? 

11 A. I don 't think it was in the phone call. It 

12 .wasn f t in the phone call at. all. It was just my boss 

13 basically saying that , you know, because this has to 

14 deal with past or previous clients, that he felt some 

15 responsibility, that I shouldn't have to spend my 

16 personal time taking care of this . 

Q. Okay. Are you aware that your boss your 

boss is Erik Wood, correct? 

A. Yes . 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. - - that Mr . Wood send the Brittons an invoice 

for your 

A. 

Q. 

A. 

Q. 

800-567-8658 

time? 

I believe so. 

Okay. When was that discussed? 

I have -- I don't know. 

\,Ilere you involved in those discussions? 
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1 A . I don't -- no, I wasn't . 

2 Q. Well, you agree that someone had to make some 

3 kind of arrangement, correct? 

4 A . I guess so, ·yes. 

5 Q. But you weren't involved In those 

6 discussions? 

7 A. No. 

8 Q. Okay. So do you think it would have been Mr. 

9 Wood and Mr. Sleight or Mr. Wood and Mr. Britton that 

10 would have made those arrangements? 

11 A. I believe so. 

12 Q. Did the topic of you being paid your normal 

13 pay for that site visit come up in your conversation 

14 with Mr. Sleight? 

15 A . No. 

16 Q. So was it just Mr. Wood that was telling you 

17 that you were going to be compensated for your time 

18. there ? 

19 A. Yes. 

20 Q . Did the conversation of either the Mussers or 

21 of me come up in your conversation with Mr. Sleight, 

22 that first conversation? 

23 

24 

25 ,I 
I 

A. 

Q. 

A. 

Yes. 

Okay. And what was discussed? 

It was just discussed that with -- what you 
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1 had to do a deposition like you did today, you have to 

2 miss work, right? 

3 A . Yes. 

4 Q. Can you read further down? It's the last one 

5 on the first page . Can you read that out loud? It 

6 starts with, "He simply . 'I 

7 A. "He simply told me that if you try to contact I 
·1 

8 me about this case he will be happy to act on my 

9 behalf. " 

10 Q. And keep reading. 

11 A. "I didn't have you come to the site because" 

12 

13 Q. Wait, sorry. We're on different pages here. 

14 On the first page on the ~- the way that I organized 

-IS this is the left column is your text messages, the 

16 right column is my text messages . If you look at the 

17 very bottom of the first page, can you read that full 

18 text message? 

19 A. "He simply told me that if you try and 

20 contact me about this case he will be happy to act on 

21 my behalf and I am not to talk to you anymore . " 

22 Q. Okay. And do you recall sending that? 

23 A. Yes. 

24 Q. Okay. And did Mr. Sleight say that? 

25 A. No. 
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1 Q. What did he say? 

2 A . He didn't say anything. 

3 Q. He didn t t say that? He did..ll. ' ttell you that 

4 if I tried to contact you, he would be happy to act on 

5 your behalf? 

6 A. That's correct. 

7 Q. SO did you just lie about that? 

8 A. I just lied about that. 

9 Q. And why did you do that? 

10 A . I was trying at that time to just stop 

11 talking to you and for you to leave me alone . 

12 Q. Okay. And did Mr. Sleight tell you that you 

13 were not to talk to me anymore? 

14 A. No . 

15 Q. And did you just lie about that as we ll? 

16 A. Yes. 

17 Q. Okay. Is there anything else that you ' ve 

18 lied to me about that you can recall? 

19 A. No. 

20 

21 

Q. And why did you lie to me? 

A. Because I was frustrated at the time and I 
I 

22 wanted you to leave me alone. 
·1 

23 Q. At any time -- I just want to make sure we're 

24 clear. At any time did you have any discussions with 

25 Mr. Sleight about him helping you or you talking to me 
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1 . IN THE SUPERIOR COuRT OF THE STATE OF WASHINGTON 

2 IN AND FOR THE COUNTY OF KING 

3 

4 ~mRK BRITTON and BRIGID , 

CONYBEARE BRITTON, husband 

5 
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7 

and wife , 

Plaintiffs, 

vs. 

8 PETER M. MUSSER and TAMARA H. 
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11 
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18 
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1 Q. . Okay. So I think you bought your house in 

2 October of 2003 , is that right? 

3 A. Okay .. Yeah, no, you're right. It's 

4 August -- we bought the house in October 2003, so the 

5 trip was August 2004 to August 2005. 

6 Q. Okay. 

7 A. My mistake . I'm sorry. 

8 Q. No, that's fine . I just wanted to make sure. 

9 Okay. So you said you had a landscaper that was 

10 working there. Is that Erik Wood's company? 

11 A. Correct. 

12 Q. Do you· know r"lhen he -started? 

13 A. He started in May of 2004. 

14 Q. Okay. Okay. p_~d so he started the work and 

15 then he just continued working for that year while you 

16 guys were gone? 

17 A. Right. 

18 Q. So other than Josephine Lupa and Erik Wood 

19 during that time you were gone, anybody else that was 

20 regularly at the hous e? 

21 MR . SLEIGHT : This is '04-05? 

22 Q. This is while you were in Italy . 

23 A. I 'm sorry, repeat the question again. 

24 Q. Sure . No problem. I previously mentioned 

25 while you were gone in Italy, who you had working at 
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