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L INTRODUCTION

This matter arises from an adverse possession case brought by
Mark and Brigid Britton (“Britton”) against Peter and Tamara Musser
(“Musser”). Appellants represented the Mussers. Following a summary
judgment motion filed by the Mussers, the Brittons filed a Motion for
Sanctions and Imposition of Terms, alleging a litany of alleged but
unsupported transgressions, focusing on violations of discovery that led to
the Mussers filing a summary judgment motion in violation of CR 11, and
improper ex parte communication. The hearing on the motion was
scheduled for oral argument on September 13, 2013. On or about
September 11, 2013, before the scheduled hearing date and without
hearing any oral argument, the trial court inexplicitly granted the Brittons’
motion. Appellants appeal from this Order, and respectfully request that
the Court reverse the trial court’s ruling.

The trial court abused its discretion in the following respects:

(1) The trial court concluded, without any recitation of the factual
or legal basis, that Appellants somehow improperly withheld a witness
statement and her identity through the discovery process. However, the
Appellants had a thoroughly documented reasonable and legal basis to
resist the discovery under CR 26(b)(4) and KCLR 26(a)(2)(B). The

Court’s imposition of sanctions is contrary to the protections established
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by these rules and does not explain, or even attempt to explain or examine
how the Appellants even violated the discovery rules.

(2) The trial court determined that the witness statement was
inconsistent with a later declaration which made summary judgment
impossible to win, and thus a violation of CR 11. However, the finding is
directly contrary to the evidence as the statement and declaration were
perfectly consistent as explicitly confirmed by the witness herself through
a later declaration. By even accepting the Respondents’ twist to create an
inconsistency, the witness statement at best only impacted a small part of
the Musser summary judgment motion, which was explained in the
witnesses’ Second Declaration. Thus, the statement had no impact on the
remaining portions of the motion—to which the Appellants had a good
faith basis for filing the summary judgment motion. It cannot be stressed
enough that the Brittons conceded that portions of the summary judgment
motion clearly had merit by voluntarily withdrawing large portions of their
claim for which the Musser motion sought dismissal, before the ultimate
hearing on the motion.

(3) The trial court found a routine email to the court’s staff
requesting possible dates for a hearing continuance was an improper ex
parte communication intended to mislead the trial court.  That

communication was harmless as the trial court continued the motion
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because the judge was on leave. Further, the fees awarded as sanctions

were for a motion filed before the alleged communication.

(4) The trial court’s award is excessive. The trial court awarded
all fees incurred by the Brittons in responding to the First Musser
Summary Judgment as sanctions under CR 11. However, the trial court
failed to apportion legal fees incurred as a result of the specific alleged
sanctionable conduct from the fees incurred in responding to the
undisputed valid portions of the First Musser Summary Judgment. The
trial court also awarded fees for tasks related to declarations later used by
the Brittons in a subsequent summary judgment motion, and includes
discovery tasks, all of which should be excluded from an award.

Il ASSIGNMENTS OF ERROR
A. Assignment of Error

Assignment of Error No. 1: The trial court erred in finding,
without conducting any analysis whatsoever, that Appellants somehow
violated discovery rules in withholding the identity of Catie Smith and her
2012 statement.

Assignment of Error No. 2: The trial court erred in finding
that the Musser motion for summary judgment violated CR 11, or that it

violated CR 11 in its entirety.
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Assignment of Error No. 3: The trial court erred in finding

an intentional ex parte communication warranting sanctions.
Assignment of Error No. 4: The trial court erred by
awarding excessive sanctions not supported by the record.
B. Issues Pertaining to Assignment of Error

Assignment of Error No. 1: Did the Court err in finding

discovery violations when the witness statement was clear work product
and the Brittons’ discovery requests were over the limited imposed by the
local rules?

Assignment of Error No. 2: Did the Court err in finding the
motion for summary judgment violated CR 11 ‘when it was filed in good
faith, the alleged inconsistent statement is not actually inconsistent, and
the alleged inconsistent statement only concerns a small portion of the
disputed area?

Assignment of Error No. 3: Did the Court err in awarding
sanctions for an unintentional and harmless inquiry to the trial court
concerning the rescheduling of the motion for summary judgment?

Assignment of Error No. 4: Did the trial court err in failing
to apportion the CR 11 sanctions from the meritorious claims in the
summary judgment motion and by awarding fees that were not incurred in

connection with the summary judgment?
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III. STATEMENT OF THE CASE
A. The Brittons’ Adverse Possession Claim

1. Background

Peter and Tamara Musser purchased their home in April, 2007 (the
“Musser Property”). The Musser North boundary abuts property
purchased by Mark and Brigid Britton in April 1999 (the “Britton
Property”). For at least 30 years, a six-foot tall wood fence has stood on
approximately 47 feet of this boundary in essentially the middle of the two
properties but does not extend along the entire boundary. Instead, this
unfenced area of the boundary contains plants, bushes, a rockery and small
trees.

In 2012, the Mussers undertook a major renovation of their house
and landscaping. In conjunction with the landscaping improvements, the
Mussers intended to place a new fence along the boundary of the Musser
and Britton Properties and remove the above discussed worn 30-year old
fence. The Mussers sought input from the Brittons on the type of fence to
be constructed who responded by filing an action alleging adverse

possession over the boundary area on June 29, 2012. App. 1-9.'

! Appellants have filed a Supplemental Designations of Clerk’s Papers. Temporary
citations to the records contained therein are made to the attached Appendix.
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adverse for ten years and highlighted tﬁe incomprehensible and peculiar
area sought by the Brittons based on their survey. /4. This position was
supported by testimony of a landscaper, Catie Smith, through her
declaration (the “2013 Catie Smith Declaration”). CP 109-112.

For ease of reference, the Mussers broke down the Disputed Area
into several distinct regions or sections so that if the Court found issues of
fact with one region, it could nonetheless grant partial summary judgment
on the other areas. The specific section breakdown was as follows: (1)
the Rhododendron Area (which encompassed the oddly shaped cut-out
area by the fence), (2) the Area between the Rhododendron and the Laurel,
(3) the Laurel, (4) the Rockery, and (5) the Arborvitaes. App. 13-15.

Again, the First Musser Summary Judgment was supported by
Catie Smith. Specifically, in August 2007, the Mussers hired City
People’s Garden Design & Landscape (“City People’s”) to provide
landscaping services on the Musser Property. CP 109. Catie Smith was
the Landscape Manager for City People’s. Id. On behalf of City People’s,
she performed landscape services on the Musser Property once a week, all
year long, and would typically spend several hours each time. CP 109,
114-52. Ms. Smith left City People’s in December 2008 and started her
own business, Brier Creek Gardens, LLC. CP 112. City People’s

continued servicing the Musser Property. Id. After several months, the
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Mussers hired Ms. Smith’s new company to take over for City People’s.
Id. Since that time, she and her crew are generally at the Musser Property
all year long every Friday. Id.

Since August 2007, Ms. Smith and her crew maintained the area
around the rhododendron, as depicted in the photograph above. CP 110.
Their maintenance of the area includes weeding, planting, fertilizing, and
composting the area. They have always trimmed and pruned all sides of
the rhododendron. 7d. Ms. Smith never saw anybody else trim it, nor is
there any evidence that it has been trimmed by anyone else. /d. In fact,
the trunk of the rhododendron shows evidence of cut limbs; most, if not
all, of which were cut by Ms. Smith over the years. /d. Additionally, Ms.
Smith and her crew have exclusively maintained and shaped the boxwood
behind the Musser side of the fence, which is also depicted as inside the
area claimed by the Brittons in the photograph above. 7d.

Moreover, Ms. Smith and her crew have maintained the area
between the rhododendron and the laurel since August 2007 by weeding,
removing unwanted plants, planting new plants, composting, and
otherwise making the area have a neat appearance. CP 110. In 2008, Ms.
Smith and her crew planted five or six Waxleaf Privet bushes along the
boundary line on the Musser side (these bushes are depicted in the

photographs above) to run from the existing old wood fence to the laurel,
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which is toward Dorffel Avenue. /d. The purpose of these bushes was to
act as a boundary to prevent the mailman from trampling through the area.
Id. The Brittons, or anyone on their behalf, never complained or said
anything about the bushes. Id. Ms. Smith and her crew regularly
maintained the bushes since they were planted in 2008. 7d.

As with the rhododendron and boxwood, Ms. Smith and her crew
also started to trim the laurel bush in the “Disputed Area” beginning in
August 2007. CP 111. When she first started working for the Mussers in
2007, the laurel had grown wildly without any shape. /d. Ms. Smith
created the box shape that now exists and has maintained that shape since
2007. Id. When she trimmed the laurel, Ms. Smith trimmed the top, and
all sides, except the side facing the Britton Property. /d.

Also, Ms. Smith and her crew have generally maintained the area
between the laurel and the rockery since 2007 by weeding, removing
unwanted plants, planting new plants, composting, and otherwise making
the area have a neat appearance. CP 111. Similarly, Ms. Smith and her
crew have generally maintained the rockery area since August 2007. /d.
They have weeded the area and put down compost. Id. Further, until
recently, there was an azalea in the rockery area. /d. They maintained this

azalea from August 2007 until its removal. 7d.
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Additionally, above the rockery are two arborvitae trees and a
boxwood. CP 111-12. Since August 2007, Ms. Smith and her crew have
weeded this area, put down compost, fertilized the trees and bushes, and
otherwise worked to keep a neat appearance. /d. They also pruned the
boxwood to maintain its shape. /d. Ms. Smith believed that the Mussers
planted those trees, so she has always maintained that area. Id.

In addition to the above testimony of Catie Smith which appeared
to defeat any claim of exclusivity the Brittons could make, there was
serious confusion about the actual location of the “Disputed Area.” As
discussed above, the Britton survey that was submitted to define the
specific area they sought made little sense; especially given the odd cut-
out area around the rhododendron, over a portion of the Musser patio, and
the boxwood on the Musser side of the fence. App. 28.

In this context, on January 9, 2013, and well before the Mussers
filed the First Musser Summary Judgment on February 22, 2013, the
Brittons produced the Declaration of Deborah Klein (which was signed on
November 29, 2012 and withheld by the Brittons as work product). CP
205-06. In the Declaration, the Brittons began departing from their survey
produced in discovery as the sole basis for the Disputed Area. CP 205.
Instead, they began relying on a “trajectory” argument, which they

continued to use throughout the entire case. Specifically, Ms. Klein states,
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While the wooden fence does not run the entire length of

the southern boundary line of the Property, if a line parallel

to the wooden fence is projected westward . . . that

projected line running West would be consistent with what

we considered to be the southern boundary of the Property.

CP 205. This “parallel” trajectory bears no relationship at all to the survey
prepared by the Brittons as it completely disregards the oddly shaped cut-
out around the rhododendron.

Subsequently, Brigid Britton confirmed at her deposition that if
actually following the true fence trajectory from the old wood fence as
urged by Ms. Klein in her above declaration, it would project much more
southerly into the Musser Property than the actual area claimed by the
Brittons. App. 290. Based on the ultimate drawing Ms. Britton drew at
her deposition to identify the area sought, her idea of the actual fence
trajectory clearly has no relationship with the “Fence Trajectory”
previously described by the Brittons or the above Britton survey they
provided in response to a discovery request. App. 297. Further, if Ms.
Klein’s description is literally interpreted to mean the line projects
“westward,” then the line does not even include most of the Disputed

Area. In sum and over the course of litigation, the Brittons provided at

least three different and inconsistent descriptions for the area sought:
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actually claiming.2 Since the Brittons bear the burden of proving their
claim and defining the area sought by adverse possession, the Mussers
filed summary judgment seeking to dismiss the Britton claim to the entire
area, as they clearly did not even know the boundaries or what, if
anything, created the Disputed Area.

C. Appellants’ Valid Discovery Objections to Production of 2012
Catie Smith Statement.

Before signing her 2013 declaration, Catie Smith provided a
statement to Appellants dated August 8, 2012 (the “2012 Catie Smith
Statement’). CP 102-04. This statement was obtained by Appellants after
the action was filed on June 29, 2012. App. 1-9.

Appellants did not produce the 2012 Catie Smith Statement in
discovery. Rather, they objected to its production as work product.
Specifically, since the action was filed on June 29, 2012, the statement
(obtained in August 2012) was in anticipation of litigation, and is obvious
work product. When the Brittons first raised the issue of non-production,

Appellants sent a thorough legal analysis of the issue to counsel for the

2 At her deposition, Ms. Britton could not identify the “Fence Trajectory” on the
survey and testified that she was unable to draw the line she was claiming. App. 288.
However, she maintained that the “Fence Trajectory” is a straight line (App. 289), even
though the line on the survey is far from a straight line. Moreover, she confirmed that if
actually following the true fence trajectory from the old wood fence, it would project
much more southerly into the Musser Property than the area claimed by the Brittons.
App. 290, 297.
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Brittons on March 21, 2013. CP 199-200. It is noteworthy that the
Brittons did not respond at all to the work product analysis and never
provided any authority to refute it. In fact, the Brittons have taken the
same position that such statements, such as Deborah Klein’s declaration,

are in fact work product: “the Declaration is Work Product.” CP 202.

The Brittons, without any authority, reversed their own position so they
could allege some wrong doing by Appellants.

The Appellants also had a proper basis for not earlier identifying
Catie Smith as a witness in discovery. Specifically, the Brittons violated
KCLR 26(a)(2)(B) by serving more than 40 interrogatories, and their
request for names of additional witnesses, such as Catie Smith, was in an
interrogatory which was over the limit. Specifically, the Brittons’ requests
are filled with what appear to be single interrogatories, but have numerous
or multi-pronged sub-parts. After adding the discrete subparts, the
Brittons’ discovery was well over the 40 interrogatory limit. CP 49-69.
Thus, their Interrogatory No. 27, which requested the identity of
witnesses, such as Catie Smith, was over the limit. CP 67. Therefore, in
accordance with KCLR 26(a)(6)(B), Appellants stated, “Objection.
Defendants will not respond to the remaining questions because the

requests exceed the discovery limits imposed by KCLR 26(a)(2)(B). A
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party may only serve 40 interrogatories, including discrete subparts.” CP
67. The Appellants fully complied with the local rules.

The Mussers’ responses, with the above objection, were served on
November 30, 2012. CP 97. The Brittons raised no issue or concern
whatsoever as to the Mussers’ objections for two and one-half months,
until February 14, 2013. CP 100. During the interim period, Appellants
assumed the Brittons concurred that the Brittons’ requests were over the
limit. On February 14, upon request by the Brittons, Appellants recounted
and again counted more than 40. Nevertheless, in the spirit of cooperation
and on the same day the Brittons first raised any issue with the Musser
objection, Appellants agreed to answer Interrogatory No. 27, even though
it was over the limit. CP 101.

D. Continuance of the First Musser Summary Judgment

The First Musser Summary Judgment was noted for hearing on
March 22, 2013 (over one month after the above discovery conference).
Days before the hearing, the Brittons filed a Motion to Allow a
Supplemental Declaration to Present Newly-Discovered Evidence
Regarding Defendants’ Motion for Summary Judgment (the “Motion to
Supplement”). The Motion to Supplement sought to add the 2012 Smith

Statement to the record. The motion was filed on a shorten-timed basis,
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and plainly reflected that the Brittons believed that they did not have the
opportunity to put forth additional evidence before the hearing.

In response, Appellants thought an accommodation was warranted
and decided to propose a continuance of their motion, so the Brittons
would have ample time to put whatever evidence they wanted into the
record. On March 20, 2013, Appellants wrote to the Brittons” counsel:

. . . [TThe Mussers too would like to have all the

facts before the Court prior to ruling on the summary

judgment motion. Your motion to supplement suggests

that you believe that you did not have adequate time to

conduct discovery as to Catie Smith. This is the first you

mentioned this; no CR 56(f) motion was filed. In any

event, we are willing to re-note the motion for a later date.

You can supplement the record as you wish, thus obviating

the need for your instant motion. With the additional time,

we can also work to schedule a deposition of Catie Smith,

and possibly Brigid Britton and Erik Wood.

We are checking with the Court on available dates
to re-note the motion.

CP 211.

Just before sending the above message, Musser counsel had sent
the following inquiry to the trial court’s staff: “The parties are
contemplating continuing the hearing set for Friday. Could you provide
what dates Judge Benton would have available in April-May to

accommodate a re-note? CP 166.
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Subsequently, the trial court responded, “It will need to be
continued anyway, because Judge Benton will be on FMLA to the end of
May. How about 5/31 at 11:00 a.m.? CP 166. Counsel for the parties
discussed available dates and settled upon June 7, 2014, and the hearing
was re-noted. CP 164.

E. Subsequent Discovery and the Withdrawal of Portions of the
Brittons® Adverse Possession Claim

Following the continuance of the First Musser Summary
Judgment, Ms. Britton admitted at her deposition that the boxwood behind
the Mussers’ side of the fence is not part of their claim, even though
included in their survey. App. 286. She also concedes that the Mussers’
patio is not part of their claim despite it being included in their survey.
She further explained that the reason the oddly shaped “cut-out” is
included in the survey is solely due to concern for the health of the
rhododendron. App. 287-88. Specifically, she worried that if portions of
the rhododendron on the Musser side are trimmed or removed, it could kill
the bush. Therefore, they included the entire drip line of the
rhododendron, which encompasses the patio, due only to concern for the
health of the bush. App. 287-88. Thus, the “cut-out” area around the drip
line was not based on actual use or maintenance of the area. App. 292.

Ms. Britton further admitted that the Mussers planted the waxleaf
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privets in the rhododendron area claimed by the Brittons and further, the
Brittons’ landscapers did not even maintain those bushes. App. 291. The
photograph of the Rhododendron Area above (App. 30) depicts the base of
the Rhododendron, wax leaf privets, and then the fence, moving left to
right. Ms. Britton testified that her landscapers have not maintained south
of the waxleaf privets. App. 292. Therefore, with the exception of the
base of the rhododendron itself, the Brittons do not allege any use or
maintenance of the entire “cut-out” area shown in the above photograph of
the Rhododendron Area. Also, Ms. Britton admitted her landscapers did
not maintain the waxleaf privets between the rhododendron and laurel.
App. 293.

After Ms. Brittons’ deposition on April 3, 2013, counsel for the
Mussers raised serious and valid concerns with the Brittons’ counsel about
the apparent inconsistencies in the Brittons’ testimony and the survey
provided by the Brittons in discovery. Specifically, on April 4, 2013,
counsel for the Mussers requested supplementation of the Brittons’
responses to the Mussers’ interrogatories and requests for production
related to the definition of the Disputed Area. App. 299-305. The
Mussers indicated that the survey incorrectly includes a portion of the
Mussers’ fence, a boxwood bush behind the fence, and part of the

Mussers’ patio. /d. Additionally, the Mussers raised the issue that the
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“Fence Trajectory” description was clearly inconsistent with the survey.
Id. Since the survey was ostensibly the Brittons’ certified description of
the Disputed Area, the Mussers requested a supplemental response to
detail the precise area claimed by the Brittons. JId. The Brittons
surprisingly refused to supplement their prior discovery responses,
preferring to rely upon the clearly defective survey as the “Disputed
Area.” Id.

As a result of the Brittons’ failure to supplementldiscovery, the
Mussers were forced to revise their motion for summary judgment seeking
partial summary judgment to dismiss the Brittons’ erroneous claim to the
“cut-out” area around the rhododendron, as the Brittons could show no
actual use of this area. In opposition to the revised motion for summary
judgment, the Brittons made no argument and provided no authority to
support their erroneous claim to the “cut-out” area. After the Court
continued the June 7, 2013 summary judgment hearing a second time, the
Brittons, on June 24, 2013, finally abandoned their frivolous claim to the
“cut-out” area. App. 336, 339.

F. Plaintiff’s Motion for Sanctions

On or about May 29, 2013, six days before the re-noted hearing on

the summary judgment motion, the Brittons filed Plaintiff’s Motion for

Sanctions and Imposition of Terms (the “Motion for Sanctions™). CP 8-
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30. The motion alleged a number of alleged transgressions including, but
not limited to, that Appellants violated discovery rules by not producing
the 2012 Catie Smith Statement, that Appellants violated CR 11 in filing
the First Musser Summary Judgment because the 2013 Catie Smith
Declaration was inconsistent with her 2012 Catie Smith Statement; and
that Appellants made material misrepresentations to the trial court. 7d.
The Brittons sought all fees incurred in responding to the First Musser
Summary Judgment Motion and in filing their Motion to Supplement. CP
23,

Despite the varied allegations in the motion, the Brittons conceded
that “The core of Plaintiffs” Motion for Terms is that Defendants’ counsel
prepared a comprehensive Motion for Summary Judgment . . . seeking full
dismissal of the Brittons’ claims despite possessing the 2012 Smith
Statement that contained admissions against interest contradicting the very
relief the First Motion requested from the Court.” CP 213.

On June 5, 2013, Appellants filed a comprehensive opposition to
the sanctions motion. CP 175-95. Appellants carefully set out how the
2012 Catie Smith Statement was not inconsistent, and therefore, the First
Musser Summary Judgment did not violate CR 11.

The Brittons alleged that the most critical “inconsistency” was the

following statement in the 2012 Catie Smith Statement:
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In July of 2012 when performing a garden walk through, I
observed survey stakes that had been installed during the
site survey that indicated that the property boundary
between the Musser’s property and the Musser’s [sic]
property. It appeared that the Musser’s boundary lines are
further into the Brittan’s [sic] garden than I have been
aware of over the course of my years in the Musser’s

garden.”

CP 104 (Emphasis added). There is no inconsistency.

The 2013 Catie Smith Declaration was perfectly consistent with
this prior statement. The declaration accurately states, “I have generally
maintained these areas since 2007.” CP 110. Nowhere does she state she
maintained every inch up to the boundary line. As she explains in her
declaration dated May 8, 2013, (the “Second Catie Smith Declaration”),
there was no clear demarcation of any line, and it was difficult to ascertain
the location of the precise line—similar to the difficulty the Brittons had in
describing the area they sought by adverse possession. App. 17-74. In
this context, as she stated in her August 8, 2012 statement, “It appeared
that the Musser’s boundary lines are further into the Brittan’s [sic] garden
than I have been aware of over the course of my years in the Musser’s
garden.” CP 104. Ms. Smith explains in her Second Catie Smith
Declaration that while she generally maintained all the areas in the
Disputed Area, in two sections, she did not go all the way to the true line,

in the area north of the arborvitae and near the rockery. App. 174. There

-
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App. 306-07. While the motion had been noted for oral argument and set

for hearing on September 13, 2013, the trial court entered Findings of

Fact, Conclusions of Law, and Order Granting Judgment re Plaintiff’s

Motion for Sanctions and Imposition of Terms on September 11, 2013,

two days before the scheduled hearing date (“Sanctions Order). CP 221-

225. In other words, there was no oral argument. The Sanctions Order

contained the following findings and conclusions:

175835.doc

The 2013 First Smith Declaration, drafted by Appellants,
presented sworn testimony that was materially inconsistent
with the 2012 Catie Smith Statement, which was in the
possession of Appellants. CP 222.

Appellants intentionally resisted Plaintiff’s discovery
efforts that would have revealed the identity of Catie Smith
and the 2012 Catie Smith Statement much sooner than the
hearing on the summary judgment motion. Appellants
failed to identify Catie Smith as a witness with relevant
information despite being in possession of her 2012 Smith
Statement. CP 222.

The 2012 Smith Statement directly contradicts her 2013
First Smith Declaration and most likely would have made
the Musser’s Motion for Summary Judgment exclusivity
claim impossible to win. The 2012 Smith Statement
contradicted the very relief sought by the Motion for
Summary Judgment. Additionally, Ms. Smith’s identity
was withheld until a week before the filing of the '
Defendants” Motion for Summary Judgment, making it less
likely the Plaintiffs or the Court would discover her 2012
Smith Statement prior to the Court ruling on the Motion for
Summary Judgment. CP 223.

Because of the foregoing actions, Plaintiff incurred
significant fees and costs in (a) responding to a Motion for
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Summary Judgment and (b) drafting a Motion to File
Supplemental Brief after learning of the subterfuge. CP
223.

Appellants then made ex parte contact with the Court
representing that the parties had agreed to continue the
motion for summary judgment. In fact, not such agreement
was made or discussed. CP 223.

Appellants failed to disclose a known witness and
improperly withheld her 2012 Smith Statement because it
was against Defendants’ interests. Counsel then signed
pleading in connection with the Defendants Motion for
Summary Judgment knowing that they were not well
grounded in fact. CP 223.

Appellants engaged in ex parte communication with the
Court’s staff in an effort to gain a continuance of the initial
summary judgment motion immediately following receipt
of Plaintiff’s motion to supplement the record with the
2012 Catie Smith Statement where a continuance had not
been agreed to by Plaintiff’s counsel. Counsel made
untruthful representations to the Court staff. CP 224.

Based upon those findings of fact, the trial court entered the following

conclusions of law:

175835, doc

By drafting and submitting the 2013 First Smith
Declaration that was materially inconsistent with the 2012
Smith Statement that was in counsel’s possession, counsel
violated CR 11 by signing a pleading that was not well
grounded in fact and that was imposed for an improper
purpose. CP 224.

Counsel violated the King County Superior Court
guidelines regarding use of email and ex parte
communication by submitting false and misleading
information to the Court by untruthful representations and
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failing to include all counsels on the email
communications. CP 224.

The Court then ordered sanctions in the amount of $15,796 for fees
incurred in Plaintiff responding to the First Musser Summary Judgment
and $5,193 for fees incurred in filing the Motion to Supplement the
Record. CP 225.

Appellants filed a Motion for Reconsideration on September 20,
2013. CP 226-41. The Brittons filed an opposition brief on October 3,
2013. CP 244-63. Thereafter, on October 11, 2013, the trial court denied
the motion for reconsideration without explanation. CP 289. Curiously
and despite the opportunity, the trial court did not cure an admitted
computation error in the prior judgment. The Briftons admitted in their
response to the motion for reconsideration that the judgment amount of
$22,433 was a computational error. CP 254. Instead, according to the
Brittons, the judgment should have been for $20,989. Id. The Brittons
even submitted a revised judgment reflecting this corrected figure. Id. The
trial court, however, denied the motion without even correcting this clear
error.

Moreover, the trial Court’s Sanctions Order incorrectly stated that
the trial court “heard oral argument of counsel.” CP 222. However, the

trial court did not afford oral argument to Appellants even though it had
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already agreed to hear oral argument and set the hearing; instead it ruled
upon the motion two days before the scheduled hearing. Compare CP 225
and App. 306-07. Further, the Sanctions Order does not recite which
briefs of the parties and the evidence the Court considered. CP 222. To
create a clear record on appeal, Appellants requested in their motion for
reconsideration that the trial court clarify that no oral argument was
afforded and state the specific documents, pleadings and declarations that
the trial court relied upon in granting the motion. CP 228. Again, the trial
court denied the motion for reconsideration without any clarification. CP
289.

IV.  ARGUMENT

A. Standard of Review

The trial court’s sanctions order is reviewed for abuse of
discretion. Skimming v. Boxer, 119 Wn. App. 748, 754, 82 P.3d 707
(2004). The Court’s inquiry is “whether the court’s conclusion was the
product of an exercise of discretion that was manifestly unreasonable or
based on untenable grounds or reasons.” /d.
B. Finding of Fact that Defendants Improperly Withheld

Identity of Catie Smith and the 2012 Catie Smith

Statement is Exror

In Findings of Fact No. 3 and 4, the trial court found that counsel

intentionally resisted Plaintiffs’ discovery efforts that would have revealed
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the identity of Catie Smith and the 2012 Catie Smith Statement and failed
to identify Ms. Smith as a person with relevant information in this case.
CP 222-23. In Finding of Fact 8, the Court found, “Defendants, through
their attorney, failed to disclose a known witness and improperly withheld
her 2012 Statement because it was against Defendants’ interest.” CP 223.
These findings are not in accord with the evidence, and the Sanctions
Order fails to address in any way the valid objections to disclosure and
production under both CR 26(b)(4) and KCLR 26(a)(2)(B).

First, without even discussing it or examining the detailed legal
argument on the topic, the trial court simply found, with no explanation,
that Appellants had no valid justification for resisting discovery of the
2012 Catie Smith Statement. This is incorrect. The statement was
obtained by the Appellants in anticipation of litigation and is classic work
product as it was submitted after litigation commenced on June 29, 2012.
14 Wash. Prac., Civil Procedure § 13:10 (2d ed.) (“Familiar examples of
[work product] include investigative reports, statements from witnesses,
and, of course, an attorney's own notes and research.”) The good faith
objection was clearly made in response to the Britton discovery requests.
Notably, the Brittons themselves correctly acknowledged prior to
changing their position to suit them, that statements such as this one, are

work product. CP 202. (“the Declaration is Work Product.”) To
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overcome the work product protection, CR 26(b)(4) requires that the
Brittons demonstrate an undue hardship to obtain the substantial
equivalent of the materials by other means. The Brittons did not
ultimately contest the objection in any way and, in fact, obtained the
statement simply by submitting a subpoena to Catie Smith. Since the
2012 Catie Smith Statement was work product, Appellants had no
obligation to disclose it to the Brittons. They could and did get it
themselves. The Court’s ruling provides no basis as to how withholding
the statement violates the discovery rules. It does not even acknowledge
the Appellants’ arguments on the subject as if they did not even exist.
Second, the Court’s finding that Defendants improperly withheld
the identity of Catie Smith completely ignores KCLR 26(a)(2)(B) (i.e. it
does not even mention it). The Brittons argued, without discussing the
KCLR 12(a)(2)(B) issue, and the Court apparently accepted, that the
Defendants intentionally disclosed Catie Smith late for a nefarious
purpose of hiding the 2012 Catie Smith Statement. The truth is that
Defendants properly objected to the Interrogatoryscalling for the identity
of witnesses because it was over the 40 interrogatory limit under KCLR
26(a)(2)(B) which provides that “a party may serve no more than 40
interrogatories, including all discrete subparts.” If over the limit, the

Rule provides that the answering party “shall be required to respond to

175855.doc 3 1



only those requests, in numerical order, that comply with LCR 26(d).
No motion for protective order is required.” (Emphasis added.) KCLR
26(a)(6)(B) makes clear that the onus is on the requesting party (i.e., the
Brittons) to seek leave of court for additional interrogatories or to obtain
the agreement of the other party. The Mussers properly followed the Rule
guidelines and the Court’s finding that the Mussers were ostensibly not
justified in objecting without stating why, appears inconsistent with the
rule, which states the answering party “shall be required to respond to only
those requests . . . .that comply with LCR 26(d).”

Perhaps more important, the Court’s fmdingé also completely
ignore that Mussers’ responses were served on November 30, 2012. The
Brittons raised no issue whatsoever with the objections for nearly three
months, until February 14, 2013. Not surprising, the Mussers naturally
assumed that the Brittons agreed that their interrogatories were over the
limit. Once notified of the disagreement, the Mussers immediately agreed
to answer that interrogatory over proper objection as a courtesy to avoid
an unnecessary argument. Under these circumstances, the trial court’s
finding that the Appellants improperly withheld the identity of Ms. Smith

is not supported by the evidence.
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C. Finding of Fact that the 2012 Smith Statement Directly
Contradicts 2013 Catie Smith Declaration and Would Have
Made Summary Judgment Impossible to Win is in Error;
Conclusion that Defendants Violated CR 11 by Signing First
Musser Summary Judgment is not Supported by Record.
The Court made interrelated findings and conclusions related to the
2012 Catie Smith Statement: (1) that the statement is materially
inconsistent with the 2013 Catie Smith Declaration, and (2) the statement
made the First Musser Summary Judgment impossible to win thus

violating CR 11. CP 222, 224. These findings and conclusions are in

CITOr.

1. The Statements are Not Inconsistent

The crux of the issue is the following sentence of the 2012 Catie
Smith Statement: “It appeared that the Musser’s boundary lines are
further into the Brittan’s [sic] gardens than [ have been aware of over the
course of my years in the Musser’s garden.” CP 104. In her Second
Declaration of Catie Smith, she explains that while she generally
maintained all the areas of the Disputed Area, in just a few sections, she
did not go all the way to the true line, such as north of the arborvitae or
near the rockery. App. 174. In those areas, there may have been “as
much as a foot” that was not maintained. /d. Ms. Smith makes clear that
the area she was vaguely referring to in the 2012 Catie Smith Statement is

a small area near the rockery and arborvitae; certainly not the entire area
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claimed in a variety of ways and locations by the Brittons.

More importantly, the 2012 Catie Smith Statement is not
inconsistent with the 2013 Catie Smith Declaration. The declaration
accurately states, “I have generally maintained these areas since 2007.”
(Boldface added) CP 111. Nowhere does she state she maintained every
inch up to a specific line as again, there is no clear demarcation of any
boundary.3 On the specific areas implicated by her comments, the 2013
Catie Smith Declaration states, “In the area between the laurel and
rockery, I have generally maintained that area.” CP 111. Again, Ms.
Smith does not state she maintained all the way to the true line, but that
she generally maintained it. Similarly, with the area by the arborvitaes,
she simply states that she maintained around the boxwood and the
arborvitaes. CP 111. She does not testify that she maintained north of the
arborvitaes, which includes a hydrangea and other plants, which are in the

foot or so where she did not go all the way up to the true line. Upon

3 In this regard, the following statement by Ms. Smith in her Second Declaration of Catie
Smith cannot be stressed enough:

.... Again, the problem has been for everyone I imagine that there
is absolutely nothing to distinguish where the Musser Property
begins and the Britton Property ends as there is no fence, barrier
or any other kind of demarcation to create any clear boundary line.
Thus, it is easy fo have disagreement, confusion and
misunderstanding when describing the area.

App. 173-74 (Boldface added)
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Ms. Smith’s alleged “conflicting” statement has no impact on the other
areas of the Disputed Area. For instance, Ms. Smith’s statement has no
bearing on the drip line of the rhododendron, the rhododendron base, the
laurel, or the wax leaf privets; all of which she specifically discussed in
the 2013 Catie Smith Declaration. Summary judgment was properly
brought as to those areas. Indeed, it cannot be stressed enough that the
Brittons conceded and later withdrew claims to the waxleaf privets
and the large “drip line” of the rhododendron. App. 336, 339. They
did so in recognition that the First Musser Summary Judgment had merit
as to these areas.

In sum, Appellants had a good-faith basis for believing that
summary judgment was appropriate to a portion of the rockery, as to the
arborvitaes and the boxwood, and the area north of the rhododendron base.
Ms. Smith declared that she maintained those areas from August 2007 to
April 2009. Such testimony would defeat the exclusivity element of
adverse possession. For these reasons, the trial court’s conclusion that
summary judgment was impossible to win is not supported by the
evidence.

Even though Ms. Smith may not have maintained a very small
area sought by the Brittons, they would still have to prove exclusive use

from April 1999 through August 2007. If the Brittons failed to present
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testimony about the use of those areas, summary judgment would still be
appropriate. When filing the First Musser Summary Judgment, the only
“evidence” of the Brittons’ use was their discovery responses and the
Declaration of Deborah Klein that simply concluded that the Brittons
exclusively maintained the rockery. App. 45, 259-60. It is well-
established that “conclusory” or “vague” allegations are not sufficient to
defeat summary judgment; nor will courts consider conclusions of law that
simply reiterate the allegations in the Complaint.® As such, Appellants
justifiably believed that there was not sufficient testimony to support the
Brittons” use of these areas. Moreover, there was significant confusion
concerning the Brittons’ description of the “Disputed Area,” such that
even the Brittons were not clear where it was. To challenge the
sufficiency of the evidence, Appellants moved for summary judgment of
those areas. This was a proper basis to seek summary judgment.’

Based on the foregoing, the Appellants had a valid basis for filing

the First Musser Summary Judgment as to the entire Disputed Area. CR

* Ruffer v. St. Frances Cabrini Hosp. of Seattle, 56 Wn. App. 625, 628, 784 P.2d
1288 (1990); Seven Gables Corp. v. MGM /UA Entertainment Co., 106 Wn.2d 1, 13, 721
P.2d 1 (1986) (Emphasis added); Kirk v. Moe, 114 Wn. 2d 550, 557, 789 P.2d 84 (1990);
Guile v. Ballard Community Hospital, 70 Wn. App. 18, 25, 851 P.2d 689 (1993).

* “The object and function of the summary judgment procedure is to avoid a
useless trial” and to “examine the sufficiency of legal claims and narrow the issues.” See
e.g., Lamon v. McDonnell Douglas Corp., 91 Wn.2d 345, 349, 588 P.2d 1346 (1979);
Babcock v. State, 116 Wn.2d 596, 599, 809 P.2d 143 (1991).
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11 establishes the standards parties or attorneys must meet when filing
pleadings, motions, and legal memoranda. CR 11 imposes upon parties or
attorneys the responsibility to insure that assertions made and positions
taken in litigation are done so in good faith and not for an improper
purpose. It is intended to deter baseless filings and curb abuses of the
judicial system. Neigel v. Harrell, 82 Wn. App. 782, 787, 919 P.2d 630
(1996). The rule permits a court to award sanctions, including expenses
and attorneys’ fees, to a litigant whose opponent acts frivolously or in bad
faith in instituting or conducting litigation. See, e.g., Delay v. Canning, 84

Wn. App. 498, 509, 929 P.2d 475 (1997).

The purpose of CR 11 is not served in this instance because
counsel filed the First Musser Summary Judgment Motion in good faith.
A court should impose sanctions only when it is patently clear that a claim
has absolutely no chance of success. /n re Cooke, 93 Wn. App. 526, 969
P.2d 127 (1999); MacDonald v. Korum Ford, 80 Wn. App. 877, 884, 912

P.2d 1052 (1996).

CR 11 sanctions are not appropriate because an action’s factual
basis ultimately proves deficient or a party’s view of the law proves
incorrect. /d. Similarly, it has been said that sanctions should not be

imposed against an attorney solely because the trier of fact ultimately
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chose not to believe the client’s version of the facts. Id. Here, the
testimony of Catie Smith appeared sufficient to defeat the Brittons’
adverse possession claim, notwithstanding that she did not maintain a

small area near the rockery, as stated in the 2012 Catie Smith Statement.

D. There was no Intentional Misrepresentation to the Court
Regarding a Continuance; Request was Harmless Because
Court Continued the Motion Solely Because the Court was on
Leave.

Of all the allegations of wrongdoing, this is perhaps the most
exaggerated and disappointing of them all. The Brittons took an
innocuous communication and made the proverbial mountain out of a
mole hill. The offending “misconduct” stems from a routine inquiry to the
Court’s staff about scheduling: “The parties are contemplating continuing
the hearing for Friday. Could you provide what dates Judge Benton would
have available in April-May to accommodate a re-note?” CP 166.

The Brittons make an issue out of the word “parties.” Contrary to
the Brittons’ allegation of wrongdoing, counsel for the Mussers was
referring to the moving parties, which were the Mussers. It was the
Mussers” motion for summary judgment, and they had every right to
continue their own motion. While counsel could have more precisely

stated, “moving parties,” absolutely no deception or misrepresentation was

intended. In hindsight, counsel could have chosen his words more
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accurately to state “the Mussers” are contemplating continuing their
motion; but the use of the words “parties” was not intended to represent

that there had actually been an agreement of counsel on a continuance.

Rather, the word “contemplating” signified that it was only a concept at
the time. Counsel’s motives were pure and he thought it was a routine
inquiry concerning dates.

Frankly, even still, it is difficult for Appellants to fathom how this
email could possibly be misconstrued as an attempt to deceive the trial
court. It strains credulity that this routine, trivial communication could be
twisted into an intended deception and that it somehow “undermines the
Court’s ability ‘to manage [its] own affairs’” and “undermines the
integrity of the court.” CP 23.

What makes this allegation even mofe astounding is the fact that
the reason the Appellants inquired about a possible continuance was to
give the court and the Brittons the time the Brittons sought to supplement
the record. By way of background, the Brittons filed, on shortened time, a
motion to supplement the record within days of the scheduled hearing, and
after all the briefing had been submitted. The Appellants wanted the court
to have all the information in front of it before ruling on the motion.

The Appellants thought they were offering a cooperative and

conciliatory approach to the timing problem intimated by the Brittons’
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filing of a last-minute motion to supplement the record. The Appellants
had no idea that their good-faith offer to continue would be met with such
vigorous opposition, particularly because the offer benefitted the Brittons.
Nor could the Appellants possibly foresee that a good-faith offer to
continue would lead to some allegation that they were attempting to
“mitigate the prior improper conduct.” There was no prior misconduct,
and the offer was truly a friendly gesture to allow the Brittons time to get
all their evidence in.

Further, the communication was not improper ex parte contact.
The guidelines cited by the Brittons plainly state that opposing counsel
should be copied, “If an attorney is communicating substantive
information to court staff.” “Substantive information includes information
regarding the likelihood of settlement, the timing of witnesses, anticipated
problems with scheduling, concerns regarding security and other case-
specific issues.” None of the examples include routine questions about the
court’s availability to hear a motion; as such inquiries are merely
procedural.

As it turns out, the inquiry had no impact on the pending motions.
The court staff responded, “It will need to be continued anyway, because
Judge Benton will be on FMLA to the end of May.” CP 166. In other

words, the trial court continued the hearing solely due to a leave of
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absence by the court. So, ultimately, this entire issue was rendered moot.
E. Amount of Sanctions is Not Justified by Record.

The monetary award includes (1) fees incurred by the Brittons in
responding to the First Musser Summary Judgment; and (2) fees incurred
by the Brittons in filing their Motion to Supplement. CP 225. The amount
of the fee award is not justified.

First, the trial court awarded the Brittons $15,796 for fees incurred
in responding to the First Musser Summary Judgment which does not
properly apportion the alleged CR 11 violation (i.e., Catie Smith’s
“conflicting testimony”) from the rest of the Mussers’ motion, which has
merit. If a trial court decides that the appropriate sanction under CR 11 is
an award of attorney fees, it must limit those fees to the amounts actually
and reasonably expended in responding to the sanctionable filings. /n re
MacGibbon, 139 Wn. App. 496, 161 P.3d 441 (Div. 1 2007); Madden v.
Foley, 83 Wn. App. 385, 922 P.2d 1364 (Div. 1 1996); see also, 15A
Wash. Prac., Handbook Civil Procedure § 8.9 (2013-2014 ed.) (citing
Baker v. Alderman, 150 F.R.D. 202 (M.D. Fla. 1993)) (imposition of Rule
11 sanctions requires that the award be “properly itemized” in terms of the
perceived misconduct)). The trial court's failure to expressly limit an
award of attorney fees to those incurred in responding to specified

sanctionable conduct will, on appeal, result in a remand for recalculation.
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Just Dirt, Inc. v. Knight Excavating, Inc., 138 Wn. App. 409, 157 P.3d 431
(Div. 2 2007).

Here, the Mussers moved for summary judgment over the entire
Disputed Area. As set forth above, the alleged conflicting testimony
relates to a very small portion of the Disputed Area. Ms. Smith’s
testimony had no impact on the drip line of the rhododendron, the
rhododendron base, the laurel, or the wax leaf privets. Summary judgment
was properly brought as to those areas. Indeed, the Brittons even
conceded claims to the waxleaf privets and the large “drip line” of the
rhododendron. App. 336, 339.

Given that substantial portions of the Disputed Area were properly
the basis of the First Musser Summary Judgment, the award of all of the
attorneys’ fees the Brittons incurred in responding to the first motion was
an abuse of discretion. Upon finding a CR 11 violation, the trial court was
required to separate and apportion the small areas implicated by Ms.
Smith’s statement from the valid portions of the First Musser Summary
Judgment, which include large portions later conceded by the Brittons.

Appellants submit that the small areas actually impacted by Ms.
Smith’s alleged statement represent less than ten percent (10%) of the
overall Disputed Area. Therefore, a significant adjustment in the amount

of the award is justified.
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Further, the award includes discovery tasks not related to

responding to the First Musser Summary Judgment and relating to

declarations that were later relied upon. The Brittons alleged that they

removed the entries related to declarations that they later relied upon in

opposition to the Mussers’ partial summary judgment motion. CP 33.

This representation is not accurate. Consider the following entries that

relate directly to the declarations they later relied upon or to other matters

entirely:

173835 doc

Legal research regarding ability for the Court to set the precise
boundary line in a dispute. Confer with Scott.

Review witness files; update and revise declaration templates
for Erik Wood, Ptarmigan Teal, Israel Lopez and Jim Wiley

Prep witness declaration NBs and attend teleconference
meeting with Brigid and Mark Britton, SRS, and Matt Paxton;
Review draft subpoena to Catie Smith; locate addresses for
service of subpoenas on Catie Smith and Ken Mickleborough

Site visit to Brittons’ Property; speaking with Mark and Brigid
regarding facts of the case

Conference call re: Mark’s comments on Smith Declaration and
contents of Brittons’ landscapers declarations

Call with client regarding SJ Response and witness
declarations; prepare subpoena to Catherine Smith; prepare
subpoena to contractor; emails re witness declarations

Phone call with Ptarmigan Teal regarding declarations;
transmit declaration and exhibits to Ptarmigan; edit and revise
Erick Wood declaration and exhibits; transmit to Mark and
Brigid for review; phone call with Scott Sleight and Brigid
Britton; research Langstraat employee “Doug;” email my
findings to Brigid, Mark and Scott; research when Liberty
Landscaping was formed (Alex-past employee of Langstraat-
Wood); edit and revise Wood declaration with Brigid’s
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changes and filling in blanks; Follow up phone call to
Ptarmigan regarding her review of the declarations

e Emails with Erik Wood and revise and final declaration;
review and draft Response opposing SJ motion; review and draft
Brigid Britton declaration and exhibits

e Revising and editing Opposition to Motion for Summary
Judgment and Declaration of Brigid Britton per Scott’s mark-
ups

e [Edit and revise photos in opposition to MSJ brief; review and edit
Declaration of Mark Britton; revise and edit Brigid Britton
Declaration exhibits;

CP 171-72.

These entries total $6,247, and should be removed from the court’s
award. That leaves total fees spent drafting the response at approximately
$9,549. This amount should further be apportioned because this response
included responding to the valid portion of the Mussers’ motion,
including portions that the Brittons later conceded. App. 336, 339.
The Mussers submit that a fee award of less than $1,000 is appropriate
because the comments of Ms. Smith only pertained to roughly ten percent
(10%) of the Disputed Area.

Perhaps the best illustration of the trial court’s unwillingness to
properly compute the award is its refusal to correct even an admitted
computational error. The Brittons admitted in their response to the motion
for reconsideration that the judgment amount of $22,433 was a

computational error. CP 254. Instead, according to the Brittons, the
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judgment should have been for $20,989. /d. The Brittons even submitted
a revised judgment reflecting this corrected figure. Id. However, the trial
court refused to enter the corrected judgment, and simply issued an order
on the motion for reconsideration that stated: “the Motion for
reconsideration is DENIED.” This is clear error.

The second component of the Court’s award is for $5,193 for “fees
incurred Filing Motion to Supplement Response with 2012 Smith
Statement and emails as well as for the improper and untruthful ex parte
communication.” CP 225. This award is an abuse of discretion for two
reasons. First, the trial court’s award assumes that the Brittons had to file
a Motion to Supplement as a result of Appellants “improper” withholding
of the 2012 Catie Smith Statement. However, for the reasons stated
above, Appellants complied with the discovery rules. Therefore, no fees
for filing the Motion to Supplement are warranted.

Secondly, the award of fees for the Motion to Supplement as a
result of the alleged ex parte communication is clear error. Not only was
the communication ultimately harmless, but the communication came after
the Motion to Supplement was filed. Therefore, it follows that the alleged
communication could not have caused the Brittons to incur fees on the

motion. The trial court erred.
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V. CONCLUSION

Based on the foregoing, the Appellants respectfully request that the
Court reverse the trial court’s sanctions order in its entirety. Alternative,

the Court should remand for recalculation of the appropriate amount,

4+

Respectfully submitted this 6 day of June, 2014
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CASE NUMBER: 12-2-22451-0

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID
CONYBEARE BRITTON, husband and
wife NO.
Plaintiffs, ;
) COMPLAINT FOR QUIET TITLE,
V. DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF

PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife

Defendants.

I. JURISDICTION
1.1 The Court has jurisdiction pursuant to RCW 2.08.01C and RCW
Chapters 7.24 and 7.28. Venue is proper in King County because ;cﬁe real property that
is the subject of this action is in King County. This case is proper in the Seattle Case
Assignment Area pursuant to LR 82 (e) because the real property that is the subject of

this action is located within the boundaries of the Seattle Case Assignment Area.
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II. PARTIES
2.1 Plaintiff. Mark Britton and Brigid Conybeare Britton (collectively

“Britton”) are husband and wife who reside in King County, Washington.

2.2  Defendants: Peter M. Musser and Tamara H. Musser (collectively
“Musser™) are hﬁsband and wife and reside in King County, Washington.
| . FACTS
3.1  Britton is the fee simple owner of real property that is commonly known
3815 East John Street, Seattle, WA 98112 (the “Britton Property”). The Britton
Property is legally described as:

THAT PORTION OF TRACT 51, LYING NORTH OF THE
FOLLOWING DESCRIBED LINE:

BEGINNING AT A POINT ON THE SOUTHWESTERLY LINE OF
TRACT 51, FROM WHICH POINT THE SOUTHWEST CORNER OF
SAID TRACT BEARS SOUTH 15°09°05” EAST A DISTANCE OF
17.00 FEET; RUNNING

THENCE NORTH 81°41°45” EAST 50.25 FEET,

THENCE NORTH 68°33°00” EAST 47 FEET, MORE OR LESS, TO
THE NORTHEASTERLY LINE OF SAID TRACT 51, DENNY-
BLAINE-LAKE PARK ADDITION TO THE CITY OF SEATTLE,
ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME
9 OF PLATS, PAGE 85, IN KING COUNTY, WASHINGTON.,

ASSESSOR’S PROPERTY TAX PARCEL ACCOUNT NUMBER
195470-0320

3.2  Britton acquired title to the Britton Property on or about
October 10, 2003 by a Statutory Warranty Deed recorded in King County under
Recording No. 20031010002811.

3.3 On or about April 10, 2007, Musser was named as Grantee in a
Statutory Warranty Deed which purported to convey an interest in real property
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Inc. on June 13, 2012 (the “Survey”). The title boundary line is generally the southerly

commonly known as 145 39™ Ave. East, Seattle, WA 98112 (the “Musser Property™).

The legal description on the deed conveying the Musser Property is:

TRACT 52, AND THAT PORTION OF TRACT 51, LYING SOUTH
OF THE FOLLOWING DESCRIBED LINE:

BEGINNING AT A POINT ON THE SOUTHWESTERLY LINE OF
TRACT 51, FROM WHICH POINT OF THE SOUTHWEST CORNER
OF SAID TRACT BEARS SOUTH 15 09°05” EAST A DISTANCE OF
17.00 FEET; RUNNING

THENCE NORTH 81 41°45” EAST 50.25 FEET;

THENCE NORTH 68 33°00” EAST 47 FEET, MORE OR LESS, TO
THE NORTHEASTERLY LINE OF SAID TRACT 51, DENNY-
BLAINE LAKE PARK ADDITION TO THE CITY OF SEATTLE,
ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME
9 OF PLATS, PAGE 85, IN KING COUNTY, WASHINGTON.

ASSESSOR’S PROPERTY TAX PARCEL ACCOUNT.NUMBER(S)
195470-0325

3.4  The Britton Property and the Musser Property share a common title

boundary line as shown on a survey performed by Barghausen Consulting Engineers,

boundary of the Britton Property and the northerly boundary of the Musser Property. A
true and correct copy of the Survey is attached hereto as Exhibit A.

3.5  The Survey shows several encroachments on the Musser Property that
are used and maintained by the Plaintiffs. Those encroachments include rockery
retaining walls on the west and ea-st ends of the common title boundary line, and a
mature laurel hedge.

3.6 In addition to the encroachments shown on the Survey, there are other
items encroaching from the Britton Property onto the Musser Property including, but
not limited to, irrigation hoses.
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3.7  For a period of ten years or more Britton, and their predecessors in
interest have maintained the rockeries on each end of the common boundary and have
maintained, pruned and controlled the height of the laurel hedge.

3.8 For a period of ten years or more, Britton and their predecessors in
interest have maintained and used portions of the Musser Property that are south of the
common boundary line (the “Disputed Areas”). The exact legal description of the

Disputed Areas will be proved at frial.
IV. CAUSES OF ACTION

4.1  First Cause of Action for Quiet Title

4.1.1 Plaintiffs restate and re-allege Y 1.1 — 3.8.

4.1.2 For a period of ten years or more, Plaintiffs, and their predecessors in
interest have occupied the Disputed Areas.

4.1.3 Plaintiffs’ use of the Disputed Areas has been (1) open and notorious,
(2) actual and uninterrupted, (3) exclusive, and (4) hostile.

4.1.4 Pursuant to RCW 7.28.10 Britton is entitled to be adjudged or decreed
as the owner of the entire Disputed Areas free from all claims of Britton or any person
claiming through Britton,

4,2  Second Cause of Action — Declaratory Judgment

4.2.1 Plaintiff restates and re-alleges §§ 1.1 —3.8.

42.2 For a period of ten years or more, Plaintiffs, and their predecessors in
interest have occupied the Disputed Areas.

4.23 Plaintiffs’ uses of the Disputed Areas have been (1) open and notorious,

(2) actual and uninterrupted, (3) exclusive, and (4) hostile.
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424 Pursuant to RCW Chapter 7.24 Britton is entitled to Declaratory
T udgmerit finding they are the owner of the entire Disputed Areas free from all claims
of Musser or any person claiming through Musser.

42.5 Pursuant to CR 57, Britton is entitled to seek a speedy hearing on this
claim or otherwise have the matter advanced on the calendar.

43  Second Cause of Action — Trespass

4.3.1 Plaintiffs restate and re-allege §§ 1.1 - 3.8.

43,2 On one or more occasions, Musser, or persons acting under his d‘irection
and control have entered on the Britton Property or the Disputed Areas without
permission.

433 Persons entering those portions of the Britton Property or the Disputed
Area have placed survey markers purporting establish a boundary line between the
Britton Property and the Musser Propérty.

4.3.4 Britton fears, on information and belief that Musser intends to construct
some type of improvements within the Disputed Areas and otherwise attempt to
interfere with Britton’s use of that portion of the real property.

435 As a result of Musser’s trespass and interference, Plaintiffs have been
damaged in amounts to be proved at trial.

44  Fourth Cause of Action — Injunctive Relief

441 Plaintiffs restate and re-allege 1] 1.1 - 3.8

442 Plaintiffs maintain that they are the legal owner of all of the Disputed

Areas.
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l 443 On one or more occasions, Musser has interfered or threatened to
2| interfere with Plaintiffs’ property rights including but not limited to claims that Musser
3|| intends to construct some type of privacy screening or fencing in those areas.
4 444 Plaintiffs allege that Musser may continue to trespass, harass and
5| otherwise attempt to change the status quo or intimidate Plaintiffs during the pendency
6| of these proceedings, and that there is no adequate relief available in law. The threats
71 include Musser’s stated intention to place improvements within the Disputed Areas.
8 4.4.5 Plaintiffs fear that, without appropriate injunctive relief, he will continue
9| to suffer injury and damage so long as this matter is unresolved.
10 ' V.  PRAYER FOR RELIEF
11 Based on the foregoing, the Plaintiff seeks the following relief:
12 1. For an Order Quieting Title to the Disputed Area in the name of Brigid
13| Conybeare Britton and Mark Britton;
14 2. For monetary judgment against Defendants for trespass in amounts to be
15| proven at trial;
16 3. For all such injunctive and other equitable relief that the Court finds
17| appropriate in the form of an interlocutory or final order;
18 4, For statutory costs and attorney’s fees;
19 5. For an award of reasonable attorney’s fees;
20 6. For post-judgment interest at the statutory rate;
21 7, For any other relief that the Court finds just and equitable.
22 8. For a speedy hearing on the Declaratory Judgment claims as provided
231 forn CR 57,
24
COMPLAINT FOR QUIET TITLE, DECLARATORY
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0. For any other relief that the Court deems just and proper in law or
equity. _
DATED: This 29th day of June, 2012
AHLERS & CRESSMAN PLLC

By,Q“‘j_j\ N—/\

Tawrence S. Glosser, WSBA #25098
Attorneys for Mark Britton and Brigid
Conybeare Britton

Tl Tetamtd A, Suiee SRO0
SEATILE, WA DENGE 4023

1243781/100758.2
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- MUSSER, husband and wife,

Honorable Monica Benton
Hearing Date: March 22, 2013 @ 1:00 p.m.
With Oral Argument

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID

CONYBEAXKE BRITTON, husband and wife, NO. 12-2-22451-0 SEA
Plaintiffs, - DEFENDANTS’ MOTION FOR

i SUMMARY JUDGMENT
V. ' :

PETER M. MUSSER AND TAMARA H.

Defendants.

L RELIEF REQUESTED
Plaintiffs Mark and Brigid Britton (the “Brittons”) assert claims for adverse

possession by claiming that they aind their immediate predecessors used an erratic portion of
propé:rt-y owned by their neighbors, Defendants Peter and Tamara Musser (the “Mussers™),
beginning in April 1999. The claim is not based on a fence, hedge, neatly trimmed lawn, or
any other physical demarcation one would expect to establish a clear boundary; but instead,
periodic landscape maintenance allegedly over the border with the Musser Property. In any
event, the Brittons must show their use was exclusive and adverse for 10 years, meaning the
earﬁest the adverse possession could have ripened was April 2009. They cannot make this

showing because the incontrovertible evidence establishes that the Mussers performed

Socius Law Group, PLLC
DEFENDANTS’ MOTION FOR . ATTORN Ep‘( s
SUMMARY JUDGMENT -1- Two Union Squars » 601 Union Street, Suite 4950
Seattle, Washinglon 98101.3551
105940, doc . Telephone 206.838.9100

Facsimile 206.838.9101
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significant and continual 12ndscape maintenance of the area as early as August 2007; a year
and one half before the Brittons” adverse possession claim would have vested. The 1'égu1ar
use of the area by the Mussers, the true owners of the area, precludes a finding of exclusivity
for the required 10-year period. Accordingly, the Mussers move for summary judgment
seeking an order dismissing the Brittons’ adverse possession claim.

1L STATEMENT OF FACTS

A, Background _ S
The Mussers purchased their property in April, 2007. The Musser Property shares a
North boundary with the Britton Property and is bordered by John Street on the East and

Dorffel Drive on the West. For at least 30 years, a six-foot tall wood fence has stood on

approximately 47 feet of the boundary in essentially the middle of the two properties. There -

has been no fence on the boundary between the wood fence and Dorffel. Instead, this area of
the houndary. contains plants, bushes, and small trees,

Recently, the Mussers undertook a major renovation of their house and landscaping.

- In conjunction with the landscaping improvements, the Mussers intended to place a new

fence along the boundary of the Musser and Britton Properties. They would then remove the

old 30-year old fence which was only on part of the boundary and construct a new one. The

Mussers sought input from the Brittons on the type of the fence to be constructed. When the '

Mussers’ contractor knocked on the Brittons’ door, Mark Britton acted hestilely and

" demeaning toward the contractor. The Brittons ultimately filed this action alleging adverse

possession.
B. Disputed Axea
The Brittons’ Complaint did not define specifically the area sought of the Musser

Property, but instead simply alleged certain encroachments, such as a laurel tree and rockery,

K ' Socius Law Group, PLLC
DEFENDANTS’ MOTION FOR N
SUMMARY JUDGMENT aa Two Unlon Sguare » 801 Union Street, Suite 4850

Seattie, Washington 98101.3951
105840.doc Telephone 206.838.9100

Facsimile 206.838.9101
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to apparently create a claim. (P1.’s Compl. 4 3.5-3.7). The Brittons relied upon a June 13,
2012 survey prepared by Barghausen Consulting Engineers, Inc. (/d., Ex. A.) Since they
had no idea of the exact area claimed, the Mussers requested a full legal description of the
Disputed Area through discovery. In response, the Brittons produced the following revised
survey prepared by Barghausen Consulting Engineers, Inc. to set forth the specific area
sought: o

3815 E. JOHN ST.
APH 195470-0320

{RRIGATION LINE

5 F IRRIGATION. LINE
@ 2" BASE OF ARBORVITAE
o
ag —DRIPLINE .
S 2! BASE OF ARBORVITAE  YARD LIGHT 1.8" :
‘%}, % VISBLE PWR LINE® *© SOUTH OF LINE POWER OMmET {2)

(Asher Decl., Ex. A, Survey of Disputed Areas.)! The dark black line is the title property
line between the Musser Property (Soutﬁ) and tﬂe Britton Property (North). The Brittons”
proposed new line starté at the west side with the initials P.O.B., travels in a southeasterly
direction around the base oftwo arborvitae trees, then jets in a northeasterly direction to
encompass the “Hedge Dripline” until taking an erratic turn South at the base of the

rhododendron, then travels south, around the dripline of the rhododendron, and then north,

! The Brittons first alleged adverse possession over a rockery near John Street.. In discovery, the Mussers asked
for a legal description of all the areas claimed. The Brittons did not provide a legal description for the rockery
near John Street. Thus, the Briftons have abandoned any claim based on that area. Summary judgment
dismissing any claim over this avea is therefore appropriate.

‘Socius Law Group, PLLC
£y 1
DEFENDANTS® MOTION FOR ATTORNEYS
SUMMARY JUDGMENT - ~3- Two Union Square'» 601 Union Strest, Suite 4950
Seattle, Washington 98101.3951
105940.doc Telephone 206,838.9100
Facsimile 206.838.9101

APP

012












. b= oo ~ Lo L BN

10
11
12
13
14
15
| 16
17
18
19
20
21
22
23
24
25
26

C. History of Brittons’ and Predecessors’ Use of the Dispufed Area

1. The Dysons (August 1997-April 1999)
Timothy J. Dyson and Julie C. Dyson purchased the Britton Property on August 22,

- 1997 from the Estate of Luther C. Losey. (Asher Decl., Ex. G, Dyson Deed; Declaration of

Timothy J. Dyson (“Dyson Decl.”) § 1.) When the Djrsons purchased the Britton Property
the house had nof been h'vgd in for several years, and was in a serious stéte of disrepair. (/d.
92.) The Dysons undertook a major renovation of the house. (/d.) The exterior of the
property, like the house, had not been maintained and was very overgrown. (/d. 3.)- The

Dysons concentrated their efforts on the renovations to the house, and did not do any

- maintenance of the landscaping. (/d.) They planned to landscape the property once the house

renovations were complete, but they never got that far. Before the landscaping work was

started, the Dysons found another house and purchased it. (4. §5.) The Dysons then sold

the Britton Property to John and Deborah Klein in April 1999. (7d.); (Asher Decl., Ex. H,

Klein Deed.)

2. The Kleins (April 1999-October 2003)

Deborah Klein states in her declaration that when they purchased the Britton
Property, there was not very much landscaping along the southern border of the property,
which is the Disputed Area, so they had significant landscaping installed along what they
believed to be the southern boundary of the Britton Property. (Declaration of Deborah Klein
(“Klein De.cl.”) 92.) She declarés that. all the frees, bushes and plants in the Disputed Area
were within the Britton Property. (Id. §7) She further declares that she and their gardeners
and landscapers were the only people who maintained the landscaping in the Disputed f";lea.
(/d.) She also states that they exclusively maintained the rockery at all times. (/d.)

3. The Brittons (October 2003 ﬂ:trough the Present)
© The Bnttons purchased the1r property from the Klems in October 2003 They

Socius Law Group, PLLC
DEFENDANTS’ MOTIONFOR ATTORN EF:'S
SUMMARY JUDGMENT -7- Two Union Sguare « 601 Union Street, Sulle 4950

Seattle, Washington 98101.3551
105940.doc Ts!ephone 206.838.9100

Facsimile 206.838.9101
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similarly allege that they “maintained” the rockery in the Disputed Areé. (Asher Decl., Ex. [,
Brittons Discovery Responses at page 5-6.) However, the factual support offered for that
claim is simply tilat the “rockeries have been well maintained and clearly visible.” (Id. at 5.)
The Bﬁtténs also allege that they maintain the laurel bush. (/d. at 6.) The Brittons similarly
assert that they prune the thododendron in the Disputed Area. (Zd. at9.) To the west of the
rhododendron, the Brittons allége they planted “a number of different plants for privacy”
which were watered by them. (d.) The.y also assert that they maintained the area above the
rockeries, which includes two arborvitae trees. (/d. at 10.) They generally assert that their
“maintenance activities of the Disputed Area were palrt of their overall yard landscaping and
maintenance performed weekly during the spring through the fall and every other week

during the winter months.” (/d. at 6.)

D.  The Mussers’ Use of the Disputed Area
The Mussers purchased the Musser Property in April 2007, (Asher Decl., Ex. J,

‘Musser Deed.) In August 2007, they hired City People’s Garden Design & Landscape (“City

People’s”) to provide landscaping services on the Musser Propertﬁ!. (Declaration of Catie
Smith (“Smith Decl.’;) 1) Catie Smith was tﬁe Landscape Manager for City People’s.
(Id.) On behalf of City People’s, she performed landscape services on the Musser Property
once a week, all year long, and would typically spend several hours each time. (/4., Ex. A,

_City People’s Invoices for 2007 and 2008.) Ms. Smith left City People’s in December 2008
" and started her own business, Brier Creek Gardens, LLC. (/4. §9.) City People’s continued

servicing the Musser Property. (Id.) After several months, the Mussers hired Ms. Smith’s
new company to ta.kt_a over for City People’s. (Id.) Since that time, she and her crew are
generally at the Musser Property all year long every Friday. (Jd.)

Since August 2007, Ms. Smith and her crew maintained the area around the

thododendron, as depicted in the photograph above (Asher Decl., Ex. B.). (Zd.{3.) Their

Socius Law Group, PLLC
DEFENDANTS’ MOTION FOR S ToRnEY
SUMMARY JUDGMENT -8~ Two Union Square « 601 Unlon Street, Suite 4950
) Seattls, Washington 98101,3951
105940.doc Telephene 206.838.9100

Facsimile 206.838.9101
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maintenance of the area includes weeding, planting, fertilizing, and composting the area.
They have always trimmed and pruned all sides of the thododendron. (/d.) Ms. Smith never
saw anybody else trim it, nor is there any evidence that it has been trimmed by anyone else.
(Zd.) In fact, the trunk of the thododendron shows evidence of cut limbs; most if not all of
which were cut by Ms. Smith over the years. (I4.) Additionally, Ms. Smith and her crew
have exclusiveiy maintained and shaped the boxwood behind the Musser side of the fence,
which is also depicted in the photograph above. (/d.)

Moreover, Ms. Smith and her crew have maintained the area between the
rhododendron and the laurel (Asher Decl,, Ex. C) since August 2007 by weeding, removing
unwanted plants, planting new plants, composting, and otherwise making the area have a neat
appearance. (/d.§4.) In 2008, Ms. Smith and her crew planted five or six Waxleaf Privet
bushes along the boundary line on the Musser side (these bushes are depicted in the
photographs above), to run from the existing old wood fence to the laurel, which is toward
Dorffel Avenue. (Id.) The purpose of these bushes was to act as a boundﬁry to prevent the
mailman from trampling through the area. (/d.) The Brittons, or anyone on their behalf,
never complained or said anything about the bushes. (7d.) Ms. Smith and her crew regularly
maintained the bushes since they were planted in 2008. (/4.) o

As with the rhododendron and boxwood, Ms. Smith and her crew also started to trim
the laurel bush in the “Disputed Area” beginning in August 2007. (Asher Decl,, Ex. D). (/d.
ﬁ[ 5.) When she first started working for the Mussers in 2007, the laurel had grown wildly
without any shape. (/d.) Ms. Smith created the box shape that now exists and has
maintained that shape since 2007. (/4.) When she trimmed the laurel, Ms. Smith trimmed
the top, and all sides, except the side facing the Britton Property. (/d.)

Alsr-), Ms. Smith and her crew have maintained the area between the laurel and the

rockery (Asher Decl., Ex. E) since 2007 by weeding, removing unwanted plants, pia.nting

Socius Law Grou
DEFENDANTS’ MOTION FOR e En
SUMMARY JUDGMENT w Two Union Square « 601 Union Street, Suite 4850
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new plants, composting, and otherwise making the area have a neat appearance. (/d. §6.)
Receﬁtly, the entire area was cleared in preparation for the pond construction. Prior to that
time, however, various plants were in this area. (Id.) For instaﬁce, a photograph produced
by the Brittons, depicts the prior vegetation in this area. (/d., Bx.2.) Ms. Smith and her crew
maintained the bushes above the string (excluding the fuscia), which are shown in the Britton
p]iotograph, until they were removed recently. (/d.)

Similarly, Ms. Smith and her crew have maintained the rockery area since August
2007. (/d.47.) They have Weeded' the area and put down compost. (/d.) Further, until
recently, there was an azalea in the rockery area. (/d. 7, Ex. 3, Azalea Phofograph.) They
maintained this azalea from August 2007 until its removal. tfd.)

- Additionally, above the rockery are two arborvitae trees and a boxwood. (Zd.q 8, Ex

4, Arborvitae Photograph) (Asher Decl.; Ex. F.) Since August 2007, Ms. Smith and her crew
have weeded this area, put down compost, fertilized the trees and bushes, and otherwise
worked to keep a neat appearance. (Id.) They also pruned the boxwood fo maintain its
shape. (Id.) Ms. Smith believed that the Mussers planted those irees, so she has aiways

maintained that area. (7d)

‘ III. ISSUES PRESENTED
Should the Court grant summary judgment in favor of the Mussers and dismiss the
Brittons’ adverse possessign claim, where the Brittons cannot meet their burden of

establishing exclusive use of the Disputed Area?

IV. EVIDENCE RELIED UPON

This motion is based on the pleadings and files herein, and on the Declarations of

Adam R. Asher, Catie Smith, Timothy J. Dyson, and Deborah Klein, with attached exhibits.

- . . Socius Law Gro
DEFENDANTS’ MOTION FOR A TToRNE
SUMMARY JUDGME -10- Two Union Square « 501 Union Street, Suite 4950

Seattle, Washington 98101.2951
105540.doc § Telephone 206.838,9100

Facsimile 206.832.9101
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V. AUTHORITY

A. Summary Judguignt Standaxd

The purpose of summary judgment is to avoid a useless trial where there is no
genuine issue of material fact. Hines v. Data Line Sys., Inc., 114 Wn.2d 127, 148, 787 P.2d 8
(1990). The Mussers are entitled to summary judgment as a matter of law if the pleadings,
affidavits, and admissions demonstrate the absence of any genuine issues of material fact.
See CR 56(¢). A court should grant summary judgment when, as here, reasonable minds
could reach but one conclusion from the facts submitted. See Wilson v. Steinback, 98 Wn.2d
434, 437, 656 P.2d 1030 (1982). The nonmoving party “may not rely on speculation,
argumentative assertions that unresolved factual issues remain, or in having its affidavits

considered at face value” in opposing summary judgment. Seven Gables Corp. v. MGM /UA

. Entertainment Co., 106 Wn.2d 1, 13, 721 P.2d 1 (1986). Rather, “the nonmoving party must

set forth specific facts that spfﬁciently rébpt the méviug party’s conten_fidns and disclose that

a genuine issue as to a material fact exists.” /d. at 13.

B. The Brittons Cannot Meet Their Burden of Proving Adverse Possession of the
Disputed Area Because Their Use was Not Exclusive for 10 Years.

Adverse possession requires that the Brittons show that their possession of the

. Disputed Area was (1) open and notorious; (2) actual and uninterrupted; (3) exclusive; and

(4) hostile, and that such possession existed for the statutory, 10—yeaf, period. Chaplin’y.
Sanders, 100 Wn.2d 853, 857, 676 P.2d 431 (1984).2 The Brittons cannot meet their burden
of showing exclusive use of the Disputed Area for the statutory 10-year peﬁo d. Therefore,
their adverse possession claim fails as a matier of l_aw.

A claimant’s posseésion need not be absolutely exclusive in order to satisfy the

exclusivity condition of adverse possession. Lilly v. Lynch, 88 Wn. App. 306, 313, 945 P.2d

* While the Brittons” use of the Disputed Area was also not open and notorious, this Motion focuses on only the
exclusive element.

. Socius Law Group, PLLC
DEFENDANTS’ MOTION FOR ATTORRE S
SUMMARY JUDGMENT w1l Two Union Square = 601 Union Street, Suite 4950

= Seatile, Washington 88101.3851 .
105940.80¢ Telephone 206.838.9100

Facsimile 206.838.9101
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727 (1997) (citing Crites v. Koch, 49 Wn. App. 171, 174, 741 P.2d 1005 (1987)). An
“occasional, transitory use by the true owner usually will not prevent adverse possession if
the uses the adverse possessor permits are such as a true owner would permit a third person
to do as a ‘neighborly accommodation.”” 17 William B. Stoebuck, Washington Practice
Real Estate: Property Law § 8.19 at 516 (1995). With that said, however, courts find a lack
of exclusivity when there is regular use by the title owner that il_ndicatcs ownership, as we
have in this case. Bryantv. Palmer Coking Coal Co., 86 Wn. App. 204, 936 P.2d 1163, 1172
(1997). For instance, in Thompson v. Schlittenhart, 47 Wn. App. 209, 212, 734 P.2d. 48
(i98’?), parties on both sides of the disputed boundary made similar use of the disputed |
property. Therefore, exclusivity was missing. William B. Stoebuck and J ohﬁ W. Weaver

explain how use by the true owner defeats exclusivity as follows:

Any sharing of possession with the true owner is particularly sensitive. An
occasional, transitory use by the true owner usually will not prevent adverse
possession if the uses the adverse possessor permits are such as a true owner
would permit a third-party to do as a “neighborly accommodation.” Examples
are the true owner’s occasionally walking across the disputed area or now and
then using it for recreational purposes. Beyond such activities, however, any
significant. and especially regular, use by the frue owner will prevent
exclusive adverse possession.

William B. Stoebuck and John W. Weaver, 17 Washington Practice, Real Estate: Property
Law § 8.19 (2nd Ed. 2004) (Emphasis added).

The Brittons cannot establish exclusive possession for 10 years. A suimimary of the
background of the Britton Property ownershjp and alleged use of the Disputed Area is helpful
in this analysis’: ‘

e The Estate of Luther C. Losey sold the Britton Property to Timothy J. Dyson and
Julie C. Dyson in August 1997, (Asher Decl., Ex. H, Dyson Deed.)

3 The Mussers dispute the allegations of use by the Brittons, and their immediate predecessors, John-and
Deborah Klein, However, for the purpose of this analysis, the Court should agsume their allegations are true,

. Socius Law Group, PLLC
3 3
DEFENDANTS® MOTION FOR ATTORNEYS
SUMNIARY ]‘UDGMENT =1= Two Union Square » B01 Unlon Street, Sulte 4350
= Seattle, Washington 88101.3851 .
105540.doc Telephona 206.838.2100

Facsimile 206.838.9101
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o The house had been vacant for several years before the Dysons’ purchase. (Dyson
Decl. §1.)

¢ The property landscaping had not been maintained and was overgrown when
purchased by the Dysons. (Dyson Decl. §3.)

. During the Dysons’ ownership they focused entirely on interior renovations. They
did no general landscape maintenance, and hence, did not maintain the Disputed -
Area. (1d. 3,5.)

e Before doing any landscaping, the Dysons sold the Britton Property to John Klein and
Deborah Klein in April 1999. (Id.5.)

e The Kleins allege maintenance of the Disputed Area from April 1999 to October
2003, when they sold the Britton Property to the Brittons. (Klein Decl.)

o The Brittons allege identical maintenance of the Disputed Areas from October 2003
- through the present. (Asher Decl, Ex. J, Britton Discovery Responses.)

- Even assuming the aﬂegatioﬁs of the Brittons and Déborah Klein are true, they cannot
establish exclusive use for 10 years. Based on the facts above, the earliest use that could be
the basis of adverse possession started when the Kleins purchased the property in 1999. The
Kleins’ predecessors, the Dysons, did no landscape maintenance on the Disputed Area during
their ownership in 1997 through 1999. (Dyson Decl. § 3, 5.) The house ‘.wa;s vacant several
years before the Dysons purchased it. (4. ﬁ[ 1.) Therefore, t}zle earliest the a.dx«;erse use could
have started was April 1999. Assuming, for the sake of this moﬁon, that Deborah Klein
made immediate adverse use of the Disputed Areas, such adv'ers;e use, when tacked with the
Brittons’ alleged adverse use, would have to be exclusive until April 2009, at which time
adverse possession in the Disputed Area would vest.

However, fatal to the Brittons’ claim is the inconfrovertible fact that the Mussers,
through their landscapers, began using the DisPu{ed Area in a similar manner alleged by the
Brittons and the Kleins in August 2007. The Mussers hired City People’s to perform

landscape services. Catie Smith began maintaining the Musser Property at that time. She

DEFENDANTS® MOTION FOR Socius Law Group, PLLC
RNEYS
SUMMARY JUDGMENT -13- Two Union Square « 601 Union Street, Suite 4950
Seaitle, Washington 38101.3951
105940.doc . ) Telephone 206.838.9100

Facsimile 206.838.9101
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From Augﬁst 2007, through the present, the Mussers have regularly made the same use of the

testified that she and her crew weeded the entire area, they pruned the rhododendron, they
pruned all sides of the laurel (except the Britton side), they planted bushes (Waxleaf Privets)
and plants in the area, they maintained the arborvitae trees and a boxwood, they removed
debris, they put down mulch, and performed various other tasks, includiﬁg fertilizing the
plants in the area. Further, the Mussers’ sprinklers have watered the plants and trees in the
Disputed Area. (Smith Decl. §2.) CatieISmiﬂl’s crew was on the Musser Property nearly
every week from August 2007 through December 2008. City People’s continued |
maintaining the property for several months in 2009, until Catie Smith’s new company, Brier
Creek Garden, LLC, took over, and which continues to maintain the property today. -

This incontrovertible testimony is fatal to the Brittons’ adverse possession claim.

Disputed Area as alleged by the Brittons. Such shared use defeats exclusivity. Even
assuming the Brittons’ claims are true, their use (tackéd with the Kleins’) was only exclusive
for eight years, not the requisite 10 years for adverse possession. Summary judgment,

dismissing the Brittons’ adverse possession claim, is therefore warranted.

VL. CONCLUSION

For the foregoing reasons, the Mussers respectfully request that the Court grant
summary judgment in their favor, djsmissing the Briftons’ adverse possession claim. Even
accepting the Brittons® and Deborah Klein’s allégations as true; the Brittons cannot prove
exclusive use for 10 years. The alleged adverse began in April 1999, which would require
exclusive use unfil April 2009. The undisputed evidence is that the Mussers regularly
maintained the Disputed ;Al;ea from August 2007 through the present. Such regular use by
the Mussers defeats exclusivity as of August 2007. As such, the Brittons’ alleged adverse
use did not vest, Therefore, summary judgment should be entered in favor of the Mussers

and dismissing the Brittons’ adverse possession claim.

. i _ Socius Law Group, PLLC
DEFENDANTS’ MOTION FOR T AniLe
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DATED this_} > day of

DEFENDANTS’ MOTION FOR

SUMMARY JUDGMENT

105840

%MCA/""} ,2013.
SOCIUS LAW GROUP, pLLC

W |

R. Asher, WSBA #35517
Attm:ncys for Defendants

Socius Law Group, PLLC
” ATTORMNEYS .
-15- Two Union Squara » 801 Union Street, Suite 4850
Seattle, Washington 98101.3951
Telephone 206.838.3100
Facsiinile 208.836.5101
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Honorabie Monica Benton
Hearing Date: March 22, 2013, 1:00 p.m.
With Oral Argument

SUPERI.OR'COURT' OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIG'D _
CONYBEARE BRITTON, husband and wife, NO. 12-2-22451-0 SEA

Plaintiffs, ' : DECLARATION OF
. ADAM R. ASHER
V. : -

PETER M. MUSSER AND TAMARAH.
MUSSER, husband and wife, '

Defendants.

I, Adam R. Asher, am over the age of 18 years, am competent to testify to the matters

* set forth herein, and make this declaration of my own personal knowledge and belief.

1. I am one of the attorneys for Defendants Peter M. Musser and Tamara H.
Musser.

Z; Attached hereto as Exhibit A is a true and accurate copy of a survey prepared
by Barghau;sen Consultiﬁg Engineers, Inc. dated October 3 1,2012;

3 Attached hereto as Exhibit B is a true and accurate copy of a photograph of
the rhododendron area;

;4. ~ Attached hereto as Eﬁibit C is a true and accurate copy of a photograph of .

the area between the rhodo_dendmu and laurel;

DECLARATION OF ADAMR. ASHER ~ -I- Sodlus Law Group, FLLG

. 106753.doz Two Union Square « 601 Union Street, Suite 4850

Seattle, Washingten 98101.3551
Telephone 206.838.9100
Facsimile 206.838.9101
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5. Attached hereto as Exhibit D is a true and accurate copy of a photograph of
the Jaurel; '

6. Attached hereto as Exhibit E is a true and accurate copy of a photograph of
‘the rockery; .

7.  Attached hereto as Exhibit F is a true and accurate copy of a photograph of
the arborvitaes and boxwood;-

8. Attached ;tlcreto as Exhibit G is a frue and accurate copy of the Declaration of |
Timoth.y J. Dyson;

9. Attached hereto as Exhibit H is a true and accurate copy of the Declaration of
Deborah Klein; |

10.  Attached hereto as Exhibit I is a true and accurate copy of Plamtiffé’
responses to firsf Set of Interro gatorlies and Requests for Production;

11.  Aittached hereto as Exhibit J is a frue and accurate copy of the Statutory
Warranty Deed dated April 16, 1999. -

I declare under the penalty of perjury of the laws of the state of Washington that the
foregoing is true and correct. '

A .

Y .
DATED this | day of February, 2013, at Seattle, Washington.

(O o O |

Adam R. Asher
) Socius Law Grou
DECLARATION OF ADAM R. ASHER ~ -2- T AN P
TR Two Unien Square = 601 Union Street, Sulte 4950
. Seatlle, Washington 88101.3951
Telephone 206.838.9100

Facsimile 206.838.9101

APP 026



EXHIBIT A

APP 027



EXHIBIT
=
4
o i
' &
(=]
=
[
&
o™~
3815 E. JOHN ST. s
APN 195470-0320 o
o
ROCKERY “‘g
IRRIGATION LINE n
: =
; , E
- W i - j‘;\
° =
"\" - 8
S ® g
& -
=)
=
A
s
2" BASE OF ARBORVITAE  YARD LIGHT 1.8" 5 |
: VISBLE PR UNE  SOUTH OF LINE POWER OUTLETS (2) =
APN 195470 0325 g
______ SOUTHERLY LINE OF TRACT 51. - _ _MNeossg4ow 2
TRACT 52 R
w
DENNY—BLA]NE LAKE PARK ADDITION TO THE CT‘I‘( OF SEATTLE" %
(VOL. 9, PG. 85) 3
2
af
]
- ic
SCALE: For: ’ JOB NUMBER
R (S EREL i MARK BRITTON 15722
) v & 425)251-6222 by . 15722L.001.00C
f’ “ 24253251-—8?82 FAX Title: : SHEET
é‘ CMIL ENGINEERING, LAND - J
3*», BN NG, SORVENG. LOCATION EXHIBIT. ;
3 gy ENVIRONMENTAL SERVICES of
. K [DRAWN _OBH | ] TOATE 10/31/2012
BRITTCNOO0003

APP 028



EXHIBIT B

APP 029






EXHIBIT C

APP 031






EXHIBIT D

APP 033






EXHIBIT E

APP 035






EXHIBIT F

APP 037






EXHIBIT G

APP 039



ot

W oo = oy th B L

3 — o e =4 — et e bt ] e
- Ll ea =1 <N e = W D e o=

Hanorable Monica Benton

SUBERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID E
CONYBEARE BRITTON, husband and wifs, | NO.12-2-22451-0 SEA
Plaintiifs, DECLARATION OF TIMOTHY L.
) DYSON
Y.
PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife, - -
' Defendanis,

1, Timothy J, Dysos, am competent tﬁ fostify 1o the matiers se¢ forth hevein and make
{his declaration of my own petsonal knowledge and belief,

L My vife, Julio C. Dyson, and ! purohased the houss Jocated at 3§15 Bast John
Strest, Scatfle, WA 98112 in Avgust 1997 from the Estate of Luther C. Loscy. .

2. At the time we purchased the house, it had not been lived in for some time.
Our understanding was that it had been vacant for several years. The house was in a serious
slate of dism;pah_'. We andertouk a large repovation of the house.

| 3 ‘The exterior of the property had not been maintained either and was very

overgrown. Becanse our focus was on renovating the house itself, we did not do general

mainienance of the landscapiog.

DECLARATION OF TIMOTHY I, Socius Lay Group, LG
PYSON - . wfa Two Union Squode = 597 Uinlon Stret, Sulte 4250
. ' Strbielu, Weisingion 9510 {4851
-HECS ) Telophote 206.850.5:00
Facsllle 202832 101
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4. Once the renovations of the hotse were done, in 1 299, we started doing very
minimal Jandscaping. We cleared around all three sides of the houss. The clearing generally
consisted of simply romoving oéergrowt_b, We did nol remove any slgnificant trees or
‘bushos, Nordld we plant anything '

. 5. We intcnded to landseape the eu&fe property, but before we did, we found ‘

- another house fox sale thal wo purchased. We fhen sold this hoise to John I{.Ir':in i,t"ll April
1999, My undérstanding is that John Klein did further renovations to the house, and that
John Klein did all of the landscaping, _

1 declare under penalty of petj uey nnder the laws of the state of Washington that the

oA

' foregoing is trae and cortect.

Timothy J. Dyson

% '
5 RO rof - 2{}13,
Bgoued sty A

DECLARATION OF TIMOTHY J. . Boelus Law Grous. e
DYSON Sy Tra um}a m:m oot iihio; sf' Sulle 2980
108 dae . 3 1'&&5!\&1¢2€5-§n.&:is.ﬂt'i::ﬁ i

“ Faesimilo 206.538.9101
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID
CONYBEARE BRI'ITON husband and

Cowife, - . NO. 12-2-22451-0 SEA
Plaintiffs,
DECLARATION OF DEBORAH
V. : KLEIN -
PETER M., MUSSER AND TAMARA H.
MUSSER, husband and wife,
Defendants.
. Deborah Klein states and declares as follows: )
1. I am over the age of 18, have personal knowledge of the facts and
circumstances contained herein, and I am competent to testify thereto. I currently

reside at 760 Park Avenue, Apartment 6, New York, NY 10021,
2 ]5_'1:0{!1 April 30, 1999, through October 13, 2003, my husband and I

owned the Property at 3815 East John Street, Seattle (“Property.”) We sold the -

Property to Mark and Brigid Britton.

3. I am providing this Declaration to explain what we believed to be and |
treated as the southem boundary line of the Property during our approximate four and |

one-half years of ownership of the Property.

&

@rs &Cress r‘r;amu-
DECLARATION OF DEBORAHKLEIN -1 S @T‘ﬁ“&f%“‘""“ _

128933.1/1007582
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" DECLARATION OF DEBORAH KLEIN -2
. 128933.1/100758.2

4, The descriptions of our landscaping .aud maintenance activities and of
the southern boundary line of the Property are made as if I arn standing on the Property
facing south. _ ' o
- 5. When we purchased the Property, the wooden fence shown in Exhibit A
was already present. While the wooden fence does not run, the entire length of the
southern boundary line of the Propesty, if a line parallel to the wooden fence is
ﬁrojccted westward (to the righf on Exhibit A,) that projected line running West would
Be congistent with what we coxgsidere:d to be the southern boundary of the Property and
we exclusively maintained the plants and landscaping vp to that projected line.

6. When we purchased the Plroperty, there was not very much landscaping
along the southern boundary of the Property, so we had significant landscaping
installed along'what we believed t-o Ibe the southern boundary of the Propexty.

7. The temporary fencing and all trees, bushes or plants i.n:.‘media.tely north
of or attached thereto shown in Exhibit B marks what we considered to be the southern
boundary of the Property. We, and our gardeners and landscapers, were the only
people who maintained the landscaping, including watering, planting and maintenance
up to the-location where the fencing in Exhibit B is located. We considered afl of this
area to be our propertj;r. ' '

8. We installed the stone pathway shown in Exhibit C and our gardeners

* and I exclusively maintained a row of plants to the south side of the stone pathway asa

privacy screen.

9. While we kept this row of plants maintained, the neighboring yard to the

-South of what we considered to be the southern boundary of the Property was not
maintained by the family that owned what is now the Musser property. It was

overgrown and not maintained. Because of that condition, our landscaping activities

-Ahlers&Cressmanaw
o G TIEDAVEE ML WS

= P ATATTLE, % ASIRRUT G
(e Fo QM S-89ST
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were very obvious and easily disccmibl'e from the non-landscaped property to the
south. -

10. We had our 'gardeners install the watering hoses shown in the
photographs in Exhibit D to water the plants that we maintained along what we
considered to be the southern boundary of the Property.

11.  We also exclusively maintained the rockery and plants up to where the
temporary fence is located-in Exhibit E. We believed this was part of the Property and
used it as such at all times.

12.  During the entire time we owned the Property, no one who owned or
occupied the Musser Property ever complained about our activities along the southern
‘boundary or asserted that it was not pat of our Property. |

I declare under penalty of perjury under the laws of the states of Washington
and New York that the fc;c going is true and correct. -

* Dated this 1 aay o'f;NM 2012,

o D

'.'—chorah ‘t%l'éin:-

» 4 AL secesemane.
DECLARATION OF DEBORAHKLEIN-3 4 o SR

128933.1/100758.2
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IN THE SUPERIéR COURT OF THE STATE OF WASHINGTON
"IN AND FOR THE COUNTY OF KING )

MARK BRITTON and BRIGID

" CONYBEARE BRITTON, husband and

wife,
Plaintiffs,
V. ‘

PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife,

Defendants.

NO. 12-2-22451-0 SEA

DEFENDANTS’ FIRST SET OF
INTERROGATORIES AND

. REQUESTS FOR PRODUCTION OF

DOCUMENTS TO PLAINTIFFS
AND RESPONSES AND
OBJECTIONS THERETO

" GENERAL OBJECTIONS

Plaintiffs Mark Britton and Brigid Conybeare Britton (“Plaintiffs”) make the

each of Plaintiffs’ resimnsés.

1. Plaintiffs object to Defendants. Peter M. Musser and Tamara H. Musser

Plaintiffs any obligation beyond those found in the Washington Civil Rules and the
Local Rules for King County. Defendants’ definitions and insiructions are overly

broad, unduly burdensome, vague, and confusing. Plaintiffs do not intend to bé bound

DEFENDANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

_following General Objections. Each of these General Objections is incorporated into

(“Defendants”) definitions and instructions to the extent that they seek to impose upon

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS e A St G

THERETO -PAGE |

128554.1

Ahlers&Cressmanse
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by the arbitrary definitions and instructions as stated in Defendants’ discovery requests
and will answer the discovery requests only as required by the Washington Civil Rules
and the Local Rules for King County.

2. Plaintiffs’ responses to Defendants’ ther'rogatnries and Requests for
Production represent its reasonable efforts to provide information within its possession,
custody, or cqntrol aﬁer a reasonable search. Plaintiffs reserve the right to amend,
supplement, or alter its answers set forth herein and to provide additional information
that may be subsequently discovered.

3. Plaintiffs objects to each and. every interrogatory and request for
production to the extent that it seeks information or documentation protected by any
privilege, including without limitation the attorney-client privilege, the work-product

docirine, or any other applicable privilege. Plaintiffs hereby assert all such privileges.

Plaintiffs will not disclose such privileged information or documentation in response to

.]_Jefcnda.uts’ discovery fequests.

4. Plaintiffs objects to each and .every interrogatory and request for
production to the extent they are not limited in time.

S. Plaintiffs objects to each an& every interrogatory and request for

production to the extent that they are not limited to information that is within Plaintiffs’

" possession, custody, or control. Plaintiffs will disclose only responsive, non-privileged

information that is within its possession, custody, or control.
6 Plaintiffs objects to each and every interregatéry and request for

production to the extent they seek documents or information within the possession,

DEFENDANTS’ FIRST SET OF INTERROGATORIES

AND REQUESTS FOR PRODUCTICN OF DOCUMENTS Ahlers&Cressmanauc
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS £§-‘-&Jm‘aﬂ’*&:5ﬁ"
THERETOQ - PAGE 2 :

128354.1
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interrogatories, state s:uch’person’s authority to do so on behalf of Plaintiffs, and
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custody, and control of- Defendants and/or are equally as available to Defendants as |
they are to Plaintiffs.
INTERROGATORIES AND REQUESTS FOR PRODUCTION

INTERROGATORY NO. 1: Identify each person answering these

specify each inferrogatory answer to which each person contributed.
ANSWER:
Brigid Conybeare Britton
" Mark Britton

INTERROGATORY NO. 2: Have you obtained a légal description for the

“Disputed Areas” referred to in Paragraph 3.8 of the Complaint. If :so',' please provide
the legal description.
 ANSWER: _
Yes. See surveyor’s drawing prepared by Barghausen Consulting Engineers,
Inc. dated October 31, 2012 included in Plaintiff® s‘ document production. ]

(BRITTON000003)

REQUEST FOR PRODUCTION NO. 1: Produce all surveys or other

documents containing the legal description of the “Disputed Areas.”
RESPONSE:
See BRITTON000001 — BRITTONO0000S

DEFENDANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanse
£ Tresn Ar, Sivtr SH0D

TOPLAINTIFFS AND RESPONSES AND OBJECTIONS STATLE. Wi £5704.40200
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- line you seek through adverse posseésion. Include in your drawing the dimensions of

INTERROGATORY NO. 3: If your answer to Interrogatory No. 2 is o,

please describe by metes and bounds the “Disputed Areas” of the Musser Property that
you are alleging title to by adverse possession.
ANSWER:

Not applicable,

INTERROGATORY NO. 4: Using Exhibit A to the Complaint, atiached

hereto, please draw what you contend are the “Disputed Areas” and the new boundary

the “Disputed Areas.”
ANSWER:
See BRITTON000003

INTERROGATORY NO. 5: Staie, in detail, the factual basis - for your
contention in ?ar_agraph 3.7 of the Complaint that “[f]or a period of ten years or more
Britton, and their predecessors in inferest ha‘-.fe maintained the rockeries on each end of
the common boundary and have maiﬁtained, pruned and confrolled the height of the
laurel hedge.” |

- ANSWER:
Rockeries:
The areas close to the eastern and western ends of Plaintiffs” southern property

line have rockeries that serve as retaining walls for Plaintiffs’ and their predecessor’s

F04 Thai fe, Seank S804
SCATTUL WA D3NN 4023

DEFENDANTS’ FIRST SET OF INTERROGATORIES '
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 4 Ahlers &Cressm BN

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS
THERETO - PAGE4
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privacy to Plaintiffs’ sunroom. [t also shields the view of pedestrians walking past the

128554.1

plants and soil and fralﬁi.ug walls for the brick walkways. Each rockery is similar in
both design, n;laterials and function. .

The installation of these rockeries .preccdes Plaintiffs’ ownership and that of
Jonathan and Deborah Klein (hereinafter, tﬁe -“Kleins,”) the predecessor owners of
Plaintiffs’ property. The rockeries retain and frame Plaintiffs’ landscaping in the
disputed area and provide suppt.art and protection from Slipp«’:;.gﬂ and erosion.

The eastern rockery is entirely on Plaintiffs’ property and is not within the
disputed area. Bates Nos, BRITTON000001 — BRITTON000004 show the western
rockery is bisected by the legal property line and is within the disputed area claimed by
Plaintiffs. The western rockery serves as both (1) a retaining wall for Plaintiffs’ plants
a.l-'t-d soil in the southwestern part of Plaintiffs” property, and (2) a ﬁaﬁﬁng structure for
Plaintiffs’ brick walkway. The rockery frames and tracks Plaintiffs’ brick walkway for
ﬁ\;el to ten feet info Plaintiffs’ property and provide support and protection fro:r_n
slippage and erosion.

For the adverse possession period, the western and eastern rockeries have been
well maintained and clea-riy visible, in confrast with the portion south of the di;puted
area, which has been unkempt and covered by plants and soil.

Laurel Hedge: : =

This laurel hedge is a key feature of Plaintiffs* landscaping because it provides

Mussers’ raised, western entry to their property. Due to the raised nature of this entry,

without the laurel, people could look right into Plaintiffs’ sunroom. When Plaintiffs

DEFENDANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmari:
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS bbby S

THERETO - PAGE 5
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took possession, the hedge was approximately ten feet high and, over time, Plaintiffs
let it-gl'ow so that it was touching the house and pruned it fo create an archway.

Shortly after the -hzliussers moved-in, a significant rat problem developed at the
southwestern corner of Plaintiffs’ house. Plaintiffs’ exterminator opined that the
Mussers” new pond was attracting rodents as a water source and rodents would use the
laurel’s archway to climb up fo Pllainﬁffs‘ gutters. - To address this, Plaintiffs’ garde;;ers
have maintained the top of the hedge below the second floor gutters and trimmed it
away from the house.

The Mussers’ predecessor in interest removed a number of trees and shrubs
from south of the disputed area but did not remove the laurel hedge, rhododendron and
arborvitae in what we believe to be recognition that this disputed area was our property
based on our maintenance of this- lands_caping. -

The. Kléins also maintained the laurel hedge, rhododendron and arborvitae.

il

INTERROGATORY NO. 6: [dentify any and all witnesses with knowledge of

the allegations in Paragraph 3.7 of the Complaint.

ANSWER:

Brigid Britton

c/o Ahlers & Cressman PLLC
999 Third Avenue, 38" Floor
Seattle, WA. 98104

Mark Britton

cfo Ahlers & Cressman PLLC
999 Third Avenue, 38" Floor
Seattle, WA 98104

Jonathan and Deborah Klein

760 Park Avenue, Apt6
DEFENDANTS’ FIRST SET OF INTERROGATORIES.
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanae
TO PLAINTIFFS AND RESPONSES AND OBJECTION £-"§.‘.~'ﬁf@f?&é§’
THERETO - PAGE 6 '
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response to Interrogatory No. 6 or otherwise supporting the allegations in Paragraph 3.7

New York, NY 10021

Beautiful Lopez Gardens
12819 SE 38th St

PMB 189 "
Bellevue, WA 98006

James Wiley
812 E Howe St
Seatile, WA 98102-4241

Langstraat Wood -
816 Northwest 49th St
Seattle, WA 98107

Ptarmigan Teal

1201 E. Lynn St
Seattle, WA 98102

REQUEST FOR PRODUCTION NO. 2; Produce all documents identified in

of the Complaint. -Such documents include, but are not limited to, photographs, videos,
invoices, receipts, contracts, etc.

RESPONSE:

Plaintiffs have produced numerous pﬂot‘ographs supporting the allegations in
Paragraph 7. (See BRITTON000006 — BRITTON000054) Discovery is ongoing and

this request will be supplemented as additional documents are discovered.

INTERROGATORY NO. 7: State, in dc’;aii, the factual .basis for your

contention in Paragraph 3.8 of the Complaint that “[fJor a period of ten years or more

DEFENDANTS’ FIRST SET OF INTERROGATORIES :

AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmansue
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS e S e
THERETO -PAGE 7

128554,1
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-Plaintiffs when Plaintiffs took possession.

Britton, and their p;'edcceséors in interest have maintained and used portions of the
Musser Property that are south oflthe common boundary line (the ‘Disputed Areas”).”

ANSWER: |

When Plaintiffs took occupancy, the owner of the Musser Property at that time
let their yard grow naturally. It was a forest of deciduous trees, including an orchard of
fruit trees. This created a clear demarcation of what had been maintained by the Kleins
and treated as the southern boundary line and what was not. In addition, the Kleins’
irrigation hoses ran down the entire southern boundary of the Disputed Area. The

southern boundary of the Disputed Area was clearly the recognized property line to

The clear demarcation of the southen boundary of the Disputed Area
representing the recognized property line continued for the adverse possession period:
¢ There is a wooden fence that sits right on the property line, which is
parallel to the Southern boundary of the Disputed Area, and consistent
with how the area north of the southem‘hbnundaty of the Disputed Area
" has been maintained by the Kleins and Plaintiffs.  The fence projects
into the Mussers’ property and points the line in a more southwesterly
direction. The ferice has been there ten-plus years. Plaintiffs have
always maintained this fence. '
» [mmediately west of the fenclc there is a pruned rhododendron bush that
faces Plaintiffs’ propérty, reflecting that the Kleins and Plaintiffs have
pruned it so that all of the bush and its flowers face Plaintiffs’ sunroom

and benefit Plaintiffs’ property. Plaintiffs installed an accent light to

DEFENDANTS’ FIRéT SET OF INTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanauwe|
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS S tiA T |

THERETO - PAGE 8
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shine on it, and .ﬂ:uai light has been illuminated every night for almost
nine years. )

» Just west of the rhododendroﬁ is an area where Plaintiffs planted a
number of different plants for privacy. This area has been replanted
several times by Plaintiffs and these plantings have been watered by the
irrigaﬁon hoses t'hat the Kleins maintained. _

e The laurel hedge discussed in response to Inte_rrogator'y No. 5 is just

est of this area. -

e Just west of the laurel hedge is a fuchsia magellanica. Plaintiffs have
maintained this plant and its red flowers since taking pdssession.

" Plaintiffs> predecessors installed a drip line around this plaut- and it is
still there and in use today.

e Just west of the fuchsia maéellanira is the rockery discussed in response
to Interrogatory No. 5. .

» Just west and above the rockery is an area -_full of roughly 5-10 plants
installed by the Klein’s and their predccessqrés and maintained by both
the Kieins and Plaintiffs. Most notable are two arborvitae treeé ;that
always appeared to mark the southern line and are on the southern
boundary of the Disputed Area. These trees were similar to the
arborvitae frees on the western line of Plaintiffs’ property, and the
Mussers’ predecessors did not have any arborvitaes on their property.
Plaintiffs have always maintained these trees. This whole area above
the rockery includes drip hoses installed by our predecessc;rs.

DEFENDANTS’ FIRST SET OF INTERROGATORIES ‘ : ;

AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers &Cressrmansu:
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS £ i
THERETO - PAGE 9 -
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Discovery is ongoing and this request will be supplemented as additional documents

are discovered.

INTERROGATORY NO. 8: Identify any and all witnesses with knowledge of

the allegations in Paragraph 3.8 of the Complaint.

ANSWER:

Brigid Britto.n

Mark Britton

Deborah _Klehi

 Jonathan Klein

James Wiley

Langstraat Wood

Ptarmigan Teal -

Beautiful Lopez Gardens

REQUEST FOR PRODUCTION NO. 3: Produce all documents identified in
response to Interrogatory No. 7 or otherwise sujaporting the allegations in Paragraph 3.8
of the Complaint. Such dncumenﬁ include, but are not limited, to photogiéphs_,_ videos,
invoices, receipts, contrac:ts, etc. '

RESPONSE:

Plaintiffs bave produced numerous photographs supporting the allegations in

Paragraph 7. (See BRITTON000006 — BRITTON0000S54) Discovery is ongoing and

- this request will be supplemented as additional documents are discovered,

DEFENDANTS® FIRST SET OF INTERROGATORIES .
AND REQUESTS FOR PRODUCTICON OF DOCUMENTS @rs &Cressmanaus

D08 THn S, s B0
SCOATRL WA 90A-4020

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS
THERETO - PAGE 10 _
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19
20
21

24

INTERROGATORY NO. 9: State, in detail, the'factual basis for your

contention in Paragraph 4.1.2 of the Complaint that “[flor a period of ten yeats or more,
Plaintiffs, and their predecessors in interest have occupied the Disputed Areas.”
ANSWER:

See the response to Interrogatory No. 7 above.

INTERROGATORY NO. 10: State, in detail, the factual basis for your

contention in Paragraph 4.1.3 of the Complaint that “Plaintiffs’ use of the Disputed
Areas has been (1) open and notorieus, (2) actual and uninterrupted, (3) exclusive, and
@] hostife.” For your answer to this interrogatory, separately state the factual basis for
each enumerated element of adverse posse;ssign. -

ANSWER:

Please see our responses to Inferrogatory Nos. 5 and 7 above in response to this

interrogatory. : 3

INTERROGATORY NO. 11: Identify any and all witnesses with knowledge

of the allegations in Pa.ragraphs 4.1.2-4.1.3 of the Complaint.
ANSWER: |
Brigid Britton
Mark Britton
Deborah Klein
Jonathan Klein

James Wiley

DEFENDANTS' FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS A@rs &Crossrmane

D50 Then) Ave 520 BAGD
BOOTLE WA 95I04-4021

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS
THERETO -PAGE 11
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. Langstraat Wood
Ptarmigan Teal

Beautiful Lopez Gardens

REQUEST FOR PRODUCTION NO. 4: Produce all documents identified in

re_sg;onsc to Interrogatory Nbs. 9 or 10 or otli?rwriée supporting the allegations in
Paragraphs 4.1.2-4.1.3 of the Complaint. Such documents include, but are not limited,
to photographs, videos, invoices, receipts, contracts, ete.

RESPONSE: _ _

Plaintiffs have produced numerous photographs supporting the allegations in
Paragraph 7. (See BRITTON000006 — BRITTON000054) Discovery is qngoing and

this request will be supplemented as additional documents are discovered.

INTERROGATORY NO. 12: Describe in detail any and all occupancy, use,
improvement, maintenance or other activities on the “Disputed Areas” from the time
you first occupied your property to the present, including who performed or
participated in the actiﬁty, any witness(es) to the activity, the frequency of the activity,
and the date(s) thereof. '

- ANSWER:

' See responses fo Interrogatory Nos. 5 and 7 above. In addition, Plaintiffs and
predecessors have used landscape consultants and gardening services during the entire
time of ownership. The Iéndscapc consultants have visited as needed and the gardening
services have visited weekly.

DEFENDANTS’ FIRST SET OF INTERROGATORIES ‘ '
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers &Cressmanam
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS ACE“JA?‘"T;& v
THERETO - PAGE 12
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! Paragraph 7. (See BRITTON000006 — BRITTON000054) Discovery is ongoing and

. this request will be supplemented as additional documents are discovered. -

occupancy, use, improvement, maintenance or other activities on the “Disputed Areas”

by your predecessors in interest, including who perfoi'med or participated in the

Brigid Britton; Mark Britton and the Kleins would also personally do periodic

garden and yard _maintcnancc. Debbie Klein gardened extensively.

REQUEST FOR PRODUCTION NO. 5: Produce any and all documents,

including photogllaphs, videotapes, receipts, invoices, conﬁacts, ete., which support or
relate to your occupancy, use, improvement,-maintenancc or other activities on the
“Disputed Areas.” - -

. RESPONSE:

Plaintiffs have prodﬁced numerous photographs supporting the allegations in

INTERROGATORY NO. 13: Does your claim for adverse possession rely

upon the activities of any predecéssms in interest? If so, describe in detail any and all

activity, any witness(es) to the activity, the frequency of the activity, and the date(s)

thereof.
ANSWER:
Yés. :I'he Kleins-owned Plaintiffs’ property-from April 30, 1999 until October

10, 2003. Please see responses fo Interrogatory Nos. 5, 7 and 12 above in response to

this interrogatory. In addition, there are the predecessors in interest who installed and

DEFENDANTS’ FIRST SET OF INTERROGATORIES '
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmane
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS £ﬁ‘m*aru§?
THERETO - PAGE 13 :
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maintained the rockeries. Those persons are presently unknown to Plaintiffs, but will

be disclosed should their identities become known to Plaintiffs. )

REQUEST FOR PRODUCTION NO. 6: Produce any ézid all documents,
including photographs, videotapes, receipts, i:i‘voices, confracts, etc., which support or
relate to your predecessoi(s) in interest’s occupancy, use, improvement, maintenance or
other activities on ﬁe “Disputed Areas.”

RESPONSKE:

Plaintiffs have produced numerous photdgraphs supporting the a.llegaﬁous in
Paragraph 7. (See BRITTONOODOOG. - BRI’I‘TON000054) Discovery is ongoing and

this request will be supplemented as additional documents are discovered. |

INTERROGATORY NO. 14: Identify each and every survey of your-
property, the Musser Property, or the “Disputed Areas” 'known to you. For each such
survey, identify the dafe of the smey, the surveyor, the recording number, if
applicable, and the current custodian of the survay

ANSWER:

L. April 2001 sur.vey by Cramer Northwest, Inc. Recorded in King County

- under No. 20070917900024. |

2. June 13, 2012 survey by Barghausen Consulting Engineers. Not yet

recorded. Provided as part of request for production, _

3. Surveyors Drawing of Disputed Areas, Oct.ober 31, 2012 by Barghausen

Consulting Engineers. Provided as part of request for production. -
DEFENDANTS’ FIRST SET OF INTERROGATORIES - -
AND REQUESTS FOR PRODUCTION OF DOCUMENTS @E&%&E«E Manas
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS fetb e
THERETO - PAGE 14
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_ please specifically describe each and every incident whereby “Musser, or pcrslons

* which constitute the trespass and if there is still evidence of the frespass.

4. Record of Survey for Peter Musser, July 2012, by Tri County Land
Surveying Company. Defendants are in 'possession of this unrecorded

survey.

.. REQUEST FOR PRODUCTION NO. '? Produce any surveys of your
_property, the Musser Property or the “Disputed Areas” in your stsessiaﬁ, custody or
control, other than Exhibit A to the Complaint. '
RESPONSE: '
All surveys are included in Plaintiffs’ document proc-luctién.

(See BRITTONO00001 — BRITTONO00000S)

INTERROGATORY NQO. 15: Inregard to Paragraph 4.3.2 of your Complaint,

acting under his direction or control, have entered the Britton Property or Disputed
Area without permission.” For each trespass “incident”, please list all witness names,

addresses and phone numbers, date of each frespass, describe the activities by Mussers

ANSWER:

This spring, without notice, Plaintiffs discovered stakes and a line for. what they
understood would be a new fence rumning through Plaintiffs’ yard. This was the
Mussers’ first attempt to move the recognized boundary, referred to previously as the
Southern line of the Disputed Area. To install these stakes and line; the Mussers or
their contractor trespassed in both the Disputed Area and North of the Disputed Area,
DEFENDANT-'S’ FIRST SET OF INTERROGATORIES )

AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanu
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS SEEA ol
THERETO - PAGE 15 .
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+ this request will be supplemented as additional documents are discovered.

nature and basis of the dispute.

Shortly after this staking, the Mussers started removing ground cover plants that
help with erosion on the slope that divides the Mussers® property from ours. A request

was made for the Mussers to cease this.

REQUEST FOR PRODUCTION NO. 8: Please produce any
communications, photographs, declarations, statements or any other documents which
support your answer to the above Interrogatory aﬁd establishes each incident of trespass
onto the Britton Property. _ ‘

RESPONSE: ‘

Plaintiffs have produced nﬁmefous photographs supporting the allegations in
Paragraph 7. (See BRITTON000006 — BMWON000054) Discovery is ongoing and .

INTERROGATORY NO. 16: In regard to Paragraph 4.3.4 of your Comr:llaint

where you allege that “Musser intends to construct some type of iﬁlprovaments within |

the Disputcd Areas,” do you have any dispute with the Mussers constructing a wood
fence outside of, but immediately parallel to, the Disputed Axea, to create a solid

barrier between your property and the Musser property‘? If yes, please describe the

ANSWER:
So long as the fence is of a quality consistent with the existing construction on
both properties, pursuant to a mufually agreed design, location and process for

constructing the fence that does not harm Plaintiffs’ landscaping.

TR TIRD Ak, Seun BE0
SCATMLWA 85 A

DEFENDANTS’ FIRST SET OF INTERROGATORIES -
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 4 Ahlers&Ci essmanae| -

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS
THERETO - PAGE 16
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INTERROGATORY NO. 17: In regard to Paragraph 4.3.5 of your Complaint

where you a]lg:ge to have been damaged as a result of the Mussers’ trespass and
interference, please specifically describe the da.magés and accompanying ‘monetary
damage, if any.

ANSWER:

Plaintiffs have incurred attorney’s fees, surveyor costs an& other costs due to ‘
the staking by Mussers. If the Mussers proceed with atfempting to construct the fence

per their staking, Plaintiffs will incur additional damages.

REQUEST FOR PRODUCTION NO. 9: Please produce any ledger, survey,

communication, declaration or any other doeuments which supports your answer to the
aﬂ_z;we__ htcz{'cgatory and Establishes any damages from the Mussers’ frespass and
interference. -

RESPONSE:"

Discoverjf is ongoing and this request will be supplémented as additional

documents are discovered.

INTERROGATORY NO. 18: .In regard to Paragraph 7 of your -Affirmative

defenses to the M;usser Connterclaims where you assert the Musser use of your
property was permissive, please specifically describe the factual basis for the assertion
including the date permission was given; the name, address and phone number of the
iﬁd_ividuai' who provided the permission; the name, address and phone number of any
witness with knowledge of the permission; and the manner in which the pelmiésion
DEFENDANTS’ F]RS"i‘ SET OF INTERROGATORIES : h

AND REQUESTS FOR PRODUCTION OF DOCUMENTS ‘@m &Cressmanae|

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS TR A S
THERETO - PAGE 17 :
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1] was COnv_cyed (i.e. written: form, oral form or some other method). In your answer,
21 please also describe how you or the individual who provided permission, knew that
3|l there was any encroachment by the Mussers onto the Britton Property.
4
5 ANSWER:
6 The Mussers igstalled on their western border a new row of arborvitae bushes, a
71 new sprinkler system and possibly a new rockery. Not knowing where the actual
8|l survey line was but believing it encroached by less than a foot, Plaintiffs chose not to
9|l focus on any possibly encroachment as a neighborly accommodation. _
10 _
11 REQUEST FOR PRODUCTION NQ. 10: Please produce any letter, memo,
12|| communication, or document that supports your answer to the above Interrogatory and
13 e_stablishcs that you or yo;;r predecessor granted permission for the Musser use of the
14 | Britton Property.
15 RESPONSE:
16 There are no documents responsive to this interrogatory other than photographs.
17
18 . INTERROGATORY NO. 19: In regard to the reddish brick foundation base
19§ which supports the black iron railing that sits ‘approximately 18 inches north of the
201 corner boundary marker on the Dorffel Drive side of the Musser and Britten Properties,
21| please state and describe the following:
22 (a) Was the structure in place when you purchased the Britton Property?
23 (b)  When or approximately when was the structure constructed?
24 . ' .
: DBFENDAN:FS’ FIRST SET OF INTEI_{ROGATOR.IES £
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmansue
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS iy ey
THERETO - PAGE 18
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(¢)  Describe the circumstances and date whereby you leamed that the
structure was north of the boundary line with the Musser Property.

ANSWER:

(a) Yes.

(b) Unknown at this time. _

(c) Plaintiffs learned that- the structure was north of tlha boundary line when

reviewing the survey dated June 13, 2012.

REQUEST FOR PRODUCTION NO. 11: Please produce any letters,

communications, surveys or any other documents supporting your answer to pu: above
Interrogatory. .

RESPONSE:

See June 13,2012 survey. (BRITTON000002)

Q88 Teiity Aow. Sohar HROA
SCAE, WA 90U 4003

DEFENDANTS’ FIRST SET OF !NTERRQGATORIES ; I
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanaw

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS
THERETO - PAGE 19
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- MIUSSER, husband and wife,

Honcrabie Monica Benton
Hearing Date: March 22, 2013 @ 1:00 p.m.
With Oral Argument

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID
CONYBEARE BRITTON, husband and wife, | NO. 12-2-22451-0 SEA
Plaintiffs, : DECLARATION OF CATIE SMITH

V.

PETER M. MUSSER AND TAMARA H.

" Defendants.

I, Catie Smith, am competent to testify to the matters set forth herein and make this
declaratit.m of my own personal knowledge and belief. | _

1. In August 2007, I was the Landscape Manager for City People’s Garden
Design & Landscape (“City People’s™), which was hi.red by Pefcr and Tamara Musser to
perforlm landscaping work on the Musser property. On behalf of City People’s, I worked at-
the Musser Property typically once a week through 200?; and 2008. Attached herefo as
Exhibit 1 a.re invoices from City Peoples for 2007 and 2008. . _ !

.2 1 have reviewedlthe survey prepared by the Briitons, aitached as Exhibit A to

the Declaration of Adam R, A:sher (“Asher Decl,”), of ﬂ';e property that they claim to have

maintained. The “Disputed Area,” includes the area around the rhododendron, a strip of land

Socius Law Group, PLLC
DECLARATION OF CATIE SMITH -1- ATTORN EE, 5
Two Unlon Square » 601 Union Street, Suite 4850
Seattle, Washington 98101.3851 -
Telephone 206.838.9100
Facsimile 206.838.9101
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_ between the rhododendron and the laurel bush, the laurel bush, the rockery area, and the area

at the top of the hill, which includes two arborvitae trees and a boxwood shiub. As
discu'sged- in further c:letail below, I have generally maintained these areas since 2007, and
confinue to maintain these areas presently. Further, the Mussers’ sprinkiers have water the

trees and plants in the Disputed .Area since 2007.

3. A picture of the area around the thododendron, and upon which the Brittons’

claim possession is attached as Exhibit B to the Asher Declaration.: Since August 2007, my
crew and I have exclusively maintained this area. We weeded the area, planted plants' in the
area, fertilized plants, and put down compost. Ihave always trimmed and pruned all sides of
the rhudodendr;)n. When looking at the tn.mk of the rhodudéndron, yoﬁ can see evidence of

- cutlimbs. T'am responsible for many of the cut limbs. Additionally,-the Brittons appear to

claim to have possessed a portion of the Mussers’ fence and a boxwood bush that sits entively

behind the fence. My crew and I have exclusively maintained and shaped this boxwood

since 2007.

4, My crew and I-hax{e maintained the area_,' between the rhododendron and the.

laurel since August 2007 by weeding, remm;ing unwanted plants, planting new plants,

compostmg, and otherwise making the area have a neat-appearance. This frea is depxctcd in
Exh1b1t C to the Asher Declaranon In 2008, my crew and I planted five or six Wa:deaf
Privet bushes along the boundary line on the Misser side, to run from the existing wood
fence to the laurel and continuing up to the Arborvitae, ‘WhiCh is toward Dorffel Avenue. The
purpose of these bushes was to act as abaundalty, so that the mailman would stop cutn'ng‘
th'&uéh that area. The Brittons, nor anyone on their behalf, ever complained or said anything

abé_ut'these bushes. We have regularly maiqtained the bushes since they were planted in

- "2008.
' = Law G , PLLC
DECLARATION OF CATIE SMITH 2- - ool Law Group,
102030.d00 Two Union Squars = 801 Union Straet, Sulte 4950

Seatile, Washingion 98101.3951
Teiaphona 206.838.9100
Facsimile 205,838,910
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: 5. . InAugust 2007, my crew and I started to frim the laurel bush in t_i:le: “Disputed -
2y _Area” A picture of the laurel is attached as Exhibit D to the Asher Declaration. When I first
4 started Worki-ng for the Mussers, the laurel grew wildly without any shape. I created the box
4 shape that now exists, and is depicted in the photograph, and I have maintained that shage
2 since 200.7. ‘When I frimmed the laurel, T trimmed the top, and- all sides, except thé side
4 facing the Britton Property. Only once did I see someone from the Britton property trim the
7 laurel. To my knowledge, that person only trimumed the IaLFtel on the Britton side of the ‘
81 property. ' . )
? 6. In the area between the laurel and the roc¢kery, my ciew and ] have gen_éral'ly
10 maintained this area since August 2007 by weeding; removing unwanted plants, planting new
2y plants, composting, and otherwise making the area have a neat appearance. .This atea is
R _ depict.ed in Exhibit E of the Asher Declaration. Rcccn.ﬂy, this entire a'rea was cleared in
-I 3 preparation for the ﬁond coﬁstmctiou. Prior to that time, howeirer, various planis'were in this
_14 area.” Attached as Exhibit 2 is a photograph of the area taken from the Britton side of the ‘
15 boundary line. The bushes above the string texcluding the fuscia) were maintained Eymy
16 _ crew and me, until they were iace]llﬂy removed. .
< % Since Augus_t- 2007, we have weeded the rockery area. We have also put
18 down compost in the rockery area. Further, until recently, there was an azalea in the rocker.y
1| area. We maintained this azalea since August 2007. Attached as Exhibit 3 is aphotoéraph
‘20 _ deﬁicﬁng the azalea. _ _
. 2 B . IAbove the rockery are two arborvitae trees and a boxwood, as depicted in
L Exhibit F-of" the Ashar. Declaration, Since 2007, we have weeded this area, put down -
- compost, and fertilized the trees and plants in fthis area. We also pruned the boxwood to
24 maintain its shape. I believed that the Mussers had planted those trees, so I have always
251 = ' ‘
26 .
DECLARATION OF CATIE SMITH 3. .- SociusLaw Group, PuiC
Facsimile 206,838.9101
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DECLARATION OF CATIE SMITH 4- clus Law Group, o
- MO e . “Two Union Square » 601 Union Sireét, Suite 4950
. 5 Sealtle, Washington 98101.3851
Telephona 206,838.9100
Facsimile 208,.838.9101

maintained this area. Attached as Exhibit 4 is another‘photograph of the arborvitae frees and

L I left City People’s in December 2008 and started my own business, Brier
Creek Gardens, LLC. City People’s continued servicing the Musser Property. After several |
mon;‘.hs the Mussers hired Iy Dew company to take over for City People’s. Since that time,
my crew and I are generally at the Musser Property all year long every Fnday

Wn | that the

I declare under penalty of perjury under the laws: of the state of ¥

foregoing is true and correct.

ec day‘ of 2013
m Washmgton

Socius Law Group, PLLC
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City People's Gardens
Design & Landscape
2939 E. Madison

Seattle, WA. 98112

* Ph: 206-324-0963 Fx: 206-328-6114
Email: _citypeoplesls@comcast.net

BILL TO:

. |TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5018,

Invoice

DATE INVOICE #

8/31/2007 | 200013248

DESCRIPTION

. QTY

MEASURE

RATE AMOUNT

Monthly maintenance including weeding
and grooming garden beds, planting,

- |trimming Boxwoods, Thuja hedge,
Arborvitae, Wisteria, and other shrubs as
needed, reducing Oxalis, removing spent
Port Laurel, spent Thujas and other spent
plant materials as needed, removing giant
Hogweed and Pampas grass, staking as
needed, transplanting Maples, Italian
Cypress, and various shrubs, pruning Fig
and other trecs ag-needed, cleanup and
debris disposal. )

Work performed on 8/23 and 8/30/07.

Labor
On site design time with Catie Corpron
Smith

Materials:
Staking materials
| Gardner & Bloome soil building compost

Plant Materials:

Hebe anomala

Miscanthus sinensis 'Cosmopolitan’
Hydrangea paniculata Tardiva’
Viburnum davidii '

58.98

PN

Hrs.

Bales

#1
#2
#2
#2

40.00
65.00

2,359.20T
325.00T

3.50
9.99

‘3.50T
19.98T

3.99
25.99
25.99
19.99

53.94T| . .
51.98T
25.99T
99.95T

Paymenis/Credits

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee will be assessed monthly.

Page 1

- TOTAL

APP 093




City People's Gardens

" Invoice

Design & Landscape ' s R
2939 E. Madison g 3
Seattle, WA 98112 . %ﬁ% 8/31/2007 | 2000-13248
Ph: 206-324-0063 Fx: 206-328-6114 : ‘% 4
Email: citypeoplesls@comcast.net g % 'ﬁﬁ
BILL TO: ' gl;i?ﬁ -
TAMARA & PETER MUSSER
‘145 39TH AVE E™
SEATTLE, WA 981 12-5016

~ DESCRIPTION QTY MEASURE RATE AMOUNT
Daphne odora 'Marginata' & #2| 2299 . 114.95T
Cornus stolonifera 'Silver & Gold', 3 #2 19.99 97T
Choisya ternata 'Sundance’ 3 #2 '19.99 59.97T
Thuja occindentalis 'Smardgd' 5 6-7' 56.99 284.95T
Debris Disposal 246.00 246.00T
SUBTOTAL 3,705.38
Sales Tax 8.90% 329.78

Payments/Credits  $-4,035.16

TERMS Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.

Page 2

TOTAL

$0.00
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City People's Gardens
Design & Landscape
2939 E. Madison

Seattle, WA. 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE -
SEATTLE, WA 98112-5016

Invoice

DATE

INVOICE #

9/30/2007

2000-13318

. DESCRIPTION

QTy

" MEASURE

RATE

AMOUNT

Monthly maintenance including weeding
and grooming garden beds, cleaning ont
pond, pruning Leylandii, Laurel, and other
shrubs as needed, removing Laurel,
transplanting Leylandii and Photinias as
per Catie, reducing Oxalis, raking leaves,
fertilizing, cleanup and debris disposal.

Work perfoymed on 9/11 and 9/24/07.
Labor ‘

On site design time with Catie Corpron
Smith ) . .
Materials:

Low voltage lights and bulbs

All purpose fertilizer

Debris Disposal

SUBTOTAL
Sales Tax

33.92|

2.5

His.
Hrs.

40.00
* 65.00

35.88
28.00

216.00|"

8.90%

1,356.80T
162.50T

35.88T
28.00T

216.00T

1,799.18
160,13

Paymen'tsf(.‘redi(s $-1,959.31

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee will be assessed monthly.

TOTAL

$0.00
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City People's Gardens
-Design & Landscape

2939 E. Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comeast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016

‘Invoice

DATE INVOICE #

10/22/2007

_ 2000-13428

DESCRIPTION

QTY

MEASURE

RATE

AMOUNT

Container garden design, design of pond
improvements, and planting design by
Catie Corpron Smith.

Sales Tax

10

His.

.65.00

8.90%

650.00

0.00

Payments/Credits

$-650.00

- TERMS: Invgice due upon receipt. After 30 days, a 1.5% service
' fee will be assessed monthly. ’

'TOTAL

30.00
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City People's Gardens | Invoice
Design & Landscape ' -

2939 E. Madison

Seattle, WA 98112 : . : i % 1013172007 2000-13568
" Ph: 206-324-0963 Fx: 206-328-6114 %‘ -

Email: citypeoplesls@comcast.net E .
. _ ﬂ-g,ﬁﬁ

DATE - INVOICE #

BILL TO: . -'gﬁ

TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

DESCRIPTION - QTY MEASURE . RATE AMOUNT

Monthly maintenance including weeding
and grooming garden beds, transplanting,
cleaning pond surface, planting six
containers, adding on to container
irrigation system, raking leaves, removing
Pieris and Boxwood, pruning Yews,
shaping shrubs as needed, cleanup and
 debris disposal.

Work performed on October 3,18, 25, and
29, 2007.

Labor . 41.1 Hus. 40.00(  1,644.00T
On site design time with Catie Corpron 3 His. 65.00 195.00T
Smith ’ .

Materials: . : :
Cedar Grove potting soil 15 Bags 679  101.85T
Trrigation materials : i , 9.50 9.50T
Green wire ) 3 Feet] - 0.50 1.50T

Plant Materials: -

Juniper '‘Moon Glow'
Phormium tenax 'Amazing Red'
Cyclamen _
Heuchera Lemon Lime'
Escallonia Newport Dwarf
Hebe glauca

#5 3699} 36.99T|"
#2 33.99 101.97T
6" 6.99 111.84T
4n 2.99| 5.98T
#1699 50.97T
40 299 23.92T

T
o0 L b Oy L2

- |Payments/Credifs

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.
Page 1

TOTAL
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City Peopl(_e's Gardens

Invoice

Deslgh & Landscape DATE INVOICE #
2939 E. Madison ) :

Seattle, WA 98112 _ %% 10/31/2007 | 200013568
.Ph: 206-324-0963 Fx: 206-328-6114 %i s ' :
Email: citypeoplesls@comcast.net i %’ '?-ﬁﬁ

BILL TO: _ !31"‘“@

TAMARA & PETER MUSSER

145 39TH AVE E ’

SEATTLE, WA 98112-5016

DESCRIPTION aTy MEASURE RATE AMOUNT

Dusty Miller 5 4" 1.79 8.95T
Viola - 26 4" 1.79 46.54T
Taxus baccata 'Standishii’ 2 #1 19.99 39.98T
Leucothoe 'Rainbow' 2 #1 10.99 21.98T
Ceratostigma plumbaginoides 4 #1 8.99 35.96T
Acorus gramineus 4 4" 3.99 15.96T
Hebe ochracea 2 #1 2.99 5.98T
Ajuga 'Black Scallop' 21" 4" 2.99 5.98T
Myrica californica 2 #5 60.00 120.00T
Debris Disposal 192.00 192.00T

SUBTOTAL 2,776.85

8.90% 247.14

Sales Tax

" | Payments/Credits - $-3,023.99

Page 2

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
’ fee will be assessed monthly.

TOTAL ~

$0.00
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City People's Gatdens Deslgn
& Landscape

2939 E. Madison
Seattle, WA 98112
Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comeast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016

“Invoice

DATE

INVOICE #

"10/31/2007

2000-13516

DESCRIPTION.

SUBTOTAL

Installation of coutamcl garden on patio as per design and bid by Catie Corpron |$5,484.00

| Smith.

Work performed on 10/29 and 10/31/07.

- |Sales Tax

$488.08

Total

$5,972.08

TERMS: Invoice due upo; receipt.

After.30 days, a 1.5% service fee will be assessed monthly.

Balance Due $0.00
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City People's Gardens
Design & Landscape
2939 E. Madison-

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
‘Email: citypeoplesls@comcastinet

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E: ‘
SEATTLE, WA 98112-5016 .

Invoice

DATE

INVOICE #

10/31/2007

2000-13569

DESCRIPTION

QTY

MEASURE

RATE

AMOUNT

* | Garden work including removing Berbeiis,
Installing Ilex, lightly shearing Ilex,
transplanting Thujas, cleanup and debris
disposal as per design and estimate by
Catie Corpron Smith. Extra work not
included in original estimate: Staking
Leylandii and Red Maple and making
lifting cuts on lower Magnolia branches.

Worlk performed on 10/10/07.
Labor
On site design time with Catie Corpron

Smith

Plant Materials:
Ilex crenata 'Green Island'

Debris Disposal

SUBTOTAL

$1,200.00 deposit applied

Sales Tax

. 31.08

His.

2 His.

81

.40.00
65.00

18.99

36.00

-1,200.00

8.90%

1,243.20T
130.00T ] .

1,538.19T
36.00T |

2,947.39

-1,200.00

26232

Payments/Credits  §-2,009.71

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.

TOTAL

$0.00
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Invoice

City People's Gardens Design
& Landscape
2939 B, Madison DATE - INVOICE #
Seattle, WA 98112 ’
' Phs 206-324-0963 Fx: 206-328-6114 1,.1f3"f3907 2000-13710

Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39THAVEE
SEATTLE, WA 98112-5016

N,
_DESCRIPTION , - SUBTOTAL
Installation of new stone steps leading from flagstone (nearest fireplace) up to |$7,740.00
pond and installation of flagstone patio around pond as per demgn and bid by
Catie Corpron Smith.
Work performed on November 14-16, 20, 21, 26-29, 2007.
$4,000.00 deposit applied -$4,000.00
$688.86

Sales Tax

Total  $4,428.86
TERMS: Invoice due upon receipt.” Balance Due $0.00

After 30 days, 2 1.5% service fee will be assessed monthly.
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City People's Gardens
Design & Landscape

2939 E. Madison

Seatile, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

Invoice

DATE

'INVOICE #

11/30/2007

2000-13711

DESCRIPTION

ary

MEASURE

RATE

AMOUNT

Change in design of stairs as per client and

. | estimate by Catie Corpron Smith.
Worl performed November, 2007.

Labor .
Sales Tax

28

40.00
8.90%

" 1,120.00T
. 99.68

Payments/Credits

$-1,219.68

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.

TOTAL

$0.00
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City People's Gardens
 Design & Landscape
2939 E. Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
- Bmail: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

Invoice

‘DATE

INVOICE #

’!113012007

2000-13709

DESCRIPTION

QTY

MEASURE

RATE

. AMOUNT

Monthly maintenance including weeding
and grooming garden beds, reducing
Oxalis, cleaning out pond, removing
Rhododendron on front slope and four
Portuguese Laurels, mulching, raking -
leaves, shaping shrubs as needed, cleanup
and debris disposal.

Work pérformcd on November 9, 15, and
29, 2007.

" |Labor
Gardner & Bloome soil building compost
Debris Disposal

SUBTOTAL
Sales Tax

38.85

13

Bales. -

40.00
9.99

185.00

8.90%/| "

1,554.00T
129.87T
185.00T

1,868.87
166.33

Payments/Credits  $-2,035.20

TERMS: Invoice due upon receipt. After 30 days, a 1.5% sewice-
fee will he-assessed monthly.

TOTAL

$0.00
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City People's Gardens De31gn | ' ' Invoice

& Landscape

2939 B. Madison DATE INVOICE #
. Seattle, WA 98112

Phs 206-324-0963 Fax: 206-328-6114 12/31/2007 2000-13829

Email: citypeoplesls@comcast.net

BILL TO: : ) )
TAMARA & PETER MUSSER i S '
145 39TH AVE E _ .
SEATTLE, WA 98112-5016
DESCRIPTION . SUBTOTAL
Installation of garden bed around pond mcludm g adding rock for aesthetics and $8,900.00-
erosion control as per design and bid by Catie Corpron Smith.
Worlk performed on November 26-30, December 5, 6, 14, and 17, 2007.
Credit for plant materials not needed . - -$115.97 =
$4,000.00 deposit applied : : _ -$4,000.00
$781.78

Sales Tax

Total . $5,565.81
TERMS: Invoice due upon receipt, : Belance Dus $0.00

After 30 days, a 1.5% service fee will he assessed monthly.
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City People's Gardens

Design & Landscape
. 2939 B, Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
‘Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E :
SEATTLE, WA 98112-5016

Invoice

DATE

INVOICE #

- 12/31/2007

2000-13830

DESCRIPTION

QrTy

MEASURE

RATE

AMOUNT

Exira rock work not included in original-
pond bid to improve grade and minimize
spills sloughing onto walkways and into
pond as requested by client.

Work performed on December 14 and 17,
2007. : - T

Labor
Materials:
White river basalt

Gravel - 5/8"

SUBTOTAL
Sales Tax

14.42

Hus.

40.00

37.20
21.15

8.90%

576.80T

37.20T

21.15T

635.15]"
56.53]

Payments/Credits $-691.68

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee will he assessed monthly.

TOTAL

$0.00
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o

City People's Gardens

i

Invoice

Page 1

Design & Landscape '
! DATE INVOICE #
: _2939 E. Madison ) P -
Seattle, WA 98112 ' % ' 12/31/2007. | 2000-13831
Ph: 206-324-0963 Fx: 206-328-6114 %‘ R
Email: citypeoplesls@comcast.net ‘& %’- : o
BILL TO: . g‘}lﬁw
TAMARA & PETER MUSSER ‘
145 39TH AVE E
SEATTLE; WA 98112-5016
DESCRIPTION ‘ QTYy MEASURE RATE AMOUNT
Monthly maintenance including weeding
and grooming garden beds and containers,
fertilizing, mulching, installing new
landscape light, replacing broken landscape
light, fransplanting as needed, planting,
checking pond level, raking leaves, shaping
 {shrubs as needed, cleanup and debris
disposal. ]
Work performed on December 6, 7, 10, 14, .
and 21, 2007.
Labor . 40.37 Hrs. - 40.00 1,614.80T|
Materials:
All purpose fertilizer 5 Lbs. 1.00 5.00T
Compost : 1 Yard 60.00 *60.00T
Fx Capellibiondi light .2 Ea, 144.84 289.68T
Wire nuts 2 Ea, 1.15 2.30T
Cedar Grove compost 10 Bags .5.79 57.90T
" | Plant Materials: :
Camellia 'Winter's Snowman' 3 #5 52.99 158.97T
Daphne odora 'Marginata' 2 #2 24.99 49 98T
Liriope spicata 'Silver Dragon' 6 #1 5.99 59.94T
Polystichum setiferum 5 #1 8.99 44.95T
Choisya ternata ‘Sundance’ - 30 #5 38.99 116.97T
~|Helleborus 'Silver Lace' 3 #1 11.99 35.97T
Paymantlered}ts
TERMS: Invoice due upon receipt. After 30 days, a 1.5% service TOTAL '
fee will be assessed monthly. '
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City People's Gardehs

Invoice

Design & Landscape
; DATE INVOICE #
2939 E. Madison ‘ ;
Seattle, WA 98112 . ; %% 12/31/2007 | 2000-13831
Ph: 206-324-0963 Fx: 206-328-6114 . _% ,%‘
Email: citypeoplesls@comcast.net %
s - %. , %\“Bﬁﬁ

BILL TO: g
TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

DESCRIPTION QTY .. MEASURE RATE AMOUNT
Leucothoe fontanesiana Rainbow" ' 3 #1 11.99 35.97T
Buxus sempervivens 'Suffruticosa’ 7 #1 - .8.99 62.93T
Hedera canariensis 'Variegata' 72 4n . 2.99 215.28T
Debris Disposal ‘ 42.00 42.00T
SUBTOTAL ) 2;852.64
Sales Tax - 890% 253.89

Payments/Credits . $-3,106.53 :

TERMS: Invoice due upon receipt. After 30 days, a1 5% service

fee will be assessed monthly.

Page 2

TOTAL

$0.00
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City People's Gardens
Design & Landscape
2939 E. Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comeast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

Invoice

DATE

_INVOICE #

- 1/31/2008

2000~13945

DESGRIPTION

Qry

.| MEASURE

RATE

AMOUNT

Monthly maintenance including weeding
and grooming garden beds, reducing
Oxalis, raking leaves, making thinning cuts
on Yew and Japanese Maple trees,
transplanting Asian Pear, Rhododendron,
and Photinia, mulching, shearing
Boxwoods, skimming pond, shaping
Camellias, Bay Laurel, Berberis, and other
shrubs as needed, pruning Apple tree,
cleanup and debris disposal.

Work performed on January 3, 11, 13, 25,
and 31, 2008. ' '

Labor

Materials:- _
Gardner & Bloome soil building compost

Debris Dispos:al

SUBTOTAL
Sales Tax

42.87

12

Bales

40.00

9.99

98,00

8.50%

1,714.80T

119.88T
" 98.00T

1,932.68
172.01

Payments/Credits

$-2,104.69

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
. fee will be assessed monthly,

TOTAL

$0.00
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City People's Gardens
Design & Landscape
2939 E. Madison .
Seattle, WA. 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comcast.net

Invoice

DATE

INVOICE #

2/29/2008

2000-14088

BILL TO:

| TAMARA & PETER MUSSER
145 39TH AVE E .
SEATTLE, WA 98112-5016

.DESCRIPTION

QTyY

MEASURE

RATE

AMOUNT

Monthly maintenance including weeding
and grooming garden beds, reducing Oxalis
and Scilla, thinning Japanese Maples,
removing dead branches from Japanese

* | Maples, shaping Otto Luyken, Juniper, and
other shrubs as needed; mulching, planting,
pruning Apple espalier, cleanup and debris
disposal, '

Work performed on 2/15 and 2/29/08.
Labor ‘

Materials: ;
Gardner & Bloome soil building compost

Plant Materials:

Euphorbia myrsinites

Carex testacea

Bellis 'Rominette Carinine Rose'

Viola - white )

Viola 'Sorbet Antique Shades'

Bellis Habanera'

Choisya 'Sundance' (no charge - from pond
bid work) .

Debris Disposal

16.32

W oo Oy co

Hus.
Bales

4.5"
611
4"
4"
4"
4“

Ea,

40.00
9.99

2,99
8.99
2.99
L79
L.79
2.99
0.00

77.00

652.80T
89.91T

- 23.927
17.98T
17.94T
10.74T
21.48T
23.92T

0.00T

.77.00T

Payments/Credits

TERMS: Invoice due upon receipt. After 30 days, a 1.5% sei'vice

fee will be assessed monthly.

Page 1

TOTAL
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City People's Gardens

Invoice

Design & Landscape _
DATE INVOICE #

2939 E. Madison ;
Seattle, WA 98112 : ‘% 2/29/2008 | 2000-14088
Ph: 206-324-0963 Fx: 206-328-6114 %
Email: citypeoplesls@comcast.net %‘E %. ‘?‘ﬁﬁ%
BILL TO: L 0 '33"1 '
TAMARA & PETER MUSSER
145 39THAVEE .
SEATTLE, WA 98112-5016

" . DESCRIPTION aTY MEASURE | RATE | AMOUNT
SUBTOTAL : . 935.69
Sales Tax - 8.90% 83.28

Payments/Credits $-1,018.97 .

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee will be assessed monthly. '

Page 2

TOTAL $0.00
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City People's Gardens Design

Invo_ice

& Landscape
2939 E, Madison DATE, INVOICE #
Seattle, WA 98112 ;
Ph: 206-324-0963  Fx: 206-328-6114 PBUWE | 18
Email: citypeoplesls@comcast.net ’
BILL TO: _
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016
DESCRIPTION - SUBTOTAL
Installation of additional lights to low voltage system and replacement of $7,300.00
existing transformers’to meet new power demand as per bid by Steve -
Dickinson. (Credits reflect fewer lights installed than shown on original bid.)
Work performed on 3/27/08.
Labor credit -$135.00
|Materials credit -$373.48
- 1$2,400.00 deposit applied -$2,400.00
; $604.45
Sales Tax
Total $4,995.97
TERMS: Invoice due upon receipt. 4 Balalico Dug $0.00
After 30 days, a 1.5% service fee will be assessed monthly. "
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City People's Gardens
. Design & Landscape
2939 E, Madison
Seattle, WA 98112

-Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comcast.net

BILLTO:

TAMARA & PETER MUSSER
-1145 39TH AVE E
SEATTLE, WA 98112-5016

Invoice

DATE INVOICE #

200014273

3/31/2008

DESCRIPTION

QTY

MEASURE

RATE

AMOUNT |

Monthly maintenance including weeding
and grooming garden beds, reducing Scilla,
. | planting around rockery, shaping shrubs as

. |needed, cleanup and debris disposal.
Work performed on 3/7 and 3/28/08.
Labor

Soleh‘olia_soleiro_lii

Debris Disposa.l

SUBTOTAL
Sales Tax

14.62|-

23

4”

40.00|
3.99

67.00

8.90%

584.80T
91.77T
67.00T

743.57
66.18

PaymentsiCredifs

$-809.75

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.

TOTAL

$0.00
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-

City People's Gardens Invoice
Design & Landscape o '
2939 E. Madison . ' ) ) -

Seattle, WA 98112 : ‘% 5/31/2008 2000-14630
Ph: 206-324-0963 Fx: 206-328-6114 %‘

Email: citypeoplesls@comcast.net %-? %-

DATE INVOICE #

BILLTO: . | gﬁfﬁﬂ

TANMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

DESCRIPTION .oary MEASURE RATE _ | AMOUNT

Monthly maintenance including weeding
and grooming garden beds and containers,
reducing Scilla and Hogweed, cleaning off
hardscape areas, resetting flagstone on
patio, planting, facilitating of mulch
blow-in, removing moss from pots, cleanup
and debris disposal.

Work performed on May 7, 16, and 30th,
2008. . '

Labor ) ) 36.43 His. - 40.00 1,457.20T
On site design time with Catie Corpron 3.5 Hrs. 75.00 262.50T
Smith x - - '

Materials:
Cleaning solution : . Bottle 12.00 12.00T
Copper. plant labels : 2 Pkgs. 2.79 5.58T
Mulch - 24 yards o -  1,603.80|  1,603.80T

—

Plant Materials: .
Roses - 'Social Climber’, 'Henry Fonda', 6 #2 : 19.99 119.94T
"Honor' '
Alyssum 'Snow Crystal _ 20 . 4n| . 1.79 35.80T
Tmpatiens - pink 50 . 4" 1.79 89.50T
Impatiens 'Coral' : 18 ' 4" 1.79 32.22T
Impatiens 'Coral' : 36 PP 1.79 64.44T
Baby's Tears 7 : o 4" 2.99 182.39T

Payments/Credits

TERMS: Invoice due upon receipf. After 30 days,-a 1.5% service

fee will be assessed monthly.
) ) Page 1

» TOTAL
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'City People's Gardqns

- Invoice

Desi :
esign i Landscape DATE. INVOICE #
2939 E. Madison i —~
Seattle, WA 98112 : : %% 5/31/2008 | 2000-14630
Ph: 206-324-0963 Fx: 206-328-6114 % ;
Email: citypeoplesls@comeast.net % ‘?‘ﬁﬁﬁ
BILL TO: . ﬁl’ﬂ
TAMARA & PETER MUSSER
145 39TH-AVE E
SEATTLE, WA 98112-5016

DESCRIPTION QTY MEASURE RATE AMOUNT
Debris Disposal 99.00 99,00T
SUBTOTAL 3,964.37
Sales Tax 9.00% 356.79

PaymentsiCredits  $-4,321.16

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.

Pags 2

TOTAL

$0.00

—]
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City People's Gardens
Design & Landscape
2939 B, Madison

Seatile, WA 98112

Ph: 206-324-0963 PFx: 206-328-6114
Email: citypeoplesls@comcast.net

BILL TO: '

|TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016

R
il

Invoice

DATE

INVOICE #

6/30/2008

200014785

DESCRIPTION

QTY

MEASURE

- RATE

AMOUNT

Monthly maintenance including weeding -
and grooming garden beds, shearing
Boxwood, installing plants, removing
Oxalis under front Juniper, sweeping rocks
and patio, reducing moss from walkways,
shaping Juniper and other shrubs as

needed, cleaning out pond, restacking rock
wall, resetting pavers, activating and

testing irrigation, cleanup and debris
disposal.

| Work performed on 6/13 and 6/25/08.
Labor .

Materials:
Gravel

Plant Materials:
Asarum europaeun

- | Athyrium 'Ghost Fern'
Dryopteris erythrosora
Arctostaphylos

Pratia pedunculata
Erigeron

Sword Ferns
Soleirolia soleirolii

31.58

Bags

#1
#1
#1
#1
4"
4l|
#5
4 4ll

40.00

-7.00

8.99

9.99
10.99
8.99
3.29
3.29
24,99
3.29

1,263.20T
28.00T

26.97T
29.97T}
43.96T
89.90T
164.50T
164.50T
74.97T
59.22T

Paymenis/Credits

TERMS: Invoice due upon receipt.. After 30 days, a 1.5% service
fee will be assessed monthly.

Page 1

TOTAL
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City People's Gardens

Invoice

Design & Landscape S R
2939 E. Madison
Seattle, WA 98112 - : %% 6/30/2008 | 2000-14785
Ph: 206-324-0963 Fx: 206-328-6114 % &
- Emaik: citypeoplesls@comcast.net % % ?ﬂﬁﬁ

BILL TO: ' A ﬁi"‘ﬂ |
TAMARA & PETER MUSSER
14539THAVEE =~
SEATTLE, WA 98112-5016

DESCRIPTION - ary MEASURE | RATE | AMOUNT
Debris Disposal 63.00 63.00T
SUBTOTAL: 2,008.19
Sales Tax 9.00% 180.74

Paymenfs/Credits  §-2,188.93

Page 2

TERMS: [nvoice due 'upoﬁ receipt. After 30 days, a 1.5% service
| fee will be assessed monthly.

TOTAL

$0.00
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Invoice

Page 1

City People's Gardens
Design & Landscape :
; DATE INVOICE #
2939 E. Madison . -
Seatile, WA 98112 < % 7/31/2008 | 2000-14887
Ph: 206-324-0963 Fx: 206-328-6114 % :
Email: citypeoplesls@comecast.net X %& ! ﬁg‘ﬁ
A

BILL TO: : ‘4 L ’
TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA -98112-5016

DESCRIPTION QrTY - MEASURE RATE AMOUNT
Monthly maintenance including weeding . ' ’
and grooming garden beds, planting
existing containers, installing new
containers, cleaning hardscapes,
straightening pot feet, reducing Horsetail,
testing, adjusting, and extending irrigation,
reducing Boxwood, staking a free, cleanup
and debris disposal.
Wo_rk performed on 7/3 and 7/15/08.
Labor _ 33,76 His.|  40.00{  1350.40T
Design time with Catie Corpron Smith -3 His. | 75.00 225.00T
Materials:
Cedax Grove potting soil 8 Bags 6.79 54.32T
Containers 3l Ea, 50.00 150.00T
Lodge Pole 1 Ea.|- 6.50 6.50T
Wire 3 Feet 0.50 ~ 1.50T
Irrigation materials ~9.00 © 9.00T
Plant Materials: - )
Silene 'Druett's Variegated' 4 #1 9.99 39.96T
Gaura lindhéimeri 2 - #1 9.99 - 19.98T
Cimicifuga ‘Black Beauty' 1 #3 51.99 51.99T
Bergenia 'Winterglow' 4 4. 3.99 15.96T
Snapdragon 'Crown Calmme 6 4" . 2.99 17.94T
Cosmos 2 #1 7.99 15.98T

Paym_i-antsmredits
: TERMS Invoice due upon receipt. After 30 days, a 1.5% service TOTAL
fee will be assessed monthly. -
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City People's Gardens

_.Invoice

Page 2

Design & Landscape - Sy

2939 E, Madison

Seattle, WA 98112 %“% 7/31/2008 2000-14887

Ph: 206-324-0963 Fx: 206-328-6114 1%,( i

Email: citypeoplesls@comcast.net - % ﬁﬁﬁ

: ..ﬂ‘ﬂ?*

BILL TO: 5

TAMARA & PETER MUSSER '

145 39TH AVE E

SEATTLE, WA 98112-5016

DESCRIPTION QTY MEASURE RATE AMOUNT

Origanum 'Kent Beauty' 2 4" 5.99 11.98T7

Browallia 'Marine Bells' 2 4" 3.99 7.98T

Zinnia 'Hybrid Apricot' 2 #1 3.99 7.98T

Swedish Tvy 'Variegata' 4 4" © 349 13.96T

Helichrysum ’ ) 4 4. 3.99 15.96T
.| Osteospermum 'Marbella' 4 4" 3.99 15.96T

Osteospermuin 'Acapulco’ 4 4" 3.99 15.96T
- |Heuchera 'Ginger Ale' 1 #1 9.99 9.99T

Ipomoea batatas, ‘Marguerite' 6 4" 3.99|" 23.94T

Sanvitalia - trailing yellow 6 4" 3.99 23.94T

Zinnia - orange 3 4" 3.99 . 11.97T

Lantana 'Castle Ortenburg’ 6 4" 3.99 123.94T |

Salvia Black & Blue' 3 #1 9.99 29.97T

Fountain Grass - purple 1 #1 12.99 12.99T

Coleus 'Rustic Orange" 2 4" 3.99 7.98T

Heuchera 'Lime Rickey' 2 #1 11.99 23.98T

Begonia hiemalis 2 4" 3.99 7.98T

Impatiens '‘Salmon' 4 4" 3.99 15.96T

Fancy Geranium 3 4" 6.99 20.97T

Lobelia ‘Marine Blue' 9 4" 3.29 29.61T

Coleus. 'Fishnet Stockings' 2 4" 3.99 7.98T

Nicotiana Lemon Lime' 6 4" 3.99]. 23.94T

Puchsia 'Golden Marinka' 2 4" 3.99 7.98T

Tuberous Begonia T2 4" 3.99 7.98T

Coleus 'Golden Bedder' 2 4" 3.99 7.98T

Heuchera 'Obsidian’ 2 #1 12.99 25.98T

Coleus 'Creamy Pineapple' 3 -4 3.99 11.97T

Coleus 'Texas Two-Step' o 41 3.99 11.979T

Payments/Credits
TERMS: Invoice due upon receipt. After 30 days, a 1.5% service TOTAL
fee will be assessed monthliy.
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City People's Gardens

Invoice

De§1gn & Landscape p T
2939 E. Madison
Seattle, WA 98112 «%% 7/31/2008 2000-14887
Ph: 206-324-0963 Fx: 206-328-6114 ) % &
Email: citypeoplesls@comecast.aet %.? i%* ?.ﬁg
BILL TO: _ q’t’*ﬂ
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016
DESCRIPTION QTY MEASURE RATE AMOUNT

- | Impatiens '"Super Elfin' 2 6" .- 4,99 . 9.98T
Hosta 'Abba Dabba Do’ 3 #1 12.99 38.97T
Fuchsia 'Tune Bride' 3 6" 6.99 20.97T
Hebe 'Pinocchio’ 2 i 9.99 19.98T
Debris Disposal- 70.00 . 70.00T
SUBTOTAL 2,557.21
Sales Tax 9.00% 230.15

Paymenis/Credits

$-2,787.36

TERMS Invoice due upon receipt. After 30 days, a 1 5% service’
fee will be assessed monthly. .

Page 3

TOTAL

$0.00
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City People's Gardens Design

After 30 days, a 1.5% service fee will be assessed menthly.

) Invoice
& Landscape
2939 E, Madison DATE INVOICE #
Seatile, WA 98112 -
Ph: 206-324-0963 Fx: 206-328-6114 . %ﬂ% HEL2003 2000-15108
Email: citypeoplesls@comcast.net ﬁeﬁ
BILL TO: . ; e
TAMARA & PETER MUSSER i T
1145 39TH AVEE
SEATTLE, WA 98112-5016
I
DESCRIPTION _ SUBTOTAL
Installation of rock throughont the garden to help eliminate soil erosion and $4,000.00
installation of flagstone steppers at access points as per bid by Steve Dickinson. .
Work performed in August, 2008. '
" $1,455.00 deposit applied -$1,455.00
; $360.00
Sales Tax
Total $2.905.00
TERMS: Invoice due upon receipt. Balanice Dus $0.00
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Page 1

/

City People's Gardens |nVOice_

i cape ' .
Diesighi&:1atidacap DATE INVOICE ¥
2939 E. Madison : ; -

Seattle, WA 98112 ‘%% 8/31/2008 200015106
Ph: 206-324-0963 Fx: 206-328-6114 %T% : A . .
Email: citypeoplesls@comeast.net ;; qm‘?’ﬁ
BILL TO: o
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016
DESCRIPTION Qry, MEASURE | . RATE AMOUNT
Monthly maintenance including weeding
and grooming garden beds, containers, and
hardscape, shaping Boxwood and other
shrubs as needed, planting, testing
irrigation, applying Sluggo, pruning frees
as needed, cleanup and débris disposal.
Work performed on At.lgust 1, 15,22, and
29, 2008. ; ‘

. |Labor ' _ ; 36.99 Hus. 40.00 1,479.60T
On site design time with Catie Corpron 3 His. 75.00 375.00T
Smith
Materials:

Sluggo 1 Ea. 9.99 9.99T
Plant Materials: ‘

Hebe ‘Western Hills' 3 #l 9.99 29.97T
Styrax japonicus Pink Chimes' 2 #10 160.00 320.00T |
Gardenia 'Kleim's Hardy' 2 “#3 45.99 91.98T
Euonymus 'Silver Queen' 2 #5 29.99 59.98T
Hydrangea quercifolia Pee Wee' 3 #2 36.99 110.97T
Polystichum munitum . 6 #1 G.99 59.94T
Miscanthus sinensis 'Cabaret’ 2 #5 41991 . 83.98T
Gaultheria shalfon 36 4" 3.99 143.64T
Dahlia 'Dark Angel' 6 #1 6.99 41,941
Carex. 'Frosty Curls' 6 #1 6.99 41.94T

Payments/Credits -
TERMS: Invoice due upon receipt. After 30 days, a 1.5% serviée TOTAL
fee will be assessed monthly.
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City People's Gardens
Design & Landscape

Invoice

DATE INVOICE #
. 2939 B, Madison
Seattle, WA 98112 _ %‘% 8/31/2008 200015106
Ph: 206-324-0963. Fx: 206-328-6114 %/‘ '
Email; citypeoplesls@comecast.net 3 %, l,?*ﬁﬁﬂ
BILL TO: _ ﬁl’ﬂ
TAMARA & PETER MUSSER
145 39TH AVEE _
SEATTLE, WA 98112-5016
DESCRIPTION Q1Y MEASURE RATE AMOUNT
Carex 'Frosty Curls' ' 3 - 4" ‘ 3.99 11.97T
Helianthemum 'Ben Ledi' “12 4" 3.99 47.88T
Blechnum spicant . 2 #2) - -16.99 - 33.98T
Hydrangea 'Endless Summer' 3 #5 43.99 131.97T
. | Agapanthus 'Storm Cloud’ 5 #2 24.99 124 95T
Cotula 'Platt's Black' 18 4" 3.29 59.22T
Coreopsis 'Moonbeam' 3 #1 8.99 26.97T
Asarum - European Ginger 3 6" 8.99 26.97T
Physotarpus 'Dart's Gold' l #2 22.99 22.99T
- | Spiraca 'White Gold' . 2 #1 11.99 23.98T
Miscanthus sinensis 'Morning Light' 2 # 9.99 19:98T
Hakonechloa 'Aureola’ 5 #1 15.99 79.95T
Carex testacea 5 4" 3.99 19.95T
Sedum ewersii 12 4 3.29 39.48T
Debris Disposal 119.00 119.00T
SUBTOTAL 3,638.17
Sales Tax - 9.00% 32744

Payments/Credits  §-3,965.61

- TERMS: Invoice due upbn receipt. After 30 days, a 1.5% service

fee will he assessed monthly.

Page 2

TOTAL

§0.00

APP 122




City People's Gardens Design Invoice
& Landscape :
2939 E. Madison -DATE. INVOICE #.
Seattle, WA 98112 . _
Ph: 206-324-0963 Fx: 206-328-6114 -%% 9/30/2008 2000-15237
Email; citypeoplesls@comeast.net : % Qﬁ% '
BILL TO: . o @ . l“ L&'ﬁ?’
TAMARA & PETER MUSSER >
145 39THAVE E
SEATTLE, WA 98112-5016
DESCRIPTION SUBTOTAL
Re-grout of 700 square foot flagstone patio as per bid by Steve Dickinson. §4,795.00
Work performed in September, 2008. '
Labor credit -$1,695.00
SUBTOTAL $3,100.00 .
$1,742.18 deposit applied *|-81,742.18
. $279.00
Sales Tax :
Total $1,636.82
TERMS: Invoice due upon receipt. ) Balafice D
After 30 days, a 1.5% service fee will be assessed monthly. ce Iue #1:40
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City People's Gardens
Design & Landscape
2939 E. Madison -

Seattle, WA. 98112

Ph: 206-324-0963 Fx; 206-328-6114
" Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

Invoice

- DATE

INVOICE #

9/30/2008

2000-15236

. DESCRIPTION

QTyY

'MEASURE

RATE

AMOUNT

Monthly maintenance including weeding
and grooming garden beds and hardscape
areas, shearing Ilex hedge, frimming Ivy, .
shaping Pines and Persimmon tree, -
reducing Oxalis, installing drain rock under
garage stairs, planting, transplanting
Heathers and Phormium, removing fiuit
debris, pruning shrubs as needed, cleanup
and debris disposal.

Work performed on September 3, 12, 19,
and 26, 2008.

Labor" : ' :
Design time with Catie Corpron Smith

Materials:
Drain rock - 7/8"

Plant Materials:

Hebe 'McKeanii'

Lavandula Hidcote'

Pittosporum tenuifolium 'Marjorie
Channon'

Phormium 'Platf's Black'

Viola 'Penny White' 5
Pansy 'Peach Shades'

Soleirolia soleirolii ‘Baby's Tears'

34,11

His.
Hus.

Yard]

#1
#1
#3

#1

4" :

4II

4f’ i -

45.00|

75.00|

60.001"

12.99
8.99(
32.99

13.99
L79
1.79

=

. 1,534.95T|
225.00T

60.00T

77.94T
" 89.90T
32.99T

27.98T
57.28T|
64.44T
259.91T

Payments/Credits

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee will be assessed monthly. )

Page 1

TOTAL
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-

: -.Ciity People's Gardens

Invoice

Design & Landscape T T
2939 E. Madison ' . : -
Seattle, WA. 98112 %ﬁ% 9/30/2008 200015236
Ph: 206-324-0963 Fx: 206-328-6114 ‘% * : :
- Email: citypeoplesls@comcast.net E l%ﬁgﬁ

BILL TO: PLY *
TAMARA & PETER MUSSER
145 39TH AVE E _
SEATTLE, WA 98112-5016

DESCRIPTION QTY MEASURE RATE - AMOUNT
Hebe glauca 18 4" 3.29 59.22T
Anemone Flaming' ' 5 6" 6.99 34.95T
Campanula 'Dickson's Gold' 3 6" 699 .  2097T
Narcissus bulbs - 30 Ea.|. 1.19] - 35.70T
Tulip ‘Daiwin Hybrid' 100 Ea. 0.79 79.00T
Debris Disposal -~ 98.00 98.00T
SUBTOTAL 2,758.23
Sales Tax 9.00% 248.24

Payments/Credits  $-3,006.47

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
" fee will be assessed monthly.

Page 2

TOTAL

$0.00
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City People's Gardens
Design & Landscape
2939 E. Madison

Seattle, WA 98112 .

. Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comcast.net

BILL TO: .

TAMARA & PETER MUSSER
145 39TH AVEE S
SEATTLE, WA 98112-5016

Invoice

. DATE

INVOICE #

9/30/2008

2000-15238

- DESCRIPTION

Qry

MEASURE

RATE

AMOUNT

Extra rock work as per Peter Musser
including installing additional granite

" |retaining wall below garage and tightening
flagstone walkway steppers for safer
footing. '

Work performed on 8/27 and 9/15-18/08.

' La_,bor

Materials:

White river basalt

Variegated standing granite - 1.5"
Pennsylvania bluesione

Bandera granite

SUBTOTAL )
Sales Tax 7

14.88

45.00

51.00
47.40
40.00

- 83.70

9.00%

669.60T

51.00T
47.40T
40.00T
83.70T

891.70
. 80.25

Pay_men'tsfcredits E $~971’.§5

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
‘ fee will be assessed monthly.

TOTAL

$0.00
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‘City People's Gardens

Invoice

Page 1

i d e
Dengn & Laadaeap DATE INVOICE #
2939 E. Madison -
Seattle, WA 98112 ° g%% 10/31/2008 | 2000-15373
Ph: 206-324-0963 Fx: 206-328-6114 ) %
Email: citypeoplesls@comcast.net -% 3%& @
BILL TO: i
TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016
DESCRIPTION . QTY - MEASURE RATE . AMOUNT
Monthly maintenance including weeding
and grooming garden beds, transplanting
Thujas, planting, mulching, cleanup and
debris disposal.
Work performed on October 10, 17, and .
31, 2008. -

‘| Labor 59.46 His. 45.00 2,675.70T
On site design-time with Catie Corpron A His., 75.00 300.00T
Smith
Materials: ) .

Cedar Grove compost i3 Bags 6.79 88.27T
Lodge pole - 8' 1| Ea. 7.00 7.00T
Misec. materials 51.88 51.88T
Plant Materials: : ; : )
Cupressus sempetvirens 51 #15 276.00 1,380.00T
Viola 'Penny Orchid Frost' 4 4" 1.79 7.16T
Cyclamen =~ 20 4" 6.99 139.80T|.
Hebe Tricolor' “ 1 #1 .99 9.99T
Dinosaur Kale 1 #1 5.99 5.99T
Ornamental Pepper _ 2 4" 4,99 9.98T
Comprosa 'Evening Glow' 1 6" 9.99 . 9907
. | Viola '"Penny Primrose’ 4 4" 1.79]. 7.16T
Viola 'Panola Rose Picture' 2 4" 1.79} - 3.58T
Viola 'Mariposa Marina' 6 4" 1.79 10.74T
Paymenis/Credifs
TERMS: Invoice due upon receipt. After 30 days, a 1.5% service TOTAL
fee will be assessed monthly.
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.“Cit}‘r People's Gatrdens
Design & Landscape

Invoice

Page 2

" DATE . INVOICE #
2939 E. Madison ; ) -
Seattle, WA 98112 N %% 10/31/2008 | 2000-15373
Ph: 206-324-0963 Fx: 206-328-6114 %‘
Email: citypeoplesls@comeast.net "@ % o
lﬁﬂ
BILL TO: "I,l
TAMARA & PETER MUSSER :
145 39TH AVE E
SEATTLE, WA 98112-5016
DESCRIPTION QTY MEASURE RATE _ AMOUNT

| Carex testacea 31 4" 4.99 14.97T
Hebe pimeleoides 2 4" 6.99 . 13.98T
Viola 'Pemiy Blue' 4 4" 1.79 7.16T
Viola 'Delta Blue' 2 4" 1.79 3.58T
Vinea major "Wojo's Gem' 5 4" 329 16.45T
Dusty Miller 6 4 - 399 23.94T}
Viola - blue 14 4" 1.79 25.06T
Aster - purple 2 6" 3.99 7.98T
Heuchera 'Key Lime Pie' 2 #1 13.99 27.98T
Ajuga reptans 'Black Scallop' 2 4" 3.29 6.58T
Acorus 'Ogon’ 2 4" 3.99 7.98T
Equisetum 1" #1 8.99 8.99T
Helleborus 3 2 4" 6.99 13.98T) -
Polystichum polyblepharum 2 #1] - 9.99 19.98T
Fern 2 4" 5.99 11.98T
Liriope 1 #1 10.99 10.99T
Debris Disposal - 61.00] 61.00T
SUBTOTAL 4,989.82
Sales Tax 9.00% 449.08

Payments/Credits  $-5,438.90
TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
" fee will be assessed monthly. TaTAL $0.00-
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City People's Gardens Invoice
Design & Landscape
DATE INVOICE #
2939 E, Madison >
Seattle, WA 98112 % 11/30/2008 | 2000~15538
Ph: 206-324-0963 Fx: 206-328- 6114 % oy
Email: citypeoplesls@comcast.net . %'? %h ?‘eﬁ ‘
BILL TO: . d gﬁﬂ :
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016
DESCRIPTION Q1Y MEASURE RATE | AMOUNT
Monthly maintenance. including weeding ' '
and grooming garden beds and hardscape
areas, skimming pond, raking leaves,
reducing Oxalis, planting fern grotto, .
planting Thujas, trimming Leylandii
hedges, pruning Laurel, shaping shrubs as
needed, cleanup and debris disposal.
Work performed on November 5, 12, 20
and 26, 2008
| Labor 54.02| His. 45.00|  2,430.90T
Materials:
Gardner & Bloome soil building compost 2 Bales 9.99 19.98T
Cedar Grove compost 7 Bags 5.79 40.53T
Plant Materials: :
Baby's Tears 15} 4" 3.29 49.35T
Deer Fern i #1] 8.99 . 26.97T
Maiden Fern 8 4" 3.99 31.92T
| Thuja occidentalis ‘Emerald Green' 8 7 . 89.99 719.92T.
Débris Disposal 259.00 259,00T
SUBTOTAL 3,578.57
Sales Tax 9.00% 322.07
Payments/Credits $‘3,90‘0.64
TERMS [nvoice due upon receipt. After 30 days, a 1.5% service .
fee W[" he assessed monthly. TOTAL $0.00 o
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City People's Gardens
Design & Landscape

2939 E: Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comecast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016

Invoice

DATE INVOICE #

12/31/2008

2000-15607

DESCRIPTION

QTy

MEASURE

RATE AMOUNT

Monthly maintenance including weeding
and grooming garden beds and containers,
staking Italian Cypress, raking leaves,
skimming pond, mulching Lavenders,
refreshing color in containers, reducing Ivy
from Thuja bed, shaping shrubs as needed,
cleanup and debris disposal.

Woik performed on 12/5 and 12/12/08,
Labor

Materials:

Lodge pole - 6'

Greenwire
Gardner & Bloome soil building compost

Plant Materials:
Primrose - red/white

| Debris Disposal

SUBTOTAL
Sales Tax

23

10

Hrs,

Ha.
Feet
Bale

45.00 1,035.00T

6.50
0.50
9.99

13.00T
2.50T
9.99T

1.79 17.90T

35.00 35.00T
1,113.39

9.00% 100.21

Payments/Credits $-1,213.60

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee Will be assessed monthly.

. TOTAL $0.00
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After 30 days, a 1.5% service fee will be assessed monthly.

City People's Gardens Design Invoice
& Landscape
2939 E. Madison DATE INVOICE #
Seattle, WA 98112
Ph: 206-324-0963 Fx: 206-328-6114 2/28/2009 2000-15819
Email: citypeoplesls@comcast.net
BILL TO:
TAMARA & PETER MUSSER
145 39TH AVE E . i
SEATTLE, WA 98112-5016
DESCRIPTION . SUBTOTAL
| Installation of channel drain with decorative grate at base of entry steps as per  1$3,950.00
bid by Steve Dickinson.
Work performed in February and March, 2009.
$1,436.00 deposit applied -$1,436.00
$355.50
Sales Tax:
Total $2,869.50
TERMS: Invoice due upon receipt. Balarice Dué $0.00
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FILED

13 MAR 20 AM 9:00

KING COUNTY

SUPERIOR COURT CLERK

E-FILED

CASE NUMBER: 12-2-22451-0 SEA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID The Honorable Monica Benton
actfc)lb\gngARE BRITTON, husband NO. 12-2-22451-0 SEA
PLAINTIFFS’ MOTION TO ALLOW A
Plaintiffs, SUPPLEMENTAL DECLARATION TO
PRESENT NEWLY-DISCOVERED
v, EVIDENCE REGARDING

DEFENDANTS’ MOTION FOR
PETER M. MUSSER AND TAMARA H. SUMMARY JUDGMENT
MUSSER, husband and wife, Hearing Date: March 21,2013

Defendants, ON SHORTENED TIME

I RELIEF REQUESTED
Mark Brittonn and Brigid Conybeare Britton (the “Brittons™) respectfully move
the Court for an order allowing them to submit a Supplemental Declaration based on
newly discovered evidence that was not properly disclosed by the Defendants in
response to Plaintiff’s discovery requests,
IL. STATEMENT OF FACTS
Defendants Peter M, Musser and Tamara H. Musser (the “Mussers”) have noted

a Motion for Summary Judgment to be heard at 1:00 PM on March 22, 2013. The

PLAINTIFFS’ MOTION TO ALLOW A
SUPPLEMENTAL DECLARATION TO

PRESENT NEWLY DISCOVERED EVIDENCE . .
RE; DEFENDANTS’ MOTION FOR A@r&%@g&a& anie

SUMMARY JUDG’MENT o 1 *SEATTLE, VAT ON Wlo gk
131098.1/100758.2

8 33 Yan v )
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Mussers’ Motion is based almost entirely on the Declaration of Catie Smith that was
signed under penalty of perjury on February 11, 2013.

The identity of Ms. Smith as a witness in this case was first disclosed to the
Brittons on February 14, 2013 in an email from Adam Asher to Scott Sleight. -
Although the Mussers knew since at least August 8, 2012 (and likely well before then)
that Ms. Smith would be an important witness, the Defendants failed to disclose her
identity in their Responses to the Plaintiffs’ First Set of Interrogatories and Requests
for Production promulgated in October, 2012, Upon receiving Ms, Smith’s Declaration
filed in support of the Mussers’ Motion for Summary Judgment, Britton’s counsel
served a Subpoena Duces Tecum on Ms, Smith and her company Brier Creek Gardens.
The Subpoena was served on March 11, 2013 subsequent to the five day notice period
to counsel as required under the rule.

During the afternoon of March 18, 2013, Ms. Smith and Brier Gardens provided
documents responsive to the Brittons” Subpoena. Included in those documents was a |
letter dated August 8, 2012 (the “Statement”) drafted by Ms. Smith, that was sent to
Josh Brittingham, of Hecker Wakefield, one of the two firms representing the Mussers
in this case on that date. In addition, other emails and photographs relevant to the
Mussers’ Motion for Summary Judgment were produced by Ms. Smith on March 18,
9012. The contents of the August 8, 2012 Statement, an email and a photograph, which
were never produced by Mussers’ attorneys or identified in a privilege log, directly
contradict Ms, Smith’s sworn declaration submitted in support of the pending Motion
for Summary Judgment. This newly discovered evidence and the Statement in

particular go directly to the creditability of the Mussers’ prime witness, actually

PLAINTIFFS® MOTION TO ALLOW A
SUPPLEMENTAL DECLARATION TO
PRESENT NEWLY DISCOVERED EVIDENCE
RE; DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT -2

131098.1/100758.2

“ARlers &Cressmaniue
IR, \m Ie.s\\‘lr;M

uvw -v.-m m o l\e»»z
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support the Brittons’ Response Brief and adverse possession claim, and should be
considered by the Court in connection with the Mussers” Summary Judgment Motion.
I, STATEMENT OF ISSUE

Whether this Court should permit a Supplemental Declaration be admitted as
evidence in opposition to the Motion for Summary Judgment when the Supplemental
Declaration contains new evidence that was not available and which may have been
deliberately withheld from Plaintiffs?

IV. EVIDENCE RELIED UPON

This motion is based on the declaration of Scott Sleight, exhibits thereto and the
papers and pleadings submitted in connection with the Motion to Allow a
Supplemental Declaration.

V. AUTHORITY

CR 56;
LCR 56;
CR 6.

The authority of the Court to allow a supplemental or late filed declaration in
connection with a Motion for Summary Judgment is a matter of the Court’s discretion.

“A trial court has discretion regarding the acceptance of an untimely filed affidavit.

_ Brown v. Peoples Morigage Co., 48 Wn. App. 554, 559 (1987); Jobe v. Weyerhaeuser |,

Co., 37 Wn. App. 718719 (1984); Sec. State Bank v. Burk, 100 Wn, App. 94, 103

(2000). As noted in Brown case, the “trial court may accept affidavits anytime prior to |

issuing its final order on summary judgment.” Brown at 559. In this case, the Court

has not yet heard argument on the Defendants’ Motion for Summary Judgment and no

final order is pending. Thus, under the circumstances the Court would not abuse the

PLAINTIFFS® MOTION TO ALLOW A
SUPPLEMENTAL DECLARATION TO

PRESENT NEWLY DISCOVERED EVIDENCE :
RE; DEFENDANTS’ MOTION FOR Ahlers&Cressmane

SUMMARY JUDGMENT ~ 3 il
131098.1/100758,2
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Court’s discretion by allowing the Supplemental Declaration of Scott Sleight. Equally
important, there is no prejudice to Defendants if this supplementation is allowed.

In addition, CR 6 (b) allows enlargement of time:

(b) Enlargement. When by these rules or by a notice given
thereunder or by order of court an act is required or allowed
to be done at or within a specified time, the court for cause
shown may at any time in its discretion . . . (2) upon motion
made after the expiration of the specified period, permit the
act to be done where the failure fo act was the result of
excusable neglect; but it may not extend the time for taking
any action under rules 50(b), 52(b), 59(b), 59(d), and 60(b).

| In this case, since the period to file the Plaintiff’s Response has passed, this
enlargement of time can be granted via this motion, Under the very questionable
actions of the Mussers’ attorneys and the circumstances surrounding the failure to
disclose Ms. Smith’s Statement, and considering the relevance of the evidence to the
issue before the Court, the Court has the discretion to expand the tirﬁe and allow tﬁe-
Supplemental Declaration of Scott Sleight to be admitted as evidence in connection
with the Brittons opposition to Mussers’ Motion for Summary Judgment.

In this case, the Mussers’ withheld Catie Smith’s Statement and other emails
and photographs that directly contradict her testimony submitted in support of their
Motion for Summary Judgment, Had the Statement been properly disclosed, it would
have been included as part of the Britton’s Response to further show the‘Court that Ms,
Smith’s testimony is not credible and is contradicted by her own prior Statement and
emails provided to Brittons’ attorneys.

The Statement is absolutely crucial to the Court’s determination of this Motion.
Ms. Smith’s own testimony shows that the Mussers pay her substantial fees for her
landscaping work and that she spends much of her professional time performing work

for the Mussers, In fact, she re-engaged them as clients approximately six months after

PLAINTIFFS' MOTION TO ALLOW A
SUPPLEMENTAL DECLARATION TO

PRESENT NEWLY DISCOVERED EVIDENCE
RE; DEFENDANTS® MOTION FOR A@gﬁnﬁg}mﬁmanm
SUMMARY JUDGMENT 4 FeREEGEOR
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leaving City Peoples. Insofar as she is presented as the primary witness in support of
the Mussers’ motion, the Court can properly weigh bias and credibility of her sworn
testimony. The existence of Ms. Smith’s pre-existing Statement submitted to the
Mussers’ attorneys, which was never disclosed to the Plaintiffs casts serious doubts on
her motivation and veracity as well as the motivation of the Mussers’ attorneys for not
disclosing this in response to discovery requests. At the least, this further confirms that

Ms. Smith’s bias and veracity are, standing alone, issues of material fact that need to be

adjudicated at trial. The Statement, on its face, makes the Declaration unreliable. To
not allow evidence of the Statement to be presented prior to ruling on Summary
Judgment would be an abuse of discretion, In addition, the last paragraph of the
Statement, in which she states that the Mussers’ survey stakes are further north into the
Britton Property than she had believed was the property line, actually establish the
Brittons’ adverse possession claim and directly contradicts the legal position that has
been taken on exclusivity, The Statement and emails contain facts directly contrary to
her Declaration as to maintenance of the English Laurel, The photographs establish she
ireated the Fence Trajectory as the northern boundary of the Musser Property. See
Sleight Declaration and exhibits thereto,
V.  CONCLUSION

For the foregoing reasons, the Brittons Motion fo Allow a Supplemental
Declaration to Present Newly Discovered Evidence should be granted. This newly
discovered evidence casts serious doubt over the factual and legal representations that
the Mussers’ Motion for Summary Judgment presents to this Courf. Defendants’

misleading Motion and withholding of material third party documents and a

PLAINTIFFS®’ MOTION TO ALLOW A
SUPPLEMENTAL DECLARATION TO
PRESENT NEWLY DISCOVERED EVIDENCE

RE; DEFENDANTS? MOTION FOR Ahlers &Q{nﬁﬁamanm
SUMMARY JUDGMENT — 5 s o iy s
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contradictory Statement in their possession are very troubling to Plaintiffs and their |
counsel and Plaintiffs reserve all rights to further bring this conduct before the Court.
A proposed Order accompanies this motion.

DATED: This 19" day of March, 2013.

AHLERS & CRESSMAN PLLC

B

yi b ) .
Scott R. Sleight, WSBA #27106
Lawrence S. Glosser, WSBA #25098
Attorneys for Plaintiffs

PLAINTIFFS® MOTION TO ALLOW A
SUPPLEMENTAL DECLARATION TO

PRESENT NEWLY DISCOVERED EVIDENCE - R
RE; DEFENDANTS’ MOTION FOR ‘Ahlers Tﬁ»(}g;gﬁ SrNane
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARXK BRITTON and BRIGID The Honorabie Monica Benton
SSNWQEARE BRITTON, husband NO. 12-2-22451-0 SEA
[PROPOSED] ORDER GRANTING
Plaintiffs, MOTION TO ALLOW A
SUPPLEMENTAL DECLARATION
V. REGARDING DEFENDANTS’

PETER M. MUSSER AND TAMARA H, 5
: Hearing Date:  March 21, 2013
MUSSER, husband and wife, With Oral Argument

Defendants. On Shortened Time

THIS MATTER came before the Court on Plaintiff Mark Britton and Brigid
Conybeare Britton’s Allow a Supplemental Declaration Regarding Defendants’

pending Motion for Summary Judgment. Having carefully considered the arguments

for and against the Motion, the Court rules as follows:

. [[PROPOSED] ORDER GRANTING MOTION TO

ALLOW A SUPPLEMENTAL DECLARATION .
REGARDING DEFENDANTS® Ahlers &Cressmanue
MOTION FOR SUMMARY JUDGMENT - 1 ]

CIGH 0 Tox (36 W7
131104.1/100758.2

MOTION FOR SUMMARY JUDGMENT
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THE MOTION IS GRANTED. The Court allows the Supplementary
Declaration of Scott Sleight and exhibiis thereto to be considered in connection with
Plaintiffs’ opposition to Defendants’ Motion for Summary Judgment.

DONE IN OPEN COURT this day of March 2013.

The Honorable Monica Benton

Presented by:
' AHLERS & CRESSMAN PLLC
il -
By, (W

“Scolt R, Sleight, WSBA 127106
Lawrence S. Glosser, WSBA #25098
Attorney for Plaintiffs

[[PROPOSED] ORDER GRANTING MOTION TO

ALLOW A SUPPLEMENTAL DECLARATION
REGARDING DEFENDANTS' Ablers &Cressmane
MOTION FOR SUMMARY JUDGMENT -2 LS D

PR R PR A
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Honorable Monica Benfon
Hearing Date: June 7, 2013 @ 9:00 a.m.
With Oral Argument

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID
CONYBEARE BRITTON, husband and wife, NO. 12-2-22451-0 SEA
Plaintiffs, DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT!
V.

PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife,

Defendants.

" possession by alleging that they and their immediate predecessors used an erratic portion of

L RELIEF REQUESTED .
Plaintiffs Mark and Brigid Britton (the “Brittons™) assert claims for adverse

property owned by their neighbors, Defendants Peter and Tamara Musser (the “Mussers”),
beginning in April 1999. The claim is not based on a fence, hedge, neatly trimmed lawn, or
any other physical demarcation one woﬁld expect to establish a clear boundary; but instead,
periodic landscape maintenance allegedly over seemingly random portions of the border with

the Musser Property. The Brittons themselves appear somewhat confused as they cannot

! This motion for partial summary judgment, and supporting materials, supersedes and replaces the Motion for
Summary Judgment the Mussers filed on February 15, 2013. Since the Coutt continued the hearing date to June
(over three months from the original date), the parties have continued with discovery which has somewhat
modified the evidence presented with this cuirent Motion.

Socius Law Group, PLLC

DEFENDANTS’ MOTION FOR ATTORNEYS
PARTIAL SUMMARY JUDGMENT -1- Twa Uinion Square = 601 Union Street, Suile 4850
. Seattle, Washington 98101.3951
115067.doc Telephone 206,838.9100
) Facsimile 206.838.9101
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describe the disputed area. Specifically, in response to discovery requests asking for a
precise description, the Brittons produced a survey upon which the Mussers relied in filing
their Summary Judgment Motion. After the Court continued the motion and Ms. Britton was
deposed, she testified that the survey was not accurafe and included sections and plants that
were not part of their claim. Instead of the apparently erroneous survey, the Brittons at some
point started also relying on an undefined “Fence Trajectory”; meaning the disputed area
should be envisioned by following an imaginary path/extension of a fence which ends
immediately next to the disputed area. Even with the alternative approach, Ms. Britfon at her
deposition could not indicate where this “Fence Trajectory” should be depicted on the
survey, while admitting that the true fence trajectory is also nof really the section they are
claiming either. Since the Brittons cannot define the area, and refuse to supplement their
discovery responses, the Mussers must guess as to what portion of their property the Brittons
claim through adverse possession.

Regardless of the exact area sought, the Brittons must show their use was actual and
exclusive for 10 years, meaning the earliest the adverse possession could have ripened was-
April 2009. They cannot make this showing because 1-:_118 Brittons did not make any actual
use of f;cﬂain areas, and with other areas, the incontrovertible evidence establishes that the
Mussers performed significant and continual landscape maintenance as early as August 2007;
a year and onc half before the Brittons® adverse possession claim would have vested. The
regular use of the area by the Mussers, the true owners of the area, precludes a finding of
exclusivity for the required 10~year period. Accordingly, the Mussers move for partial

summary judgment seeking an order dismissing portions of the Brittons’ adverse possession

© claim,
DEFENDANTS® MOTION FOR Sodls L eup, Lk
PARTIAL SUMMARY JUDGMENT -2 Two Unlon Square » 501 Union Streat, Suite 4950
Seallle, Washington 98101.3951
1I50'61.dvc Telephona 206.835.9100

Facsimile 206.838.5101
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IL STATEMENT OF FACTS

A. Background
The Mussers purchased their property in April, 2007, The Musser Property shares a

north boundary with the Britton Property and is bordered by John Street on the east and
Dorffel Drive on the west. For at least 30 years, a six-foot tall wood fence has stood on
approximately 47 feet of the boundary in essentially the middle of the two properties. There
has been no fence on the boundary between the wood fence and Dorffel. Instead, this area of
the boundary contains plants, bushes, and small trees.

Recently, the Mussers undertook a major renovation of their house. In conjunction
with the improvements, the Mussers intended to place a new fence along the boundary of the
Musser and Britton Propérties. They would then remove the 30-year old fence which_ was
only on patt of the boundary and construct a new {me.- The Mussers sought input from the
Brittons on the type of fence to be constructed. When the Mussers’ confractor knocked on
the Brittons’ door, Mark Britton acted hostilely and demeaning toward the contractor, The
Brittons ultimately filed this action alleging adverse possessif-m.

B. Disputed Arvea - _

The Brittons” Complaint does not define specifically the area sought of the Musser
Property, but instead simply names certain plants and other landscaping as encroachments,
such as a laurel tree and rockery, to apparently create a claim. (P1.’s Compl. §3.5-3.7). "fhe
Complaint relies upon a June 13, 2012 survey prepared by Barghausen Consulting Engineers,
Inc., which does not identify the specific area sought. (4., Ex. A.) Since they had no idea of
the exact area claimed, the Mussers requested a full legal description of the Disputed Area
through discovery. In response, the Brittons produced the following revised survey prepared

by Barghausen Consulting Engineers, Inc. to set forth the specific area sought:

Socius Law Group, PLLC

DEFENDANTS’ MOTION FOR A
PARTIAL SUMMARY JUDGMENT -3 Two Union Square » 601 Union Strest, Sulte 4950

Seattle, Washinglon 98101.3951
115067.doc Telephone 206,828.9100

Facsimile 206.838.9101
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3815 E. JOHM ST.
APH 195470-0320

IRRIGATION LINE

N2403"44

~ " Lisgication UiNE 5.42°
) 2" BASE OF ARBORVITAE - -
'.-*é%, DRIPLINE o _
3 2" BASE OF ARBORVITAE  YARD LIGHT 1.8
‘fé ) VISBLE PR LINE SOUTH OF LINE POVER OUTLETS (2)

(Asher Decl., Ex. A, Survey of Disputed Area.)* The dark black line is the tifle property line
between the Musser Property (south) and the Britton Prop.elty (north). The Brittons’
proposed new line starts at the west side with the initials P.O.B., travels in a southeasterly
direction around the base of two arborvitae trees, then jets in a northeasterly direction to
encompass the “Hedge Dripline” until taking an erra.tic turn south at the base of the
rhododendron, then travels south, around the presumably ever-changing dripline of the
rhododendron, and then north, again until reaching the actual fitle property line.

As depicted in the survey, the key points of interest within the Disputed Areé, from
east to west, are the following: (1) the rthododendron; (2) the single laurel bush (termed a
“hedge” in the survey); (3) the rockery; and (4) the two arborvitae trees.  For the purpose of
this motion, the Mussers seek to obtain partial summary judgment as to the Rhododendron

Area, the waxleaf privets between the thododendron and the laurel, and the laurel. >

% The Brittons alleged adverse possession over a rockery near John Street in their Complaint, However, in her
deposition, Ms. Britton clarified that this is no longer part of the Brittons’ adverse possession claim. (Asher
Decl, Ex. I, Brigid Britton Dep. at 65, Ln. 15-22.) Summary judgment is therefore appropriate on this area,

3 The Mussers are working to oblain a survey describing the particular area that is the subject of this motion.
This survey will be provided as soon ag it is ready.

Soclus Law Group, PLLC

DEFENDANTS’* MOTION FOR ATTORNEYS
PARTIAL SUMMARY JUDGMENT -4- Twe Union Square » 601 Union Streel, Sulle 4950

Seallle, Washington 98101.3951
115067.doe ) Telephone 206.838.9100

Facsimile 206.838.9101
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(Asher Decl,, Ex. D, Photo of Laurel.) The waxleaf privet bushes are to the right of the
laurel in the photograph,

In the context of the prior motion for summary judgment (which was continued to
Tune 7, 2013), the Brittons appeared to abandon the survey as the basis of their claim, and
instead focus on the “Fence Trajectory” idea. This new and somewhat different area is
undefined, inconsistent with the survey, and contrary to the actual fence trajectory. At her
deposition, Ms. Britton could not identify the “Fence Trajectory” on the survey and testified
that she was unable to draw the line she was claiming. (Asher Decl.,, Ex. I, Brigid Britton
Dep. at 25; Ln. 22-23.) However, she maintained that the “Fence Trajectory” is a straight
line (Zd. at 26; Ln. 10-15), even though the line on the survey is far from a straight line.
Moreover, she confirmed that if actu.ally following the frue fence trajectf)ry from the old
wood fence, it would project much more southerly into the Musser Property than the area
claimed by the Brittons. (7d. at 27: Ln. 17-20; Bxhibit 1). Based on the ultimate drawing
Ms. Britton drew at her deposition, her idea of the actual fence trajectory clearly has no
relationship with the “Fence Trajectory” previously described by the Brittons or the survey
they rely upon. (/d.)

Additionally, Ms. Britton’s testimony disputes the accuracy of her own survey.
Specifically, she stated that the survey was “distorted.” She went on to testify that, “I think
the area where it says ‘rhody’ base and ‘dripline’ looks larger than the area actually is that we
ate claiming.” (Dep. at 19: In.18-23) Additionally, Ms. Britton stated that the line from the
two arborvitaes to the point of beginning is “a straightfer line than it looks when it’s rendered
on paper.” (Id. at 20: Ln. 8-18.)

The confusion coniinues with respect to the Rhododendron Area where Ms. Britton

admits that the boxwood behind the Mussers’ side of the fence is not part of their claim, even
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_ patio is not part of their claim despite also be included in their survey. She further explained

- of Rhododendron Area), depicts the base of the Rhododendron, wax leaf privets, and then the

though included in their survey. (/d. at 22: Ln 20-22.) She also concedes that the Mussers’

that the reason the oddly shaped “cut-out” is included in the survey is solely due to their
concern of the health of the rhododendron. Specifically, they worry that if portions of the '
rhododendron on the Musser side are trimmed or removed, it could kill the bush, Therefore,
they included the entire drip line of the thododendron, which encompasses the patio, out of
concern for the health of the bush. (7d. at 23: Ln. 12-25; 25, Ln. 1-2.) Thus, the “cﬁt—oﬁt”
area around the drip line was based oﬁ concern for the health of the bush, not on actual use or
maintenance of the area. (/4. at 33: Ln. 9-13.)

Ms. Britton further admitted tﬁat the Mussers planted the waxleaf privets in the
thododendron area and the Brittons” landscapers did not maintain those bushes, (/d. at 30:

Ln. 5-19.) The photograph of the Rhododenron Area above (Asher Decl., Ex. B, Photograph

fence, moving left to right. Ms. Britton testified that her landscapers have not maintained
south of the waxleaf privets. (Asher Decl., Ex. I, Brigid Britton Dep. at 33: Ln. 20-24.)
Therefore, with the exception of the base of the rhododendron itself, the Brittons do not
allege any use or maintenance of the entire “cut-out” area shown in the above photograph of
the Rhododendron Area. Also, Ms. Britton admitted her landscapers did not maintain the
wa%leaf privets between the rhododendron and laurel. (Zd. at 39: Ln. 8-13.)

After Ms. Brittons’ deposition on April 3, 2013, counsel for the Mussers raised
concerns about the apparent inconsistencies in the Brittons’ testimony and the survey.
Specifically, on April 4, 2013, counsel for the Mussers requested supplementation of the
Brittons’ responses to the Mussers’ interrogatories and requests for production related to the
definition of the Disputed Area. (Asher Decl., Ex. J, Bmail Chain.) The Mussers indicated
that the survey incorrectly includes a portion of the Mussers’ fence, a hoxwood bush behind
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the fence, and part of the Mussers’ patio. (/d.) I Additionally, the Mussers raised the issue
that the “Fence Trajectory” description was inconsistent with the survey. (/d.) Since the
survey was ostensibly the Brittons’ certified description of the Disputed Area, the Mussers
requested a supplemental response detailing the precise area the Brittons claimed. (/d.) The
Brittons refused to supplement their prior discovery responses, and instead continue to rely
ﬁpon the survey as the “Disputed Area.” (Id.) Tﬁe Maussers proceed with the instant motion
n;Jt knowing the description of the actual “Disputed Area,” and will thus focus on the “areas”

defined above.

. History of Brittons’ and Predecessors® Use of the Disputed Area
| 1 The Dysbns (August 1997-April 1999)

Timothy J. Dyson and Julie C. Dyson purchased the Britton Property on Augnst 22,
1997 from the Estate of Luther C. Losey. (Asher Decl., Ex. E, Dyson Deed; Declaration of
Timothy J. Dyson (“Dyson Decl.”) §1.) When the Dysons purchased the Britton Property
the house had not been lived in for sevéral years, and was in a serious disrep'air. (d.92.)
The Dysons undertock a major renovation of the house. (/d.) The exterior of the property,
like the house, had not been maintained and was very overgrown. (.fd. 9 3.) The Dysons
concentrated their efforts on the renovations to the house, and did not do any maintenance of
the landscaping. (/d.) They planned to landscape the property once the house renovations
were cﬁmﬁiete, but they never got that far. Before the landscaping work was started, the
Dysons found another house and purchased it. (#d. §5.) The Dysons then sold the Britton
Property to John and Deborah Klein in April 1999. (Zd.); (Asher Decl., Ex. H; Klein Deed.)

2. The Kleins (April 1999-October 2003)
Deborah Klein states in her declaration that when they purchased the Britton

Property, there was not very much lahdscapiug along the southem border of the property,
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which is the Disputed Area, 50 they had significant landscaping installed along what they
believed to be the southern boundary of the Britton Property. (Asher Decl., Ex. F,
Declaration of Deborah Klein (“Klein Decl.”) §2.) She declares that all the trees, bushes and
plants in the Disputed Area were within the Britton Property. (4. 7) She further declares
that she and their gardeners and landscapers were the only people who maintained the
landscaping in the Disputed Area. (/d.) She also states that they exclusively maintained the

rockery at all times. - (1d)

.3 The Brittons (October 2003 through the Present)
The Brittons purchased their propeity from the Kleins in October 2003. They

generally and vaguely allege that they “mainfained” the rockery in the Disputed Area.
(Asher Decl., Ex. G, Brittons Discovery Responses at page 5-6.) However, the factual -
support offered for that claim is simply that the “rockeries have been well maintained and
clearly visible.” (/d. at5.) The Brittons also allege that they maintain the laurel bush. (Zd. at
6.) The Brittons similarly assert that they prune the rhododendron in the Disputed Area. (Zd.
at9.) To the west of the rhododendron, the Brittons allege they planted “a number of
diﬁaent plants for privacy” which were watered by them. (Id.) They also assert that they
maintained the area above the rockeries, which includes two arborvitae trees.- (Id. at 10.)
They generally assert that their “maintenance activities of the Disputed Area were part of
their overall yard landscaping and maintenance performed weekly dtirin_:g the spring through
the fall and every other week during the winter months.” (/d. at 6.)

The Brittons have not personally maintained the landscape in the Disputed Area.
(Asher Decl., Bx. I, Brigid Britton Dep. at 18: Ln, 12-18.) The maintenance they rely upon
in support of their adverse possession claim was performed by their landscapers. (1d.)
Langstraat-Wood, Inc. performed landscape work for the Brittons between May 2004I and

August 2010. (7. at 48: Ln. 17; 49, Ln. 9-11.)
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Erik Wood, the owner of Langstraat-Wood, states in his Second Declaration that he

has no personal knowledge and cannot testify that the Brittons’ maintenance was exclusive.

(Second Erik Wood Decl. 92.) Doug Beaton was the Langstraat-Wood employee who
actually performed the landscape work at the Britton Property between August 2007 and
August 2010. (Doug Beaton Decl. §1.) Mr. Beaton declares that: .

Irecall that City People’s maintained the Musser Property. There were
occasions where the maintenance along the southern boundary overlapped.
For instance, I recall times where I would go to maintain an area or prune a
bush and see that it had already been done. Because there was this overlap, [
am unable to testify that our maintenance of the bushes along the southern
property line was exclusive during the time period that I worked there, which
was generally 2007 through 2010. Rather, my recollection is that City

People’s also maintained parts of the area.
(Beaton Decl. §4) (Emphasis added.)

D. The Mussers’ Use of the Disputed Area
The Mussers purchased the Musser Property in April 2007. In August 2007, they

hired City People’s Garden Design & Landscape (“City People’s”) to provide landscaping
services on the Musser Property. (Declaration of Catie S.mith (“Smith Decl.”) 7 1.) Caﬁe
Smith was the Landscape Manager for City People’s. (/d.) On behalf of City People’s, she
supervised and personally performed landscape services on the Musser Propefty once a
week, all year long, and would typically spend several hours each time. (Id., Ex. A, City
People’s Invoices for 2007 and 2008.) Ms. Smith left City People’s in December 2008 and
started her own business, Brier Creek Gardens, LLC. (Zd.§9.) City People’s continued
servicing the Musser Property. (/d.) After several months, theé Mussers hired Ms. Smith’s
new company to take aver for City People’s. (/d.) Since that time, she aqd her crew are |
generally at the Musser Pfopcﬁy all year long every Friday. (Id.)

Since August 2007, Ms. Smith and her crews maintained the area around the

rhododendron, as depicted in the photograph above (Asher Decl, Ex.B.). (/d.93.) Their
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‘maintained the bushes since they were planted in 2008. (7d.)

maintenance of the area includes weeding, planting, fertilizing, and composting the area.
They have always trimmed and pruned the rhododendron. (/d.) Ms. Smith never saw
anybody else trim it, nor is there any evidence that it has been trimuned by anyone else. (/d.)
In fact, the trunk of the rhododendron shows evidence of cut limbs; most if not all of which
w;ere cut by Ms. Smith over the years. (/d.) Additionally, Ms. Smith alnd her crews have
exclusively maintained and shaped the boxwood behind the Musser side of the fence, which
is also depicted in the photograph above. (/d.) -

Moreover, Ms. Smith and her crews have maintained the area between the
rhododendron and the laurel (Asher Decl., Ex. C) since August 2007 by weeding, removing
unwanted plants, planting new plants, composting, and otherwise making the area have a neat
appearance. (Id. §4.) ITn2008, Ms. Smith and her crew planted five or six Waxleaf Privet
bushes near the boundary line on the Musser side (these bushes are depicted in the
photographs above), to run from the existing old wood fenlce to the laurel, which is toward
Dorffel Avenue. (Id.) The purpose of these bushes was to prevent the mailman from
trampling through the area. (/d.) Neither the Brittons, nor anyone on their behalf, ever

complained or said anything about the bushes. (/4.) Ms. Smith and her crew regularly

As with the rhododendron and boxwood, Ms. Smi_th and her crews also started fo frim

the laurel bush in the “Disputed Area” beginning in August 2007. (Asher Decl,, Bx. D). (4.
95.) When she first started working for the Mussers in 2007, the laurel had grown wildly
without any shape. (/d.) Ms. Smith created the box shape that now exists and has
maintained that shape since 2007. (/d.) When she trimmed the laurel, Ms. Smith trimmed
the top, and all sides, except the side facing the Britton Property. (/4.)

~ Tony Sacco worked as a landscape supervisor at City People’s and directly under Ms.
Smith. (Tony Sacco Decl. §1.) In approximately late 2007 or early 2008, he started periodic
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work on the Musser Property under the supervision of Ms. Smith, (/7. §2.) He worked on
the Musser Property for a year or so through 2008 and until 2009. (/d.) Mr. Sacco recalls
trimming the rhododendron. (/. | .3 .) He also recalls that City People’s trimmed the laurel
bush. (/d. §4.)

After initially signing a declaration under the penalty of perjury, Mr., Sacco curiously
recanted his declaration after several conversations with counsel for the Britfons. The
complete change in his testimony raises obvious issues as to his recollection of thcl
maintenance done in 2007 and 2008. Nevertheless, his “corrected” declaration continues to
confirm that City People’s maintained the thododendron and the laurel. (Corrected Sacco
Decl. §99-10.) ’

Mr. Sacco’s poor recollection is not surprising given the amount of time he actﬁally
spent at the Musser Property. In 2007 and 2008, Ms. Smith managed several different crews.
(Smith Decl. §2.) Mr. Sacco worked on the Musser Property but he was not a regular, |
weekly crew member. (Id.) In fact, the Mussers were usually scheduled for Friday '

maintenance, (/d.) During this time period, Mr. Sacco was often in the office on Fridays

working to schedule the follov;ving week’s work. (/d.)

While Mr. Sacco cannot now apparently recall certain points about the Musser
Property maintenance, Ms. Smith’s recollection is pristine. With the exception of a six-
month gap in time, Ms. Smith has worked on the Musser Property from August 2007 through
the present.- (Jd. §9 1, 9.) Ms. Smith personally directed her crews, includfng Mr. Sacco on
the occasion he was actually there, regarding the maintenance activities. (/d. 1§ 1-2.) She
directed that the rhododendron including the Musser side, the sides, and the top be trimmed.
(/d. 9 4) She also directed that the ground underneath the ﬂwdodendmn, including around
the base of the thododendron be mainhtained, weeded, fertilized, etc. (/d.) She personally
visually inspected areas to make sure her directions were being followed and if not, she
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would have it corrected. This includes trimming and maintaining the laurel. (/d. §6.) Her
instructions were to keep the laurel trimmed on the Musser side, the sides, and the top to

keep a neat and tidy appearance. (/d.) This could not have been accomplished by trimming

- only one side. (/d.) Ms. Smith regularly visually inspected the work to confirm that the

garden was being maintained meticulously. (/d)

III. ISSUKS PRESENTED
Should the Court grant partial summary judgment in favor of the Mussers and dismiss

portions of the Brittons’ adverse possession claim, where the Brittons cannot meet their

burden of establishing actual and exclusive use of certain portions of the Dispuited Area?

IV, EVIDENCE RELIED UPON

This motion is based on the pleadings and files herein, and on the Declarations of
Adar.n R. Asher, Catie Smith, Timothy J. Dyson, Deborah Klein, Tony Sacco, and Doug
Beaton, with attached exhibits. -

V.  AUTHORITY

A.  Summary Judgment Standard

The purpose of summary judgment is to avoid a useless trial where there is no
genuine issue of material fact. Hines v. Data Line Sys., Inc., 114 Wn.2d 127, 148, 787 P.2d 8
(1990). The Mussers are entitled to summary judgment as a matter of law if the pleadings,
affidavits, and admissions demonstrate the absence of any genuine issues of material fact
See CR 56(e). A court should grant summary judgment when, as here, reasonable minds
could reach but one conclusion from the facts submitted. See Wilson v, Steinbach, 98 Wn.2d
434,437, 656 P.2d 1030 (1982). The nonmoving party “may not rely on speculation,
argumentative assertions that unresolved factual issues remain, or in having its afﬁda§its

considered at face value” in opposing summary judgment. Seven Gables Corp. v. MGM /UA
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Entertainment Co., 106 Wn.2d 1, 13, 721 P.2d 1 (1986). Rather, “the nonmoving party must
set forth specific facts that sufficiently rebut the moving party’s contentions- and disclose that

a genuine issue as to a material fact exists.” Id. at 13.

B. The Brittons Cannot Show Actual Use of the Rhododendron Area or the
" Waxleaf Privets,

Adverse possession requires that the Brittons show that their possession of the
Disputed Area was (1) open and notorious; (2) actual and uninterrupted; (3) exclusive; and
(4) hostile, and that such possession existed for the statutory, 10-year, period. Chaplinv.
Sanders, 100 Wn.2d 853, 857, 676 P.2d 431 (1984). The Brittons cannot prove actual use of

the “cut-out” area around the rhododendron’s drip line or of the waxleaf privets.

To be adverse, the possession of another’s land must be “actual”: it is not
possible to be in adverse possession without physical occupation. Unless
there is the requisite degree of physical possession, no amount of verbal
claims, no amount of documents, no kinds of acts off the ground will put the
claimant in adverse possesswn

Stoebuck & Weaver, 17 Washington Practice, Real Estate: Property Law § 8.9

Ms. Britton admits that the boxwood behind the Mussers’ side of the fence is not part
of their claim, even though it appears in their survey. (Asher Decl., Ex. I, Brigid Britton
Dep. at 22: Ln 20-22,) She also concedes that the Mussers’ patio is not part of their claim
despite the fact that it is included in their survey, Therefore, summary judgment dismissal of

those areas is warranted.

More significantly, Ms, Britton explained that the “cut-out” is included in the survey

solely because they are concerned with the health of the rthododendron. Specifically, they
worr& that if portions of the rhododendron on the Musser side are frimmed or removed, it
could kill the bush, Therefore, they included the entire drip line of the thododendron (which
is presum‘;sbly expanding as the plant grows), which includes the patio, Io'ut of concern for the

health of the bush. (/d. at 23: Ln. 12-25; 25, Ln. 1-2.) It cannot be siressed eﬁough that this
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“cut-out” area around the drip line was not l{ased on actual use, physical occupation, or
maintenance of the area. (/d. at 33: L. 9-13.)

Ms. Britton also admitted that the Mussers planted the waxleaf privets in the
Rhododendron Area; and their landscapers did not maintain those bushes. (/d. at 30, Ln. 5-
19.) The photograph of the Rhododendron Area above (Asher Decl,, Ex. B, Photograph of
Rhododendron Area), depicts the base of the rthododendron, the wax leaf privets, and then the
fcﬁce, moving left fo right. Ms. Britton testified that her landscapers have not maintained
south of the waxleaf privets, (Asher Decl,, Ex. I, Brigid Britton Dep. at 33; Ln. 20-24.)
Therefore, with the exception of the base of the rhododendron itself, the Brittons do not
allege any actual usé or maintenance of the entire “cut-out” area shown in the above
photograph of the Rhododendron Area. Summary judgment is therefore warranted on this
cut-out area.

Similarly, the Brittons cannot show actual use of the waxleaf privets near the
thododendron or between the rhododendron and the laurel, Ms. Britton testified that her
crew did not maintain those bushes. (Asher Decl., Ex. I, Brigid Britton Dep. at 33: Ln, 20-2;
39: 8-13.) With no actual use, their adverse possession claim over the cut-out area and

waxleaf privets fails as a matter of law.*

C. The Brittons Cannot Meet Their Burden of Proving Exclusive Use of the
Pertinent Portions of the Disputed Area for 10 Years.

The Brittons also cannot meet their burden of showing exclusive use for the statutory
ten-year period, of the area on the Musser Property encompassing and south of the laurel, the

waxleaf privets, the rhododendron, and the boxwood (see above photographs), Therefore,

"4 At times, the Brittons have stated that the waxleaf privets were not part of their claim. However, as drawn, the

survey of the “Disputed Area” includes the waxleaf privets, The Brittons refuse to supplement their discovery

responses to provide a clear description of the Disputed Area, Therefore, the Mussers must rely on the survey,

which even the Brittons acknowledge is inaccurate.
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their adverse possession claim to the subject area fails as a matter of law, Ultimately, a
claimant’s possession need not be absolutely exclusive in order to satisfy the exclusivity
condition of adverse possession. Lilly v. Lynch, 88 Wn. App. 306, 313, 945 P.2d 727 (1997)
(citing Crites v. Koch, 49 Wn. App. 171, 174, 741 P.2d 1005 (1987)). Specifically, an
“occasional, transitory use by the true owner usually will not prevent adverse possession if
the uses the adverse possessor permits are such as a true owner would permit a third person
to do as a ‘neighborly accommeodation.’” 17 William B. Stoebuck, Washington Practice
Real Estate: Property Law § 8.19 at 516 (1995). With that said, however, courts find a lack
of exclusivity when there is regular use by the title owner that indicates ownership, as in this
case. Bryantv. Palmer Coking Coal Co., 86 Wn. App. 204, 936 P.2d 1163, 1172 (1997).
For instance, in Thompson v. Schiittenhart, 47 Wn. App. 209, 212, 734 P.2d. 48 (1987),
parties on both sides of the disputed boundary made similar use of the disputed property.
Therefore, exclusivity was missing. William B. Stoebuck and John W, Weaver explain how

use by the true owner defeats exclusivity as follows:

Any sharing of possession with the true owner is particularly sensitive, An
occasional, transitory usé by the true owner usually will not prevent adverse
possession if the uses the adverse possessor permits are such as a true owner
would permit a third-party to do as a “neighborly accommodation.” Examples
are the true owner’s occasionally walking across the disputed area or now and
then using it for recreational purposes. Beyond such activities, however, any
significant, and especially regular, use by the frue owner will prevent
exclusive adverse possession.

William B. Stoebuck and John W. Weaver, 17 Washingion Practice, Real Estate: Property
Law § 8.19 (2nd Ed. 2004) (Bmphasis added).
The Brittons cannot establish exclusive possession for 10 years of the subject area. A

summary of the background of the Britton Property ownership and alleged use of the
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Disputed Area is helpful in this analysis’:

¢ The Estate of Luther C. Losey sold the Britton Property to Timothy J. Dyson and
Julie C. Dyson in August 1997. (Asher Decl., Ex. H, Dyson Deed.)

o The house had been vacant for several years before the Dysons’ purchase. (Dyson
Decl. §1.) -

. The property landscaping had not been maintained and was overgrown when
purchased by the Dysons. (Dyson Decl. §3.)

e During the Dysons’ ownership they focused entirely on interior renovations. They
did no general landscape maintenance, and hence, did not maintain the Disputed
Area. (Id.43,5.)

e Before doing any landscaping, the Dysons sold the Britton Property to John Klein and
Deborah Klein in April 1999. (/4. {5.)

o The Kleins allege maintenance of the Disputed Area from April 1999 to October
2003, when they sold the Britton Property to the Brittons. (Asher Decl., Ex. F, Klein
Decl.) . '

o The Brittons allege identical maintenance of the Disputed Areas from October 2003
through the present. (Asher Decl., Ex. G, Britton Discovery Responses.)

Based on the above and even assuming the allegations of the Brittons and Deborah
Klein are true, they cénnot establish exclusive use for 10 years. Again, the eatliest use
needed for adverse pos;sessiou started when fil&, Kleins purchased the property in 1999 as the
Kleins’ predecessors, the Dysons, did no landscape maintenance on the Disputed Area dM'iﬁg
their ownership in 1997 through 1999. (Asher Decl., Ex, E, Dyson Decl. § 3, 5.) The house
was vacant several years before the Dysons purchased it. (/4. 1.) Therefore, there is no
factual dispute that the earliest the adverse use could have started, assuming that the Kleins
made adverse use of the disputed area immediately upon their purchase of the Britton

Property, was April 1999, Thus, such adverse use, when tacked with the Britfons” alleged

* The Mussers c!isputa the allegations of use by the Britions, and their immediate predecessors, John and
Deborah Klein, However, for the purpose of this analysis, the Court should assume their allegations are true.
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adverse use, would have to be exclusive until April 2009, at which time adverse possession
in the Disputed Area would vest.
However, fatal to the Brittons’ claim is the incontrovertible fact that the Mussers,

through their landscapers, began using the subject area in a similar manner alleged by the

Brittons and the Klsins in August 2007. To reiterate, the Mussers hired City People’s to

perform landscape services. Catie Smith began maintaining the Musser Property at that time.
Ms. Smith testified that she and her crew weeded the entire area, they pruned the
rhododendron, they pruned all sides of the laurel (exc:;ept the Britton side), and theSf planted
bushes (waxleaf privets) and plants in the area, they removed debris, they put down mulch;
and performed various other tasks, including fertilizing the plants in the area. Even Tony
Sacco, who obviously has some recollection issues, recalled trimming the thododendron and
the laurel, and he was not even on site on a weekly basis when he worked for City People’s.
Further, the Mussers’ sprinklers have watered the plants and trees in the Disputed Area.
Catie Smith’s crew was on the Musser Property nearly every week from August 2007
through December 2008. City People’s continued maintaining the property for several
months in 2009, until Catie Smith’s new company, Brier Creek Gardens, LLC, took over,
and which continues to maintain the property today. This testimony is fatal to the Brittons’
claim. In short, the Brittons cannot establish exclusive use to the subject area for the entire
ten-year required period.

“Once there has been an initial showing of the absence of any genuine issue of
material fact, the party opposing summary jﬁd gment must respond with more than
conclusory allegations, speculative statements, or argumentative assertions of the existence

of unresolved factual issues.” Ruffer v. St. Frances Cabrini Hosp. of Seattle, 56 Wash. App.

-625, 628, 784 P.2d 1288, 1290 (1990); Seven Gables Corp. v. MGM /UA Entertainment Co.,

106 Wn.2d 1, 13, 721 P.2d 1 (1986) (Emphasis added). Rather, “the nonmoving party must
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set forth specific facts that sufficiently rebut the moving party’s contentions and disclose that

a genuine issue as to a material fact exists.” Seven Gables, 106 Wn.2d at 13 (Emphasis
added.) Courts will not considef conclusions of law that simply reiterate the allegations in
the Complaint. Kirkv. Moe, 114 Wn. 2d 550, 357, 789 P.2d 84 (1990); Guile v. Ballard
Community Hospital, 70 Wn. App. 18, 25, 851 P.2d 689 (1993).

In responding to the Mussers’ motion, the onus is on the Brittons to éllegé sufficient

facts to rebut the moving party’s contentions. The Brittons cannot meet their burden. The

- critical time period is between August 2007 and April 2009. The Brittons admit that they

have not personally done any maintenance of the Disputed Area and must thus exclusively
rely upon the testimony of their landscapers, (Asher Decl., Ex. I, Brigid Britton Dep. at18:
Ln. 12-18.) Inthis regard, the lm&scapers, during August 2007 and April 2009, were from
Langstraat-Wood, Inc.5 Erik Wooﬁ, the owner of Langstraat-Wood, states in his Second
Declaration th.at he has no personal knowledge and cannot testify that the Brittons’

maintenance was exclusive. (Second Erik Wood Decl. 12.). In other words, he cannot

refute the Musser evidence that Ms. Smith landscaped and maintained the subject area.

At her deposition, Ms. Britton confirmed that her only evidence to establish exclusive
use during the relevant time period was through Erik Wood and his company and thus
identified the landscapers at Langstraat-Wood, including IDoug Beaton. (Asher Decl., Ex. I,
Brigid Britton Dep. at 48-49.) In this regard, Mr. Beaton started at Langstraat-Wood in 2007

~ and began working on the Britton Property at that time, and continued working there until

sometime in 2010, (Beaton Decl. § 1.) Mr. Beaton declares that:

I recall that City People’s maintained the Musser Property. There were
occasions where the maintenance along the southern boundary ovetlapped.

For instance, I recall times where I would go to maintain an area or prune a

S The Mussers anticipate that the Brittons will rely upon declarations of Mike Ramsey, Alex Lupenski, Israel
Lopez and Ptarmigan Teal to support their claim, However, none of these witnesses worked on-the Britton
Property during the critical time frame of August 2007 through April 2009. Mr. Ramsey’s and M. Lupenski’s
knowledge predates the Mussers’ purchase of their property in 2007. Mr. Lopez and Ms. Teal started working
on the Britton Property in September 2010, after the critical time period.
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bush and see that it had already been done. Because there was this overlap, I
am unable to testify that our maintenance of the bushes along the southern

property line was exclusive during the time period that I worked there, which

was generally 2007 through 2010. Rather, my recollection is that City
People’s also maintained parts of the area. ' : -

(Beaton Decl, § 4) (Emphasis added.)

Ultimately, the one person who conceivabl'y}couid réfute Ms. Smith’s testimony is
unable to do so.” In fact, Mr, Beaton corroborates Ms, Smith’s testimony by acknowledging
City People’s was performing maintanence for the Mussers at the critical time and that some
of the maintenance worked “overlapped.” Since Ms. Smith’s testimony is not controverted,
there are no genuine issues of material fact, and summary judgment should be granted. The
Brittons cannot prove exclusive use for the reéﬁired 10-year period of the areas
encompassing and south of the rhododendron, the wéxleaf privets, the boxwood or the laurel.

| VI. CONCLUSION

For the foregoing reasons, the Mussers respectfully request that the Court grant
summary judgment in their favor, dismissing portions of the Brittons® adverse possession
claim. The Brittons cannot show actual use of the Rhododendron Area on the survey or of
the waxléaf privets. Ms. Britton testified that they did not maintain the area, Concerns over
the health of a bush do not create an adverse possession claim. Further, the Brittons cannot
prove exclusive use for 10 yéa:s of the area encompassing and south of, the laurel, the
waxleaf privets, the rhododendron and the boxwood. The alleged adverse use began in April
1999, which would require exclusive use until April 2009. The undisputed evidence is that
the Mussers regularly maintained the subject area from August 2007 through the present.
Such regular use by the Mussers defeats exclusivity as of August 2007. As such, the

Brittons® alleged adverse use did not vest. Therefore, summary judgment should be entered

7 Mr. Beaton does not even recall maintaining the rhododendron. (Beaton Decl. § 3.)
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in favor of the Mussers and dismissing the Brittons® adverse possession claim over the

portions of the Disputed Area described herein.

h
DATED this |0 day of _m&\f , 2013,

SOCIUS LAW GROUP, pLLC

TR —

Kdam R. Asher, WSBA #35517
Alttorneys for Defendants
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Honorable Monica Benton
Hearing Date: June 7, 2013 at 9:00 a.m.
With Oral Argument

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID
CONYBEARE BRITTON, husband and wife, NO. 12-2-22451-0 SEA

Plaintiffs, SECOND DECLARATION OF CATIE

SMITH :
V.

PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife, .

Defendants,

1, Catie Smith, am competent to testify to the matters set forth herein and make this
declaration of my own personal knowledge and belief.

: In August 2007, I was the Landscape Manager for City People’s Garden
Design & Landscape (“Citj! People’s™), which was hired by Peter and Tamara Musser (the
“Mussers”) to berform landscaping work on the Musser property. On behalf of City
P_cople’s, I worked at the Musser Property typically once a week through 2007 and 2008.
While the Manager at City People’s, I personally directed the crew on what needed to be
maintained, including trimming the rhododendron and laurel bushes. When I did not

personally perform the work, I visually inspected the property to make sure my instructions .

Socius Law Group, PLLC
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were followed. Attached hereto as Exhibit 1 are invoices from City Peoples for 2007 and
2008. -

2 As the City Peoﬁle’s manager, | supervised several crews, on;a of which
included Tony Sacco, Throughout my work at the Musser Property for 2007 and 2008, Mr.
Sacco as well as many crew‘members, wguld assist me on special projects and maintenance.
While the crew members, including M. Sacco would rotate in and out, I was the supervisor

of the crew members and the projects, which required me to be on the Musser’s property the

- most consistently. My best recollection is that just like all the other City People’s crew

members who were often working on other projects, Mr. Sacco was at the Musser property
frequently, but certainly noton a Wﬁc[d)lf basis. 1 specifically recall that th‘e Mussers were
usually on the Friday schedule. On many weeks, Mr. Sacco was in the office uﬂ Fridays to
work on scheduling the following week.

23 With the above in mind, I have reviewed the survey prepared by the Brittons,
aftached as Exhibit A to the Declaration of Adam R, Asher (“Asher Decl.”), o‘f the property
that the northerly neighbors, Mark and Brigid Britton (the “Brittons”) apparently claim to
have maintained. The “Disputed Area,” includes the area around the rhododendron, a strip of
land between the rhododendron and the laurel bush, the laurel bush, the rockery area, and the
area at the top of the hill, which includes two arborvitae trees and a boxwood shrub. As
discussed in further detail below, I have generally maintained these areas since 2007, and
continue to maintain these areas ppesently. Further, the Mussers’ sprinklers have watered the
trees and plants in the Disputed Area since 20IO'7..

4. A picture of the area around the rhododendron, and upon which the Brittons™
claim possession is attached as Exhibit B to the Asher Declaration. Since_ August 2007, my
crews and I (with my supei:vision) have exc}usi;rely maintainéd this area. We weeded the

area, planted plants in the area, fertilized plants, and put down compost. We have always

Soclus Law Group, PLLC
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trimmed and pruned the rhododendron. When looking at the trunk of the rhododendron, you
can see evidence of cut limbs. Iam responsible for many of the cut limbs. Additionally, the
Brittons appear to claim to have possessed a portion of the Mussers’ fence and a boxwood
bush that sits entirely behind the fence. My crew and I ﬁave exciusively maintained and
shaped this boxwood since 2007.

| 3. | Mr. Sacco has apparently provided a Declaration to the Brittons to state that

he does not know if the “root ball” of the rhododendron was on the Musser Property and he

occasionally trimmed the south side and removed ivy from the trunk (See attached Exhibit 2).

He also mentions that he does not recall trimming the sides of the rhododendron and never
“pruned” the northern sidel (See Paragraph 9 of the Sacco Declaration). Iam sure Mr. Sacco
is correct that he only occasionall)-r trimmed the rhododendron as he. was not on the Musser
Property on a regular, weekly basis. Other crew members at City People’s, and me, would -
have also trimmed the rhododendron. I should note that while Mr. Sacco cannot apparently
state whether he knew if tﬁe underground “root ball” was on the Musser Property, it was
clear to me that the thododendron waé on the Musser Property regardless of where the roots
might have traveled pnderground.

6. My crew and T (with my supervision) have also maintainéd the area between
ﬂle rhododendron and the laurel since August 2007 by weeding, removing unwanted plants,

planting new plants, composting, and otherwise making the area have a neat appearance.

This area is depicted in Exhibit C to the Asher Declaration. In 2008, my crew and I planted

five or six Waxleaf Privet bushes alqng the boundary line on the Musser side, to run from the
existing wood fence to the laurel. The purpose of these bushes was to act as a barrier, so that
the mailman would stop cutting through that area. The Brittons, nor anyone on their behalf,
ever éomplained or said anﬁhing about these bushes. We have regular[j maintained the

bushes since they were planted in 2008,

. . ' __Socius Law Group, PLLC
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sides, except the side facing the Britton Prbperty. Only once did I see someone from the

~am notreliable. Istvongly disagree with this characterization and I want to ensure that the

7 In August 2007, my crew and I started to trim the laurel bush in the “Disputed
Area.” A picture of the laurel is attached as Exhibit D to the Asher Declaration. When I first
started working for the Mussers, the laurel grew wildly without any shape. I created the box
shape to control the growth&at now exists, and is depicted in the photograph, and I have

maintained that Shape since 2007. When I trinnﬁed the laurel, I trimmed the top, and all

Britton property- {rim the laurel. To my knowledge, that person only trimmed the Jaurel on
the Britton side of the property. Ireally do not know how Mr. Sacco viewed the laurel and
his trimming of it was quite limited given his irregular work at the Musser Property.
According to Sacco’s Declaration, he trimmed only the south side of the laurel. However,
my instructions were to keép the_ Laurel trimmed on the Musser side, the sides, and the top to
keep a neat- and tidy appearance. This could not have been acccal-nplished by trimming only
one side. I'was on site very regularly to line out the crews and to visually inspect the work to
confirm that the gmden was being maintained meticulously. h

| 9 I left City People’s in December 2008 and started my own business, Brier
Creek Gardens, LLC, City People’s continued servicing the Musser Property. After several
months, the Mussers hired my new company to take over for City People’s. Since that time,
my crew and I are generally at the Musser Property all year long every Friday.

10.  Ihavealso reviewed the Declaration of Scott R. Slei-ght Supplementing

Summary Judgmént Record With Newly-Discovered E}Videnﬂ(;.. In his declaration, he asserts
that certain hand-picked par[.s of a written statement I ﬁlade on August 8, 2012, are

inconsistent with my testimony in this declaration which I suppose is meant to suggest that I

Court fu]ly understands the context of my earlier statements. Again, the problem has been

for everyone I imagine that there is absolutely nothing to distinguish where the Musser
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Property begins and the Britton Property ends as there is no fence, barrier or any other kind
of demarcation to create any clear boundary line. Thus, it is easy to have disagreement,
confusioﬁ and misunderstanding when describing the area. -

11.  With the above in mind, I stated in my August 8, 2012 statement that, “Tt
appeared that the Musser’s boundary lines are further into the Brittan’s [sic] garden than I
have been aware of over the course of my years in the Musser;s garden.” The statement was
true then and it is true now. While I have generally maintained the areas described above in
the Disputed Area, in just a few sections, I did not perform maintenance right up to the exact
border line. In those few locations, such as near the rockery and north of the ai'borvi’rac, there
may have been as much as a foot that I did not maintain.

. 12, Ialso stated in my August 8, 2012 statement that, “There is one English
Laurel plant that is on the hillside that over the course of the years it had remained in loose

form.” The statement is accurate and completely confirms my above statements. Again, the

. laurel remained in loose form until we started working on the Musser Property in 2007 as I

discuss above. Thereafter, when we began working at the Musser Property, I created the box
shape, and have maintained it ever since 2007.

13.  Talso expldined in my August 8, 2012 statement, “Over the course of the

_ years we occasionally pruned the portion of the laurel on the Musser’s side and left the

neighbor’s side unpruned to prevent it from inhibiting the adjacent trees and shrubs.” I was
simply saying that we did not prune the Brittons’ side of the laurel. However, as stated
above, we pruned the Mussers’ side including the sides of the bush, and the top.

14.  Inaddition fo my August of 2012 Statement, Mr. Sieight also quotes a January
22,2013 email that I sent to M. Asher who 1 understand is an attorney for the Mussérs. In if,
I mention, “Please notfe] that it is tagged Musser 2010A. . . . In the background you can see a
tree trunk and behind that the laurel. At the point [sic] no one was at_;tively pruning the
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Laurel. It was just leafing out so around this time we started pruning to keep it under
control. " Mr, Sleight uses the email to claim a sort of “gotcha’™ moment suggesting that |
really did not start pruning the Laure] until 2010. If Mr. Sleight had asked me, I would have
told him that the names attached to my photos are generally arbitrarily assigned when I
download them, as I do not have time to assign specific names. On this particular
photograph, I thought it was taken in 2007, and that I downloaded it in 2010. It was not
intended to indicate the date that the phming began. To be absolutely crystal clear as I have
repeatedly stated, I di(i not start pruning the laurel in 2010 as suggested by Mr. Sleight, and,
instead, I started pruning the laurel in August 2007. { was mistaken about the date of the
photograph. However, the point I was tryihg to make was that at the point we started
working at the Musser Property, no one was éctively pruning it, and it was leafing out. To
again restate it, when we started work in August 2007, we started pruning the laurel to keep it
under control. Even with Mr. Saceo’s more limited work on the Musser Propesty, he recalls
trimming the laurel in 2007 and 2008. '

I declare under penalty of perjury under the laws (_)f the state of Washingttl)n that the

foregoing is true and correct.

Executed this 'g‘.ﬁ day of %2'44{ © 2013,
at _/MUW@ ,, Washingtor /' _

. ‘ : Socius L Gro , PLLC
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City People's Gardens
- “Design & Landscape

* 2939 E. Madison
Seattle, WA 98112

© Ph: 206-324-0963 Fx: 206-328-6114

Email: citypeoplests@comeast.net

BILL TO:

. |TAMARA & PETER MUSSER
14539THAVEE .
SEATTLE, WA 98112-5016

Invoice

DATE

INVOICE #

8/31/2007

2000-13248 -

DESCRIPTION

. QTY

MEASURE

RATE

AMOUNT

Menthly maintenance including weeding

and grooming garden beds, planting,
- [trimming Boxwoods, Thuja hedge,

Arborvitae, Wisteria, and other shrubs as

needed, reducing Oxalis, removing spent
Port Laurel, spent Thujas and other spent
plant materials as needed, removing giant
“Hogweed and Pampas grass, staking as
seeded, transplanting Maples, Italian
Cypress, and various shrubs, pruning Fig
and other trees asneeded, cleanup and
debris disposal. '

ka performed on 8!'23 and 8/30/07,

Labor )
On site design time with Catie Corpron
Smith’

Materials:
Staking materials
"| Gardner & Bloome soil building compost

Plant Materials:

Hebe anomala

Miscanthus sinensis 'Cosmopolitan'
Hydrangea paniculata Tardiva'
Viburnum davidii '

58.98

L= b2 on

His.
His.

Bales

#1

2

- #2

40.00
65.00

3.50
9.99

3.99
25.99
25.99
19.99

2,359.20T
325.00T

3.50T
19.9{3'1'

53.94T| _ .
51.98T
2595T
99.95T

Paymenis/Credits

TERMS: Invoice due upon receipt. After 30 days, a1.5% service
fee will be assessed monthly.

Page 1

- TOTAL
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City People's Gardens " Invoice
" Design & Landscape — NVDIOE
2939 E. Madison % 2
Seattle, WA 98112 ‘ %% 8/31/2007 | 2000-13248
Ph: 206-324-0963 Fx: 206-328-6114 % 1
‘Email: citypeoplesis@comecast.net -'ﬁ % ‘2.6‘3
BILL TO: ' F g2 :
TAMARA & PETER MUSSER -
‘145 39TH AVEE™
SEATTLE, WA 98112-5016
" DESCRIPTION QTY MEASURE RATE AMOUNT

Daphne odora 'Marginata' 5| #2 2299 . 11495T
Cornus stolonifera 'Silver & Gold', 3 #2 '19.99 59.97T
Choisya ternata 'Sundance' 3| #2 '19.99 59.97T
Thuja occindentalis ‘Smardgd' 5 6-7' 56.99 284.95T
Debris Disposal 246.00 246.00T

' "UBTOTAL 3,705.38
Sales Tax 8.90%

329.78

Payments/Credifs  §$-4,035.16

TERMS Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly,
Page 2

TOTAL

- $0.00
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City People's Gasdens
-"Jesign & Landscape
2939 E, Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comeast.net

BILL TO:

TAMARA & PETER MUSSER
145 39THAVEE -
SEATTLE, WA 98112-5016

Invoice.

DATE INVOICE #

9/30/2007

2000-13318

. DESCRIPTION

QTY

" MEASURE

RATE AMOUNT

and grooming garden beds, cleaning out
pond, pruning Leylandii, Laurel, and other
shrubs as needed, removing Laurel,
transplanting Leylandii and Photinias as
per Catie, reducing Oxalis, raking leaves,
fertilizing, cleanup and debris disposal.

#ork performed on 9/11 and §/24/07.
Labor -

On site design time with Catie Corpron
Smith - :

Materials:

Low voltage lights and bulbs
All purpose fertilizer

Debris Disposal

SUBTOTAL
Sales Tax -

Monthly maintenance including weeding -

33.92(

25

His.
His.

40.00
- 65.00

1,356.80T
162.50T

35.88
28.00

35.88T
28.00T
216.00]" 216.00T

1,799.18

8.90% 160.13

Paymeﬁtsmredrts $-1,959.31

';i‘ERMS: Invoice due upon receipf. After 30 days, a 1.5% service
fee will be assessed monthly.

TOTAL 30.00

APP 179




_City People's Gardens,

. Invoice
Design & Landscape :
N ; DATE INVOICE #
2939 E. Madison - - -
Seattle, WA 98112 oo 10/22/2007 | 2000-1 3428
Ph: 206-324-0963 F:_c: 206-328-6114 ‘%; -
Email: citypeoplesls@comcast.net H %_ ?‘ﬁﬁ"i
BILL TO: g&ﬁﬁ‘}'_ :
TAMARA & PETER MUSSER :
145 39TH AVE E
SEATTLE, WA 98112-5016
DESQRIF‘T[ON QTY MEASURE - RATE AMOUNT
Container gardén design, design of pond 10 His. .65.00 © 650.00
improvements, and planting design by ’ ,
Catie Corpron Smith.
Sales Tax_ 8.90% 0.00
?aymen{s.’dredﬁs $-650.00
TERMS: Invoice dlie upon receipt. After 30 days, a 1.5% service : . :
" fee will he assessed monthly. Linden S0
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City People's Gardens
- “Design & Landscape
2939 E. Madison

Seattle, WA 98112

“Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comcast.net

ST AU TTTIIT T T AT AT

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE )
SEATTLE, WA 98112-5016

Invoice

DATE

INVOICE #

10/31/2007

200013568

DESCRIPTION -

QTY

'MEASURE .

RATE

AMOUNT

Monthly maintenance including weeding
and grooming garden beds, transplanting,
cleaning pond surface, planting six
confainers, adding on to container
irrigation system, raking leaves, removing
Pieris and Boxwood, pruning Yews,
shaping shrubs as needed, cleanup and
lebiis disposal. -

. | Work performed on October 3,18, 25, and
29, 2007.

Labor
On site design time with Catie Corpron
Smith )

Materials: )
Cedar Grove potiing soil
Trrigation materials
Green wire

Plant Materials: -

Juniper 'Moon Glow'
Phormium tenax 'Amazing Red'
Cyclamen .

. |Heuchera Lemon Lime'
Escallonia Wewport Dwarf
Hebe glauca

41.1

v - T
Co L) B Oy L e

15

His.
-His.

Bags

Feet| -

#5
#
6"
4I!
#1
4"

40.00
65.00

16.79

. 9.50
0.50]

3699}
33.99

6.99
2.99
16.99
2.99

_ 1,644.00T
195.00T

101.85T

9.50T
1.50T}

101.97T
111.84T
5.98T
50.97T
23.92T

- | Paymenis/Credits

36.99T|

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
' fee will be assessed monthly. ’

-Page 1

TOTAL
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City People's Gardens Invoice
;Des1gn & Landscape m— m——
2939 E. Madison : .
Seattle, WA 98112 %‘:% ' 10/31/2007 | 2000-13568
.Ph: 206-324-0963 Fx: 2{]6-328-6114 % 1 - :
Email: citypeoplesls@comecast.net 1 - ?gﬁ}
BILL TO: !;EL"‘@
TAMARA. & PETER MUSSER :
145 39TH AVE E ’
SEATTLE, WA 98112-5016
DESCRIPTION QTY MEASURE RATE AMOUNT
Dusty Miller 5 4" . L79 8.95T
Viola - 26 4" 1.79 46.54T
Taxus baccata 'Standishii’ 2 #1| 19.99 39.98T
Leucothoe 'Rainbow' - 2 #1| 10.99 ©21.98T
Ceratostigma plumbaginoides 4 . #1 8.99 35.96T|
Acorus gramineus 4. 4" :3.99 15.96T
Hebe ochracea 2 #1 2.99 5.98T
' Ajuga Black Scallop' 2| 4l 2.99 5.98T
Myrica californica 2 #5 60.00 120.00T
Debris Disposal 192.00 192.00T
SUBTOTAL 2,776.85
‘Sales Tax 3.90% 247.14
" |Payments/Credits . $-3,023.99
TERMS: invmce due upon rece[pt After 30 days, a 1.5% semce ; ‘
fee will be assessed monthly. TOTAL $0.00
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C1ty People's Gardens Des1gn
. & Landscape

2939}3 Madison
Seattle, WA 98112
Ph: 206-324:0963 Fx: 206-328-6114
Email: citypeoplesls@comeast.net

BILL TO:

_

TAMARA & PETER MUSSER
145 39TH AVE E .
SEATTLE, WA 9811 2—5016

“Invoice

DATE

INVOICE #

"10/31/2007-

2000-13516

DESCRIPTION. -

-SUBTOTAL

Work performed on 10/29 and 10/31/07.

Sales Tax

Installation of container gardeu on patio as pm deszgu and bid by Catie Corp1 on
| Smith.

$488.08

$5,484.00 -

Tofal

$5,972.08

TERMS: Invoice due upoﬁ receipt.
After.30 days, a 1.5% service fee will be assessed monthly.

Balance Due $0.00
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City People's Gardens
"~ Mesign & Landscape
2939 E. Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
"Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E .
SEATTLE, WA 98112-5016 t

lnvoice

DATE INVOICE #

10/312007 -

2000-13569

DESCRIPTION

QTY

MEASURE

RATE AMOUNT

- | Garden work including removing Berberis,
Installing Ilex, lightly shearing Ilex,
transplanting Thujas, cleanup and debris
disposal as per design and estimate by
Catie Corpron Smith. Exira work not
included in original estimate: Staking
Leylandii and Red Maple and making
fing cuts on lower Magnolia branches.

Work performed on 10/10/07.
Labor
On site design time with Catie Corpron

| Smith

Plant Materials:
Hex crenata 'Green Island’

Debris Disposal -

SUBTOTAL

$1,200.00 deposit applied

Sales Tax

. 31.08

81

Hrs.
His.

0 18.99

.40.00
65.00

1,243,20T
130.00T{ .

1,538.19T
36.00| 36.00T |-

2,94739

-1,200.00 -1,200.00

8.90% 262.32

Payments/Credits  $-2,009.71

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.

TOTAL

$0.00

APP 184"




C11:y People s Gatdens Design

'Invoice

. & Lands cape
2939 E. Madison

DATE - | INVOICE # |

_Seattle, WA 98112
Ph: 206-324-0963 Fx: 206-328-6114

113002007 | 2000-13710 J

Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
14539THAVEE
SEATTLE, WA 981125016

N
) . DESCRIPTION - SUBTOTAL
Installation of new stone steps leading from flagstone (nearest fireplace) up to ~ {$7,740.00
pond and installation of flagstene patio around pond as per desxgn and bid by
Catie Corpron Smith.
Work performed on November 14-16, 20, 21, 26-29, 2007.
$4,000.00 deposit applied -$4,000.00
: $688.86

Sales Tax

| Total  $4428.86
TERMS: Inveoice due upon receipt.” Bala-nce Due $0.00
" After 30 days, a 1.5% service fee will be assessed month{y )
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City People's Gardens

“ Design & Landscape

2939 E. Madison

Seattle, WA 98112 )

Ph: 206-324-0963 Fx: 206—328-61_14
Email: citypeoplesls@comecast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE
|SEATTLE, WA 98112-5016

Invoice

DATE

'INVOICE #

11/3072007

200013711

DESCRIPTION

ary

MEASURE

RATE

AMOUNT

. |Change in design of stairs as per client and
. | estimate by Catie Corpron Smith.

Work performed Novembér, 2007.

Labor )
_Sales Tax

ot

28

40.00
8.90%

© 1,120,00T
. 99.68

5

PaymentsiCrodits $-1,219.68"

TERMS Invoice due upon receipt. After 30 days, a 1.5% service

fee will he assessed monthly.

TOTAL

$0.00
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City People's Gardens
. Design & Landscape
2939 E. Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Einail: citypeoplesls@comecast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVEE.
- |SEATTLE, WA 98112-5016.

Invoice

‘DATE

INVOICE #

11/30/2007

2000-13709

DESCRIPTION

Ty

MEASURE

RATE

. AMOUNT

Monthly maintenance including weeding
and grooming garden beds, reducing
Oxalis, cleaning out pond, removing
Rhododendron on front slope and four
Portuguese Laurels, mulching, raking
leaves, shaping shrubs as needed, cleanup
and debris disposal.

+ Work pérfonnad on November 9, 15, and
29, 2007,

" |Labor
Gardner & Bloome soil building compost
Debis Disposal

SUBTOTAL
Sales Tax

38.85

Bales

40.00
9.99

185.00

8.90%| -

1,554.00T
129.87T
185.00T

© 1,868.87
166.33| .

Payments/Credits  $-2,035.20

* TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee will be assessed monthly.

TOTAL.

$0.00
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. 2.939]3 Madison

C1ty People's Gardens Design
, & Landscape

Invoice

DATE INVOICE #

- Seattle, WA 98112
Ph: 206-324-0963 Fx: 206-328-6114

12/31/2007 | 2000-13829

Email: citypeoplesls@comeast.net

BILLTO:

TAMARA & PETER MUSSER
145 39TH AVE E _
SEATTLE, WA 98112-5016

DESCRIPT[DN SUBTOTAL

Instailatxon of garden bed around pond mcludmg adding rock for aesthetics and |$8,900.00- _
crosion control as per design and bid by Catie Corpron Smith. “e
Work performed on November 26-30, December 5, 6, 14, and 17, 2007.
Credit for plant materials not needed -$115.97
$4,000.00 deposit applied ~ -$4,000.00

; $781.78

Sales Tax .

Total $5,565.81

TERMS: Invoice due upon receipt.
After 30 days, a 1.5% service fee will he assessed monthly.

Balance Due §0.00
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City People's Gatrdens ’ ; Invoice
“"Design & Landscape ' : :
. 2939 E. Madison

Seattle, WA 98112 . . % 12/31/2007 | 2000-13830
Ph: 206-324-0963 Fx: 206-328-6114 - %%; :

DATE INVOICE #

"Email: citypeoplesls@comecast.net %-?
BILL TO: '

TAMARA & PETER MUSSER -
145 38TH AVEE :
|SEATTLE, WA 98112-5016

DESCRIPTION QTY MEASURE RATE AMOUNT

Extra rock work not included in original-

pond bid to improve grade and minimize

spills sloughing onto walkways and into
pond as requested by client.

Work performed on December 14 and 17,
2007. ' ‘

Labor ' 14.42 Hs. 40.00 576.80T
Materialg: . '

White river basalt i ’ ' ' 37200 37.20T
Gravel - 5/8" | . : 2115 - 2LI5T

SUBTOTAL ' S " ® _ ' 635.15
Sales Tax : | 8.90% 56.53

PaymentsiCredits  $-691.68

TERMS: [nvoice due upon receip;t. After 30 days; a 1.5% service
fee will be assessed monthly. '

TOTAL  $0.00
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_City People's Gardens
" Nesign & Landscape
' 2939 E. Madison

‘Seattle, WA 98112

Ph: 206-324-0963 Fx-206ﬂ328 6114
Email: citypeoplesls@comcast.net

- |BILL TO:

TAWARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016

Invoice

DATE

"INVOICE #

12/31/2007.

200013831

DESCRIPTION

QTY

MEASURE

RATE

AMOUNT

Monthly maintenance including weeding
and grooming garden beds and containers,
fertilizing, mulching, installing new -
landscape light, replacing broken landscape
light, fransplanting as needed, planting,
checking pond level, raking leaves, shaping
- | shrubs as needed, cleanup and debris
lisposal.

Worlk performed on December 6, 7, 10, 14, .

and 21, 2007.
Labor

Materials:

All purpose femhzm
.Compost

Fx Capellibiondi light
Wiré nuts

Cedar Grove compost

" | Plant Materials:

Camellia "Winter's Snowman'
Daphne odora 'Marginata’
Liriope spicata 'Silver Dragon'
Polystichum setiferom
Choisya ternata ‘Sundance'

+ | Helleborus 'Sitver Lace'

4037

e s

W W Gy bW

Hrs.

Lbs.
Yard
Ea,

Ea.

. Bags

#5
3
#1
#1
#5
#1

40.00

1.00
60.00
144.84
-1.15
5.79

52.99
2499
9.99
8.99
38.99
11.99

1,614.80T |

'5.00T
. -60.00T
289.68T

© 2307
57.90T

158.97T
49.98T
59.94T
44.95T
116.97T
35.97T

Paymentsf.Credits

TERMS Invoice due upon recemt After 30 days, a 1.5% service
fee will be assessed monthly.

Page 1

TOTAL
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City People's Gardens

Invoice

Aales Tax

- 8.90%

-~ Vesi dscape

j;)es ghke Fandecap DATE INVOICE #
2939 E. Madison ; :
Seattle, WA 98112 _ -%% 12/31/2007 | 200013831
Ph: 206-324-0963 Fx: 206-328-6114 . ‘% @
Email; citypeoplesls@comcast.net L %r
BILL TO: g *3.1"“%" '
TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

DESCRIPTION . QTY .. MEASURE RATE AMOUNT
Leucothoe fontanesiana Rainbow' o 3 #1 11.99 35.97T
Buxus sempervirens 'Suffinticosa’ 7 #1 8.99 62.93T
Hedera canariensis 'Variegata' 721 4 : 2.99 215.28T
Debris Disposal ; 42.00 42.00T |
SUBTOTAL 2,852.64

253.89

. |Payments/Credits . $-3,106.53 -

TERMS: Invoice due upon receipt. Affer 30 days al 5% service

fee will be assessed monthly.,

Page 2

TOTAL

30.00
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' City People's Gardens
‘Design & Landscape
2939 E. Madison
Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Einail: citypeoplesls@comcast.net

BILL TO:

TANARA & PETER MUSSER
145.39TH AVEE
_SE:'ATTLE', WA 98112-5016

Invoice

DATE

INVOICE #

. 1131/2008

200013945

DESCRIPTION

QTY

'MEASURE

RATE

AMOUNT

Monthly maintenance including weeding |

and grooming garden beds, reducing
Oxalis, raking Ieaves, making thinning cufs
on Yew and Japanese Maple irees,
transplanting Asian Pear, Rhododendron,
and Photinia, mulching, shearing
Boxwoods, skimming pond, shaping
“amellias, Bay Laurcl, Berberis, and other |
ohrubs as needed, pruning Apple tree,
cleanup and debris disposal.

Work performed on January 3, 11, 18, 23,
and 31, 2008.

Labor

- | Materials:-

Gardner & Bloome soil buﬁdmg compost
Debris Disposal :

SUBTOTAL
Sales Tax

42.87

12

Bales

40.00

9.99

98.00

 890%

1,714.80T

119.88T
©.98.00T

1,932.68
172.01

Payments/Credits

$-2,104.69

TERMS [nvoice due upon receipt. After 30 days, a 1.5% service
. fee will be assessed monthly.

TOTAL

$0.00
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City People's Gardens

"“esign & Landscape
' 2939 E. Madison
Seatile, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@comcast.net

Invoice

DATE

INVOICE # -

2/29/2008

200014088

BILL TO:

TAMIARA & PETER MUSSER
145 39TH AVE E N
SEATTLE, WA 98112-5016

. DESCRIPTION

QTY

MEASURE

RATE

AMOUNT

- | Monthly maintenance including weeding
and grooming garden beds, reducing Oxalis
and Scilla, thinning Japanese Maples,
removing dead branches from Japanese
* | Maples, shaping Otto Luyken, Juniper, and
other shrubs as needed; mulching, planting,
pruniiig Apple espalier, cleanup and debris
‘ispasal.

Work performed on 2/15 and 2/29/08.
Labor

Matﬂrials
Gardner & Bloome soil bmldmg compost

Plant Materials:

Euphorbia myrsinites

Carex testacea

Bellis Rominette Carmine Rose'

Viola ~ white

Viola 'Sorbet Aunque Shades'

Bellis Habanera' _

Choisya 'Sundance' (no charge - ﬁom pond
bid work)

Debris Disposal

16.32

oy
W oo oyvoh I oo

Bales

4.551
F ) 5!!
4"

4"

4Il

4"

Ha,

40,00
9.99

2.99
3.99
2.99
1.79
. )
2.99
0.00

77.00

652.80T
© 89.91T

23.92T

17.98T} -

17.94T
10.74T
21.48T
23.92T

0.00T

77.00T

Payments/Credifs

TERMS: Invoice due upon receipt. After 30 days, a 1.5% se;'vice

fee will be assessed monthly.

Page 1

TOTAL
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City People's Gardens | ; anOiCE'

“~esign & Landscape DATE -] INVOICER

2939 E. Madison . z
Seattle, WA 98112 J "%% 2{29/2008 2000-14088
Ph: 206-324-0963 Fx: 206-328-6114 - %‘ :
Email: citypeoplesls@comecast.niet %’% %} -l‘ ’z.ﬁﬁﬁ
BILL TO: T ‘.g*}fﬁ ” ‘
TAMARA & PETER MUSSER ;
14539THAVEE .
SEATTLE, WA 98112-5016 )

) DESCRIPTION ary o MEASURE RATE AMOUNT
SUBTOTAL . 935.69

Sales Tax. - . 8.90% 83.28

PaymentsiCradits §-1,018.97

TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.
Page 2

TOTAL $0.00
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City People's Gardens Design Invoice
& Landscape :
2939 E.-Madison DATE, INVOICE #
Seattle, WA 98112 : : T
Ph: 206-324-0963 Fx: 206-328-6114 33142008 | 200014272
Email: citypeoplesls@comeast.net
BILL TO:
TAMARA & PETER MUSSER -
145 39TH AVE E .
SEATTLE, WA 98112-5016
_ 'DESCRIPTION - SUBTOTAL
Installation of additional lights to low voltage system and replacement of $7,300.00
existing transformersto meet new power demand as per bid by Steve -
Diclkinson. (Credits reflect fewer lights installed than shown on original bid.)
Work performed on 3/27/08. .
.. | Labor credit -$135.00
" [ Materials credit -$373.48
- 1$2,400.00 deposit applied -$2,400.00
. $604.45
Sales Tax
Total $4,995.97
TERMS: Invoice due upon recelpt. . Balanice Die $0.00
After 30 days, a 1.5% service fee will be assessed monthly. '
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City People's Gardens

Invoice
~Design & L
- andscape DATE ' INVOICE #
2939 E. Madison
Seattle, WA 98112 _ %‘% 3/31/2008 | 2000-14273
-Ph: 206-324-0963 Fx: 206-328-6114 . %
Email: citypeoplesls@comcast.niet 1 % ﬁﬁﬁ
"2?"?'
- [BILL TO: :
TAMARA & PETER MUSSER
-|145 38TH AVE E _
SEATTLE, WA 88112-5016
. DESCRIPTION QTY MEASURE RATE AMOUNT
Moxftlﬂy maintenance including weeding :
and grooming garden beds, reducing Scilla,
. | planting around rockery, shaping shrubs as
. |needed, cleanup and debris disposal.
Work performed on 3/7 and 3/28/08.
~ abor 14.62|. Hrs. 40.00|  584.80T
So!eirolia.soleirolii 23 t}“ 3.99 91.77T
Debris Disposal 67.00 67.00T
SUBTOTAL : 743.57
. |Sales Tax 8.90% 66.18
|Payments/Credits ~ $-809.75
-~ TERMS: Invoice due upon receipt. After 30 days, a 1.5% service - '
fee will be assessed monthly. Ak $0.00
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City People's Gardens

-~ Vesign & Landscape

2939 E. Madison
Seatile, WA. 98112
Ph: 206-324-0963" Fx: 206-328-6114
Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 981125016

~ Invoice

DATE

INVOICE #

5/31/2008

2000-14630

DESCRIPTION -

aTy

MEASURE

RATE | -

AMOUNT

Monthly maintenance including weeding
and grooming garden beds and containers,
reducing Scilla and Hogweed, cleaning off
hardscape areas, resetting flagstone on
patio, planting, facilitating of mulch
blow-in, removing moss from pots, cleanup
arid debris disposal.

A?férk performed on May 7, 16, and 30th,
2008. ’ '

Labor : ;
On site design time with Catie Corpron
Smith CHEE

Materials:
Cleaning solution
Copper.plant labels
Mulch'- 24 yards

Plant Materials:

Roses - 'Social Climber', ‘Henvy Fonda',
"Honor' :
Alyssum ‘Snow Crystal'

Impatiens ~ pink

Tmpatiens 'Coral’

Impatiens "‘Coral'

Baby's Tears

36.43
3.5

[

20
50
18

a
3

6l

Hrs.
Hirs.

Bottle
Pkgs.

#2

4"
4"
4N
PP
4"

40.00
75.00

12.00
279
1,603.80

19.99

1.79
1.79
1.7
1.79
2.99

1,457.20T
262.50T

12.00T
 5.58T
1,603.80T

119.94T]|

35.80T
89.50T
32227
64.44T|
182.39T

Payments/Credifs

.- TERMS: Invoice due upon receipt. After 30 days,-a 1.5% service
fee will be assessed monthly.

Page 1

- TOTAL
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'City People's Gardens

- Invoice

¢ Wesign & Landscape DATE. INVOICE #

2939 E. Madison . . - :
Seattle, WA 98112 - : ‘%% 5/31/2008 | 200014630
Ph: 206-324-0963 Fx: 206-328-6114 '% ) :
Email: citypeoplesls@comcast.net %‘ ‘gﬁﬁ
BILLTO: | ﬁfi‘j -
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016

DESCRIPTION QTY MEASURE RATE AMOUNT
Debris Disposal 99,00 99.00T
SUBTOTAL 3,964.37
Sales Tax 9.00% 356.79

‘

Payments/Credits * $-4,321.16

“TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly.

Page 2

TOTAL

$0.00
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City People's Gardens
~Design & Landscape
2939 E. Madison

Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: city'peoplesls@cqmcast.net

BILL TO:

TAMARA & PETER WMUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016

Invoice

DATE

INVOICE #

6/30/2008

2000-14785

DESCRIPTION

QTY

MEASURE

RATE

AMOUNT

and grooming garden beds, shearing
Boxwood, installing plants, removing
Ogxalis under front Juniper, sweeping rocks
and patio, yeducing moss from walkways,
shaping Juniper and other shrubs as -
needed, cleaning out pond, restacking rock-
_vall, resefting pavers, activating and

esting firigation, cleanup and debris
disposal.

" | Work performed on 6/13 and 6/25/08.
Labor , ’ .

Materials: :
Gravel

Plant Materials:
Asanin europagum
Athyrium 'Ghost. Fern'
Dryopteris erythrosora
Arctostaphylos

Pratia pedunculata
Erigeron

Sword Ferns
Soleirolia soleirolii

Monthly maintenance incloding weeding -

3158

Bags

#1

#1
#1
4"
4"
#5
4_"

40.00

-7.00

9.99
10.99
8.99
3.29
3.29
24.99
3.29

8.99

1,263.20T

28.00T

2697T

29.97T|

43.96T
89.90T

. 164.50T
164.50T
74.97T
59.22T

Payments/Credits

TERMS: Involce due upon receipt.. After 30 days, a 1.5% service
fee will be assessed monthly.
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TOTAL
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City People's Gardens
7 Pesign & Landscape

4939 E. Madison:
Seatile, WA 98112 *

Ph: 206-324-0963 Fx: 206-328-6114

- Email: citypeoplesls@comcast.net

BILLTO:

TANARA & PETER MUSSER
14539THAVEE =~
SEATTLE, WA 98112-5016

Lsrm—rmrmu sememamriessssesas

Invoice

DATE INVOICE #

6/30/2008 200014785

DESCRIPTION

- QTY

- |Debris Disposal

|SUBTQOTAL
Sales Tax

MEASURE

RATE. AMOUNT

63.00 63.00T
2,008.19
9.00% 180.74

Payments/Credits $-.2,188.93'

TERMS invoice due upon receipt. After 30 days, a 1.5% service |

fee will be assessed munthly.

Page 2

TOTAL $0.00 |
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-

City People's Gagdens

Invoice

-~ Design & Land S ’ -
.pe t5n an_ BCARE DATE INVOICE #
2939 B, Madison . :
Seattle, WA 98112 % 71312008 2000-14887
Ph: 206-324-0963 Fx: 206-328-6114 %_ :
Email: citypeoplesls@comcast.net ¥ : ﬂ?ﬁﬁﬁ
BILL TO: g -
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA .98112-5016

-DESCRIPTION QTY - MEASURE RATE AMOUNT
Monthly maintenance including weeding , . ' :
and grooming garden beds, planting
existing containers, installing new
‘| containers, cleaning hardscapes,

straightening pot feet, reducing Horsetail,
testing, adjusting, and extending irrigation, |

" |reducing Boxwood, staking a tree, cleanup |

* nd debris disposal. -
Work performed on 7/3 and 7/15/08.
Labor _ 33.76 Hrs.| 4000  135040T
Design timme with Catie Corpron Smith -3 His. |. "75.00 225.00T
Materials:
Cedar Grove potting soi! g " Bags 6.79 54.32T
Containers : 3] Ea, 50.00 150.00T
Lodge Pole 1 ‘Ba. 6.50 6.50T
Wire . 3 Feet 0.50 L.50T
Irrigation matexials 9,00 9.00T
Plant Materials: . )
Silene 'Drueft's Variegated’ 4 #1 9.99 39.96T
Gaura lindhéimeri 2 - #1 9.99 - 19.98T
Cimicifuga Black Beauty' 1 #3 51.99 51.99T
Bergenia 'Winterglow' 4 4" . 3.99 15.96T
Snapdragon '‘Crown Carmine' 6 4" 299 17.94T
Cosmos ' 2 #1 7.99 15.98T

Payments/Cradits
“-“TERMS: Invoice due upon feceipt. After 30 days, a 1.5% service TOTAL
: fee will be assessed monthly. - )

Page 1
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City People's Gardens . . ~Invoice
‘ Qe31gn & Landscape DATE TR B
£939 E. Madison . : :
Seatile, WA 98112 ; -‘%% 7/31/2008 | 2000-14887
Ph: 206-324-0963 Fx: 206-328-6114 . 1%‘ 1
Email: citypeaplesls@comecast.net - %? % ’ ?ﬂﬁﬁ
BILLTO: - ‘ | pq'Lﬁ‘EJ. |
TAMARA & PETER MUSSER
145 39TH AVE E ,
SEATTLE, WA 98112-5016
DESCRIPTION QTY MEASURE RATE AMOUNT
Origanum 'Kent Beauty' 2 4" 5.99 11.98T
Browallia 'Marine Bells' 2 4" 3.99 7.98T
Zinnia 'Hybrid Apricot! 2 #1 3.99 7.98T|
Swedish Tvy Variegata" 4 4" . " 349 13.96T
Helichrysum . 4 4. 399 - 15.96T
.| Osteospermum 'Marbella' 4 4" 3.99 15.96T
Osteospermum "Acapulco’ 4 4" 3.99 . 15.96T
~"Teuchera 'Ginger Ale' 1 #1 999 9.99T
' domoea batatas 'Marguerite' 6 4" 3.99|" 23.94T
Sanvitalia - frailing yellow 6 4" . 399 23.94T
Zinnia - orange 3 4" 399 - . 1197T
Lantana 'Castfe Ortenburg' 6 AL 3.99 23.94T
Salvia'Black & Blue' 3 #1 o0 999 29.97T
Fountain Grass - purple 1 #1 12.99 12.99T
Coleus Rustic Orange' 2 4" 3.99 7.98T
Heuchera 'Lime Rickey' 2 #1 11.99 23.98T
Begonia hiemalis 2 4" 3.99 798T
Irnpatiens ‘Salmon' 4 4" 3.99 15.96T
Fancy Geranium 3 4" 6.99 20.97T
Lobelia 'Marine Blue' 9 4 329  29.61T
Coleus.'Fishnet Sfockings' 2 4" 3.99 7.98T
Nicotiana 'Lemon Lime' 6 4" - 3.96|. 23.94T
Fuchsia 'Golden Marinka' 2 4 . 3.99 7.98T
Tuberous Begonia = 2 4" . 3.99 - 7.98T
Coleus 'Golden Bedder' 2 4" 3.99] - 7.98T
Heuchera 'Obsidian’ 2 #l 12.99 25.98T
Coleus 'Creamy Pineapple’ 3 Co4n 3.99 11.97T
Coleus 'Texas Two-Step' 3 4" - - 3.99 11.97T
'|Payments/Credits °
TERMS: Invoice due upon receipt. After 30 days, a 1.5% service TOTAL
fee will be assessed monthly.

Page 2
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City People's Gardens

Ihvoice

"Design & Landscape

o DATE INVOICE #
2939 E. Madison
Seattle, WA 98112 5 % 7/31/2008 2000-14887 -
Ph: 206-324-0963 Fx: 206-328-6114 3 % : .
Email: citypeoplesls@comcast.net ) ? lzgﬁﬁ
BILL TO: ‘ A _
TAMARA & PETER MUSSER
145 38THAVEE = .
SEATTLE, WA 981_12-5[}16

DESCRIPTION QTYy MEASURE RATE AMOUNT

- | Impatiens 'Super Elfin' . 2 6" 4.99 9.98T
Hosta 'Abba Dabba Do’ 3 #1 " 12,99 38.97T
Fuchsia 'June Bride' 3 6" . . 6.99 20.97T
Hebe Pinocchio’ 2 #1 9.99 19.98T
Debris Disposal- 70.00 . 70.00T
SUBTOTAL 2,557.21
wales Tax 9.00% 230.15

Payments/Credits ‘$-’2,787.36

TERMS Invoice due upon recelpt After 30 days, a 1.5% service
fee will be assessed monthly. ' .

Page 3

TOTAL

$0.00
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City People's Gardens Design ‘ ' - Invoice
. -, & Landscape - :
" 2939 E. Madison
Seattle, WA 98112

Ph: 206-324-0963 Fox: 206-328-6114
Email: citypeoplesls@comeast.net

DATE INVOICE #
85312008 | 2000-15108

BILL TO: .

TAMARA & PETER MUSSER
145 39TH AVEE
SEATTLE, WA 98112-5016

DESCRIPTION : o SUBTOTAL

Installation of rock throughout the garden to help eliminate soil erosion and $4,000.00
installation of flagstone steppers at access points as per bid by Steve Dickinson. .

Worlk performed in August, 2008,

" 1$1,455.00 deposit applied _ © 1-$1,455.00
‘ $360.00
Sales Tax
_ Total $2,905.00
TERMS: Invoice due upon receipt. : Balance Dus $0.00

After 30 days, a 1.5% service fee will be assessed monthly.

1
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City People's Gardens Invoice

" Design & Landscapf: ' ;

DATE INVOICE #

2939 E. Madison : .
Seattle, WA 98112 - % 8/31/2008 2000-15106
Ph: 206-324-0963 Fx: 206-328-6114 %& ¢ - ;
Email: citypeoplesls@comcastnet 1 %ﬂ-ﬁﬁﬁ

[BiLLTo: ﬁ‘fﬁ

.|TAMARA & PETER MUSSER :
145 39TH AVE E '
SEATTLE, WA 98112-5016
DESCRIPTION . QTY. MEASURE . RATE AMOUNT

Monthly maintenance including weeding
and grooming garden beds, containers, and
hardscape, shaping Boxwood and other
shrubs as needed, planting, testing

- |ixrigation, applying Sluggo; pruning trees
as needed, cleanup and debris disposal.

. Work performed on August 1, 15,22, and
29, 2008.

. |Labor ©36.99 Hs. 40.00|  1479.60T
On site design time with Catie Ccrpwu 5 His. 75.00 375007
Smith
Materials: | .

Sluggo 1 Ea. 9.99 9.997
Plant Maﬁeuals .

Hebe "Western Hills' 3 #1 9.99 29.97T| -
Styrax japonicus ‘Pink Chimes' 2 #10 160.00 320.00T
Gardenia 'Kleim's Hardy' 2 “#3 45.99 91.98T|
Euonymus 'Silver Queen' 2 #5 29.99 59.98T
Hydrangea quercifolia Pee Wee' 3 #2| 36.99 110.97T
Polystichum munifum . 6 #1 9.99 59.94T

. | Miscanthus sinensis 'Cabaret’ 2 #51 41.99 83.98T
Gaultheria shallon 36 4n1 3.99 143.64T
Dahlia 'Dark Angel 6 1 6.99 41.94T

- 1Carex Frosty Curls' 6 #1 6.99 41.94T
Payments/Credits
TERMS: [nvoice due upon receipt. After 30 days, a 1.5% semce TOTAL
fee will be assessed monthly. _
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City People's Gatdens e : A Invoice

_—--.D v = -
Design & Landscape SATE . INVOICE#
2939 E. Madison . . -
Seattle, WA 98112 _ %‘% 8/31/2008 200015106
Ph: 206-324-0963 Fx: 206-328-6114 : % &
Email; citypeoplesls@comcast.net : ..l,
BILLTO: - . ﬁ‘fﬁ , %
TAMARA & PETER MUSSER _ '
145 38TH AVE E _
SEATTLE, WA 93_112—5016
DESCRIPTION QTY MEASURE RATE AMOUNT
Carex 'Fiosty Curls' 3 - 41 | 3.99 - 11.97T
Helianthemum Ben Ledi' 12 4" 3.99 47.88T
Blechnum spicant 2 #2| - -16.99 33.98T
Hydrangea 'Endless Summer' 3 #5 43.99 131.97T
- | Agapanthus 'Storm Cloud’ 5 #2 24.99 124.95T
Cotula Platt's Black' 18 4" 3.29 59.22T
Coreopsis 'Moonbeam' 3 #1 899 2697T
. tsarum - European Ginger 3 6" 8.99 26.97T
- Physotarpus Dart's Gold' 1 #2 22.99 22.99T
- | Spiraea "White Gold' : 2 #1 11.99 23.98T
Miscanthus sinensis 'Morning Light' - 2 sl 999| - 10908T
Hakonechloa 'Aureola' : 5 #1 15.99 79.95T|
Carex testacea 5 4" 3.99 19.95T
Sedum ewersii 12 4" 329 -39.48T
Debris Disposal , ® R A 119.00( - 119.00T
SUBTOTAL 1 : 'L 3,638.17
Sales Tax _ Co % - 9.00% 32744
Payments/Credits  $-3,965.61

W TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

fee will be assessed monthly. 2
) Page 2

TOTAL  $0.00
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Invoice

After 30 days, a 1.5% service fee will be asse:ssed monthly.

City People's Gardens Design
-, & Landscape
Seatile, WA 98112 .
Ph: 206-324-0963 Fx: 206-:328-6114 ' 9/30/2008 2000-15237 l
Email: citypeoplesls@comecast.net )
BILL TO:

TAMARA & PETER MUSSER

145 39TH AVE E .

SEATTLE; WA 98112-5016

DESCRIPTION SUBTOTAL

Re-grout of 700 square foot flagstone patio as per bid by Steve Dickinson. $4,795.00

Work performed in September, 2008.

Labor credit -$1,695.00

SUBTOTAL $3,100.00 .

$1,742.18 deposit applied *|-$1,742.18

% $279.00

Sales Tax '

Total $1,636.82

_ TERMS: Invoice due upon feceipt. B;a[ance Due $0.00
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City People's Gardens
"esign & Landscape
2939 E. Madison
Seattle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
" Email: citypeoplesls@comcast.net

BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE-E
SEATTLE, WA 98112-5016

Invoice

DATE INVOICE #-

9/30/2008

200015236

- 'DESCRIPTION

QTY

RATE AMOUNT

Monthly maintenance including weeding
and grooming garden beds and hardscape
areas, shearing Ilex hedge, trimming Ivy,
shaping Pines and Persimmon free, " .
reducing Oxalis, installing drain rock under
garage stairs, planting, fransplaniing
Heathers and Phormium, removing fiuit
~ 'ebris, pruning shrubs as needed, cleanup
.,.nd debris disposal.

Work pcrfonﬁed on September 3, 12, 19,
and 26, 2008.

Labor- '
Design time with Catie Corpron Slmth

Materials:
Drain rock - 7/8"

Plant Materials:

Hebe McKeanii'

Lavandula 'Hidcote'

Pittosporum tenuifolium 'Marjorte
Cliannon'

Phormium 'Platt's Black!

Viola Penny White' g
Pansy 'Peach Shades'

3411

"MEASURE

His.
His.

Yard|

#1
#1
#3

#1
.4
4"

4_{! _'

b
1,534.95T
225.00T

45.00| -
75.00

60.00| 60.00T

12.99
8.99¢
32.99

77.94T
" 89.90T
32.99T

27.98T|:
57.28T) -
64.44T
25991T

13.99
179
1.79

© 329

Soleirolia soleirolii Baby's Tears'

Payments/Credits

- TERMS: Invoice due upon receipt. After 30 days, a 1.5% service
fee will be assessed monthly.

Page 1

TOTAL
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. City People's Gardens Invoice
- "Design & Landscape S SR
- 2939 E, Madison - :
Seattle, WA 98112 9/30/2008 2000-15236
Ph; 206-324-0963 Fx: 206-328-6114 ‘
+ Email: citypeoplesls@comcast.net
BILL TO: _
TAMARA & PETER MUSSER
145 39TH AVEE
‘SEATTLE, WA 98112-5016
DESCRIPTION QTY MEASURE RATE - AMOUNT
Hebe glauca 18] 4" 329 592217
Anemone Flaming' ' "5 6" . 6.99 34.95T
Campanula 'Dicksoi's Gold' | 3 6" 6.99 20.97T
Narcissus bulbs - 30 Ea.|. 1.19 35.70T
Tulip ‘Daiwin Hybrid 100 Ea. 0.79 79.00T
. |Debris Disposal 9800 . 98.00T
SUBTOQTAL 2,758.23
Sales Tax 9.00% 248.24

PaymentsiCredits  $-3,006.47

" TERMS: Invoice due upon receipt. After 30 days, a 1.5% service

" fee will he assessed monthly.
Page 2

TOTAL

§0.00
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Invoice

City People's Gardens
" Design & Land .
e Anacape . DATE INVOICE #
2939 E. Madison : . :
Seattle, WA. 98112 % 9/30/2008 | 2000-15238
. Ph: 206-324-0963 Ex: 206-328- 6114 % '
Email: citypeoplesis@comeast.net i %— h‘zﬁﬁﬁ
BILLTO: ﬁ‘fﬁ
TAMARA & PETER MUSSER
14539THAVEE
SEATTLE, WA 98112-5016
- DESCRIPTION QTyY MEASURE |  RATE AMOUNT
Exfra rock work as per Peter Musser
including installing additional granite
. |retaining wall below garage and tightening
flagstone wa]kway steppers for safer
footing. ‘
. | Work performed on 8/27 and 9/15-18/08.
- abor . 14.88 Hrs. 45.00 669.60T |-
| Materials: .
‘White river basalt 51.00 51.00T
Variegated standing granite - L.5" 47.40 47.40T
Pennsylvania bluestone 40.00 40.00T
Bandera granite 83,70 83.70T
SUBTOTAL _ 1891.70
Sales Tax B r 9.00% . 8025
Pay_men‘tsfcredits ‘ $-971’.5;5
TERMS Invoice due upon recmpt After 30 days a 1.5% service o :
fee will he assessed monthly. o] TOTAL $0.00
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City People's Gardens

Invoice

Page 1

“Desi d
esigh —— scape DATE INVOICE #
2939 E. Madison i - .
Seattle, WA 98112~ - % 10/31/2008 | 2000-15373
Ph: 206-324-0963 Fx: 206-328-6114 i % ‘a |
Email: citypeoplesls@comeast.net 4 %&ﬁg’ﬁ
BILL TO: P
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016
DESCRIPTION QTY - MEASURE RATE . AMOUNT
Monihly maintenance including weeding :
and grooming garden beds, transplanting
Thujas, planting, mulching, cleanup and
debris disposal.
Work performed on October 10, 17, and .
31,2008. .
Labor - _ 59.46 His. 4500 2,675.70T
On site desigii-time with Catie Corpron 4 His 75.00 300.00T
Smith .
Materials: ) :
Cedar Grove compost 13 Bags ©6.79 88.27T
Lodge pole - 8 1 Ea. 7.00 7.00T
Misc. materials 51.88 51.88T
Plant Materials: _ 4 ' .
Cupressus sempervirens 5] #15 276.00 1,380.00T
Viola 'Penny Orchid Frost' 4 4" 1.79 7.16T
Cyclamen 20 4" 6.99 139.80T .
Hebe 'Tricolor 9 1 #1 9.99 9.99T |
Dinosaur Kale 1 #1 5.99 5.99T
Ornamental Pepper ) v 2 4" 4.99 - 9.98T).
Comprosa ‘Evening Glow' 1 6" 9.99 9.99T
. | Viola 'Penny Primrose’ 4 4" 1.79{ 7.16T
Viola 'Panola Rose Picture’ T2 4" ©L79}- 3.58T
Viola ’Mar_iposa Marina' 6 4" 1.79 10.74T
Payrients/Credits
TERMS: Invoice due upon receipt. After 30 days, a 1.5% service | rqrar
fee will he assessed monthly. - s
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Page 2

'Cit}'r People's Gardens Invoice
Vesign & Landscage "DATE . | INVOICE#
2939 E. Madison :
Seattle, WA 98112 . 10/31/2008 2000-15373
Ph: 206-324-0963 Fx: 206-328-6114 :
Email: citypeoplesls@comeast.net % &?‘
" |BILL TO: '?.LQ
TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 98112-5016
DESCRIPTION QTY . MEASURE RATE AMOUNT
| Carex testacea 3| 4" 4.99 14.97T
Hebe pimeleoides 2 4" 6991 - . 13.98T
Viola 'Pendy Blue' 4 4" 1.79 7.16T
Viola 'Delta Blue' - 2 4" 1.79 3.58T
Vinea major "Wojo's Gem' 518 4" 3.29 16.45T
Dusty Miller 6 .4 3.99 23.94T}
Viola - blue 14 4" 179 25.06T
“Aster - purple 2 6" 3.99 7.98T
" deuchera 'Key Lime Pie' 2 #1 13.99 27.98T
Ajuga reptans ‘Black Scallop' 2 4" 3.29 6.58T
Acorus 'Ogon’ 2 4" 3.99 7.98T
Equisetum 1" #1 8.99 8.99T
Helleborus : 2 4" 6.99 13.98T| -
Polystichum polyblepharum 2 #1 - 9.99 19.98T
Fern 2 4" 5.99 11.98T
Liriope 1 #1 10.99 10.99T
Debris Disposal - 61.00| "~ 61.00T
SUBTOTAL 4,989.82
Sales Tax = 9.00% 44908
Payments/Credits  $-5,438.90
TERMS Invoice due upon receipf. After 30 days, a 1.5% service )
feo will be assessed monthly, TeiaL ~ $0.00
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City People's Gardens Invoice
~Desigh & Landscape :

iy : i DATE INVOICE #

2939 E. Madison —

Seattle, WA 98112 _ i % 11/30/2008 | 2000-15538

Ph: 206-324-0963 Fx: 206-328-6114 "%

Email: citypeoplesls@comeast.net . -@ % A

BILL TO; Hﬁﬂ

TAMARA & PETER MUSSER

145 39THAVEE

SEATTLE, WA 98112-5016

- DESCRIPTION CQTY MEASURE RATE AMOUNT

Monthly maintenance. including weeding ' '

and grooming garden beds and hardscape

areas, skimming pond, raking_ leaves,

reducing Oxalis, planting fern grotto,

planting Thujas, trimming Leylandii

hedges, pruning Laurel, shaping shrubs as

ncedbd cleanup and debris disposal.

M:)rk performed on'November 5, 12, 20

and 26, 2008
) L_abor 54.02( _ His. 45,00 2,430.90T

Materials: ’

Gardner & Bloome soil building compost 2 Bales 8,99 19.98T

Cedar Grove compost 7 Bags 5.79 40,53T

Plant Materials: ) .

Baby's Teais 15]- 4 3.29 49.35T

Deer Fern =% #1] 8.99 . 2697T

Maiden Fern _ 8 4" 3.99 31.92T
. | Thuja occidentalis ‘Emerald Green! 8| 7 89.99 719.92T.

Débris Disposal 759.00 259,00T

SUBTOTAL 3,578.57

Sales Tax 9,00% 322.07

Paymentis/Cradifs $-3,90h,64
TERMS Invoice due i upan receipt. After 30 days a 1.5% service s
fee will be assessed monthly. . TOTAL .00 i
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. City People's Gardens
~~Design & Landscape
2939 E. Madison

" Seaitle, WA 98112

Ph: 206-324-0963 Fx: 206-328-6114
Email: citypeoplesls@copmcast.net

|BILL TO:

TAMARA & PETER MUSSER
145 39TH AVE E
SEATTLE, WA 28112-5016

Invoice

DATE

INVOICE #

12/31/2008

200015607 . |

DESCRIPTION.

Qrty -

MEASURE

RATE

AMOUNT

Monthly maintenance including weeding
and grooming garden beds and containers,
staking Italian Cypress, raking leaves,
skimming pond, mulching Lavenders,
refieshing color in containers, reducing Ivy
from Thuja bed, shaping shrubs as needed,
cleanup and debris disposal.

Work performed on 12/5 and 12/12/08.
Labor

Materials:

Lodge pole - 6'

Greenwire |

Gardner & Bloome soil building compost

| Plauit Materials:
Primrose - red/white

. |Debris Disposal

SUBTOTAL
Sales Tax

23

10

Ba.
Feet
Bale

!;i-"

45.00

0.50
9.99

L79

35.00

. 5.00%

6.50

1,035.00T

13.007
2.50T
9.99T

17.90T

35.00T

1,113.39
100.21

Payments/Credits $-1,213.60

TERMS Invoice due upon receipt. After 30 days, a 1.5% service

fee Will be assessed monthly.

TOTAL

30.00
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City People's Gardens Design

. & Landscape

¥ 2939 E. Madison
Seatile, WA 98112
Ph: 206-324-0963 Fx: 206-328-6114

Email: citypeoplesls@comcast.net

BILL TO:

Invoice

DATE INVOICE #

2/28/2009 2000-15819

145 39TH AVE E

TAMARA & PETER MUSSER

SEATTLE, WA 98112-5016

After 30 days, a 1.5% service fee will be assessed monthly.

DESCRIPTION . SUBTOTAL
Installation of channel drain with decorative grate at base of entry steps asper  {$3,950.00
bid by Steve Dickinson.
Work performed in February and March, 2009.
$1,436.00 deposit applied -$1,436.00
$355.50

Sales Tax

| Total  $2,869.50
TERMS: Invoice due upon receipt. Balafice Dué '$0 06
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID

CONYBEARE BRITTON, husband and :
wife, NO. 12-2-22451-0 SEA
Plaintiffs, : o
: CORRECTED DECLARATION OF
V. . TONY SACCO

PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife,

Defendants,

. Tony Sacco, states and declares as follows:

1. I am over the age of 18, have personal knowledge of the facts and
circumstances contained herein, and I am competent to testify therefo. I currently
reside at 10427 65th Ave S., Seattle, Washington. .

2. 1 prcviousiy signe(i a Declaration in this maiter that had been prepared _
by Adam Asher: See Exhibit A, which is the final version and exhibit A to the
declaration that Adam Asher emailed me. [ signed it and mailed it to Mr. Asher but
did not make a copy pf the signed document. .I provided a copy of that declaration to

Scott Sleight and I discussed that declaration with Scott Sleight on April 26, 2013,

CORRECTED DECLARATION OF TONY ) 4 .Aﬁle'f_‘"g;‘ &Cressmanu
SACCO - 1 : : e
132338.1/100758.2
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3. During that telephone call, it became apparent to me that certain
statements in the decie:nration I had signed were not accurate. Based on information
that had been pi*ovided to me by Mr. Asher, I thought that the declaration he had
prepared was accurate at the timé I signed it, but once I fm’ther discussed it with Scott
Sleight, I realized that certain facts needed correction and that information that I had
provided Mr. Asher was either not in the declaration or is stated incorrectly in the
declaration.- |

4, Because of this, and to clarify any doubts or confusion, I asked Scott
Sleight if he would meet me at his client’s property so that I could further refresh my
recollection of What I had done when performing landsc;ping for Peter and Tamara
Musser in épproxiﬁaately 2007 and 2008 o

5. 1 met Scott Sleight at his client’s property on April 30, 2013. We
further discussed the declaration I had signed and my recollection of what I had
considered to be the boundary line between the two properties and the areas of the
Musser Property that my crew and I had worked on. Iam revoking my dcclaratién at
Exhibit A and replacing it with this Declaration.

6. Based on my site visit on April 30, 2013 and review of the photograph

' at Exhibit B, I am certain that the wooden fence and the trajectory of that fence if
projected west represent the perceived northern boundary of the Musser Property
. during the time I was working at that property, The row of potted cedar {rees that are
currently extending ea;‘t‘ to west along the same line as the wooden fence shown in
Exhibit B represents \;Vhat_ I believed to be the obvious northern boundary of the
Musser Property an;d that is the location that I had the City Peoples landscaping crew

. maintain up to. Neither zﬁy crew nor myself maintained any of the landscaping north

SACCO b 2 SEATTLE, WASITERITON 11044008

CORRECTED DECLARATION OF TONY A@rg &Cressiianms
I | : QU0 Fae (o) 281000
132338.1/ 100758.2
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of the wooden fence ;r the current location of the potted cedar trees, The potted
cedar frees in Exhibit B are located in the same approximate location as the
construction fencing shown in Exhibit C. ‘

7., For further clarification, the survey exhibit to my prior declaration and
the shaded red area on that exhibit were prepared by Mr. Asher. I stated in
paragraph 6 of that declaration that “I believe the highlighted area is the area of the
Musser Property that we maintained,” because I believed the survey stakes were
represented by the northern-most black lirie on that survey exhibit and that our
maintenance boundary, most significantly at the formal rockery, was somewhere a
few feet closer to the southern red line: I now realize that I misunderstood the survey
because I had ﬁought that the northern-most red-line was the same location as whete
the potted cedar trees shown in Exhibit B are currently located. In fact, I can now
say that the City Peoples crew did not perform work up to the northém-most red line
but, rather, only to the southern-most red line drawn by Mr, Asher on the survey
exhibit. I do not recall maintaining the formal rockery north of the row of potted
cedars shown in Exhibit B, The photographs at Exhibits B and C most accurately
reflect what we treated as the Mussers’ northern boundary line, represented by the
potted cedar trees and the construction fencing. I did not and I never observed the

. City Peoples crew perform wo-rk north of the wooden fence or north of the potted
cedar trees in Exhibit B. |

8.  The photographs in Exhibit D show several wax leaf privet plants that
seemed to have been planted at what we considered the boundary line to mark the
notthern boundary of the Musser Property. Wax leaf privets are a type of plant that is

often used in landscaping to establish a boundary.

CORRECTED DECLARATION OF TONY ﬁrg &Cresamian:
SACCO -3 oo W

132338.1/100758.2
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9. Inparagraph 3 of the declaration prepared by Mr, Asher, it states “At all
times, I believed the rhododendron was clearly on the Musser Property.” This is not

accurate. 1 did not know if the root ball of the rhododendron was on the Musser

Property or not. The only work I did on the thododendron was to occasiox_lally trim-

the south side of it and to remove ivy from the trunk as needed. I do not recall |

trimming the sides of the Rhododendron and never pruned the porthem side of that
bush. |

10, In paragraph 4 of the declaration prepared by Mr. Asher, it states “I
Eelieved the laurel was on the Musser Property'r.” This also. is not accurate. I believed
that the laurel was north of the Musser Property or right on the property line.
Occasionally, City Peoples’ crew trimmed the south side of the }ziurel to remove
branches hanging over the Musser patio. I néver trimmed any other sides including
the nqrthem side of the laurel, nor did we maintain the top or the height of the laurel.

11, In paragraph 5 of the declaration prepared by Mr. Asher, I reference
several arborvitae on tﬁe Musser Property. Those arborvitae are no longer present on
the Musser Property. There currently are two arborvitae on the Britton Property, but
City Peoples did not perform any maintenance on those two arborvitae, During my
maintenance, I believed those two arborvitae Iwere on the Britton Property. The

" weeding and oxalis removal referenced in paragraph 5 of that declaration occurred

only south of these two existing arborvitae. There remains a boxwood bush just

north of these two arborvitae that City Peoples occasionally trimmed the south side |

of,

CORRECTED DECLARATION OF TONY _ 4.'Ahle§rg¢$ﬁ§§mamu
SACCO -4 ' . ‘ e e
132338,1/ 100758.2
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12, City Peoples did not maintain the following: The euonymus bushes
between the rhododendron and the laurel; the fuchsia plant and surrduncling area
between the laurel and the rockery; and the roc_kery north of the potted cedar trees.

13, When I met Mr, Asher at the Musser Property and again Qhen I met Mr,
Sleight at the Britton Property, I observed the location of the Mussers’ survey stakes
and the red tape connecting those stakes. The stakes I observed are located well
north of the area maintained by City Peoples. I even asked Mr. Asher why the
Mussers would want to put a fence where the wooden stakes are located. Mr, Asher
made a comment to me that he is also surprised that the Mussers want to put a fence ‘

 there and he said somethi.ng like “you would think they have plenty of land,” which
led me to believe we were on the same page. Clearly we were not,

14, 1 told Mr. Asher several times that we treated the boundary line as a

blurry area and we only cleared areas that we felt made logical sense in the Mussers’

garden. These areas were not north of where the potted cedar trees are currently
located. -
I declare under penalty of perjury under the laws of the state of Washington that

the foregoing is true and correct,

Executed this day of , 2013,
By:
Tony Sacco
CORRECTED DECLARATION OF TONY A@@ﬂ%ﬂ@gﬁﬁ manme
SACCO -5 -' - R
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Honorable Monica Benton
Hearing Date: June 7, 2013, 9:00 a.m.
: With Oral Argument

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID
CONYBEARE BRITTON, husband and wife, NQ. 12-2-22451-0 SEA
Plaintiffs, | SECOND DECLARATION OF
‘ : ADAM R. ASHER
v.
PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife,
Defendants.

I, Adam R. Asher, am over the age of 18 years, am competent to testify to the matters
set forth herein, and rﬁake this declaration of my own personal knowledge and belief.

1. I am one of the attorneys for Defendants Peter M. Musser and Tamara H.
Musser.

2..  Attached hereto as Exhibit A is a true and accurate copy of a survey prepared
by Barghausen Consulting Engineers, Inc. dated October 3.1 , 2012,

3 Attached hereto as Exhibit B is a true and accurate copy Qf a Iphcto graph of
the rhodedendron area.

4, Attached hereto as Exhibit C is a true and accurate copy of a photograph of

the area between the rhododendron and laurel;.

Socius Law Group, PLLC

. SECOND DECLARATION OF : ATTORNEYS
ADAM R. ASHER =1+ Two Union Squara » 801 Union Street, Sulte 4950
- Seattle, Washington 98101.3551
114573 doc Telephone 206.838.9100

Facsimiie 206.838.9101
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5 | Attached hereto as Exhibit D is a true and accurate copy of a photograph of
the laurel.

6. Attached hereto as Exhibit E is a true and accurate copy of the Declaration of
Timothy J. Dyson.

A Attached hereto as Exhibit F is a true and accurate copy of the Declaration of
Deborah Klein. '

8. Attached hereto as Exhibit G is a true and accurate copy of Plaintiffs’
responses to First Set of Interrogatories and Requests for Production.

9. Attached herﬁfto as Exhibit H is a true and accurate copy of the Statutory
Warranty Deed dated April 16, 1999.

10.  Attached hereto as ExhibitIis a true.and accurate copy of portions of the
depﬁsition transcript of Brigid Britton taken on April 3, 2013. | -

11.  Attached hereto as Exhibit J is a frue and accurate copy of email
correspondence between counsel for the parties regarding the Mussers’ request for
supplemental Hiscovery Tesponses.

I declare under the peﬁalty of perjury of the laws of the state of Washington that the

foregoing is true and correct.

e
DATED this |U_day of May, 2013, at Seattle, Washington.

Loy tins,

Adfam R. Asher
SECOND DECLARATION OF Sodlus Low Sroup, L
ADAM R. ASHER Ko Two Unlon Sguare » 601 Unlon Strest, Suita 4850
i A Seattle, Washington 96101.3951
114573 doc Telephone 206.838.9100

Facsimile 206.838.9101
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Hosopable Monica Benton

_SUPRRIOR COURT OF WASHINGTON FOR KING COUNTY
MARK BRITTON and BRIGID o
CONYBEARE BRITTON, husbaud and wie, NO. 12-2-22451-0 SEA |
Plaintiffs, DECLARA‘I‘ION ox mtmlm
; ) DYSON
X
PETER M. MUSSER AND TAMARA H.

MUSSER, lusband and wifs, -«

Defendants,

§, Timothy J. Dyson, am competent t& {ostify 1o the ronttels st forth lierain and make
this declasdtion of my otwn personal knowledge and befief,

1 My wife, Julie €. Brysomn, and § purchﬁsccl the hnusc;-leoated at2815 il?ast Joha
Sixeet, Seattle, WA 9511 2 in Avgust 1997 froin the Estate of Luther €, Losey.

2. Atthe timé we purchased the Imuse, ithad not beeix lived in for some tie.
Our understamimg was that it had been vacant for several years, The house was ina serious
stam &Ed!&:cpmt \?.’a udettook aJarge renovation of the house.

3. Theexterorofthe I}“op@z}.}f Itad not been maintained cither and was vesy

overgeown., Beeause our focus was on vesovating the house itself, we did potdo genersl
madntenance of the landscaping.

DECL&RA‘EION OF Tmomw Sogiug Law Graup, PLLe

AT FQ :,1 u BE9a

DYSON - wJu Trva Urfn '*qum- o 4050
! St tw'“nd.gsnsa ofabs
W0

m::.muum A3za1d1
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4, Once the renovations of the house were done, in 1999, we. started doing veey
mintnual landscaping, We cleared around all three sides of the house. The elearing genesally

consisted ofsimply rermoving overgrowth, We did vl reimove any significant trees ox

- bushes. Not did we plant anything,

5. We mtnndad to laddgeaps the entm, property, but before we c&d, (S feuuu ’
another hénse for sale that we purshased. We then so[d this house 1o Foh Klein i In April
1995, Msf tndésstanding is that Yofn Klein did fuether reridvations to the bouse, and that
JdlmKlem did all of'the laedseaping,

1 declare under penaley of perjury under ths Izmrs of ths state of Washmgton that g
' foreqoing is e and corteck.
Timothy 1. I)}mn
cuted this W‘ llaé; of rlzwv '«W}/ 52003,
at AQ’,&IL_"._.&_
DECLARATION OF FIMOTHY I . I Soclua LawGroun, o110
YE ) By T e !.h-tm Sube 3350
woitds o &?qusms?;:‘fém
I‘hwhﬂezﬁwasiﬁt
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INTHE SUPERJIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID |
CONYBEARE BRITTON, hushand and
wife, . . : NO. 12-2-22451-0 SEA
Plaintiffs, :
DECLARATION OF DEBORAH
. KLEIN -

PETER M. MUSSER AND TAMARA H.

MUSSER; husband and wife,
Deff.-._ndants.

. Deborah Klein states and declares as follows: )

1. I am over the age of 18, have personal knowledge of the facts and
circumstances contained herein, and I am competent to testify thereto. I currently
reside at 760 Park Avenue, Apartment 6, New York, NY 10021.

2 From April 30, 1999, through October ‘13', 2003, my ﬁusbzlind and I

owned the Property at 3815-East John Street, Seattle (‘?rope@.”) We sold the ‘

Property to Mark and Brigid Britton. _ o

3. I am providing this Declaration fo explain what we belisved to be and |
treated as the southern boundary line of the Property during our approximate four and |

* one-half years of ownership of the Property.

: @&5 &%&ismamm
DECLARATION OF DEBORAH KILEIN -1 ) mﬁ’gﬁ%ﬁ« K

128933.1/1007582
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" DECLARATION OF DEBORAH KIEIN -2

4. The descriptions of our landscaping and maintenance acﬁviﬁés and of

the southern buundarﬁr line of the Property are made as if1 am standing on the Property
facing Séuﬂ;. ) ‘ _ .
- 5. When we purchased the Property, the wooden fence shown in Exhibit A
was already present. While fae wooden fence does not mun, the entire length of the
southern boundary line of the Property, if a line parallel to the wooden fence is
éi‘ojected w&shvax& (to the righi:l on Exbibi?t A,) that projected line running West would
53 consistent with what we considered to be the sml.lthem boundary of the Property and
we ezcluswaly maintained the plants and laudscapmg up to that projected line.

6. When we purchascd the Propeity, there wes not very much Iandscapmg
along- the southern boundary of the Property, so we had significant landscaping
installed along what we believed %0 .be the somemjmundary of the Property.

7.  ‘The tecaporasy fencing and all troes, bushes ot plants immediately ribrth
of or attached thereto shown in Ex_]:ibitB marks what we considered to be the southern
boundary of the Property. We, and our gavdeners and landscapers, were the only

! pedple who maintained the landscaping, including watering, planting and maintenance

up to therlocation where the fencing in Exhibit B is located. We considered afl of this

area to be our property.
8. We installed the stone pathway shown in Exhibit C and our gardeners

" and T exclusively maintained a row of plants to the south side of the stone pathway as a

privacy screen.

9, While we kept this row of plants maintained, the neighboring yard to the

-South of what we considered fo be the sonthern boundary of the Property was not

maintained by the family that owned what is now the Musser property. It was

overgrown and not maintained, Because of that condition, our landscaping activities

128933.1/100758.2
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were very obvious and easily discamibl.c from the mon-landscaped property to the

(W]

south.

10. We had our ;gardeners install the watering hoses shown in the
photographs in Exhibit D to water the plants that we mamimned along what ;:ve
considered to be the southem boundary of the Property. '

11. We _also exclusively maintained the rockery and plants up to where the

. temporary fence is located in Exhibit E. We believed this was prt of the Properfy and
used it as such at all times.. |

e - R

12. | During the entire time we owned the Property, no one who owned or

10|| occupied ﬂle_l\fiusser Property ever complained about our activities along the southern

1.1 boundary or asserted that it was not part of our Property. ‘ )

1 2 I declare under penalty of perjury under the laws of the states of Washington

13| and New Yorkthat the fo;:egoing is frue and correct.-

14 " Dated this gal_u‘ﬂay of M@M 2012,

15 , 5

s e D
By: ¢ / : ca

171 : Deborah Kl o

18}

19

204

22|
23
24

AhisteSrossmans.
o TENTTLR SO Fe
B L Y

" DECLARATION OF DEBORAH KLEIN - 3
128933.1/100758.2
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
"IN AND FOR THE COUNTY OF K_ING

MARK BRITTON and BRIGID
CONYBEARE BRITI'ON husband and
mfe _ NO. 12-2-22451-0 SEA

Plaintiffs, _ L
: DEFENDANTS’ FIRST SET OF
V. INTERROGATORIES AND
: . REQUESTS FOR PRODUCTION OF
PETER M. MUSSER AND TAMARA H. DOCUMENTS TO PLAINTIFES
MUSSER, husband and wife, AND RESPONSES AND
OBJECTIONS THERETO

Defendants.

GENERAL OBJECTIONS

Plaintiffs Mark Bntfon and Brigid Conybeare Britton (“Plamtlffs”) make the
following General Objections. Each of these General Objections is incorporated into
each of Plaintiffs’ 1csponses

1. Plaintiffs object to Defendants, Pefer M. Musser and Tamara H, Musser

(“Defendants™) definitions and instructions to the extent that they seek to impose upon

Plaintiffs any obligation beyond those found in the Washington Civil Rules and the
Local Rules for King County. Defendants’ definitions and instructions are ovely

. broad, unduly burdensome, vague, and confusing. Plaintiffs do not intend to bé bound

DEFENDANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmmansie
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS 4AC ity
THERETO -PAGE1

128554.1
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by the arbitrary definitions and instructions as stated in Defendants” discovery requests
and will answer the discovery requests only as required by the Washington Civil Rules
and the Local Rules for King County. I |

2. Plaintiffs® responses to Defendants’ Intefrogatorias and Requests for
Production represent its reasonable efforts to provide information within its possession,
custody, or control after 2 reasonable search. Plaintiffs reserve the righ}f to amend,
Sup:plét;lcni, or alter its answers sef forth herein and to provide addiii.anai informaiion
that may be subsequently discovered. _

3. Plaintiffs objects to each and. c_\»'erf/ interrogatory and request for
production to the extent that it seeks information or documentation protected by any
privilege, including without limitation the attorney-client privilege, the work-product

doctrine, or any other applicable privilege. Plaintiffs hereby assert all such privileges.

Plaintiffs will not disclose such privileged information or documentation in response to

‘Defcndants’ discovery lzequests. _

4. Plainfiffs .objacts fo each and every imterrogatory and request for
production fo the extent théy-are not limited in time. '

5. Plaintiffs objects to each and every interrogatory and request for

production fo the extent that they are not limited to information that is within Plaintiffs’

" possession, custody, or control. Plaintiffs will disclose only responsive, non-privileged

information that is within ifs possession, custody, or control. .
6 Plaintiffs ebjects fo. each andevery iute::mga’zé)ry and - request - for

prcductioﬁ to the extent they seek documents or information within the possession,

DEFENDANTS’ FIRST SET OF INTERROGATORIES R
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanse
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS U s K S 2500

SLATRC WA B8

- THERETO - PAGE 2

128554.1
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custody, and: control of Defendants and/or are équally as available to Defendants as |

they are to Plaintiffs.
INTERROGATORIES AND REQUESTS FOR PRODUCTION

INTERROGATORY NO. 1: Identify cach person answering these
interrogatories, state such'person’_s_ authority to do so on behalf of Plaintiffs, and
specify each interrogatory answer to which eac;h person confributed. |

ANSWER:

Brigid Conybeare Britton

Mark Britton

INTERROGATORY NO. 2: Have you obtained a légal deseription for the

“Disp{lted Areas” referred fo in Paragraph 3.8 of the Complaint. If s0; please provide
the legal description. .
. ANSWER: _
Yes. See surveyor’s diawing prepared by Barghausen Consulting Engineers,
Ine. dated Octdber 31, 2012 included in Plainﬁﬂ’s. document pmduction._
(BRITTON000003)

REQUEST FOR PRODUCTION NO. 1: Produce all suveys or other

documents containing the legal description of the “Disputed Areas.”
RESPONSE:
See BRITTONC00001 — BRITTONCO000S

50 Temn A, Supy 2560
TCOML WA SR04

DEFENDANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS @rs &Cressmanus|

TO PLAINTIFES AND RESPONSES AND OBJECTIONS
THERETO - PAGE 3 '

.
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INTERROGATORY NO. 3: If yow answer to Interrogatory No. 2 is no,

please describe by metes and bounds ﬂle“‘Dz'sputed Areas” of the Musser Property that
you are alleging title to by adverse possession:

ANSWER:

Not applicable.

lNTE_RROGATQRY NO. 4: Using Exhibit A to the Complaint, attached

hereto, please draw what you contend are th;: “Disputed Areas” and the new boundary
line you seek through adverse possession. Include in your drawing the dimensions of
the “Disputed A..'reas.” ’

ANS_WER:

See BRITTONO000003

" INTERROGATORY NO. 5: State, in detail, the factual basis for your

cc.nqtenﬁon in Paragraph 3.7 of the Complaint that “[f]or a period of ten years-or more
Britton, and their predecessors in interest have mamtamecl the rockeries on each end of
the common boundary and have maintained, pruned and controlled the height of the
l‘aurel hedge.” -

ANSWER:

Rockeries: _

The areas close to the eastern and western ends of Plaintiffs’ southern property

line have rockeries that serve as refaining walls for Plaintiffs’ and their predecaésor's

DEFENDANTS® FIRST SET OF INTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanms
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS o R

THERETO -PAGE 4 . :

128554.1

APP 259



R

10

12
13
14

16
17

194§

20
21
22
23
24

L- e =1 v i B W

plants and soil and framing walls for the brick walkways. Each rockery is similar in
both design, materials and function.

The installation of these rockeries brccedes Plaintiffs” ownership and that of

. Jonathan and Deborah Klein (hereinafter, the .“Kieins,”}_the predecessor, owners of

Plaintiffs’ property. The rockeéries retain and frame Plaintiffs” landscaping in the
disputed area and provide support and protection from slippage and erosion.

The eastern rockery -is entirely on Plaintiffs’ property and is not within the

dispﬁted area. Bates Nos. BRITTONO00001 ~ BRITTON000004 show the western

rockery is'bisected by the Ieg?l property line and is within the disputed atea claimed by
Plaintiffs. The western rockery serves as both (1) a retaining wall for Plaintiffs’ plants -
and soil in the southwestern parf of Plainiiffs’ property, and (2) a framing structure for
Plaintiffs> brick walkway. The rockery frames and tracks PIajiltiﬁ‘s’ brick walkway for
five to fen feet into f‘laintiffs’ property and provide support and protection fiom
slippage and erosion. ‘

For the adverse posscésion period, the western and eastern rockeries have bec':n
well gﬁntﬁned and clearly visiBIe:, in contrast with the portion south of the disputéd
area, which has been unkempt and covered by plap.ts and soil. h -

Laurel Hedge: - -

This laurel hedge is a key feature of Plaintiffs’® landscaping because it provides

privacy to Plaintiffs’ sunroom. It also shields the view of pedesirians walking past the

Mussers’ raised, western enfry to their property. Due to the raised nature of this eniry,

without the laurel, people could-look right info Plaintiffs’ sunrcom. When Plaintiffs

DEFENDANTS® FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahle I'$&CF685]'T‘!EI’1M

TO PLAINTIFES AND RESPONSES AND OBJECTIONS SEume A B0 e
THERETO - PAGE 5 5 :
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took possession, the hedge was approximately ten feet high and, over time, Plaintiffs
let ithgrow so that if was touching the house and pruned it to create an archway.

_ -Shortly_after the Mussefs moved-in, a significant rat pmblém devéloped at the
southwestern corner of Plaintiffs” house. Plaintiffs’ exterminator opined that the
Mussers’ new pond was attracting rodents as a water source and rodents would use the
laurel’s archway to climb up to I’I;aintiffs‘ gutters. To address this, Plaintiffs’ gardeners

have maintained the top of the hedge below the second floor gutters and frimmed it

‘away from the house.

The Mﬁsscrs’ predecessor in interest-remo_ved a number of trees and shrubs
from south of the disputed area but did not remove the laurel !wdgc, rhododendron and
arborvitae in what we believe to be recognition that‘th_is disputed area was our proper-ty
based on our maintenance of this-lands'capiﬁg, o

The.Kléins also maintained the laurel hedge, rhododendron and a.rbt-:rrvitae.

1 .

INTERROGATORY NO. 6: Identify any and all witnesses with knowledge of

the allegations in Paragraph 3.7 of the Complaint.

ANSWER:
Brigid Britton

" cfo Ahlers & Cressman PLLC
999 Third Avenue, 38" Floor
Seattle; WA 98104

Mark Britfon

c/o Ahlers & Cressman PLLC
999 Third Avenue, 38™ Floor
Seattle, WA 98104

Jonathan and Deborah Klein

760 Park Avenue, Apt6
DEFENDANTS® FIRST SET OF INTERROGATORIES '
AND REQUESTS FOR PRODUCTION OF DOCUMENTS A@rs &Cressmanaw
TO PLAINTIFES AND RESPONSES AND OBJECTIONS S s
THERETQ - PAGE 6
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New York, N'Y 10021

Beautiful Lopez Gardens
12819 SE 38th St
-PMB 189

Bellevue, WA 98006

James Wiley
312 E Howe St
Seattle, WA 98102-4241

Langsiraat Wood -
816 Northwest49th St
Seattle, WA 98107

Ptarmigan Teal
1201 E. Lynn St
Seattle, WA 98102

REQUEST FOR PRODUCTION NO. 2: Produce all documents identified in |-

response to Interrogatory No. 6 or otherwise supporting the allegations in Paragraph 3.7
of the Complaint. -Such documents include, but a.re.‘rint limited to, photographs, videos,
invoices, receipis, contracts, efe.

RESPONSE:

Plaintiffs- have produced numerous photographs supporﬁng the allegations in
Paragraph 7. (See BHITONOOOOGG — BRITTONO000054) Discovery is ongoing and

this request will be supplemented as additional documents are discovered.

INTERROGATORY NO. 7: State, in detail, the factual.basis for your
contention in Paragraph 3.8 of the Cbmplaint that “[fJor a period of ten years or more
DEFENDANTS’ FIRST SET OF INTERROGATORIES ; S
AND REQUESTS FOR PRODUCTION OF DOCUMENTS ‘l‘ Ahlers&Cressmana

TO PLAINTIEFS AND RESPONSES AND OBJECTIONS ok

UATRE WA 936044023

| THERETO-PAGE7
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Britton, and their pradeceséom ‘in interest have maintained ‘and used portions of the
Musser'Progarty that are south of‘the common boundary liﬁe (the ‘Disputed -Areas’).”

ANSWER:

When Plaintiffs took occupancy, the owner of the Musser Property at that time
let their y'ard grow naturally. It was a forest of deciduous trees, including an orchard of
fruit trees. This created a clear demarcation of what had been maintained by the Kleins
and treated as the southern boundary line and what was nof. In addition, the Kleins’
irrigation hoses ran down the entire southern b(;undary oi’ the Disputed Area. The

southern boundary of the Disputed Area was clearly the recognized property line to

‘Plaintiffs when PIaintiffs took possession,

The clear demarcation of the southern boundary of the Disputed Area

representing the recognized property line continued for the adverse possession period:

o 'fhere is a wooden fence that sits right on the prﬁp:érty line, which is
parallel to the southern boundary of the Disputed Area, and consistent
with how the area north of the soutlleni‘boundary of the Disputed Area

" has been mainiained by the Kleins and Plaintiffs.  The fence, projects
into the Mussers® property and points the line in a more southwesterly
djrecﬁén. The fcr:lce has been there fen-plus years, _Plajﬂtiﬂ's- have

always maintained this fence,

o Immediately west of the fence there is a pruned rhododendron bush that

faces Plaintiffs’ propc’rty", reflecting that the Kleins and Plaintiffs have
pruned it so that all of the bush and its flowers face Plaintiffs’ sunroom

and benefit Plaintiffs’ property. Plaintiffs installed an accent light to

D20 T A, Tt S50
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shine on if, and‘ﬂlat light has been illuminated every night for almost
nine years. ) .

o Just west of the 1‘hod0dcndrm'1 is an area where Plaintiffs planted a
number of different plants for privacy. This area has been replanted
several times Ey Plaintiffs and: these plantings have been watered by the
ﬁxigaﬁnlx hoses ti1at the Kleins maiméinecl.

@ The laurel hedge discussed in response fo Interrogatory No. 5 is just
west of this area. - . i

e Just west of the laurel hedge is a fuchsia magellanica. Plaintiffs have
maintained this plax'lt and rt.s re.d flowers” since taking po‘ssession. :

" Plaintiffs* predecessors insta]]v;d a drip line around this plant- and it is
still there and in use today.

a Just west of the fuchsia magellanica is ﬂle-rockery discussed in response

.- to Interrogatory No. 5. - . I‘

o Just west and above the rockery is an area 'ﬁﬂl of roughly 5-10 plants
installed by the Klein’s and their prédecassoxé and maintained by both
the Kleins and Plaintiffs. Most notable are two arbervitae frees that
always appeared fo mark the southern line and are on the southem
bmmdary. of the Disputed Area. These trees wete similar to the
arborvitae trees on the ‘western line of Plaintiffs’ progi:erty, and the
Mussers’ predecessors did not have any arborvitaes on their property.
Plaintiffs have always maintained these trees. This whole area above
the rockery includes drip hoses installed by owr predecessors.
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DEFENDANTS’ FIRST SET OF INTERROGATORIES
_AND REQUESTS FOR PRODUCTION OF DOCUMENTS * Ahlers&Cressmanaus

Discovery is ongoing and this request will be supplcmented_ as additional documenis

are discovered.-

" INTERROGATORY NO. 8: Identify any. and all withesses with knowledge of
the allegations in Paragraph 38 of the Complaint. .
ANSWER:
Brigid Brifton
Mark Britton
Deborah Klein
Jonathan Klein

James Wiley
Langstraat Wood
Ptarmigan Teal-
Beautiful Lopez Ga‘rde:ns
REQUEST FOR ?RODUCTI(E)N NO. 3: Produce all documents identified m

response to Inteyrogatory No. 7 or otherwise supporting the allegations in Paragraph 3.8 - .
of the Complaint, Such documents include, but are not Iirﬁ.ited, ) phntog:aphs,' videos,
invoices, receipts, conn‘af;ts, ;atc. '

RESPONSE:

Plaintiffs 1‘1ave prociuced numercus photographs supporting the allegations in
Paragraph 7. (See BRITTON0G0006 — BRITTONO00054) Discovery is ongoing and

this request will be supplemented as additional documents are discovered,
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INTERROGATORY NO. 9: State, in detail, the factual basis for your

contention in Paragraph 4.1.2 of the Complaint that “[f]or a period of ten years or more,
Plaintiffs, and their predecesscrs in interest have occupied the Disputed Areas.”
ANSWER: .

See the response fo Interrogatory No. 7 above.

INTERROGATORY NO. 10: State, in detail, the factual basis for your

contention in Paragraph 4.1.3 of the Complaint that-“PIa.hlﬁﬁ“s’ use of the Disputed
Areas has been (1) open and notorious, (2) actual and uninterrupted, (3) exclusive, and
(G hostile.” For your answer to this interrogatory, éeparateiy state the factual basis for
each enumerated elenient of adverse possa‘ssign. .

ANSWER:

Please see our responses {o Interrogatory Nos. 5 and 7 e.lbovc in response to this

interrogatory.

INTERROGATORY NO. 11: Identify any and all witnesses with knowledge

of the allegations in Paxagraphs 4.1.2-4.1.3 of the Complaint,
ANSWER: '
Brigid Bﬁﬁon
Mark Britton
Deborah Klein
Jonathan Klein

" James Wiley

FE Tienn Az, S pae 2640
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.you first occupied your property to the present, including who performed or

Langstraat Wood
Ptarmigan Teal
" Beautiful Lopez Gardens

REQUEST FOR PRODUCTION NO. 4: Produce all decmﬁents identified in

113515035&: to Interrogatory 1_\_1’63. 9 or 10 or oﬂl?rwisc supporting the allegations in.
Paragraphs 4.1.2-4.1.3 of the Complaint. Such documents include, but are not limited,
to photographs, videos, invoices, receipts, contracts, efc.

RESPONSE: _ _

Plaintiffs have produced numerous photographs supporting the allegations in
Paragraph 7. (See BRITTON000006 — BRITTON000054) Discovery is ongoing and
this request will be supplemented as additional documents are discovered.

'INTERROGATORY NO. 12: Describe in defail any and 2l ccoupancy, use,

improvement, maintenance or other activities on the “Disputed Aveas” from the time

participated in the activ‘if:y, any witnsss(&s} to the activity, the' frequency of .the activity,
and the date(s) thereof. L
" . ANSWER:
" See rf;spun.ses fo Iﬁtsrro;gatory Nos. 5 and 7 above. In addition, Plaintiffs and
predecessors have used landscape consultants and ga;‘déning services during the entire
time of ownership. The Ig;iadscapa consulfants-have visited as needed and the gardening

services have visited weekly.

DEFENDANTS’ FIRST SET OF INTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS ARlers&Cressimanms
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. Paragraph 7. (See BRITTON000006 — BRITTON000054) Discovery is ongoing and

- this request will be supplemented as additional documents are discovered. -

occupaney, use, improvement, maintenance or other activities on the “Disputed Areas™

by your predecessors in interest, including who performed or participated in the

Brigid Britton, Mark Britton and the Kleins would also personally do periodic

garden and yard maintenance. Debbie Klein gardened extensively.

REQUEST FOR PRODUCTION NO. 5: Produce any and all documents,

includir;g photogfaphs, videotapes, receipts, invoices, coﬁtracis, etc., which suppoit or
relate to your occupancy, use, impmvcment,'maimenance or other activities on the
“Dijsputat:l Areas.” ) |

., RESPONSE:

Plaintiffs have produced, numerous photographs supporting the allegations in

INTERROGATORY NO. 13: Does your claim for adverse possession rely

upon the activities of any predece;ssors in interest? If so, deseribe in detail any and all

activity, any witness(es) to the activity, the frequency of the activity, and the date(s)
thereof. .
ANSWER:

Yes. The Kléins—‘-‘oWnad Plaintiffs’ property-from April 30, 1999 until October
10, 2003. Please see responses to Interrogatory Nos. 5, 7 and 12 above in response fo .

this intémogatory. In addition, there are the predecessors in interest who installed and

DEFENDANTS’ FIRST SET OF INTERROGATORIES '

AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanas
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS S
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maintained the rockeries. Those persons are presently unknown to Plaintiffs, but will

1
2| be disclosed should their identities become known to Plaintiffs.
3 .
4 REQUEST FOR PRODUCTION NO. 6: Produce any and all documents,
5| including photographs, videotapes, receipts, invoices, contracts, etc., which support or
6 relateto your predecessor(s) in interest’s occupangy, use, improvement, fnain_tenance or
71 other activities- on .the “-Disputed Areas.” .
8 RESPONSE: |
9 ~ Plaintiffs have produced numerous photégraphs supporting the allegations in
10| Paragraph 7. (See BRITTCNODOGO& — BRITTON000054) Discc‘}very is ongoing and
11| this request will be supi:lémented as additional documents are discovered. .
12 '
13 ‘ INTERROGATORY NO.‘ i4: Identi-fy each and every survey of your.
14} property, the Musser Property, or the “Disputed Areas” .knowrx to you. For each such
15| survey, identify the date of the survey, the swveyor, the recording number, if
i6 z'lppiicable, and the curraﬁt custodian of the s*uw;ay.
17 ANSWER: “ o _
18 1. April _2001 sur;.rey by Cramer Ndrthwesr, Inc. Recorded in King County
19 - under No. 20070917900024. |
20 ' 2. Tune 13, 2012 swrvey by Barghausen Consulting Bnghtteeré. Not yet
21 re;corded. Provided as part of request ;for pll‘c:ductiéu.. ‘
2 3, Seirveyos Disving of Dispuied Aress, Detober 31, 2012 by Bezphunien
23 ~ Consulting Engiuee::s. Provided as part of réquest for production.
24 % ' s |
| DEFENDANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS Ahlers&Cressmanu:
TO PLAINTIFFS AND RESPONSES AND OBJECTIONS . vyt
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_property, the Musser Property or the “Disputed Areas” in your possession, custody or

o0 =1 oy W R W N

_ please specifically describe each and every incident whereby “Musser, or persﬁns

* which consutute the hespass and if there is still evidence of the tlﬂspass

" their contractor trespassed in both the Disputed Area and North of the Disputed Area.

“ 4. Record of Survey for Peter Musser, July 2012, by Tri Couniy Land .
Sutveying Company. Defendants are in -possession of this unrecorded

survey.

.. REQUEST FOR PRODUCTION NO. 7: Produte any surveys of your

conirol, other than Exhibit A to the Complaint.
RESPONSE:
All surveys are included in Plaintiffs* document production.

(See BRITTON00000T — BRITTONO000005)
INTERROGATORY NO. 15: In regard fo Paragraph 4.3.2 of your Complaint,

acting under his direction or control, have entered the Britton Propertyl‘ar_Disputed
Area without permission.” For each trespass “incident”, please list all witness names,

addresses and phone ni:mbars, date of each frespass, describe-the activities by Mussers

ANSWDR _ _

This spring, without notice, Plaintiffs discovered stalfcs and a line for what they
understood would be a new fence running through Plaintiffs’ yard, This was the
Mussers® first atfempt to mové the recognized boundary, ref.'errcd to previously as the
Southern line of the Disputed Area. To install these stakes and.ljne,- the Mussers or

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS B

DEFENDANTS’ FIRST SET OF INTERROGATORIES i

AND REQUESTS FOR PRODUCTION OF DOCUMENTS @rs&c ressmanus
VoML WA SEOaeaR]

THERETO -PAGE 15

128554.1

APP 270




e

C - N G NG S U U S

o B o R T e e = e e e e T = T
R = L = R - - T B = T R A = T S

- this request will be supplemented as additional documents are discovered.

 where you allege that “Musser infends to construct some type of improvements within

Shortly after this staking, the Mussers started removing ground cover plants that
help with erosion on the slope that divides the Mussers® property from ouss. A request

was made for the Mussers to cease this.

‘REQUEST FOR PRODUCTION NO. 8§: Please produce any

communications, photographs, declarations, staterents or any other documents which
support your answer to the above ﬁltenﬁgﬁtory an_d establishes each incident of trespass
onto the Britton Property. = .

RESPONSE:

Plaintiffs have produced nﬁniera;lus photographs supporting the allegations in
Paragraph 7. (See BRITTON000006 — BR.I"I'I'ONOGOOS%}) Discovery is ongoing and |

INTERROGATORY NO. 16: In regard to Paragraph 4.3.4 of your Complaint

the Disputed Areas,” do you have any dispute with the Mussers consfiucting a wood
fence outside of, but immediately parallel to, the Disimtcd Axea, 1o create a solid
bamiier between ym.u property and the Musser property'? If yes, please describe thc
nature and basis of the dispute. -
. ANSWER:
So long as the fenpé is of a quality consistent with the existing construction on
both properties, pursuant to a’ n.mmally agreed design, location and process for

constructing the fence that does not harm Plaintiffs’ landscaping.

S TR s, Sum SEGT
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iﬁd}ﬁduaf who provided the permission; the name, address and phone number of any

'DEFENDANTS’ FIRST SET OF INTERROGATORIES :
AND REQUESTS FOR PRODUCTION OF DOCUMENTS A@rs &Cressmans
G TH Mo, S200F S0 5 *

INTERROGATORY NO. 17: In regard to Paragraph 4.3.5 of your Complaint
where you allege to have been damaged as a result of the Mussers’ trespass and
interference, please specifically describe the damages and accompanying ‘monetary
damage, if any.

ANSWER:

Plaintiffs have incurred attorney’s fees, surveyor costs aﬁd other costs due to |
the staking by Mussers. If the Mussers proceed with att.empt_ing to construct the fence
per their staking, Plaintiffs will incur additional damages.

REQUEST FOR PRODUCTION NO. 9: Please produce any ledger, survey,

commmlicatioﬁ, declaration or any other doeuments which supports your answer to the
a:l_;ove Intmfogatory and Estafn]jshes any damages from the Mussers’ tiespass and
inferference, -

RESPONSE:

Discovery is. ongoing and this request will be supplémented as additional

documents aré€ discovered.

INTERROGATORY NO. 18: In regard to Paragraph 7-of your -Affirmative

defenses fo the Musser Counterclaims where you aésert the Musser use of your
property was permissive, please specifically describe the factual basis for the assertion

including the date permission was given; the name, address and phone number of the

witness with knowledge of the permission; and the manner. in wlhich. the permission

TO PLAINTIFFS AND RESPONSES AND OBJECTIONS
THERETO - PAGE 17 i
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was conv_cyed (i.e. written form, oral form or some other methed). In your answer,
please also describe how you or the individual who provided permission, knew that

there was any encroachment by the Mussers onto the Britton Property.

ANSWER:

-The Mussers installed on their wq,stém border a new row of arborvitae bushes, a
new sprinkler system and possibly a new rockery. Not knowing where the actual
survey line was but believing it encroached by less than a foot, Plaintiffs chose not to

focus on any possibly encroachment as a neighborly accommodation.

REOUEST FOR PRODUCTION NO. 10: Please produce any letter, memo,

communication, or document that supports your answer to the above Interrogatory and
establishes that you or yo;.u' predeccsso.r granted permission for the Musser use of the
Britton Pmpe-rty.'

RESPONSE:

- There are no documents responsive to this h{ten‘ogatory other than photographs.

_ INITERRO GATORY NO. .19: In regard to the reddish brick foundation base
which supporté the black ‘iron railing that sits approximately 18 inches nerth of the
corner boundary marker on the Dorffel Drive side of the Musser and Britten Properties,
please stateI and describe the following:

(a) Was the stru;:tuxc in place when you purchased the Britton‘P'ropeﬂy?

(b) ~ When or approximately when was the structure i;ﬁ%ﬁtr‘uctcd? “
DEFENDANTS' FIRST SET OF mTERRCGATDR-IBS
AND REQUESTS FOR PRODUCTION OF DOCUMENTS @rs &Cressmans:
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(¢)  Describe the circumsiances and date whereby you leamed that the
structure was north of the bc-)un'daz:y line with the Musser Property.

ANSWER: |

(a) Yes.

(b) Unknown at this time. _

(c) Plaintiffs learned that’ the structure was north of the boundary line when

reviewing the survey dated June 13, 2012,

REQUEST FOR PRODUCTION NO. 11: Pleass produce any letters,
communications, surveys or any other documenis suppoﬁ;ing your answer to Ehe above
Interrogatory. . ‘ .

RESPONSE: '

See June 13,2012 survey. (BRITTON000002)
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ATTORMEY CERTFIFICATION

[, Lawrcnce S. Gfu'\hcr attor nl.y for Plaintiffs, celtlly that the foregoing answers and

responses to the mtmovatmlu) an d requests for production comply with Civil Rule

26(g).
(2 L

DATED: This_S—day of November, 2012

AHLERS & CRESSVIAI‘I PLLC

By’(@ A e

Lawrence S. Glosser, WSBA #25098
Scott R. Sleight, WSBA # 27106
Attorneys for Mark Britton and Brigid
Conybeare Britton

SIGNATURE OF PARTIES (CR 33)

We havt: reviewed the foregoing and affivm they are true and correet,

DATED: This 3™ day of November, 2012 / 7
. W 5%*’”
. S p

Mark'Brilton

Brigid Conybeare Britton .
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1 CERTEFICATE OF SERVICE

1]

The undersigned certifies under penaity of perjury under the laws of the State of
Washington that 1 am now and at all times herein mentioned, a resident of the State of
Washington, Iover the age of eighteen ycajl's, not a party fo or interested in the above-enti tiea
action, and competent to be a wituess_ herein.

On the date given below, [ caused this document.to be served upon designated counsel

of record in the manner noted below:

Stephan D. Wakeﬁe[d WSBA #22762
Law Offices of Hecker Walkefield & I‘ellbeig, P.S.
321 First Avenue West d
Seattle, WA 98119
10 Email: stephanw@heckerwakefield.com
' Attomeys for Defendants

© e ~1 @ W e W

Via U.S. Mail

Legal Messenger
Via Facsimile

Via Bleetronic Mail

s
—

12
13

14 Adam R. Asher

15 Socius Law Group PLLC
Two Union Square

16 601 Union St., Suite 4950
=7 || Seattle, WA 98101 -~

17 Email: aasher@sociuslaw.com
Attorneys for Defendants

GO

18‘[ ]~ ViaU.S. Mail

19| [X]  Legal Messenger

[ 1 ViaFacsimile

20 [[X]  Via Electronic Mail

21 DATED this-z day of November, 2012, at Seaitle, Washington.
22 e —

o S - Thao Do i
24 - . ; : o .
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' PETER M. MUSSER and TAMARA H.

:Page 1
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID,
CONYBEARE BRITTON, husband
and wife, '
Plaintiffs,
CASE NO. _
vs. - 12-2-22451+0 SEA

MUSSER, husband and wife,

Defendants.

DEPOSITION OF
BRIGID BRITTON

i April 3, 2013
9:30 a.m.

999 Third Avenue, Suite 3800

Seattle, Washington

Job No. CS1640230
Mark Hovila, CCR No. 2599

Veritext Corporate Services

- 800-567-8658 973-410-4040
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Page 18 °
right?

A. May of 2004.

Q. And do you know when he stopped working on
the property?

A. Yes. It was August of 2010.

Q. Okay. BAnd did you hire someone else at that
point?

A. Yeg, we did. We hired Ptarmigan Teal aﬁd
Israel Lopez.

Q. Do they still work on the property today?

A, Yes.

Q. Have you or your husband personally
maintained portions of the landscape on the disputed
property?

A. I don't believe so.

0. So the mainteﬁance that's been done has been
done on your behalf through your landscapers?

A. Correct. And with our oversight.

Q. Okay.

MR. ASHER: Would you mark this as Exhibit 17
(Exhibit 1 marked)

Q. Do you recognize this document?

A. f do. ‘

Q. Is this a survey that you had prepared on
your behalf?

Veritext Corporate Services

800-567-8658 - : 973-410-4040
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| Page 19
A, Yes, we did.

i, Without revealing any discussions you'wve had
with your attorney, could you describe what process you
went through with the surveyor to create the boundary
line?

A. I could not. My husband is the one who
worked with the surveyor.

Q. Okay. Did he meet the surveyorigut on site,.
do you know? : ‘

A. I recall that he did, but he would be the
#est source for that.

Q. Ckay. Realizing that you didn't help prepare
this, as you sit here today, does this look like an
accurate representation of what you're claiming by
adverse possession?

s Yes, although I think it's difficult when you
render a thiee-dimenaiénal area to paper. I think it
locks a little bit distorted. But --

Q. Okay. What parts do you think look

distorted?

. A. Well, T think the area where it says "rhody
base" and "dripline" looks larger than the area
actually is that Qe're claiming. ‘

Q. Okay.

A, Also, on the western edge, where the lines

800-567-8658

Veritext Corporate Services
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Page 20

curﬁe back to the norﬁh, I think that curve appears
md;e dramatic, or angle, I guess I should say.
Q. So you say western edge.
Here. |
You're pointing to -- oh, near Dorfell?

So it would be up near Dorfell.

o oo P

Ckay.

A. So if you project £he line that}s projecting

west along the fence trajectory, then up near the two

. circles that represent the arborvitae it angles back
towards the north up where it meets Dorfell. &And I
think it looks exagéerated- I think it's a straighter
line tﬁan it looks when itfs rendered on paper.

0. Okay. So you don't think it curves as much
aé it's shown on paper?

A, Correct. I think the pictures that are part
of my declaiation are a better representation of the
disputed area.

Q. Okay. We'll talk about those. In response
to the Musser summary judgment motion there is a
statement that the Mussers did not accurately depict
the ‘area that was claimed. Do you know what was
inaccurate about the depiction? )

MR. SLEiGHT: Object to the form. Go ahead.

Al I think that there were several areas where

Veritext Corporate Services

800-567-8658 ’ _ 973-410-4040
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Page 22

a. So I'll repfesent to you that this is a
picture of the rhododendron on the Musser side of the
fence. And it's my understanding that the orange and
blue tape-you see is the tape based on the ﬁeasuraﬁents
in the survey that we{re-looking at as Exhibit 1. So a
guick question here is, as a point of clarification,
does your claim include fhe boxwood that's behind the
woody fence? |

MR. SLEIGHT: Can vyou, counsel, just where
you use the word "behind" maybe you can use.a ‘
north-south reference for that boxwood. - Because
there's a boxwood on both sides of the fence.

Q. Oh. 1In this photograph do you see two
-boxwobds or one?

A. I believe I see one boxwood.

Q. I believe that's the case too, but so there's
no confﬁsion, is the area where the boxwood that is --
I'm directionally challenged -- south of the fence, is
that part of your claim?

A: . Qkay, so I'm looking at a bcxwood thatlis
gitting south of the fencéi And no, that is not ;art
of our claim.

Q. Okay. To the extent that the survey
describes that, would you agree that that's a mistake?

A. I haven't -- I don't have firsthand knowledge

: Veritext Corporate Services '
800-567-8658 ) . 973-410-4040
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bPage 23

of that. I didn't read the survey.

Q. Okay. Okay. Within the last few weeks have
vou or your husband contacted the surveyor about
cqrreétin i

A. I have not. And Mark would be the better
pers&n-to talk to akout that, but he hasn't indicated
to me that he did.

| 0. Okay. In this photo, anyway, the orange and
blue tape appears to incluﬁe part of a rockery and a
patio. Is that corner of the rockery énd patio, is
that part of-your claim? -

- A. I have notlseen this before from this angle.
That patio went in after we started our-claim.

Q. Okay. 8o, let's just talk about the dirt.
Is the ground-in this corner where -- and again, I'm
locking at the -~ I'm holding the picture in a
landscape orientation, and we're talking about the
bottom left corner. Assuﬁe this was dirt before and
there was no patio. Are you claiming that ground as
part of your claim? |

- A. I think our concern with that area is simply
the base of the rhododendron to us, Whigh is righﬁ
there, you can see it in the picture, the base of the
rhddodendron,_we're worried about the health of the

rhododendron. .So if that can be cut away so close to

800-567-8658

Veritext Corporate Services
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straight line?

A. Yes.

MR. SLEIGHT: Object to the form.

. 0. Okay. If you'd look at -- try to describe it
here. Do.Qou see where the existing feﬁce is on
Exhibit 1?

A. Is it marked?

Q. Well, I'll represent Qhaﬁ I think it looks
like is that on the far right is the dark black line,
and then at one point where you see that the line goes
around the rhody base there's another little séfaight
line that's less dark that sticks out.

A. Yesg.

0. I believe that, the way I look at this, that -
that is the fence.

A, I believe that's correct.

Q. So if I was to try to understand'where the
fence trajectory-is, could vou explain it? BAnd I

actually borrowed a ruler, and I was hoping that you

_could just draw right on the exhibit what you believe

the fence trajectofy is.

A. I don't think I feel comfortable drawing the
line. I think, like I said, it's hard to reduce what
the disputed area.is to a one-dimensional picture from

a three-dimensional area.

Veritext Corporate Services

800-567-8658 973-410-4040
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Q. Okay:

A. Which is why I prefer to look at the photos
that were in my declaratiom,.because I think looking at
the actual‘plans and what was there, yoﬁ can see that
line that runs up the hill --

Q. .QOkay.

A.  -- more precisely.

Q. I guess what I'm getting at is, the line that
vou're claiming is not a straight line, is it?

A. I think it is a straight line. And what I
said before is, I think when you look at fhis survey,
that was one of the things I said, is.I think the way
this jogs around the drip iine @nd.the rhody base, it
looks out of -- mnot to scale, nét the way it really is,
if you look at it in persbn‘

0. Okay. Okay. Well, let me do this. And I
realize you're uncomfortable. But would you at least
take the ruler and put it up on what you think is the
existing fence and just draw a straight line?

MR. SLEIGHT: Object to the form. But go
ahead, Brigid, if you can.

A. I really don't think I can. I'd prefer not
o

Q. Well, I know you prefer not to, but go ahead
and draw the .line.a, if you could. And what I'm asking

Veritext Corporéte Services

800-567-8658 ' _ 973-410-4040
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Page 27

what's depicted in the survey. | And I understand you've

A,

stated your misgivings about the - survey, but --

that follows --

DI
A. Ag depicted in the survey?
Q. As depicted in the survey.
A.

Do you want me just to draw a straight line

The fence.

Not where I think the southern border of the
dispuﬁed area is. |

0. Yes. I want you just to draw a straight line
based on what's depicted in the survey. Okay. bSo as

we've discussed, ‘the line that you've just drawn,

you're not claiming that much of the Musser property,

Al

Q.

correct?
Al No.
Q. So the fence trajectory, at least based on

this survey, you're not exactly claiming the full

trajectory, is that right?
A. Correct. As depicted in the survey.
0. As depicted in the survey. Could I actually

see whére you drew?

2. So now

Sure.
Okay. So I'll have you look back at-Exhibit

I'm going to more focus on just the

800-567-8658
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Page 30.

working on_the back sidé of the rhododendron.

0. Okay. And you've never seen them trim the
sides or the tob?

A, Noi

Q. Okay. We've talked about the boxwood. Do
you recognize the bushes that are between thé rhedy and.
the boxwood? Do yvou know what thoge are?

A. T bglieve those are waxleaf privets.

Q.. That‘s my understanding as well, but I Qon't
profess to be a piant expert. Do you know who planted
those?

A. I believe that someone from the Mussers '
planted those.

Q. Do’ you know when?

A. I don't know when. I think they'd be a
better source'as to when they were pléntedf

i, Do you allege that yourzland5capers
maintained the waxleaf privets?

A No.

Q. I'm going to describe an area for you and
then I'm going to ask you a question about the area
you've described. And I realize that the survey
depicts the drip line or the canopy of the rhody. And
the question I'm geing Eo ask is_specifically about the
ground underneath the canopy. Do you understand? So

Veritext Co.rporate Services '
800-567-8658 973-410-4040
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Page 33

your concern there is you didn't want, you know, the
branches of the rhody to get cut back in such a way
that it killed the rhody. Is that right? 

A. Not so much the branches, but rather the
base, right? I think you can cut some branches without
'killing it, but if you cut too close to the base and
damage the root system, then we have a problem with the
health and makeup of the rhododendron.

0. So is the cut out area on the suxrvey, that's
more based out of the concern of the health of the
rhody and less based on the actual maintenance on the
grounds? Is that accurate?

A, Yes.

0. Because again, the area that I've described,
which again is kind of projecting the fence from the
fence to the rhody base and where this tape line is,
you héven't done much maintenance,,iéﬁ't that right?

A. Aéain, the maintenance --

MR. SLEIGHT: Object to the form.

A. Again, the maintenance-that our landscapers
would have done would have been on the northern edge of
that area that you described, along the base of the
rhody and the ground cover -that would have been along
there and on the north side of those waxleaf privets.

Q. Okay. There's a landscape light in this

Veritext Corporate Services
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Q.. The two darker green bushes in thé
foreground, meaning closer to the Musser side, do you
know what those are? -

A. ' I believe those aré waxleaf privets.

Q. Okay. And do you know what ;hg bushes are
behind those? | -

A. Yes. I believe those are Euonymus bushes.

Q- ﬁuonymus, I've been wondering how ydu
pronounce that. Okay. -Focusing on the waxleaf
privets, or the darker green bushes in this picture, do
your landscapers-maintain_those bushes?

A. . They do not maintain the waxleaf privets, to
my knowledge. - |

Q. Do you know how much spacelis between the
waxleaf pfivets and the Euornymus bushes?

Al The waxleatf pfivets aren't there-anymore.

0. Okay. So as you sit here today, it's
difficult for you tﬁ tell how close they would have
been when’ they were there?

A. By inches or feet, yeah, it would be
difficult for me to remember. There were a lot of
changes on the Musser side. |

MR. SLEIGHT: Counsel, do you know, do I have
this photograph prior to today?
MR. ASHER: Yes. These were submitted in the
Veritext Comporate Services
800-567-3658 . .+ 973-410-4040
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0. I think I've asked this, but I'll ask again.
Have you done any persconal maintenance on the laurel?

A.. I have not. My husband may have.

0. Do you know how often vour landscapers in a-
given year trim the laurel? )

A, They do it at least annually. And it may be
more frequent than that.. ;

Q. ' So at least once a year?

A. Uh-huh.

0. Who is the person that would be most
knowledgeable about the frequency? 2And I guess I:
should specify a time frame. In, I think you've
testified in 2007 through 2009, was it Langstraat Wood
that did the landécape maintenance?

A. No, Langstraat started in 2004.

Q. Okay . h

A. May of 2004, and continued through August of
2010.

Q. Okay. And do you know who particularly at
Langstraat Wood would have been person that was
trimming the laurel?

A. Yes. It would have been Alex in the early
years and then Doug. You have to find out frém
Langstraat when Alex left thel company andlwhen Doug
started. | '

' Veritext Corporate Services
800-567-8658 973-410-4040
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Q. Do you have either of their contact

information?
A. I do not have Doug'é. I don't know if we

have Alex's, but certainly Erik Wood at Langstraat Wood

would have that information.

0. Okay. Are you willing to check and see if
you have that information and let yoﬁr attorney know?
AL éure.
0. Okay. 2And then after August 2010, we have --
who .was it again? Israel Lopez and .
MA. Ptarmigan Teal. ‘
0. Ptafmigén Teal. 2And of those two, who is the
one that actually is doing the trimming of the 1aurel?
A. Israel Lopez.

Q. ‘80 he'd be the person most knowledgeable

~after August 2010 as to --

A. Correct.

Q. Okay. . What sides of the laurel do you allege
that youxr landscaperé have maintained?

A Similar to the rhody, it would be the
northern side, the western side, the eastern side, an& :

the top side.

0. Okay. So your gide, the top, and the sides,
correct?
A. Correct.

800-567-8658

Veritext Corporaté Services
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1 0. Do you recognize this survey?

2 | A. Yes. I believe this was the survey that we
3 had done last summer.

C. 00 [ [ 7% ékay. And in this survey do you see that
5 there's two rockeries, one off of John and then there
6 was one closer to Dorfell? You see that?

7 A. Yes.

8 Q. -Okay. In your discovery responses, anyway,

9 there's a reference to an eastern and a western
10 rockery.
i A, Correct.

12 0. So is the eastern rockery, is that the one

13 that's near John Street?

14 _ A. Correct.

15 Q. ‘Doeg your adverse possession plaim.inc;ude

16 the eastern rockery, 6r any portion of it?

17 A. I believe that that rockery is on our

18 préperty. Not part -- that it's mot part of the

"18 adverse possession claim. It's actually -- tﬁat area

20 is not in dispute, in other words. The area in dispute

21 is much farther to the west, to the west of tlhe

22 fence --

23 Q. West of the fence.

24 A. Yeah.

25 o 0. Okay. So that's not part of your claim?
Veritext Corporate Services )

800-567-8658 973-410-4040
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Linda McKenzie

From: Adam Asher

Sent: . Wednesday, May 08, 2013 10:24 AM
To: Linda McKenzie

Subject: FW: Britton v. Musser

From: Scott Sleight [mailto:sleight@ac-lawyers.com]
Sent: Wednesday, April 17, 2013 12:57 PM

To: Adam Asher '

Cc: stephanw@heckerwakefield.com

Subject: RE: Britton v. Musser

Adam, see below.

ScottR. Sleight | Ahlers & Cressman PLLC | 999 Third Avenue, Ste 3800 | Seattle, WA 98104
sleight@ac-lawyers.com | (P) 206.287.9900 | (F) 206.287. 9902 | (D) 206.340.4616 | (C) 206.715. 5784|C0nference

Bridge: 1.877.817.1622 Code 993888
CONFIDENTIAL & ATTORNEY CLIENT COMMUNICATION : [f this email was received in error, there was no intent to ‘walva its confidentiality or any
privilege. If received in error, pleasa do not read it, notify me and delete the message and any attachments. .

From: Adam Asher [maiito:aasher@sociusiaw.com]
Sent: Wednesday, April 10,-2013 2:07 PM
To: Scott Sleight

Cc: stephanw@heckerwakefield.com
Subject: RE: Britton v. Musser

Scoft,

No, the survey does not accurately indicate the area being claimed. The faped area is exactly what is
in the survey. Brigid admits the patio and boxwood should not have been included. She also stated
that the survey did not accurately depict the line, in that it makes the curves or angles appear sharper
or more dramatic than they are on the ground. Additionally, she testified thatthey performed no
maintenance South of the waxleaf priveis and down fo the fape line. That area makes up the “cut-
out” around the dripline on the survey. Because no maintenance, or other use, was made of this “cut-
out” area, there is no viable adverse possession claim. Again, concern for the health of the bush
does not make for adverse possession. So, on the one hand, there is no evidence to support

. adverse possession over the “cut-out,” yet, on the other hand, the survey includes that area as part of’
the Brittons’ claim (along with portions of the patio and the boxwood). There is a clear

disconnect. As Brigid Britton testified, the Brittons are not claiming the boxwood south of the fence or
the patio. The claim includes the drip line of the Rhododendron

Further, again, the point of our d}scovery requests was to get an accurate piciure of the area
claimed. As of right now, we have certified responses from your clients ostensibly verifying that the
survey represents the “Disputed Property.” Brigid admitted it was inaccurate, and we agree. There
is a clear basis for. supplementation. Also, the Brittons have now shifted focus away from the survey

1
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to some “fence frajectory.” This “fence trajectory” was not defined by survey or otherwise described
in your clients’ prior discovery responses. We specifically asked your clients to draw the line. So if
the “fence trajectory,” not the survey, is the line, then they need to supplement their responses with a
drawing of the "fence frajectory.” We are entitled to ceriified responses providing an accurate
description of this line. Brigid did not admit the survey is inaccurate. The record speaks for itself as
to her testimony. She specifically told you that Mark Britton worked with the surveyor and you should
direct questions on this topic to him. The fence trajectory is simple and obvious when standing on the
property. Mr. Wakefield wrote an email confirming this in fact. The specific claim'is set forth in the
survey that was provided and depicted in photographs you have been provided as part of the SJ
Response.

As for the suggestion that we simply stand on Dorfell and look East that'is a woefully inadequate
" description. We are here foday because there is no fence over the Disputed Property. We cannot
stand at a fence on Dorfell and simply look down. The best we could do is stand at various locations
on Dorfell and try to guess at what portien your ¢lients are claiming. But even if knew precisely
where to stand to “look East,” we still would not have an accurate picture of what your clients are’
claiming because they do not claim a straight line. Your “fence trajectory” curves and angles at
various points (which i is inherently inconsistent with a trajectory). Disagree. WA law is conirary to
. your position. The Brittons are not required to define their claimed area penecﬂy under Washington
faw. Where an adversely possessed boundary consists of a series of identifidble markers, courts can
and should “project boundary lines between objécts when reasonable and logical to do so.” Lloyd v.
Montecucco, 83 Wn. App. 846, 853-54, 924 P.2d 927, 931 (1996) (citing Frofund v. Frankland, 71
Whn.2d 812, 820, 431 P.2d 188 (1967)). In Lioyd, the appellants argued that the court erred by
establishing a straight boundary when the respondents’ “actual possession would be more fairly
represented by a jagged line.” Id. at 853. The Washington Supreme Court rejected this argument,
stating that the adverse possessors do not need to show “a blazed or manicured trail along the path
of the disputed boundary.” /d. at 854, Instead, the Court held that “Courts may create a penumbra of
ground around areas actually possessed when reasonably necéssary to carry out the objeciive of
settling boundary disputes.” /d. at 853-54 (citing Sfoebuck, § 8.9, at 485).

The civil rules do not require the Mussers to guess about the Brittons’ claim. The civil rules allow the
Mussers to ask the Brittons fo provide a complete and accurate description of their claim. The
Brittons’ prior responses are not accurate or clear, and they have a duty to supplement, under CR
26(e). As noted in prior emails, we will supplement as to the patio/boxwood south of the tree if in fact
your client’s interpretation of the survey is correct.

Please let me know when we can expect to receive supplemental responses, signed by the Brittons,
to Interrogatories Nos. 2-4 and Request for Production No. 1. As previously noted, we will request
that the surveyor look at the pet io/boxwood issue and if a revision fo the survey is required, we will
have that done.

Adam R. Asher _

SOCIHUSLAWGROUP puc R
Two Union Square

601 Union Street, Suite 4950

Seattle, WA 98101.3951

Direct Dial: 206.838.9110

o
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Direct Fax: 206.838.9111
www.sociuslaw.com

IRS rules require that certain standards be met when written tax advice is given by attorneys before a client

might qualify for tax penalty protection. Any tax advice in this communication is not intended to be used, nor

should you use it, for that purpose. If you wish to have an opinion that may assist you in obtaining penalty
protection, please let us know. In such a case a special written engagement with our firm is required.

This electropic mail transmission may contain privileged and/or confidential information intended only for the recipient named. |f you have
recelved this message in error, please delete it from your system without copying it, and please notify the sender by reply electronic mail or by
calling 206,838.9110 so that we may correct our records. Thank you,

From: Scot_t Sleight [mailto:sleight@ac-lawvers.
Sent: Wednesday, April 10, 2013 1:13 PM
_ To: Adam Asher - '

Cc: siephanw@heckerwakefield.com
Subject: RE: Britton v. Musser -

Adam: [disagree. The survey indicates the area being claimed. The only question is whether it-
extends fo the taped area you have shown in a photograph of the patio/boxwood. Our position is
clear that the hoxwood south of the fence and the patio are not being claimed and we will have the
survey reviewed as to that area. Otherwise, the survey shows the claimed bnundary line for the
Adverse Possession claim.

If you look down the fence trajectory standing up on Dorfell looking East, that should address any
confusion you have regarding the fence trajectory. Regards, srs

Scott R. Sleight | Ahlers & Cressman PLLC | 989 Third Avenue, Ste 3800 | Seatile, WA 88104
sleight@ac-lawvers.com | (P) 206.287.2900 | (F) 206.287. 990? | (D) 206.340.4516 | (C) 206. 715 5?84|Ccnfezence

Bridge: 1.877.817.1622 Code 993888
CONFIDENTIAL & ATTORNEY CLIENT COMMUNICATION : I this email was received in error, there was no Jntum to waive its confi dentlalrh; or any
privilege. if received in errer, please do not read Ik, notify me and delete the message and any aitachiments.

From: Adam Asher [mai[to:aasher@' sociuslaw.com]
Sent: Wednesday, April 10, 2013 11:22 AM
To: Scoft Sleight ’

Cc: stephanw@héckerwakefield.com
Suhbjeci: RE: Britton v, Musser

Scoft,
Do you have Doug'’s last name? Thanks for following up on Alex.

As for the survey, | think there is a clear disconnect between the line drawn in the survey and the
“fence trajectory” that is discussed in the various declarations. The line in the survey includes areas

3
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apparently not really claimed (such as the drip line cut-out). Further, the line in the survey bears no
resemblance to the “fence trajectory” described in the declarations. The actual fence trajectory is
considerably different than the vague descriptions in the declarations, Your clients’ complaint vaguely
referenced bushes. Because we had no idea what the precise area was that they claimed, we sent
our discovery requests. Your clients produced the survey as the definitive “disputed property.” Or so
we thought. Now, it appears that the actual area your clients are claiming is not what is depicted in
the survey, but is some other line (perhaps.now the construction fencing). The point is, the Mussers
cannot possibly defend an adverse possession claim if the Brittons cannot articulate what the area
 is. | asked Brigid to draw the “fence trajectory” described in the declarations, and she couldn’t. If she
doesn’t know, how are the Mussers to know? Is the line what is in the survey (as we thought until
recently)? Is it the actual fence irajectory? Is it some other “fence trajectory”? Is it where the
construction fencing is located? | think we are entitled to know the precise area claimed—it cannot
be a moving targef. As such, we ask that the Brittons supplement their discovery responses fo
provide an accurate description. You can do that by a survey or through whatever other means you
chose, so long as it is clear and accurate. ,

As for the SJ Motion, we thought the survey area was exactly what the Brittons were claiming as the
Disputed Property. That is what we asked for, so we thought that is what we received. The survey
included portions of their patio and the boxwood. We had no reason to believe otherwise, and hence
did not have any questions. Because the claim to the drip line area was so specious, we filed the SJ.

From: Scott Sleight [mailto:sleight@ac-lawyers.com
Sent: Wednesday, April 10, 2013 10:58 AM

To: Adam Asher

Cc: stephanw@heckerwakefi eld com

Subject: RE: Britton v. Musser

Adam, | am obfaining the contact info and will get to you likely next week for Alex. Doug is still
employed by Langstraat Wood-—that is the contact info | have for Doug.

f\s to the survey, | don't think there is any uncertamty as to what is being claimed, which is the
boundary line maintained by the Kleins, Brittons and north of where Mr. Mickelborough's crew
installed the construction fence fo the survey stakes. lt does not include the boxwood south of the
wood fence. Brigid’s declaration and deposition testimony are clear that the claim does not include
the patio and is based on the drip line of the rhody—which can be modified as Brigid tesiified. If the
survey does extend to include the taped area that you have shown in photographs, that will be
addressed as we proceed. The exhibits to Brigid's declaration prov:de clear photographs of what is
included in the Disputed Area.

| don’t follow your cormment that-the uncertainty regarding the claimed area was the impetus for the

SJ motion. | had invited to come to your office to discuss the case before the motion was filed and
any questions as to what was being claimed could have been discussed then. You responded to my
request to meet that you were filing a motion. So this could have been clarified much more

simply. Regards, srs

Scoit R. Sleight | Ahlers & Cressman PLLC | 985 Third Avenue, Ste 3800 | Seatile, WA 88104
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slelaht@ac-lawyers.com | (P} 206.287.9300 { (F) 206.287.9902 | (D) 206.340.4616 ] (C) 208.715.5784|Conference
Bridge: 1.877.817.1622 Code 993883 ,

CONFIDENTIAL & ATTORNEY CLIENT COMMUNICATION : I this email was received in error, thare was no intent to waive ils confidentiality or aﬁy
privilege. If r=ceived in error, please do not rzad it, notify me and delele the message and any aitachments.

From: Adam Asher [mailto:aasher@sociuslaw.com]
Sent: Wednesday, April 10, 2013 10:17 AM

To: Scott Sleight

Cc: stephanw@heckerwakefield.com

Subject: RE: Britton v. Musser

Scott:
| write to follow up on the survey and the contact information for Doug and Alex. What is the status?

Best regards, .

Adam R. Asher
SOCIUSLAWGROUP pLc
Two Union Square

601 Union Street, Suite 4950
Seattle, WA 98101.3951
Direct Dial: 206.838.9110
Direct Fax: 206.838.9111
-www.sociuslaw.com

IRS rules require that certain standards be met when written tax advice is given by attorneys before a client
might qualify for tax penalty protection. Any tax advice in this communication is not intended to be used, nor
should you use it, for that purpose. If you wish to have an opinion that may assist you in obtaining penalty
protection, please let us know. In such a case a special written engagement with our firm is required.

This electronic mail transmission may contain privileged and/or confidential information intended-only for the recipient n;med. If you have
received this message in error, please delete it from your system without copying it, and please notify the sender by reply electronic mail or by
calling 206.838.9110 so that we may correct our records. Thank you,

From. Scott S[enght fmallto s!eluht@ac!awvers comT
Sent: Thursday, April 04, 2013 11:43 AM
To: Adam Asher

Cc: stephanw@heckerwakefield.com
Subject: RE: Britton v. Musser '

Adam | will discuss the survey issue with client. | agree with the concept that the clain;led area should

be clear. Brigid Britton testified correctly that the claim does not include the patio or the hoxwood
south of the fence. | believe the “dripline” of the rhody is causing some confusion pamcuiarly

because, as the declarations state, the rhody is growing northerly.

| also will get you information for Doug and Alex to the extent my clients have same. '

Do you have an address for Tony Sacco? Is he still employed by City Peoples?
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.Scott R. Sleight | Ahlers & Cressman PLLC | 899 Third Avenue, Ste 3800 | Seattle, WA 98104
sleight@ac-lawyers.com | (P) 206.287.9900 | (F) 206.287.9902 | (D) 206.340.4616 | (C) 206.715.5784|Conference

. Bridge: 1.877.817.1622 Code 993888

CONFIDENTIAL & ATTORNEY CLIENT COMMUNICATION : If this email was received in error, there was no intent lo walve its confidentiality or any
privilege. if received in error, please do not read it, notify me and dzlefe the message and any attachiments.

From: Adam Asher I'maiIto:aasher@sociuslaw,com]
Sent: Thursday, April 04, 2013 10:45 AM

To: Scott Sleight

Cc: stephanw@heckerwakefield.com

Subject: Britton v. Musser

Scoft: -

| write to request supplementation of our discovery requests relating to what the Brittons claim is the
Disputed Area. Specifically, we request supplementation of Interrogatories Nos. 2-4 and Request for
Production No. 1. The Brittons response to these requests relied upon the survey by Barghausen
(BRITTON 0000003).

I do not believe, based on Ms. Britton’s testimony yesterday, that this survey accurately reflects the
area the Brittons claim by adverse possession. For instance, the survey includes an area behind the
Musser fence (near the Rhody) and where a boxwood grows. The area depicted also’includes a
portion of the Mussers’ patio. Ms. Britton denied claiming either of these areas. Additionally, Ms.
Britton testified that the maintenance they allege is north of the location of the wax leaf privets and
that they are not claiming the wax leaf privets as part of their claim. She is unable to testify that her.
landscapers maintained the wax leaf privets or south of those bushes, and the landscapers say no
such thing in their declarations. Therefore, the “cut-out” depicted on the survey, does not really
appear to be part of the adveérse possession claim. Ms. Britton indicated that they included the drip
line out of concern of the health of the bush, which, alone, is no basis for adverse possession.

Additionally, we cannot reconcile the Brittons’ allegations in the various declarations regarding the
*fence trajectory” with the'survey. We have believed that the survey was produced to definitively
identify what area was being claimed. We have never understood the “fence trajectory” description
bhecause it does not comport with the “cui-out’ on the survey. Ms. Britton was also unable fo identify
the “fence trajectory” when asked today at her deposition. She reluctantly drew the actual fence

~ trajectory, which encompassed areas that the Brittons are obviously not claiming. So, after today itis
still unclear to us where this “fence trajectory” actually rests.

Because it is unclear to us, we request that you provide a.supplemental response to the above
requests. | presume the easiest way to do this is to revise the prior Barghausen survey. We would
like to know exactly what area the Brittons are claiming by adverse possession. 1t would be helpful if
the “fence trajectory” was depicted on the survey. We also encourage the surveyor fo stake and
string (or colored tape) the “fence trajectory.” Of course, we will coordinate with the Mussers’
confractors to remove the temporary construction fencing and the row of cypress trees sothat the
area can easily be accessed and appropriately marked. ; ‘

| think all parties will benefit from knowing the precise area that is-being claimed. Candidly, one of the
driving forces behind the summary judgment motion was the claim around the Rhody, which included
the boxwood and portions of the Musser patio. We could not figure out how the Brittons could have

possibly adversely possessed that area. Now, it is clearer that they never intended to allege that they
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maintained those areas, but simply included the drip line to protect the tree. It also appears that the
surveyor may not have accurately reflected the Brittons’ intent. .

Please let me know if you think a call would be helpful io discuss these issues.

Also, as | mentloned we recently learned that Tony Sacco used to work at City People’s and he may
have relevant information to this case. His phone number is (206) 313- 6?51

Can you please provide the full names and contact information for Doug and Alex (I think those were
the names), who worked for Langstraat-\Wood? -

Best regards,

Adam R. Asher

SOCIUS. #¥WGROUP pLLc
Two Union Square

601 Union Street, Suite 4950
Seattle, WA 98101.3951
Direct Dial: 206.838.9110
Direct Fax: 206.838.9111
www.sociuslaw.com

IRS rules require that certain standards be met when written tax advice is given by étttﬂrneVS before a client
mighi qualify for tax penalty protection. Any tax advice in this communication is notintended to be used, nor
should you use it, for that purpose. If you wish to have an opinion that may assist you in obtaining penalty
protection, please let us know. In such a case a special written engagement with our firm is required.

This electronic mail transmission may contain privileged and/or confidential information intended enly for the recipient named. f you have

received this messade in error, please deleta it from your system without copying it, and please notify the sender by reply electronic mail or by
calling 206.838.9110 so that we may correct our records. Thank you.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON IN AND

FOR THE COUNTY OF KING
MARK BRITTON and BRIGID CONYBEARE BRITTON, NO. 12-2-22451-0 SEA
Plaintiff,
.
PETER M. MUSSER and TAMARA H. MUSSER, .|~ RE-NOTICE FOR HEARING
Defendants. SEATTLE COURTHOUSE ONLY
(Clerk's Action Required) (NTHG)

TO: THE CLERK OF THE CCURT and to all other parties listed on Page 2:
PLEASE TAKE NOTICE that an issue of law in this case will be heard on the date below and the Clerk is
directed to note this issue on the calendar checked below.
Calendar Date: September 13, 2013 Day of Week: Friday
Nature of Motion: _ PLAINTIFFS® MOTION FOR SANCTIONS AND IMPOSITION OF TERMS

CASES ASSIGNED TO INDIVIDUAL JUDGES - Seattle
If oral argument on the motion is allowed (LR 7(b)(2)), contact staff of assigned judge to schedule date and time before filing this
notice. Working Papers: The judge’s name, date and time of hearing pust be noted in the upper right comer of the Judge's copy.
Deliver Judge's copies to Judges' Mailroom at C203.

[ 1 Without oral argument (Mon - Fri) [ x] With oral argument Hearing
Date/Time: September 13, 2013 at 5:00 a.m.
Judge's Name: Judge Monica Benton Trial Date: ~ November 25, 2013

CHIEF CRIMINAL DEPARTMENT - Seattle in E1201

[ 1 Bond Forfeiture 3:15 pm, 2nd Thur of each month
[ ] Certificatés of Rehabilitation - Weapon Possession (Convictions from Limited Junsdwhon Courts)
3:30 First Tues of each month.

CHIEF CIVIL DEPARTMENT - Seattle -- (Please report to E713 for assignment)
Deliver working copies to Judges' Mailroont, Room C203. In upper right corner of papers write "Chief Civil Department” or

| judge's name and date of hearing
[ 1 Extraordinary Writs (Show Cause Hearing) (LR 98.40) 1:30 p.m. Tues/Wed ~report to Room E713
111 Supplemental Proceedings Non-Assigned Cases:
(1:30 pm Tues/Wed)(LR 69) [ 1 Non-Dispositive Motions M-F (without oral argument)
[ ] DOL Stays 1:30 pm Tucs/Wed [ 1 Dispositive Motions and Revisions (1:30 pm Tues/Wed)
f 1 Motions to Consolidate with multiple judges [ 1 Certificates of Rehabilitation (Employment) 1:30 pm
assigned (without oral argument) (LR 40(a)(4)) Tues/Wed (LR 40(2)(B))
NOTICE FOR HEARING - SEATTLE COURTHOUSE ONLY ' Page 1
ICSEAD12005 7

133399.1/100758.2
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Sign: AY Print/Type Name: Scott Sleight

WSBA # 27106 (if attorney) Attorney for: Plaintiffs Mark Britton and Brigid Convbeare Britton
Address: Ahlers & Cressman PLLC, 999 Third A}renue Suite 3800
City, State, Zip Seattle, WA 98104 Telephone: (206) 287-9900 Date: June 17, 2013

DO NOT USE THIS FORM FOR FAMILY LAW OR EX PARTE MOTIONS.

DO NOT USE THIS FORM FOR FAMILY LAW, EX PARTE OR RALY MOTIONS.

[ LIST NAMES AND SERVICE ADDRESSES FOR ALL NECESSARY PARTIES REQUIRING NOTICE |

Adam R. Asher

Socius Law Group PLLC

Two Union Square

601 Union St., Suite 4950
Seattle, WA 98101

Email: aasher@sociuslaw.com
Attorneys for Defendants

Stephan D. Wakefield, WSBA #22762

Law Offices of Hecker Wakefield & Feilberg, P.S.
321 First Avenue West

Seattle, WA 98119

Email: stephanw(@heckerwakefield com
Attorneys for Defendants

IMPORTANT NOTICE REGARDING CASES

Party requesting hearing must file motion & affidavits separately along with this notice. List names, addresses and
telephone numbers of all parties requiring notice (including GAL) on this page. Serve a copy of this notice, with
motion documents, on all parties.

The origi.na] must be filed at the Clerk's Office not less than six court days prior to requested hearing date, except for
Summary Judgment Motions (to be filed with Clerk 28 days in advance).

THIS IS ONLY A PARTIAL SUMMARY OF THE LOCAL RULES AND ALL PARTIES ARE ADVISED TO
CONSULT WITH AN ATTORNEY.

The SEATTLE COURTHOUSE is in Seattle, Washington at 516 Third Avenue. The Clerk's Office is on the sixth
floor, room E609. The Judges' Mailroom is Room C203. .

NOTICE EOR HEARING - SEATTLE COURTHOUSE ONLY Page 2
ICSEAD120085
133355.1/100758.2

APP 307



(V=T R T AR ¥ S SR VR 6 S

MO RN N R e e e e e s e s
b O Pt S R = - T T = U S FC i O R =

Honorable Monica Benton
Hearing Date: September 13, 2013 @ 9:00 a.m.
. With Oral Argument

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID

CONYBEARE BRITTON, husband and wife, NO. 12-2-22451-0 SEA
Plaintiffs, : DEFENDANTS’ SUPPLEMENTAL
: MOTION FOR PARTIAL SUMMARY
V. : | JUDGMENT" '
PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife,
Defendants.

I RELIEF REQUESTED
Plaintiffs Mark and Brigid Britton (tﬁe “Brittons™) assert claims for adversc_
posséssion by alleging that they and their immediate predecessors used an erratic portion of
pr;')perty owned by their neighbors, Defendants Peter and Ta_n-lara Musser (the “Mussers™),

bcgiiming in April 1999. The claim is not based on a fence, hedge, neatly trimmed lawn, or

a.ﬁy other physical demarcation one would expect to establish a clear boundary; but instead,

periodic landscape maintenance allegedly over seemingly random portions of the border with

the Musser Property. The Brittons themselves appear somewhat confused as they cannot

! This motion for partial summary judgment, and supporting materials, supplements the Motion for Summary
Judgment the Mussers filed on February 15, 2013 and on May 10, 2013. Since the Court continued the hearing
date to September (over six months from the original date and three months from the second date), the parties
have continued with discovery which has modified the evidence presented with this current Motion.

DEFENDANTS’ SUPPLEMENTAL ——Socius Law Group, PLLC
MOTION FOR PARTIAL SUMMARY Two Unlgn S?jugrv?,r . (:1?1 Union Street, Suite 4850
itle, 98101,
JUD GNIEN’T =1 BaTaleephisnt%lg‘Sfis :{901103951
124583.doc - _ Facsimile 206.838.9101
I
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_ the incontrovertible evidence establishes that the Brittons and their gardeners made no use at

describe the disputed area. Specifically, in response to discovery requests asking for a
precise description, the Brittons produced a survey upon which the Mussers relied in filing
their Summa:y_’ Judgment Motion. After the Court continued the first motion and Ms. Britton
was depo-sed, she testified that the survey was not accurate and included sections and plants
that were niot part of fheir claim. Instead of the apparently erroneous survey, the Brittons, at
‘some point, started relying on an undefined “Fence Trajcctbfy"; meaning the disputed 'areal
should be envisioned by following an imaginary path/extension of a fence which ends
immediately next to the disputed area. Even with the alternative approach, Ms. Britton, at
her deposition, could not inaieate where this “Fence Trajectory” should be depicted on the
survey, while admitting that the true fence trajectory is also not really the section they are
claiming. Desp1:te_ the clear inconsistency between the survey and the “Fence Trajectory,” the
Brittons refused to amend their survey, forcing the Mussers to draft a supplemental summary
judgment brief. When the Court again continued the summary judgment hearing, the
Brittons finally abandoned a Ila:rge part of thr;ir claim based on the erroneous survey. Even
still, however, because of the constant changing claim, the Mussers must guess as to the
specific portions of their property the Brittbgs claim through adverse possession. '
Regardless of the exact area sought, the Brittons must show their use was actual,
continuous and exclusive for 10 years, meaning the earliest the adverse possession could
have ripened W;.‘-S April 2009. Since there is no fer.loe or other physical demarcation of any
boundary, the Brittons rely on their alleged maintenance of certain specific plants within the

undefined disputed area to establish their claims. They cannot make this showing because

all of the wax leaf privets; made no use of the rhododendron base and laurel for a two-year
period between 2004 and 2006; and the Mussers performed significant and continual

landscape maintenance of the thododendron and laurel as early as August 2007—a year and

DEFENDANTS’ SUPPLEMENTAL | Hocks Liw Gioug, PiLe
= ATTORMNEYS
“MOTION FOR PARTIAL SUMMARY Two Union Square « 601 Union Street, Suile 4950
JUDGMENT =S e
124583.doc Facsimile 206.838.9101
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one half before the Brittons’ adverse possession claim would have vested. With no actual
use of the wax leaf privets, the Brittons’ claim fails. Fﬁrther, the significant gap between
2004 and 2006 precludes a finding of continuous, unjntel;rupted use of the ;'hododendron and
laurel for the rei{tiired 10-year period. Moreover, the regular maintenance of the -
rhododendron and laurel by the Mussers, thé true owners of the area, starting in 2007
precludes a finding of exclusivity for the required 10-year period. Accordingly, the Mussers
move for partial summary judgment seeking an order dismissing the Brittons’ adverse
possession claim as to the area surrounding fhe wax leaf privets, rhododendron and laurel.
1L STATEMENT OF FACTS
A. Background

The Mussers purchased their property in April, 2007. The Musser Property shares a
north boundary with the Britton Property and is i:ordered by John Street on the east and .
Dorffel Drive on the west. For at least 30 years, a six-foot tall wood fence has stood on |
approximately 47 feet of the boundary in essentially the middle of the two properties. There
has been no fence on the boundary between the wood fence and Dorffel. Instead, this area of
the boundary contains plants, bus.hes, and small trees.

Recently, the Musgers undertook a major renovation of their house. In conjunction _
with the improvements, the Mussers intended to place a new fence along the boundary of the
Musser and Britton Properties. They would then remove the 30-year old fence which was
only on part of the boundary and constrﬁct.a new one. The Mussers sought in;lmt from the
Brittons on the type of fence to be constructed. When T:he Mussers’ contractor knocked on
the Brittons’ door, Mark Britton acted hostilely and demeaning toward the contractor, The
Brittons ultimately filed this action alleging adverse possession.

B. Disputed Area

The Brittons” Complaint does not define specifically the area sought of the Musser

Socius Law Group, PLLC

DEFENDANTS’ SUPPLEMENTAL ATTORNEYS
MOTION FOR PARTIAL SUMMARY . Two Unin;;;‘ﬁuaa = 601 Unic.;?r‘rB nget, Suite 4950
JUDGMENT -3- Telephons 306.838.9100

124583.dec Facsimile 206.838.9101
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Property, but instead simply names certain plants and other landscaping as encroachments,
such as a laurel tree and rockery, to apparently create a claim. (P1.’s Compl. § 3.5-3.7). IThe'
Complaint relies upon a June 13, 2012 survey prepared b)lf Barghausen Consulting Engineers,
Inc., which does not identify the specific area sought. (/d., Ex. A.) Since they had no idea of
thelexact area claimed, the Mussers i‘equested a full legal des;riptl;on ofthe Diéputed Area
through discovery. Inresponse, the Brittons produced the following revised survey prepared
-by Barghausen Consulting Engineers, Inc. to set forth the specific area sought:

+ 3815 E. JOHN ST.
APN 1954700320

- ROCKERY -

RRIGATION LINE
" BASE OF ARBORVITAE - i

E DRIPLINE . B
2° BASE OF AREORVITAE  YARD LIGHT 1.8
VISIBLE PWR LINE SOUTH OF LINE  ~ POMER OUTLETS (2)

(Asher Decl., Ex. A, Survey of Disputed Area.)* The dark black line is the title property line
between the Musser Property (south) and the Britton Property (north). The Brittons’
proposed new line starts at the west side with the initials P.O.B., travelsin a southﬁas-terly
dﬁépﬁon around the base of two arborvitae trees, then jetsina northeasterly direction tb
encompass the “Hedge Dﬁpﬁne” until taking an erratic turn south at the base of the
rhododendron, then travels south, around the presumably ever-changing dripline of the
rhododendroh, and then north, again until reaching the actual title property line.

2 The Brittons alleged adverse possession over a rockery near John Street in their Complaint. However, in her
deposition, Ms. Britton clarified that this is no longer part of the Brittons® adverse possession claim. (Asher
Decl, Ex. I, Brigid Britton Dep. at 65, Lo. 15-22.) Summary judgment is therefore appropriate on this area.

Socius Law Group, PLLC

DEFENDANTS’ SUPPLEMENTAL T Ta AR
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 Brittons or the survey they rely upon. (Jd.)

Additionally, Ms, Britton’s testimony disputes the accuracy of her own survey.
Specifically, she stated that the survey was “distorted.” Shc went on fo testify that, “I think
the area where it says ‘rhody’ base and “dripline’ looks larger than the area acﬁlally is that we
are claiming.” (Dep. at 19: Ln.18-23) Additionally, Ms. Britton stated that the line from the
two arborvitaes to the point of beginning is ‘-‘a straighter line than it looks when it’s rendered
on paper.” (/d. at 20: Ln. 8-18.)

The confusion continues with respect to the Rhododendron Area where Ms. Britton

_admits that the boxwoqd behind the Mussers’ side of the fence is not part of their claim, even

though included in their survey. (/d. at 22: Ln 20—22.) She also concedes that the Mussers’
patio is not part of their claim despite it being included in their survey. She further explained
that the reason the oddly shaped “cut-out” is included in the survey is solely due to their _
concem of the Eealﬂl of the rhododendron. Specifically, they worry that if portions of the
rhododendron on the Musser side are frimmed or removed, it could Hll the bush. Therefore,
they included the entire drip line of the rhododendron, which encompésses the patiol, qut of
concern for the health of the buéh. (/d. at 23: Ln. 12-25; 25: Ln. 1-2.) Thus, the “cut-out”
area around the drip line was based on concern for the health of tﬁe bush, not on actual use or
maintenance of the are;&. (d.at33: Ln. 9-13.)

- Ms. Britton further admitted that the Mussers planted the waxleaf privets in the
thododendron area and the Brittons’ landscapers did not maintain those bushes. (7. at 30:
Ln. 5-19.) The photograph of the Rhododenron Area above (Asher Decl., Ex. B, Photograph

of Rhododendron Area), depicts the base of the Rhododendron, wax leaf privets, and then the

fence, moving left-to right. Ms. Britton testified that her landscapers have not maiﬁtained
south of the waxleaf privets. (Sécénd Asher Decl., Ex. I, Brigid Britton Dep. at 33: Ln. 20-
24y Therefore, with the exception of the base of the thododendron itself, the Brittons do not
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allege any use or maintenance of the entire “cut-out” area shown in the above photograph of .

the Rhododendron Area. Also, Ms. Britton admitted her 1andscapea-:s did not maintain the
waxleaf privets between the rhododendron and laurel. (7. at 39: Lﬁ. 8-13.)

After Ms. Brittons” deposition on April 3, 2013, couﬁsel for the Mussers raised
concerns about the apparent inconsistencies in the Brittons’ testimony and the survey.
Specifically, on April 4, 2013, counsel for the Musseré fequested supplementation of the
Brittons’ responses to the Mussers’ intermgatoﬁes and requests for production related to ﬂl&
definition of the Disputed Area. (Second Asher Decl., Bx. J, Email Chain.) The Mussérs
indicated that the survey incorrectly includes a portion of the Mussers’ fence, a boxwood
bush behind the fence, and part of the Mussers’ p‘ﬁ-ﬁo. (fd.) Additionally, the Mussers raised
the issue that the “Fence Trajectory” description was inconsistent Wi;ch the survey. (Id.)
Since the survey was ostensibly the Brittons’ certified dlescxiption of the Disputed Area, the
Mussers requested a supplemental response detailing the precise area the Brittons claimed.
{Id.) The Brittons refused to supplement their prior discovery responses, and instead
continued to rely upon the survey as the “Disputed Area.” (/d.)

As aresult of the Brittoné’ ﬁﬂm& to supplement discovery, the Musses were forced
to revise its motion for summary judgment seeking partial summary judgment on the
Brittons’ erroneous claim to the “cut-out’; area around the rhododendron, as the Brittons
could show no actual use of this area. In opposition to the Mussers’ revised motion for
summary judgment, the Brittons made no argument and provided no authority to support
their erroneous claim to the “cut-out” area. Then, after the Court continued the June 7, 2013
summary judgment hearing, the Brittons, on June 24, 2013, finally abandoned their frivolous
claim to the “cut-out” area. (Third Asher Decl., Ex. K, 6/24/13 Email from Sleight.) Tt
cannot be stressed enough that the Mussers were forced to draft two summary judgment

briefs on this issue, resulting in thousands of dollars of attorneys’ fees, all because the
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‘base, they will not concede that claim. Therefore, they have drawn this silly new line that

Brittons asserted a frivolous claim 1o this “cut-out” area, and fhen defiantly refused to
dismiss this claim after notice that it lacked merit.’

‘While recognizing the claim to the “cut-out” area was frivolous, thé Britumé still
refuse to concede their claim to the rhododendron base. As depicted in the revised survey,
the new line is north of the rhiododendron base, but then bizarrely stops suddenly, goes
around the base, then continues to follow the “trajectory.” (Third Asher Decl., Ex. L,
Revised Britton Survey.) In other words, while the Brittons admit that they cannot prove

adverse possession south of the line shown in their survey, which includes the thododendron

circles the rhododendron base. _
C.- History of Brittons® and Predecessors’ Use of the Disputed Area

1.  The Dysons (August 1997-April 1999) '

Timothy J. Dyson and Julie C. Dyson purchased the Britton Property on August iZ,
1997 from the Estate of Luther C. Losey. (Second A;sher Decl., Ex. E, Dyson Deed;
Declaration of Timothy J. Dyson (“Dyson Decl.”) § 1.) When the Dysons purchased the
Britton Property the house had not been lived in for several years and was in serious
disrepair. (Id. ] 2.) The Dysons undertook a major renovation of the house. (74.) The
exterior of the property, like the house, had-not beenl maintained and was very overgrown.
(Id. §3.) The Dysons concentrated their efforts on the renovations to the house, and did not
do any maintenance of the landsca,ping.. ({d.) They planned to landscape the property once

the house renovations were complete, but they never got that far. Before the landscaping

? The Mussers reserve their right to file a separate motion for sanctions under CR 11, which will seek terms for
the thousands of dollars in fees that the Mussers have incurred in defending the Brittons’ frivolous claim to the
“cut-out” area. The Brittons’ conduct was particularly egregious given that the Mussers informed the Brittons
after Brigid Britton’s deposition that concern for the health of the bush was insufficient as a matter of law to
support-adverse possession. Upon notice of the defective claim, the Brittons” refused to dismiss this claim,
forcing the Mussers to revise a second summary judgrent brief on this issue. Then, in their opposition, the
Brittons offered no argument to support their claim. They engaged in bad faith litigation in an effort to drive up
the cost for the Mussers knowing they had no legal basis to support their claim.
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work was started, the Dysons found another house and purchased it. (/4. §5.) The Dysons
then sold the Britton Property to John and Deborah Klein in April 1999. (/4.); (Second Asher
Decl., Bx. H, Klein Deed.)

2. | The Kleins (April 1999—0ct0b§r 2003)

Deborah Klein states in her declaration that when they purchased the Britton
Property, there was not very much landscaping along the southern border pf the property,
which is the Disputed Area, so .they had significant landscaping installed along what they
believed to be the southern boundary of the Britton Property. (Second Asher Decl., Ex. F,
D.eclaration of Deborah Klein (“Klein Decl.”) §2.) She declﬁres that all the trees, bushes and
plants in the Disputed Area were within the Britton Property. ({d.§7) She further declares

* that she and their gardeners and landscapers were the only people who maintained the

landscaping in the Disputed Area. (/d.) She also states that they exclusively maintained the
rockery at all times. (/d.) | '

3.  The Brittons (October 2003 through the Present)

The Brittons purchased their property from the Kleins in October 2003. The Brittons
have not personally maintained the landscape in the Disﬁuted Area. (Second Asher Decl.,
Ex. I, Brigid Britton Dep. at 18, Ln. 12-18.) The maintenance they rely upon in support of

their adverse possession claim was performed by their landscapers. (/d.) Lan gsh‘aat«Wooci,

Inc. performed landscape work for the Brittons between May 2004 and August 2010. (fd. at

48, Ln. 17; 49, Ln. 9-11.)

Exik Wood, the owner of Langstraat-Wood, states in his Second Declaration that he
has no personal knowledge of the maintenance that wés performed on the Disputed Area and
cannot testify that the Brittons’ maintenance was exclusive. (Second Erik Wood Decl. §2.)

 Alex Lupenski, a then employee of Langstraat-Wood, testified at his deposition that
he worked at the Britton Property in 2004 through 2006, for approximately two years. (Third
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Asher Decl., Ex. M, Lupenski Dep. at 18.) Mr. Lupenski testified that he was the only

-Iandscaper who maintained the southern border during this time period. (/d.) Mr. Lupenski

testified that he has no recollection of doing any work on the thododendron or laurel during
this two-year period:

Q: Okay. What specifically, if anything, do you recall doing with respect to
that rhododendron?

A: Tdon’t remember anything about that plant.

Q: Okay. So you don’t recall doing any maintenance on it?

A: Not specifically, no.

Y

Q: Do you recall doing anything with [the laurel] bush?

A: Not specifically, but as I mentioned in my declaration, it would appear that

I would have needed to prune that bush, because otherwise it would have

blocked the pathway..

Q: So I want to make sure [understand. So you don’t have any specific
memory of you trimming it, but you think you would have, otherwise it would

have blocked the path?

A: That is correct.

Q: And in order to trim it to stop it from blockmg the path, what side Would

you have to trim? The side nearest the path?

A: The side that’s nearest the path.

Q: As you sit here today, though, do you recall trimming the top?

A: Tdon’trecall.

Q: Okay. Do yourecall tnmmmg the sides on the I guess it would be the

east and the west?

A: Tdon’trecall.

(Id. at 16-18.) He speculates that he probably trjmme& the laurel away from the Brittons’
path, but he does not recall doing so, nor does he recall rimming the tﬁp or the sides (east
and west) of the laurel. (/d.)

As noted above, the Brittons have not personally maintained the landscape in the -
Disputed Area. (Second Asher Decl., Ex. I, Brigid Britton Dep. at 18, Ln. 12-18.)
Additionally, the Brittons lived in Italy for one year, from August 2004 through August
2005, during the time that Mr, Lupenski'worked at the Britton Property. (Third Asher Decl.,
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Ex. O, Brigid Britton Dep. at 16.) ’fherefore, the Brittons have no personal knowledge of
what was ma:intaiﬁed while they were in Italy for that one-year period. Mr. Lupenski is the
only witness that could téstify about his maintenance of the laurel and rhododendron, but he
has no recollection of doing any work from 2004 to 2006 on those bushes.

Doug Beaton was the Langstraat-Wood employee who also performed the landscape
work at the Britton Property between 2007 and 2010. Due to hls unfortunate and undisputed
unreliability on any issue related to this matter, Mr. Beaton’s teétimo_ny cannot be considered
by the Court on the pendil_zg summary judgment motions. Mr. Beaton adimits that he was
paid by the Brittons in connection with his visit to the Britton Prdperty for' the purposes of
preparing his Supplemental Declaration. (Third Ashér Decl,, Ex. N, Begfon Dep. at 23-25.)

‘Worse, Mr. Beaton blatantly admits that he is a liar:

Q: Okay. And d1d Mr. Sleight say that?

A: No.

Q: What did he say?

A: He didn’t say anything?

Q: Hedidn’t say that? He didn’t tell you that if you tried to connect you, he
would be happy to act on your behalf‘?

A: That’s correct.

Q: So did you just lie about that?

A: Ijustlied about that.

Q: Why did you do that?

A: Twas just trying at that time to stop talking to you and for you to leave me
alone.

Q: Okay. And did Mr. Sleight tell you that you were not to talk to me
anymore? -

Q: And did you just lie about that as well?

A: Yes.

([d. at 41-42.) Addiﬁonaliy, he admits that despite testifying undcr the penalty of perjury that
his prior declarations were correct, the declarations are not accurate. Mr. Beaton signed his
first declaration, prepared by the Mussers’ counsel, aﬁer reviewing it for accuracy. (/d. at

18.). He later, after his paid site visit, signed a Supplemental Declaration, stating that his first
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declaration was no Ic;nger accurate. (/d. at 18-19) At his deposition, he testified that portions
of his Supplemental Declaration were not accurate. Fo-r instance, in Pa:agrap]i 10, he
festified to a conversation he allegedly had with Catie Smith, tﬁe Musser landscaper, about
the rockel;y. (Id. at 93.) At his deposition, he testified that conversation never took place,
and the Supplemental Declaration was not accurate. (Id. at 94)) Ultimately, Mr. Beaton has

“no credibility and his testimony cannot be relied upon by any party in connection with the

pending summary judgment motions.
D. The Mussers’ Use of the Disputed Area

The Mussers purchased the Musser Property in April 2007. In August 2007, they
hired City People’s Garden Design & ﬁandscape_ (“City People’s”) to provide_': landscaping
services on the Musser Property. (Declaration of Catie Smith (“Smith Decl.”) 1.) Catie
Smith was the Landscape Manager for City People’s. (Id.) On behal_f of City People’s, she
supervised and personally per_formgd landscape services on the Musser Property once a
week, all year long, and would typically spend several hours each time. (/d., Ex. A, City
People’s Invoices for 2007 and 2008.) Ms. Smith left City People’s in December 2008 and
started her own business, Brier Creek Gardens, LLC. (/4. 9.) City People’s continued -
servicing the Musser Property. (/d.) After sevc;ral months, the Mussers hired Ms. Smith’s
new company to take over for City People’s. (/d.) Since that time, she and her crew are
generally at the Musser Property all year long every Friday. (/d.)

Since August 2007, Ms. Smith and her crews maintained the area around the
rhododendron, as depicted in the photograph above (Asher Decl,, Ex. B.). (Id. §3.) Their
maintenance of the area includes weeding, planting, fertilizing, and composting the area.
Thejr have always frimmed and pruned the rhododendron. (J4.) Ms. Smith never saw
anybody else trim it, nor is there any evidence that it has been trimmed by anyone clse. (d.)
In fact, the trunk of the thododendron shows evidence of cut limbs; most if not all of which |
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were cut by Ms. Smith over the years. (Id.) Addiﬁonal]y, Ms. Smith and her crews have
exclusively maintained and shaped the boxwood behind the Musser side of the fence, Which
is also depicted in the photograph above. (/d.) _
Moreover, Ms. Smith and her crews have maintained the area between the
rhododendron and the laurel (Asher Decl., Ex. C) since August 2007 by weeding, removing
unwanted plants, planting new plants, composting, and otherwise making the area have a neat

appearance. (/d. J4.) In 2008, Ms. Smith and her crew planted five or six waxleaf privet

“bushes near the boundary line on the Musser side (these bushes are depicted in the

photographs above), to run from the existing old wood fence to the laurel, which is toward
Dorffel Avenue. (/d.) The purpose of these bushes was to prevent the mailman from
trampling through the ar'ea; (Zd)) Neither the Brittons, nor anyone on theﬁ behalf, ever
complained or said anything about the bushes. (/4.) Ms. Smith and her crew régularly

maintained the bushes since they were planted in 2008. (Zd.)

As with the rhododendron and boxwood, Ms. Sn;ith and her crews also started to trim
the laurel bush in the “Disputed Area” beginning in Augg_tst 2007. (Asher Decl., Ex. D). (/4.
95.) Wﬁeﬁ she first started working for the Mussers in 2007, the laurel had grDWn wildly
without any shape. (Jd.) Ms. Smith created the box shape that now exists and has -
maintained that shape since 2007. - (7d. ) W'hen she trimmed the laﬁrel Ms. Smith trimmed
the top, and all sides, except the side facmg the Bnﬂon Property. (7d.)

" Tony Sacco worked as a landscape supervisor at City People’s and dlrectly under Ms.
Smith. (Tony Sacco Decl. 4] 1.) In approximately late 2007 or early 2008, he started periodic
work on the Musser Property under the supervision of Ms. Smith. (/4. §2.) He .worl.ced on

‘the Musser Property for a year or so through 2008 and until 2009. (Zd.) Mr. Sacco recalls

trimming the rhododendron and that City People’s trimmed the laurel bush. (/4. 13-4
After initially signing a declaration under the penalty of perjury, Mr. Sacco curiously |
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recanted his declaration after several conversations with counsel for the Brittons. The
complete change in his testimony raises obvious issues as to his recollection of the
maintenance done in 2007 and 2008. Nevertheless, his “corrected” declaration continues to
confirm that City People’s maintained the thododendron and the laurel. (Corrected Sacco
Decl. 41 9-10.)

~ Mr. Sacco’s poor recollection is not surprising given the amount of time he actually
spent at the Musser-Property. In 2007 and 2008, Ms. Sl.nith managed several different crews.
(Smith Decl. §2.) M. Sacco worked on the Musser Property but he was not a regular,
weekly crew member. (/d.) In fact, the Mussers were usually scheduled for Friday

maintenance. (J/4.) During this time period, Mr. Sacco was often in the office on Fridays

.working to schedule the following week’s work. (/d.)

While Mr. Sacco cannot now apparently recall certain points about the Musser
Property mainténancc,_Ms. Smith’s recollection is pristine.. With the exception of a six- |
month gap in time, Ms. Smith has worked on the Musser Property from August 2007 through
the present. (/4. 11, 9.) Ms. Smith personally directed her crews, including Mr. Sacco on
the occasion he was actually there, regarding the maintenance activities. (/4. TM1-2) She
directed that the rhododendron including the Musser side, the sides, and the top be trimmed.
(Zd.14) Shealso directed that the ground underneath the rﬁododendmn, including around
the base .Of the rhododendron be maintained, weeded, fertilized, etc. (Zd.) She personally
visually inspected areas to make sure her directions were being followed and if not, she
would have it corrected. This includes frimming and maintaining the laurel. (/d. §6.) Her
instructions were to keep the laurel trimmed on the Musser side, the sides, and the top to
keep a neat and tidy appearance. (Id.) This could not have been accomplished by trimming |
only one side. (J/d.) Ms. Smith regﬂaﬂy visually inspected the work to confirm that the

garden was being maintained meticulously. (/d)

DEFENDANTS’ SUPPLEMENTAL Sochis b Group, HLLE

MOTION FOR PARTIAL SUMMARY Two Uninsn Sqlua:;l . 6?1 Unlogns ?gﬁté S'Tuhe 4950
attle, ningto it

JUDGMENT : -16- S Telephone 208.838.9100

(s e Facsimile 206.838.9101

APP 323




OO Ny b W

) [ b2 2 M [ae] 2 -y bt [ y—t i sk oy o ot [y

III. ISSUES PRESENTED .

Should the Court grant partial summary judgment in favor of the Mussers and dismiss
portions of the Brittons’ adverse possession claim, where the Brittons cannot meet their
burden of establishing actual, continuous and exclusive use of portions of the Disputed Area?

| IV. EVIDENCE RELIED UPON

This motion is based on the pleadings and files lierein, and on the Second and Third '
Declarations of Adam R. Asher,'_ and the Declarations of Catie Smith, Timothy J. Dyson,
Deborah Klein, and Tony Sacco, with attached exhibits.

| V.  AUTHORITY

A. Summary Judgment Standard |

The purpose of summary judgment is to avoid a useless trial where there fs no
ge;:uine issue of material fact. Hines v. Data Line Sys., Inc., 114 Wn.2d 127, 148, 787 P.2d 8
(1990). The Mussers are entitled to summary judgment as a ma._&er of law if the pleadings,
afﬁdaﬁts, and admissions demonstrate the absence of any genuine issues of material fact,
See CR 56(e). A court should grant summary judgment when, as here, reasonable minds
could reach but one conclusion from the facts submitted. See Wilson v. Steinbach, 98 Wn.2d
434, 437, 656 P.2d 1030 (1982). The nonmoving party “iay not rely on speculation,
argumentative assertions that unresolved factual issues reﬁlain, or in having its affidavits
considered at face value” in opposing summary judgment. Seven Gables Corp. v. MGM /UA
Entertainment Co., 106 Wn.2d 1, 13, 721 P.2d 1 (1986). Rather, “the nonmoving party must
set forth Speciﬁc. facts that sufficiently rebut the moving party’s contentions and disclose tﬁat

a genuine issue as o a material fact exists.” Id. at 13.

B. The Brittons Cannot Show Actual Use of ﬂle ‘Wazxleaf Privets.

Adverse possession requires that the Brittons show that their possession of the

Disputed Area was (1) open and notorious; (2) actual and uninterrupted; (3) exclusive; and
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(4) hostile, and that such possession existed for the statutory, 10-year, period. Chaplin v.
Sanders, 100 Wn.2d 853, 857, 676 P.2d 431 (1984). The Brittons cannot prove actual use of
the waxleaf privets.

To be adverse, the possession of another’s land must be “actual”; it is not
possible to be in adverse possession without physical occupation. Unless
‘there is the requisite degree of physical possession, no amount of verbal
claims, no amount of documents, no kinds of acts off the ground will put the
claimant in adverse possession.

Stoebuck & Weaver, 17 Washington Practice, Real E.s'tace:- Property ;Law §8.9

The Brittons cannot show actual use of the waxleaf privets near the rhododendron or
between the rhododendron and the laurel. Ms. Britton testified that her crew did not maintain
those bushes. (Second Asher Decl., Ex. 1, Brigid Britton Dep. at 33: Ln. 20-2; 39: 8-13.)
With ﬁo actual use, their adverse possession claim over the waxleaf privets fails as a matter
of law. Notably, the Brittons failed to present any argument, evidence or authority in the
context of the prior opposition to suppoﬁ any use of the waxleaf privets. Despite implicitly
conceding this issue, the Brittons refuse to abandon this claim.*

C. The Brittons Cannot Meet Their Burden of Proving Continuous Use of the
Rhododendron and Laurel for 10 Years.

The Brittons’ adverse possession claim started, at the earliest, in April 1999, if
tacking the Kleins’ alleged use. Therefore, the Brittons must show continuous use until April
2009 to establish adversé possession. They cannot make thls showing,

“If there is a general test of “uninterrupted,” it is that there must be no L;:iglﬁﬁcant
break in the claimant’s continuity of possession. A significant break will canse what is called
abandonment of adverse possession.” Stoebuck & Weaver, 17 Washington Practice, Real

Estate: Property Law § 8.17. “The period of possession up to that point is lost and may not

% This is another example of the Brittons’ bad faith litigation tactics. They have no support of any use of the
wax leaf privets. They admit they did not maintain them. They offer no argument in support of them, yet their
survey line includes them. The Brittons should have dismissed this claim. Yet, they refuse to, forcing the
Mussers to move for summary judgment, incurring substantial attorneys” fees in the process.
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be added onto the time of a second period ﬁlat may bfa begun later.” (7d.)

Here, even accepting the Kleins’ testimony as true, the adverse use that started in -
April 1999 was abandoned in the two-year period from 2004 to 2006. During this time, Alex
Lupenski of Langstraat-Wood performed maintenance on the Britton Property, including the
southern border. M. Lupenski was the only pershn maintaining the Britton Pmp_er_ty during
this time period. Even Erik Wood, the owner of Langstraat-Wood, does not have personal
knowledge of what specific bushes were maintained. (Second Erik Wood Decl. 9 2.) The
Brittons acknowledge that they did not personally perform any work, and they relied
exclusively upon their landscapers. (Second Asher Decl., Ex. I, Brigid Britton Dep. at 18,

Ln. 12-18.) Furﬂ;ermore, the Brittons were not even at the Britton Property for a one-year

- period because théy lived abroad in Ttaly from August 2004 through August 2005. (Third

Asher Decl., Ex. O, Brigid Britton Dep. at 16.) Thus, Mr. Lupenski is the only witness with
pers'éonal knowledge from 2004 fo 2006.

However, Mr. Lupenski te-stiﬁe'd unambiguously that he has no recollection of doing
anything to the rhododendron or the laurel for the tﬁoqear period from 2004 to 2006.

~ (Third Asher Decl., Ex. M, Lupenski Dep. at 16-18.) Mr. Lupenski speculates that he
probably trimmed the laurel away from the Brittons’ path, but he does not recall doing so.

Not only is.this speculation inad_missibie,5 but ke cannot even state whether the part of the
laurel he trimmed was even in the Dis;:utéd Area. As shown in the surveys above, the drip
line of the laurel extends well north of the true property line. If Mr. Lupenski u-imme& the
laurel away from the Brittons’ path, which is well north of the tﬁe property line, he would
not need to trixﬁ south of the true property line into the Disputed Area. Indeed, Mr. Lupenski

does not recall ever trimming the top or the east and west sides of the bush. (/d.)

? Specl‘.ulativa statements are not sufficient to defeat summary judgment. Ruffer v. St. Frances Cabrini Hosp. of
Seattle, 56 Wash. App. 625, 628, 784 P.2d 1238 (1990); Seven Gables Corp. v. MGM /UA Entertainment Co.,
106 Wn.2d 1, 13, 721 P.2d 1 (1986) (Fmphasis added) -

DEFENDANTS’ SUPPLEMENTAL Soclus Law Group, PLLC
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This testimony'is fatal to the Brittons’ adverse possession claim. The Brittons have
the burden of proof to demonstrate ﬁninten’upted and continuous use of the rhododendron
and the laurel from April 1999 through April 2009. Mr. Lupenski testified that he cannot say
that he made any use of the rhododendron and laurel for a two-year period. At best, he can
only speculate that he may have trimmed the bush from the path, bﬁt he does not even recall
doing that, and he is unable to say if the part he might have frimmed was even in the
Disputed Area. Therefore, there is a two-year gap in the 10-year pel_'iod. This two-year gap
is unquestionably a “significant break,” such as to render the prior adverse use abandoned.

As such, the prior use of the Kleins from April 1999 through October 2003 cannot be tacked
on to the Brittons’ alleged adverse use. Rather, the Brittons started a second period of
adverse use in 2006, which is well short of the 10-year period.-

The Mussers anticipate that the Brittons will argue that while Mr. Lupenski does not _
recall doing any maintenance of these bushes, they recail asking for such work and that it
was in fact performed. Such testimony, however, is self-serving, speculative, and conclusory
and would be insufficient to defeat summary judgment.® Further, the Brittons admittedly did
not perform the work, and therefore lack personél knowledge. More importantly, the

Brittons cannot testify about the maintenance performed from August 2004 to August 2005,

the period in which they lived in Italy. So, there is still a full one-year gap in alleged
maintenance. This one-year gap alone is a “significant break” in use, such as to defeat a

finding of uninterrupted and continuous use. For the foregoing reasons, the Brittons cannot

6 “Once there has been an initial showing of the absence of any genuine issue of material fact, the party
opposing summary judgment must respond with more than conclusory allegations, speculative statements, or

- argumentative assertions of the existence of unresolved factual issues.” Ruffer v. St. Frances Cabrini Hosp. of

Seattle, 56 Wash. App. 625, 628, 784 P.2d 1288 (1990); Seven Gables Corp. v. MGM /UA Entertainment Co.,
106 Wn.2d 1, 13, 721 P.2d 1 (1986) (Emphasis added). Rather, “the nonmoving party must set forth specific

* facts that sufficiently rebut the moving party’s contentions and disclose that a genuvine issue as to a material fact

exists.” Seven Gables, 106 Wn.2d at 13 (Emphasis added.) Courts will not consider conclusions of law that
simply reiterate the allegations in the Complaint. Kirkv. Moe, 114 Wn. 2d 550, 557, 789 P.2d 84 (1990); Guile
v. Ballard Community Hosp:tal 70 Wn. App. 18, 25, 851 P.2d 689 (1993).

DEFENDANTS’ SUPPLEMENTAL Soclus Law Group, PLLC
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not be absolutely exclusive in order to satisfy the exclusivity condition of adverse possession.

‘v, Schlittenhart, 47 Wn. App. 209, 212, 734 P.2d. 48 (1987), parties on both sides of the

DEFENDANTS® SUPPLEMENTAL T AR

" MOTION FOR PARTIAL SUMMARY Two Uniosn Square « 601 Union Stret, Suite 4950
JUDGMENT Bt e
124583.doc Facsimfle 206.838.9101

prove continuous, uninterrupted use of the rhododendron and laurel for a 10-year period.

D. The Brittons Cémmt Meet Their Burden of Proving Exclusive Use of the
Rhododendron Base and Laurel.

The Brittons also cannot meet their burden of showing exclusive use for the statu{or}{
ten-year period, of the thododendron base or laurel. Therefore, their adverse possession

claim to the subject area fails as a matter of law. Ultimately, a claimani’s possession need

Lilly v. Lynch, 88 Wn. App. 3b6, 313, 945 P.2d 727 (1997) (citing Crites v. Koch, 49 Wn.
App. 171, 174, 741 P.2d 1005 (1987)). Specifically, an “occasional, transitory use by the
true owner usually will not prevent adverse possession if the uses the adverse possessor _
penmts are such as a true owner would permit a third person to do as a ‘neighborly
accommodation.”” 17 William B. Stoeﬁuck, Washington Practice Real Estate: Property Law
§ 8.19 at 516 (1995). With that said, however, courts find a lack of exclusivity when there is
fegular use by the title owner that indicates ownership, as in this case. Bryant v. Palmer

Coking Coal Co., 86 Wn. App. 204, 936 P.2d 1163, 1172 (1997). For instance, in Thompson

disputed boundary made similar use of the dlsputed property. Therefore, exclusivity was
missing. William B. Stoebuck and John W. Weaver explam how use by the true owner

defeats exclusivity as follows:

Any sharing of possession with the true owner is particularly sensitive. An
occasional, transitory use by the true owner usually will not prevent adverse
possession if thie uses the adverse possessor permits are;such as a true owner
would permit a third-party to do as a “neighborly accommodation.” Examples
are the true owner’s occasionally walking across the disputed area or now and
then using it for recreational purposes. Beyond such activities, however, any

significant, and especially regular, use by the true owner will prevent

exclusive adverse possession.

William B. Stoebuck and John W. Weaver, 17 Washington Practice, Real Estate: Property

Socius Law Group, PLLC
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Law § 8.19 (2nd Ed. 2004) (Emphasié added).

The Brittons cannot establish exclusive possession of the rthododendron and laurel for
10 years. There is no factual dispute that the earliest the adverse use could have started,
assuming that the Kleins made adverse use of the disputed area immediately upon their
purchase of the Britton Property, was April 1999. Thus, such adverse use, when tacked with

the Brittons” alleged adverse use, would have to be exclusive until April 2009, at which time

adverse possession in the Dispufed Area would vest.

Howevei',_ fatal to the Brittons’ claim is the inconirovertible fact that the Mussers,
through their landscapers, began using the rhododendron and Iaurel in a similar manner
alleged by the Brittons and the Kleins in August 2007. To reiterate, the Mussers hired City
People’s to perform landscape services. Catie Smith began maintaining the Musser Property

* at that time, Ms. Smith testified that she and her crew weeded around the rhododendron and

laurel, they pruned the rhododendron, they pruned all sides- of the laurel (except the Brifton
side), and they planted bushes (waxleaf privets) and plants in the area, they removed debris,
they put down mulch, and performéd various other tasks, including -ferti]izing around these
plants. Even Tony Sacco, who obviously has some recollection issues, recalled {nmmmg the
rhododendron and the laurel, and he was not even on site.-on a weekly basis when he worked

for City People’s. Further, the Mus.scrs’ sprinklers have watered the rhododendron and

. laurel. Catie Smith’s crew was on the Mi;sser_ Property nearly every week from August 2007

through Deoembef 2008. City People’s continued maintaining the property for several
months in 2009, until Catie Smith’s new company, Brier Creek Gardens, LLC, took over,
and which continues to maintain the property today. This testimony is fatal to the Brittons’
claim. In short, the Brittons cannot establish exclusive use to the subject area for the entire
ten-year required period.

In responding to the Mussers” motion, the onus is on the Brittons to allege sufficient

DEFENDANTS’ SUPPLEMENTAL Soclus Law Group, PLLO
MOTION FOR PARTIAL SUMMARY Two Un!oS:;a Sguar\;; shcln Unio; Street, Suite 4950
JUDGMENT 22- Telephons 3068389150,
124583.doc Facsimile 206.838.9101
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facts to rebﬁt the moving party’s conteu-tious. The Brittons cannot meet their burden.. The
critical time period is between August 2007 and April 2009. The Brittons admit that they
have not personally done any maintenance of the Disputed Area and thus must exclusively
rely upon the testixpony of their landscapers. (Second Asher Decl., Ex. I, Brigid Britton Dep.
at 18: Ln. 12-18.) In this regard, the landscapers, during August 2007 and April 2009, were
from Langstraat—qud, Inc.” Erik Wood, the owner of Langstraat-Wood, states in his
Seco_hd Declaration that he has no personal knowledge and cannot testify that the Bri{tons’
maintenance was exclusive. (Second Erik Wood Decl. §2.) In other words, he cannot refute
the Musser evidence that Ms. Smith landscaped and maintained the subject area.

At her deposition, Ms. Britton confirmed that her only evidence to establish exclusive
use during the relevant time period was through Erik Wood and his company and thus
identified the landscapers at Langstraat-Wood, including Doug Beaton. (Second Asher
Decl., Ex. 1, Brigid Britton Dep. at 48-49.) However, the Court cannot consider any
testimony of Doug Beaton. Mr. Beaton is an admitted liar. (Third Asher Decl., Ex. N,
Beaton Decl. at 41-42.) He further admits that vaﬁcms portions of hig First and Second
Declaraﬁons are not accﬁrate, even though he testified to them under thé: penalty of perjury.
(/d. at 18, 94.) For instance, in Paragraph 10, he testified to a conversation he allegedly had
with Catie Smith about the rockery. Athis deposition, he testiﬁed that the conversation
never took place, and the Supplemental Decl_ération was not accurate. (/d. at 94.) Mr.
Beaton’s testimony simply cannot be relied upon in connection with the summary judgment
motions. - '

Without the testimony of Doug Beaton, the Brittons cannot provide any admissible

7 The Mussers anticipate that the Brittons will rely upon declarations of Mike Ramsey, Alex Lupenski, Israel
Lopez and Ptarmigan Teal to support their claim. However, none of these witnesses worked on the Britton
Property during the critical time frame of August 2007 through April 2009. Mr. Ramsey’s and Mr. Lupenski’s
knowledge predates the Mussers’ purchase of their property in 2007, Mr. Lopez and Ms, Teal started working
on the Britton Property in September 2010, afier the critical ime period. ) ,

DEFENDANTS’ SUPPLEMENTAL _ Socius Law Group, PLLO
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evidence to support their alleged “exclusive” use of the Disputed Areas between August
2007 and April 2009. Summary judgment is therefore appropriate.
Even if the Court considers the testimony of Mr. Beaton despite his clear credibility

issues, Mir. Beaton cannot testify that the Brittons’ use of the rhododendron base was

‘exclusive. In fact, Mr. Beaton did ﬁothing to the rhododendron base from 2007 to 2010:

Q: Okay. And you’ve told me before, in our communications, that you didn’t
do anything with respect to the rhododendron trunk itself, is that accurate?
A: Right.

(/d. at 62.) While Mr. Beaton testified he did some work around the rhododendron base, he

testified that such use was not exclusive:

Q: Isn’tit true also that you’re unable to say that your maintenance of the
rhody base was exclusive?

A: Yes.

Q: Tt was not exclusive?

A: Tt was not exclusive.

(/d. at 64.) Thus, even if the Court considered Mr. Beaton’s unreliable testimony, Mr.
Beaton admits that his use of the thododendron base was not exclusive. Therefore, summary
judément is appropriate as to the rhododendron base. Again, however, none of Mr, Beaton’s
testimony should be considered by the Court. Without Mr. Beaton’s unreliable testimony,
the Brittons cannot show any exclusive use of the rhododendron or the laurel.
VI.- CONCLUSION

For the foregoing reasons, the Mussers respectfully request that the Court grant
summary judgment in their favor, dismissing portions of the Brittons’ adverse possession
claim. The Brittons cannot show actual use of the waxleaf privets. Further, thereis a
significant two-year gap in the Brittons’ use of the rhododendron and laurel, defeating the -

continuous use element. Additionally, the Mussers’ regular maintenance of the thodendron

‘and laurel since August 2007 defeats exclusivity. Therefore, summary judgment should be

entered in favor of the Mussers in relation to the rhododendron, waxleaf privets, and laurel.

Socius Law Group, PLLC
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DATED this , q*véayof [)fVﬁJ'S\( ,2013. .
_ SOCIUS LAW GROUP, PLLC
By /. M C\
Adam R. Asher, WSBA #35517 -
Attomeys for Defendants
DEFENDANTS’ SUPPLEMENTAL Socius Law Group, PLLC
MOTION FOR PARTIAL SUMMARY TuoLnin SQL.; 601 Union Street, Suie 4350
JUDGMENT 25- P Tetophone 306838 8100,
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Honorable Monica Benton
Hearmg Date/Time: September 13, 2013 @ 9:00 a.m.
With Oral Argument

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

MARK BRITTON and BRIGID - '
 CONYBEARE BRITTON, husband and wife, NO. 12-2-22451-0 SEA -
' Plaintiffs, THIRD DECLARATION OF
ADAM R. ASHER
. Y. :
PETER M. MUSSER AND TAMARA H.
MUSSER, husband and wife,

Defendants.

I, Adam R. Asher, am over the age of 18 years, am competent to testify to the matters
set forth herein, and make this declaration of my own personal knowledge and belief.

1. Iam one of the attorneys for Defendants Peter M. Musser and Tamara H,
Musser.

2. Attéchcd hereto as Exhibit K is a frue and correct copy of the June 24,2013
email from Scott Sleight.

3. Attached hereto as'Exhibit L is a true and correct copy of the revised Britton
Survey.

4, Attached hereto as Exhibit M is a true and correct copy of portibns of the
Alex Lupenski deposition taken on July 2.3, 2013.

Socius Law Group, PLLC

THIRD DECLARATION OF ATTORNEYS
ADAMR. ASHER =f Two Union Square « 601 Union Street, Suite 4950
Seattle, Washington 88101.3851
124521.doc Telephone 206.838.9100
Facsimile 206.828.9101
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; 5; Attache;cl hereto as Exhibit N is a true aﬁd correct copy of portions of the
Douglas Beatou deposition taken on July 15, 2013.
6. Attached hereto as Exhibit O is a true and correct copy of portioz-ls of the
Brigid- Britton deposition taken on April 3, 2013.
I declare under the penalty of perjury of the laws of the state of Washington that the
foregoing is true and correct.

DATED this 15 day of August, 2013, at Seattle, Washington.

! / /,;f/[_’_\ /2. /PO

Adam R. Asher

Socius Law Group, PLLC

THIRD DECLARATION OF ATTORNEYS
ADAM R. ASHER ) 1 Two Union Square « 601 Union Street, Suite 4950

% Seattle, Washington 98101.3851
124521.doc * Telephone 206.838.9100

Facsimile 206.838.9101
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Adam Asher

From: Scott Sleight <s|eight@ac-1awyers.com>

Sent: Monday, June 24, 2013 10:01 AM

To: Adam Asher; stephanw@heckerwakefield.com
Ce: . Lawrence S. Glosser; Christina L. Krick
Subject: Supplemental Discovery Response
Attachments: BRITTON_S000001 - BRITTON_S000002.pdif

- Adam and Steve:

There has been significant criticism of inclusion of the drip line of the Rhody in the Brittons’ adverse
possession claim. Inclusion of the drip line has been viewed as an attempt to claim portions of the
Mussers’ patio that was instailed after the survey was prepared. [n order to narrow the issues in this
case, we have revised the diagram reflecting the Brittons’ adverse possession claim to remove the
drip line. It includes cnly the base of the Rhody. The revised diagram is attached. This email and
the attached diagram supplements the Brittons’ response to Interrogatory #2, 3, 4 and related
Requests for Production.

While dépositions have not yet been noted, it is my understanding that you intend to take four
depositions on July 15, 2013. To date, there have been no settlement discussions and my prior offer
to meet to discuss the matter in person was not accepted. We have a Court ordered requirement to
engage in dispute resolution in advance of trial. | am inquiring whether the Mussers are willing o
schedule a mediation to comply with the Court required dispute resolution in advance of completing
additional discovery so that we can see if there is any possibility of resolving the parties’ claims
‘before more money is spent on discovery and motion practice. If there is any hope of settlement, it
makes sense to conduct a mediation before the partles incur the time and expense of additional
discovery and motion practice.

Please advise whether your clients are willing to engage in mediation and if so, we can discuss
potential mediators and a date. If not, that is fine and we will march ahead with the deps, hearings
and trial. Regards, srs

Scott R. Sleight | Ahlers & Cressman PLLC | 999 Third Avenue, Ste 3800 | Seattle, WA 98104
sleight@ac-lawyers.com | (P) 206.287.9900 | (F) 206.287.9902 | (D) 206.340.4616 | (C) 206.715.5784|Conference
Bridge: 1.877.817.1622 Code 993888

CONFIDENTIAL & ATTORNEY CLIENT COMMUNICATION : If this email was received in error, there was no lntent to waive its confidentlality or any
privilege. If received in error, please do not read it, notify me and delete the message and any atiachments.
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LEGAL DESCRIPTION

THAT PORTION OF TRAGT 51, "DENNY-BLAINE-LAKE PARK ADDITION TO THE CITY OF
SEATTLE", ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 8 OF PLATS,
PAGE 85, IN KING COUNTY, WASHINGTON, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE SOUTHWESTERLY LINE OF SAID TRACT 51, FROM WHICH
PCINT THE SOUTHWEST CORNER OF SAID TRACT BEARS SOUTH 15°09'05" EAST A
DISTANCE OF 17.00 FEET;

THENCE NORTH 81° 41" 45" EAST A DISTANCE OF 50.25 FEET;

THENCE SOUTH 65° 02' 54" WEST A DISTANCE OF 8.30 FEET,

THENCE SOUTH 24° 03' 44" EAST A DISTANCE OF 0.63 FEET TO A POINT OF CURVATURE TO
THE RIGHT HAVING A RADIUS OF 0.20 FEET AND A CENTRAL ANGLE OF 180°00°00%;
THENCE SOUTHWESTERLY ALONG THE ARC A DISTANCE OF 0.63 FEET;

THENCE NORTH 24° 03' 44" WEST A DISTANCE OF 0.55 FEET,;

THENCE SOUTH 79" 13' 01" WEST A DISTANCE OF 29.64 FEET;

THENCE NORTH B0” 57" 58" WEST A DISTANCE OF 12.91 FEET TO THE POINT OF BEGINNING.

Project Name: Britton
June 21, 2013

OBH

157221001

Exhibit: 15722EXHO1.dwg

BRITTON_S000001

APP 337



EXHIBIT L.

APP 338



EXHIBIT
1'=10, g
-
=
L
3
=
<L
<
3815 E. JOHN ST. &
APN 195470~0320 . =
ROCKERY 5" RHODY *Ei
RRIGATION ‘LINE ¥ g
Y
o DRP @
oo
o] " 'E 5015 e LINE g
P.0B. ‘ iy\\,, ‘-, / g.
= RO 4
— ‘_g 524'03 WE
I NBO’S? '58 L‘ ; " " -g
1295 W WEDGE DRIPLNE ﬂ‘:é‘g’o?uw =
IRRIGATION' LINE Lo0.05" g
w ” BASE OF ARBORVITAE R2COT A 2
- "a .. gﬂ
52 ?;gém OEF ARBORVITAE  YARD LIGHT 1.8" = )
o5 2 i b
=% VISIBLE PHR LINE SOUTH OF LNE TOWER OUTLETS (2) b
: , <
APN 195470-0325 g
N s SOUTHERLY LINE OF TRACT 51 _ _ _Negsgwow 2
2 — TRACT 52 S
= : . )
- "DENNY—BLAINE-LAKE PARK ADDITION TO THE CITY OF SEATILE 2
A (voL. 8, PG. 85) S
- 3
=
&
]
i
SCALE: ’ For- _ JOB NUMBER
HORIZONTAL  1"=10"'  VERTICAL N/A ;
QOPAy 8215 72 AENGE SGUTH | MARK BRITTON 15722
e}
5 S KNI oA 0oa2 15722L004.00C
_ > E425}251—3732 FAX Title: SHEET
g £ CIVIL ENGINEERING, LAND
%q_ o LARING, SURVEVING LOCATION EXH!BIT 1 ’
4 yen®®  ENVIRONMENTAL SERVICES of
2 [oRawN __OBH | I 1DATE 0672172015

BRITTON_S000002

APP 339



EXE

IBITM

APP 340



W

ul

10
11
12
13
14
15
16
19
18

19

20
21
22
23
24
25

Page 1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID
CONYBEARE BRITTON, husband
and wife,

Plaintiffs,

CASE NO.
o vs. ; 12-2-22451-0 SEA

PETER M. MUSSER and TAMARA H. '
MUSSER, husband and wife,

Defendants.

DEPOSITION OF
AT.EX LUPENSKI

July 23, 2013
9:51 a.m.

601 Union Street, Suite 48550

Seattle, Washington

Job No. (€S81698343
Mark Hovila, CCR No. 2599

Veritext Corporate Services

800-567-8658 973-410-4040
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Page 16

A. Correct.

0. If you turn the page again, I guesé this is
now the second page of Exhibit B, off to the right you
still see that rhododendron?

A. Correct.

Q. Okay. What specifically, if anything, do you
recall doing with respect to that rhododendron?

A. . I don't remember anything about that plant.

Q. Okay. So you don't recall doing any

maintenance on it?

A. Not specifically, no.

0. Okay. Loocking at the last two photos of
Exhibit B. |

A, Okay .

Q. 'Let's make sure we're looking at the same

thing.. I'm looking ét, just for the recorxrd, it's got a
Bates number at the very bottom that ends in 049.

A. okay. -

Q. And then the next page has a Bates number at

the bottom that says 036.

A Okay.
Q. Do fou see those?
A Yes. :
Q. Do you see the laurel? It's a_laurel in these

pictures. If you look at the 049, it's kind of centered

800-567-8658

. Veritext Corporate Services '
973-410-4040
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Page 17

to the right.

A, Yes.

0. Okay. And then if you lock at the neﬁt one,
it's far left.

A, Yes.

0. Do you recall doing anything with that bush?

A.. DNot specifically, but as I mentioned in my
declaration, it would apﬁéar that I would have needed to
prune that bush, because otherwise it would-have blockea
the pathway. ‘

Q. So I just want to make sure I undexstand. So
you don't have any specific memory of you trimming it,
but you think you would have, otherwise it wduld have
blocked the path?

A. That 1is correct.

Q. And in order to trim it to stop it from
blocking the path, what side would you have had to trim?
The side that's nearest the path?’

A. The side that's nearest the path.

Q. As you sit here today, though, do you recall
htrimming the top? |

A. I don't recall.

Q. Okay. Do you recall trimming the sides on
the, I guess it would be the east and the west?

B T don't recall. |

i Veritext Corporate Scrvice;s
800-567-8658 : 973-410-4040
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0. And you were there on the Britton property for

about two years. I think we talked about '04 to '06,

right?
A. Approximately, yes.
Q. Was there anyone else from Langstraat-Wood on

the Britton property at that time, or was it just you?
A. I don't recall. I believe it was just me.
Q. Okay. Do you recall on the laurel there being

an archway, that the laurel kind of érched onto the

roof? Do you have any recollection of that?

A. Not specifically, no.
0. Okay. _
" A. But the area does -- did seem more open when I
vigsited -- revisited the site with Mr. Sleight.
Q. -Okay. Looking at the same picture, which is

Bates number 049, do you see that bush that's in the
middle?

A, Yes.

Q. Do you recall doing anything with that bush?

A, I do not recall.

Q. Do you recall whether that bush was even
there?
A. I do not recall.

0. Okay. I'll have you flip to the next

photograph. This is Bates number 036. Do you see the

-800-567-8658

Veritext Corporate Services
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID
CONYBEARE BRITTON, husband
and wife,

 Plaintiffs,

CASE NO.
vs. ; - 12-2-22451-0 SEA

PETER M. MUSSER and TAMARA H.
MUSSER, husband and wife,

Defendants.

DEPOSITION OF

DOUGLAS BEATON

July 15, 2013
8:56 a.m.

601 Union Street, Suite. 4950

Seattle, Washington

Job No. CS1698339

Mark Hovila
CCR No. 2599

Veritext Corporate Services
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A. After I had spoken to you and signed this,

‘then I got a call from Scott Sleight.

Q. And what did you discuss?

"A. He discussed with me that, you know, he had

seen the declaration and he would like to -- he wanted.

to meet with me on the site with him and Mark.
Q. Did you want to do that?
A, Not really, but, vou know, I mean, to be

honest, not -- I didn't really want to be mixed up in

the whole situation, so -- but they were, you know,
‘willing to -- it was under my company after -- well,

no. I was working with Langstraat—Wood; and
Langstraat-Wood, my-boss, Erik Wood, told me that I
could do it on company time and get paid to do it.-
S0 - -

Q. So in the initial phone call,. did you -have
any substantive discussions about what you did on the
Britton property at that time?

A. I don't -- I-just -- I can't really recall.
It's been, I don't know, three months, four months.

Q. Okay. Did the topic of-you,signing a
declaration, a supplemental declaration, come up in
that phone call?

A. I don't believe so.

Q. And from the time from the phone call to the

Veritext Corporate Services
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timg vou visited the site, how much time was there in
between? |

A. A week.

Q. And was it just one phone call and the site
visit or were there multiple phone calls?

A. It was just one phone call.

Q. Okay. So how did the conversation come up
that Erik Wood would let do you it on company time?
Was that all figuring out ahead of time or was it in
the phone call with Mr. Sleight?

A. I don't think it was in the phone call. It
wasn't in the phone call at all. It was just my boss
baéically saying that, you know, because this has to
deal with'past or previous.clients, that he felt some
responsibility, that I shouldn't have to spend my
personal time taking care of this. -

0. Okay. Are you aware that your boss -- four
boss is Erik Wood, correct?

A, Yes.

0. -< that Mr. Wood send the Brittons an invoice

for your time?

Al I believe so.

0 Okay. When was that discussed?

A. I have -- I don't know.

Q Were you involved in those discussions?

800-567-8658

Veritext Corporate Services

973-410-4040

APP 348



10
11
12
13

14

15

16

17

i8

1e

20

21

22

23

25 .

Page 25

A. I don't -- no, I wasn't.
Q. Well, you agree that someone had to make some
kind of arrangement, correct?

A. I guess so, .yes.

Q. But you weren't involved in those
discussions?
A. No.

Q. 'Okay. So do you think it would have been Mr.
Wood and Mr. Sleight or Mr. Wood and Mr. Britton that
would have made those ariangeménts?

A, I believe so.

0. Did the topic of yﬁu being paid your normal
pay for that site visit come up in your conversation
with Mr. Sleight?

A. No.

Q. So was it just Mr. Wood that-was telling you

that you were going to be compensated for your time

there?
A Yes.

0. Did the conversation of either the Mussers or
of me come up.in yoﬁr conversation with Mrr Sleight,
that first &onvérsation?

A : Yes.

- Q. Okay. And what was discussed?

A. It was just discussed that with -- what you

Veritext Corporate Services -
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had to do a deposition like you did today, you have to
miss work, right? |

A, Yesg. .

Q. Céﬁ you read further down? 'It‘s the last one
on the first page. Can vyou fead thét out loud? It
starts withq‘"He simply."

A, "He. simply told me that if yoﬁ try to contact
me about this case he will be happy to act on my
behalf."

0. And keep reading.

A. "I didn't have you come to the site because™
0. Wait, sorry. We're on different pages here.
on the first page on the -- the way that I organized

this is the left column is your text messages, the
right column is my text messages. If you loock at the
very bottom of the first page, can you read that fﬁll
text message?

A. "He simply told me that if you try and
contact me about this case he will be happy to act on
my behalf and I am not to talk to you anymore."

Q. Okay. And do you recall sending that?

A Yes.

Q. Qkay. And did Mr. Sleight say that?

A

No.

800-567-8658
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Q. what did he say?

A. He didn't say anything.

0. He didn't say that? He didn't tell you that
if I tried to contact you, he would be happy to act on

your behalf?

A. That's correct.
Q. So did you just lie about that?
A. I just lied about that.

Q. And why did you do that?

A, I was trying at that time to just stop

© talking to you and for you to leave me alone.

Q. Okay. ‘And did Mr. Sleight tell you that you
were not to talk to me anymore? -

A. . No.

Q. And did you just lie about that as well?

A, Yes.

0. Okay. Is there anything else that you've
lied to me about that you can recall?

A. No.

Q. And why did you lie to me?

A. Because I was frustrated at the time and I
wanted you to leave me alone.

0. At any time -- I just want to make sure we're

.¢lear. At any time did you have any discussions with

Mr. Sleight about him helping you or you talking to me

800-567-8658
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"IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

MARK BRITTON and BRIGID,
CONYBEARE BRITTON, husband
and wife, _ )
Plaintiffs,
CASE NO.
vs. 12-2-22451-0 SEA
PETER M. MUSSER and TAMARA H.
MUSSER, husband and wife,

Defendants.

DEPOSITION OF
BRIGID BRITTON

April 3, 2013
9:30 a.m.

989 Third Avenue, Suite 3800

Seattle, Washington

Job No. CS1640230
Mark Hovila, CCR No. 2599
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Q. ~Okay. So I think you bought your house in
October of 2003, is that right?

A. Okay. - Yeah, né, you're right. It's
August -- we bought the house in October 2003, so the

trip was August 2004 to August 2005.

Okay . Sb you said you had a landscaper that was
working there. Is that Erik Wood's company?

A. Correct.

Q. Do you know when he started?

A. He started in May of 2004.

Q. Okay. Okay. And so he started the work and
then.he just continued working for that year-while you
guys were gomne?

A. Right.

Q. So other than Josephine Lupa and Erik Wood
during that time you were gone, anybody else that was
regularly at the house? -

MR. SLEIGHT: This is '04-057?

Q. This is while you were in Italy.

A. I'm sorry, repeat the question again.

Sure. No problem. I previously mentioned

while vyou were gone in Italy, who you had working at

Veritext Corporate Services

Q. Okay .
A. My mistake. I'm sorry.
0. No, that's fine. I just wanted to make sure.
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