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I INTRODUCTION

The Department of Corrections (Department) appeals an order
granting prisoner Robert Northup’s motion for summary judgment and
awarding him penalties, attorney’s fees, and costs under the Public
Records Act (PRA), RCW 42.56. The superior court erred in finding a
violation of the PRA, in awarding Northup penalties, and in awarding
Northup attorney’s fees and costs.

Northup submitted an extensive, nine-part public records request
seeking documents that contained confidential information regarding
Security Threat Groups or prison gangs. The Department responded to
Northup’s request by providing over 5,600 pages of pages and over 1,100
native-format files. Northup challenged the handling of this request. The
superior court found that the Department violated the PRA in two ways.
The court found that the Department improperly redacted a 16-page
“debrief” document with information provided by a confidential
informant. The.court also found the Department should have provided
some emails in an earlier installment rather than the seventh installment.

The superior court erred in four respects. First, the court wrongly
decided that extensive prison gang information in the 16-page “debrief”
document was not exempt. The redacted information was exempt as an

investigative record or intelligence information under RCW 42.56.240(1)



and was also exempt as confidential Security Threat Group information
under RCW 42.56.240(12). Second, the court erred in faulting the
Department’s decision to produce certain emails in a later rather than an
earlier installment. The emails in question required extensive review and
redaction, and the Department continued to produce other documents
while it reviewed these emails. Third, the trial court further erred when it
awarded Northup daily penalties without a finding of bad faith as required
by RCW 42.56.565(1). Finally, the trial court erred when it awarded
Northup attorney’s fees without any findings of fact or conclusions of law.
IL. ASSIGNMENTS OF ERROR

I, The superior court erred when it ruled that the information
redacted from a confidential informant debrief document
was not exempt under RCW 42.56.240(1) and RCW
42.56.240(12).

2. The superior court erred when it ruled that the Department
violated the PRA by producing certain emails that required
extensive review and redaction in a later rather than an
earlier installment.

3. The superior court erred when it determined that Northup’s
claims were ripe for resolution despite the fact that the
Department’s response to Northup’s request was ongoing.

4. The superior court erred in awarding Northup penalties
without an explicit finding of bad faith or evidence to
support such a finding as required in RCW 42.56.565(1).

5. The superior court abused its discretion in awarding

Northup attorney’s fees without findings of fact and
conclusions of law to support such an award.



III.  ISSUES RELATED TO ASSIGNMENTS OF ERROR

1. Was the 16-page document containing confidential

information regarding prison gangs exempt as an
investigative record or intelligence information under RCW

42.56.240(1)?

2. Was the 16-page document containing confidential
information about prison gangs exempt as Security Threat
Group Information under RCW 42.56.240(12)?

3. When responding to a nine-part request by disclosing
thousands of pages of documents in multiple installments,
does an agency violate the PRA when it provides certain
documents in a later, rather than earlier installment?

4. Does a requester have a cause of action under the PRA
prior to the agency’s final action on the request?

3. Where RCW 42.56.565(1) requires a finding of bad faith
before awarding penalties to an inmate, did the superior
court err in awarding penalties without an explicit finding
of bad faith in the order or evidence to support such a
finding?

6. Did the superior court abuse its discretion in awarding
attorney’s fees without providing findings of fact and
conclusions of law to support such fees?

IV. STATEMENT OF THE CASE

A. Statement Of Facts

Northup filed this case on December 10, 2012. CP 120. Two
months later, in February 2013, Northup filed the public records request
which is at issue in this appeal. CP 437-39. In June 2013, while the

Department was processing this request and providing installments,



Northup amended his complaint to challenge the Department’s handling of
his February 2013 public records request. CP 120. The sequence of
events is detailed below.

1. Northup’s Public Records Request

On February 20, 2013, the Department received a public records
request from Mr. Northup, an inmate in the custody of the Department.
CP 437-39, 563. This complex request contained nine parts, including a
‘I‘Copy of the FBI debrief hearing of Robert Northup, #761654 sent via
email to William Riley by Special Agent Michael Rollins™ and “All other
emails from FBI Special Agent Michael Rollins to any staff member of the
Department of Corrections from June 1, 2010 to January 1, 2013.” CP
441-42." This request, described by the Department employee assigned to
handle it as one of the most complex and time consuming of the
approximately 1,280 request that she had handled, required review of over
22,000 potentially responsive emails. CP 48-50, 154-55, 441-42. As of
May 29, 2014, the Department had reviewed 8,000 emails to determine if
they were responsive and had provided Northup with 5,664 pages of

responsive records and 1,104 native-format files. CP 49-50. The request

' The Department engaged in a significant amount of correspondence with
Northup during this request. The Department’s brief provides a general timeline of its
handling of the request and more specific information only when such information is
needed to evaluate the issues raised in its brief. The Department has provided a timeline
that outlines the handling of Northup’s request in Appendix A for the convenience of the
Court and the parties.



was so extensive that the Department was still providing documents to
Northup at the time of the conclusion of the proceedings in the superior
court. CP 49-50.2

On February 25, 2013, within five business days of receiving the
request, the Department sent a letter to Northup acknowledging the
request and seeking clarification on part of the request. CP 441-42. The
Department notified Northup that it would identify and gather records and
that it would provide further response within 45 business days or by April
29, 2013. CP 442. After the Department received clarification from
Northup, it understood one portion of his request to be seeking any record
in which his name was mentioned from June 1, 2010, until February 15,
2013. CP 444, 446.

As indicated, the Department notified Northup on April 29, 2013,
that the first installment of records was available once payment was
received. CP 454-55. The Department then provided the first installment
of records after it received payment. CP 462-63, 465-69. Because
Northup had requested that the records be sent to his attorney, the
Department mailed the records to his attorney and mailed a letter directly

to Northup informing him that the records had been sent. CP 465-69, 471.

? As explained above, Northup’s complaint in this case was filed before Northup
submitted his February 2013 public records request, and he thereafter amended his
complaint to challenge the Department’s response to his February 2013 request without
waiting for the Department to finish providing installments.



The Department continued to provide regular installments of
records over the course of next year. The Department provided
installments on July 17, 2013; September 3, 2013; October 14, 2013;
November 21, 2013; January 7, 2014; and February 12, 2014.> CP 158-
159, 167-68, 176-77, 475-76, 486-87, 495-96. When records were
redacted or withheld, the Department provided Northup’s attorney with a
copy of an Agency Denial Form/Exemption Log that indicated the basis
for the redactions. CP 186-88, 467-69, 502-03. Whenever the
Department mailed records to Northup’s attorney, it also sent Northup a
letter notifying him that the records had been sent. CP 165, 174, 190, 471,
482, 493, 521. The request was ongoing at the time of the hearing on the
parties’ motions for summary judgment. CP 49, 153-54. At that point, the
Department had just received payment for the eighth installment of
records. CP 153, 192-93.

The October 14, 2013 installment contained a document
concerning the debriefing of a confidential informant.* In the trial court,
Northup specifically challenged the Department’s redaction of this 16-

page record that memorialized the debriefing of the informant. CP 318-

* These dates refer to the day that the Department disclosed the records to
Northup by making them available for his inspection and copying via a cost letter. See,
e.g., Sanders v. State, 169 Wn.2d 827, 835-36, 240 P.3d 120 (2010); Mitchell v. Wash.
Dep't of Corr., 164 Wn. App. 597, 603, 277 P.3d 670 (2011).

* Northup has identified himself as this confidential informant. CP 310.



25. The inmate participated in the debriefing with law enforcement
officers as part of the Department’s process that allows an offender to
renounce his gang affiliation. CP 344. The 16-page “debrief” or
confidential informant record was generated after the interview and
contained detailed notes of the interview. CP 526.°

This document mentions the names of over 100 members of
various prison gangs and reveals the activities of several prison gangs,
including but not limited to the Aryan Family, Skinheads, Surenos, and
Nortenos. CP 504-19, 526. The document reads like a history of various
prison gangs, their members, and their activities. CP 504-19. It details the
standing of many individuals in their respective gangs, the illegal activity
they had to do to obtain such standing (including serious assaults), the
manner in which gangs conduct their business (including ways in which
they operate in prison), ideologies of each gang, and points of contention
between the gangs. See e.g., CP 505-507 (names); CP 510-11 (illegal
activities); CP 518-19 (connections between gangs and ideologies of
gangs). For example one portion reads as follows: “[John doe] went ahead
and ‘whacked the guy.” [Details of assault with the location of the
assault].” CP 508. The debrief document also details how prison officials

could identify gang members based on tattoos or other identifying

* A copy of this debrief was previously inadvertently released in an unredacted
form. CP 396, 526.



characteristics. See e.g., CP 508. After careful review, the Department
redacted information in this confidential informant debrief pursuant to
RCW 42.56.240(1) and RCW 42.56.240(12). CP 147-48, 427-28, 526.
The Department redacted information in the document that it reasonably
believed was necessary to ensure the safety and security of its facilities,
the confidential informant, and the gang members identified in the
document. CP 147-48, 526. The Department provided Northup’s attorney
with an Agency Denial Form/Exemption Log which identified the basis
for the redactions. CP 502-03.

Northup also challenged the timeliness of a small number of emails
provided to him as part of the seventh installment of records. These
emails were sent to Northup on March 5, 2014 (and are referred herein as
the March 5, 2014 emails). CP 324-25. Specifically, he argued that the
Department’s production of certain responsive emails from FBI Agent
Michael Rollins to Department staff was untimely. CP 323-25, 441-42.
These emails are communications between FBI Investigator Michael
Rollins and several Department investigators regarding activities and
debriefs of prison gang members formerly in Department custody,
including reports from local law enforcement, summaries of jail phone

calls, and lists of gang members. CP 238-307.



In total, the Department produced 5,664 pages of records and
1,104 native-format files. CP 49-50. The Department’s processing of
Northup’s request was impacted by the volume of documents that needed
to be reviewed as well as the sensitive nature of the information in the
responsive documents. CP 147, 427-28, 526. As part of its response, the
Department searched for responsive emails in the Symantec Enterprise
Vault. CP 154. The Department ran several searches in the vault to find
documents responsive to this request. CP 154. In total, there were over
17,000 emails that were discovered that were potentially responsive to one
of the items in Northup’s request. CP 154. There were over 5,000 emails
that were potentially responsive to another portion of the request, and this
portion of the request required the Department to do more detailed and
complex computer searches to narrow the number of results and allow the
Department to determine whether the emails were responsive. CP 154-55.

Beyond the time necessary to review records for potential
responsiveness, Department staff had to review highly sensitive records
for redactions. To ensure information in the records did not threaten the
safety of inmates, undermine the Department’s investigations, or
compromise the security of the Department’s facilities, the redactions
were reviewed carefully multiple times by multiple people. CP 49, 147-

48, 427-28, 526. These reviews included consultation with the Attorney



General’s Office and the Department’s Intelligence and Investigations
Unit. CP 49, 148. Final redactions were being reviewed up until the day
that the documents were released. CP 49, 148. While the Department
reviewed these sensitive documents, it continued to produce other records
that required less intensive review. CP 49, 199.

The Department’s processing of Northup’s request also was
impacted by the large number of requests that the Department regularly
receives. Due to the nature of its work, the Department responds to
thousands of public records requests each year. CP 146. For example, in
2012, the Department responded to 15,145 total requests, including inmate
central and medical file reviews, health record requests, and other broader
requests. CP 146. Of these requests, 4,967 requests—generally the
broader or more complicated requests—were handled by the Department’s
centralized public disclosure unit. CP 146. This unit is made up of 17
full-time staff, including 3 Administrative Staff, 12 Public Disclosure
Specialists, 1 Unit Manager, and 1 Public Records Officer/Compliance
Manager. CP 146. During the time of the request, the unit was
experiencing significant turnover. CP 155-56. Ms. Gerken who handled
Northup’s request was the Public Disclosure Unit Manager. CP 150. She
had worked in the unit for over six years and had received over 64 hours

of formal public records training. CP 150. She typically handled requests

10



that were large, complex, or especially sensitive. CP 155. As part of her
responsibilities, Ms. Gerken helped train and review all of the work of
new specialists. CP 155-56. During Northup’s request, this meant Ms.
Gerken was reviewing all of the work of either two or three specialists
depending on the time period in question. CP 155-56.
B. Procedural History

Northup filed this case in December 2012. CP 120. The original
complaint challenged an unrelated public records request. CP 120. In
2013, Northup amended his complaint to challenge the Department’s
handling of his February 20, 2013 public records request. CP 120. The
Department moved for summary judgment arguing that Northup’s claims
related to the 2010 request were barred by the statute of limitations; that
the redactions made to the 16-page debrief described above were proper
under RCW 42.56.240(1) and RCW 42.56.240(12); that the Department
had otherwise complied with the PRA in its handling of Northup’s
February 2013 request; and that any other claims were not ripe because the
request was ongoing. CP 402-11. The trial court granted Northup a
continuance under Civil Rule 56(f) and set a briefing schedule. CP 334-
37

After Northup filed a cross-motion for summary judgment, the trial

court heard argument on April 16, 2014. Without regard to the fact that

11



the Department was regularly producing other responsive records, the trial
court ruled that the Department violated the PRA in its production of the
March 5, 2014 emails because it took the Department eight months to
review these very sensitive emails. I RP at 21 5 The trial court took the
remaining arguments under advisement to conduct an in camera review of
the 16-page confidential informant debrief document. I RP at 38.”

The trial court issued an oral ruling on May 16, 2014, denying the
Department’s motion for summary judgment and granting Northup’s
cross-motion for summary judgment. CP 4-8. In addition to the violation
previously found, the trial court ruled that 792 of the 799 redactions made
by the Department to the debrief were improper. CP 5-7. The court
determined that the investigative records/intelligence information
exemption found in RCW 42.56.240(1) did not apply because the debrief
contained “generalized information only.” II RP 4. The court also ruled
that the exemption in RCW 42.56.240(12) did not apply because Northup
knew the information contained in the debrief, and the debrief therefore
did not reveal any Security Threat Group information to Northup. II RP 4-

5. The court awarded daily penalties to Northup based on the court’s

% The Verbatim Report of Proceedings was filed in two volumes, one for the
hearing on April 16, 2014, and the second for the hearing on May 16, 2014. The
Department will refer to the April 16 hearing as I RP and the May 16 hearing as II RP.

" The 16-page debrief document was filed under seal. I RP 9. As part of the in
camera review process, the Department also submitted an index that briefly explained
each redaction and this index has been provided in the Appendix B of this brief.

12



analysis of the Yousoufian factors. CP 6-7. After the parties submitted
briefing on the issue of the appropriate amount of attorney’s fees, the
Court awarded Northup $20,000 in attorney’s fees and $553.50 in costs.
CRil;

The court denied the Department’s motion for reconsideration on
July 9, 2014. CP 15-16. The Department filed its notice of appeal on July
23,2014. CP1-2

V. STANDARD OF REVIEW

Judicial review of an agency’s denial of a PRA request is reviewed
de novo. Sargent v. Seattle Police Dep’t, 179 Wn.2d 376, 385, 314 P.3d
1093 (2013). If a trial court bases its decision on whether there has been a
PRA violation solely upon affidavits and documents without testimony,
the court of appeals engages in de novo review of the violations. Ames v.
City of Fircrest, 71 Wn. App. 284, 292, 857 P.2d 1083 (1993). When a
PRA case is decided on summary judgment, the appellate court stands in
the same position as the trial court. West v. Dep’t of Licensing, --- Wn.
App. -, 331 P.3d 72, 74 (2014). Summary judgment is appropriate
when—viewing the evidence in the light most favorable to the nonmoving
party—there are no material issues of fact and the moving party is entitled

to judgment as a matter of law. West, 331 P.3d at 74.



As discussed below, the standard of review for a court’s
determination of bad faith under RCW 42.56.565(1) is a combination of
de novo review and abuse of discretion. An appellate court’s review of
the trial court’s interpretation of the term *bad faith” is a question of
statutory interpretation that is reviewed de novo. See Telford v. Thurston
Cnty. Bd. of Comm’r, 95 Wn. App. 149, 157, 974 P.2d 886 (1999).
However, when the trial court correctly interprets “bad faith,” the trial
court’s ultimate determination of whether penalties are appropriate under
RCW 42.56.565(1) is an exercise of discretion that should be reviewed for
abuse of discretion.

Finally, the amount of attorney’s fees awarded to the prevailing
party is reviewed for abuse of discretion. See Sanders v. State, 169 Wn.2d
827, 866-67, 240 P.3d 120 (2010).

VI.  ARGUMENT
A. The Department Properly Redacted Information In The

Debrief As Specific Investigative Records And Intelligence

Information Under RCW 42.56.240(1)

The PRA requires agencies to produce public records unless the
record or information contained in the record falls within a statutory
exemption. Bainbridge Island Police Guild v. City of Puyallup, 172
Wn.2d 398, 407, 259 P.3d 190 (2011). Agencies are not permitted to

distinguish among requesters. RCW 42.56.080. When the Department



produced the 16-page debrief, it properly redacted information pursuant to
RCW 42.56.240(1). The trial court erred in holding that this exemption
did not apply.

Specific investigative records and intelligence information the
nondisclosure of which is essential to effective law enforcement are
exempt from disclosure under RCW 42.56.240(1). To be exempt under
this provision: (1) the record must be investigative in nature or contain
specific intelligence information; (2) the record must be compiled by an
investigative, law enforcement, or penology agency; and (3) the
nondisclosure of the information must be essential to law enforcement or
essential to the protection of a person’s privacy. See Cowles Publ’g Co. v.
State Patrol, 109 Wn.2d 712, 728, 748 P.2d 597 (1988).

There is no dispute that the debrief was compiled by a law
enforcement or penology agency. Additionally, Northup did not dispute
that the nondisclosure of the information contained in the debrief is
essential to effective law enforcement. Nonetheless, the Department
adequately demonstrated that the nondisclosure of this information is
essential to effective law enforcement. The uncontested evidence
presented by the Department’s Chief Investigative Officer Tim Thrasher
indicated that the release of the information would place the individuals

identified in the debrief in danger and would jeopardize the safety and



security the Department’s facilities. CP 526. Specifically, the release of
identifying information of a confidential informant could place that
informant in jeopardy by exposing the informant to manipulation,
harassment, or physical retribution. CP 525-26. The other individuals
identified in the document could be placed at risk of harm from other
people within their own gang or another gang. CP 526. Ultimately, the
release of the identity of a confidential informant and the information
provided by the informant would deter other confidential informants from
coming forward and providing information to the Department. CP 526-
27; see Haines-Marchel v. State, Dep't of Corr., --- Wn. App. ---, 334
P.3d 99, 2014 WL 4627661, at *7.

Northup’s arguments in the trial court focused on whether the
information qualified as an investigative record or intelligence
information. CP 91, 320-21. The information contained in the debrief
qualifies as both. A record is an investigative record under RCW
42.56.240(1) if it is compiled as a result of a specific investigation that
focuses with special intensity upon a particular party. See Dawson v.
Daly, 120 Wn.2d 782, 792-93, 845 P.2d 995 (1993), overruled on other
grounds by Progressive Animal Welfare Soc’y v. Univ. of Wash., 125
Wn.2d 243, 884 P.2d 592 (1994). The investigation must be “one

designed to ferret out criminal activity or to shed light on some other



allegation of malfeasance.” Koenig v. Thurston Cnty., 175 Wn.2d 837,
843, 287 P.3d 523 (2012) (quoting Columbian Publ’g Co. v. City of
Vancouver, 36 Wn. App. 25, 31, 671 P.2d 280 (1983)).

The 16-page debrief qualifies as an investigative record. The
record was compiled by law enforcement based on specific information
that a confidential informant provided about the members and activities of
prison gangs during an interview with members of a number of different
law enforcement agencies. CP 526. The 16-page debrief contains
substantial information about one prison gang in particular, the Aryan
Family, and its various criminal activities. CP 504-19, 526. The
Department investigates and gathers information about prison gangs in
order to manage the threat posed by these criminal organizations through
detection, prevention, and punishment. CP 525; see also RCW 72.09.745
(authorizing the Department to “collect, evaluate, and analyze data and
specific investigative and intelligence information concerning the
existence, structure, activities, and operations of security threat groups and
the participants involved therein under the jurisdiction of the department”
(emphasis added)). Gangs are responsible for a significant amount of
prison violence and the Department’s investigation of gangs is at the core

of its role as a penology agency. CP 525.



One of the primary methods of investigating these gangs is through
the use of confidential informants. CP 525. This debrief—the product of
an interview with a confidential informant about the informant’s
involvement in a prison gang—was created and maintained pursuant to the
Department’s investigation of prison gangs. CP 525. Therefore, this
record is an investigative record, and the Department properly redacted
information that it deemed essential to effective law enforcement.

In addition, information in the debrief qualifies as intelligence
information. Intelligence information has been defined as “the gathering
or distribution of information, especially secret information.” See King
Cnty. v. Sheehan, 114 Wn. App. 325, 337, 57 P.3d 307 (2002).
Intelligence information involves information identifying confidential
sources or persons involved in organized crime. Jd at 337-38 (citing
ACLU v. Deukmejian, 32 Cal.3d 440, 450-51, 651 P.2d 822 (1982)).
Intelligence information also includes information about the methods by
which a law enforcement agency conducts its investigations. Haines-
Marchel, 2014 WL 4627661, at *6.

Here, the Department redacted specific intelligence information
from the debrief. The information contained in the debrief document was
gathered from a confidential source i.e., a confidential informant. CP 526.

This information was provided by this confidential informant as part of an
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interview with law enforcement and was designed to gather information
about criminal organizations, namely the various prison gangs in the
Department’s facilities. CP 525. This qualifies as intelligence
information as defined in Sheehan. Other portions of the redacted
information deal with the specific circumstances, location, and the
individuals who were involved in this debrief. CP 504-19. Such
information reveals the method by which the Department and other law
enforcement organizations conduct these types of investigations, and
therefore also falls within the intelligence information exemption in RCW
42.56.240(1).

The trial court determined that the information redacted from the
debrief did not qualify as an investigative record or intelligence
information because the debrief contained “generalized information only.”
II RP 4. But the debrief contains very specific information about the
Aryan Family and other prison gangs, including the names of their
members, their activities, and other information. The Department asks
this Court to review in camera the debrief and the redactions made by the
Department; this review will demonstrate the specificity of the

information that was redacted from the debrief.®

¥ The Department has not provided individualized arguments for all 792
redactions that trial court found improper because the trial court did not provide
individualized findings regarding all 792 redactions that it found improper. The
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Because the information contained in the 16-page debrief qualifies
as a specific investigative record and intelligence information the non-
disclosure of which would be essential to effective law enforcement, the
trial court erred in finding that the RCW 42.56.240(1) did not provide a
basis for redacting information in the debrief.

B. The Department Properly Redacted Information In The
Debrief As Security Threat Group Information Under RCW
42.56.240(12)

The information redacted from the debrief was also exempt from
disclosure as confidential Security Threat Group information under RCW
42.56.240(12). No appellate decision has interpreted this particular
exemption. In the absence of case law and a statutory definition, courts
turn to principles of statutory construction. See Francis v. Wash. State
Dep’t of Corr., 178 Wn. App. 42, 59, 313 P.3d 457 (2013). In interpreting
a statute, courts attempt to give effect to the legislature’s intent by first
considering the statute’s plain meaning. /d. at 59-60. Based on the plain
language of the provision, the information redacted by the Department
from the debrief document is exempt under RCW 42.56.240(12).

The Security Threat Group information exemption applies to:

(a) Information that could lead to the identification of a
person’s security threat group status, affiliation, or

Department did submit an in camera review index (Appendix B) that briefly explained
each redaction. The Department is further prepared to explain any specific redaction
about which the Court has a question.
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activities; (b) information that reveals specific security
threats associated with the operation and activities of
security threat groups; and (c) information that identifies
the number of security threat group members, affiliates, and
associates.
RCW 42.56.240(12). This provision applies to the Department’s redaction
of the names of prison gang members,” other identifying information of
gang members and affiliates,'® and the activities of prison gangs, such as

" Specifically,

the Aryan Family, Skinheads, Surenos, and Nortenos.
because the debrief details the standing of many individuals in their
respective prison gangs, the illegal activity they had to do to obtain such
standing (including serious assaults), the manner in which prison gangs
conduct their business (including ways in which they operate in prison),
ideologies of each prison gang, and points of contention between prison
gangs, it was properly redacted as information that could lead to the
identity of gang members, their gang affiliation, and their gang activities.
The trial court erred when it recognized that the debrief contained
Security Threat Group or prison gang information but found that the
exemption did not apply because Northup had indicated that he had

provided the information and therefore Northup already knew the

information. II RP 3-4. This distinction is unsupported by the language in

° For example, redaction nos. 14, 28, 29, 44, 49, 68-76, 79-107.
% For example, redaction nos. 275, 407, 656, 760, 762.
" For example, redaction nos. 485, 489-90, 511.
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the exemption itself, is inconsistent with the principles of the PRA, and
would create an untenable scheme for the Department that would require it
to evaluate the subjective knowledge of a requester and would not address
the security concerns faced by the Department. Based on the
Department’s experience, as explained below, even the disclosure of the
identity of a confidential informant to the confidential informant himself
can pose a security threat and a potential threat to the safety of the
informant.

First, the Court’s interpretation is contradicted by the plain
language of the statute. The statute protects “information that could lead
to the identification of a person’s security threat group status, affiliation,
or activities.” RCW 42.56.240(12)(a) (emphasis added). The word
“could” indicates that the information only needs to possibly lead to the
identification of a person’s Security Threat Group status, affiliation, or
activities, and the exemption does not require the Department to
demonstrate that the information has actually led to the identification of a
person’s prison gang status, affiliation, or activities. Additionally, the
statue also protects “information that reveals specific security threats
associated with the operation and activities of security threat groups.”
RCW 42.56.240(12)(b). The information in the debrief—which this Court

can review in camera—contains specific descriptions of the activities of
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the Aryan Family and other prison gangs, and it reveals ongoing activities
and threats posed by these criminal organizations. CP 504-19. There is
no basis in the language of the statute for concluding that because the
requester knows the information, such information can be disclosed. See
Koenig v. City of Des Moines, 158 Wn.2d 173, 183, 142 P.3d 162 (2006)
(rejecting the idea that a court can look beyond the four corners of the
record to determine if the exemption applies).

Furthermore, the trial court’s interpretation is inconsistent with the
PRA’s basic principles. The PRA prevents agencies from distinguishing
among requesters. RCW 42.56.080. The trial court’s interpretation would
require the Department to distinguish between the inmate who provided
the information and other inmates. When the legislature intended for an
agency to treat a public records request from the source or subject of the
information differently, it provided an explicit basis for thé agency to do
so in the statutory exemption itself. See e.g., RCW 42.56.330(6) (“Any
information obtained by governmental agencies that is collected by the use
of a motor carrier intelligent transportation system or any comparable
information equipment attached to a truck, tractor, or trailer; however, the
information may be given to other governmental agencies or the owners of
the truck, tractor, or trailer from which the information is obtained. As

used in this subsection, ‘motor carrier’ has the same definition as provided
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in RCW 81.80.010.”); RCW 42.56.430(1) (“[IJnformation may be released
to government agencies concerned with the management of fish and
wildlife resources.”); RCW 42.56.440(1) (“These records will be available
only to the veteran, the veteran’s next of kin, a deceased veteran’s
properly appointed personal representative or executor, a person holding
that veteran's general power of attorney, or to anyone else designated in
writing by that veteran to receive the records.”). There is no basis in the
language of this provision to support Northup’s argument that the
exemption does not apply to requests from the source of the information.
The trial court’s interpretation of this provision places the
Department in an untenable position. Under the trial court’s
interpretation, the exemption applies to information only if the requester
did not already know the information. This requires the Department to
speculate about the subjective knowledge of an individual requester. Not
only would such an interpretation be contrary to the plain language of the
statute, it would be inadequate to the security concerns that the
Department typically confronts. CP 147. For example, the Department
has dealt with situations in which a requester is forced to make requests by
certain groups and individuals in order to demonstrate that he or she is not
a confidential informant. CP 147. Additionally, once a record that

identifies a confidential informant is released, it can be freely
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disseminated to other individuals, including other inmates. There is no
evidence that the legislature intended to create such an unworkable
scheme. Because the information redacted pursuant to RCW
42.56.240(12) contained the names and identifying information of
Security Threat Group members, the activities of Security Threat Groups,
and information about specific security threats associated with Security
Threat Groups, the trial court erred in finding that this exemption did not
apply.

C. The Department’s Timeline For Responding To This Request
Was Reasonable

The superior court also erred when it found that the Department
violated the PRA by failing to produce a number of emails provided on
March 5, 2014, in an earlier installment. Instead, the record demonstrates
that the Department’s timeline for producing records in response to
Northup’s voluminous request was reasonable. When a public agency
receives a request, it must acknowledge the request within five business
days. RCW 42.56.520. The agency must respond by either providing the
records, denying the public records request, or providing a reasonable
estimate of the time that will be required to respond to the request. /d. An
agency 1s allowed additional time—beyond the five days—"*based upon

the need to clarify the intent of the request, to locate and assemble the
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information requested, to notify third persons or agencies affected by the
request, or to determine whether any of the information requested is
exempt and that a denial should be made as to all or part of the request.”
Id.  Additionally, an agency may provide records on a partial or
installment basis as records that are part of a larger set of requested
records are assembled or made ready for inspection and disclosure. RCW
42.56.080.

Courts review the agency’s overall response to determine if it was
reasonable. See West v. Dep’t of Licensing, --- Wn. App. ---, 331 P.3d 72,
78 (2014). In general, agencies must response to requests with reasonable
thoroughness and diligence, Andrews v. Wash. State Patrol, --- Wn. App.
—--, 334 P.3d 94, 2014 WL 4627656, at *5 (2014), but the reasonableness
of an agency’s response must be viewed in light of the agency’s workload
and resources. See Forbes v. City of Gold Bar, 171 Wn. App. 857, 864-
66, 288 P.3d 384 (2012). In West, the requester argued that an agency’s
response was untimely because certain records were at the agency’s
fingertips and could have been disclosed sooner. West, 331 P.3d at 78.
This court rejected that argument because the agency’s overall response
was reasonable and the requester had failed to show that agencies are

required to provide installments in any particular order. /d.
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Here, the trial court erred in finding the time in which the
Department produced certain emails on March 5, 2014, was unreasonable.
First, the trial court erred by examining the production of the emails in
isolation. I RP 21. It is undisputed that the Department produced 5,664
responsive pages and 1,104 native-format files. CP 49-50. In the trial
court, Northup did not challenge the overall reasonableness of the
Department’s response but instead cherry picked two parts'? of the request
and argued that they could have been produced sooner. CP 323-25. The
69 pages of emails challenged by Northup amount to a little more than 1%
of the responsive records that were ultimately produced. CP 238-307.
Due the voluminous nature of the request, the over 22,000 emails that
needed to be reviewed, and the sensitive nature of the documents, the
Department produced these responsive documents in installments. CP
151-53; 419-428. These documents needed thorough review because
some of the documents were sensitive in nature and needed to be carefully
redacted. CP 153-154." Again, Northup has never challenged the
reasonableness of the Department’s response as a whole. CP 323-25.

However, Northup argued in the trial court that the Department could have

' In the trial court, Northup also argued that the Department’s production of the
debrief was untimely. CP 323-25. The trial court did not rely on this basis when it
determined that the Department violated the PRA in its production of the debrief. 11 RP
4-5.

" At the time of the trial court proceedings, Northup’s request was still ongoing
due to its voluminous nature. CP 153-154.
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produced these emails in an earlier installment; this Court recently rejected
a similar argument in West, 331 P.3d at 78-79.

The Department’s response to this request as a whole was
reasonable. Mr. Northup’s request was broad and complex. The clarified
request sought nine different categories of records. One of these nine
categories was any records, electronic or paper, in which Northup’s name
was mentioned from June 1, 2010, to February 15, 2013. CP 441-42, 446.
The Department’s search of this one portion of the request required it to
review over 17,000 emails. CP 154. To respond to another portion of the
request, the Department needed to determine if any of 5,000 emails were
responsive. CP 154-55.

Ms. Gerken, who had worked in the Department’s Public
Disclosure Unit for over 6 years, indicated that she spent at least four
times as much time on I\forthup’s request as she did on an average records
request. CP 154. She described this request as one of the “largest and
most time-consuming requests” that she ever worked on. CP 50. In
addition, Ms. Gerken had a number of other responsibilities while she was
handling this request, including training and reviewing the work of new
public disclosure specialists. CP 155-56. Moreover, the Department itself

receives and responds to a large number of records request, and its public
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disclosure unit was experiencing significant turnover while this request
was being handled. CP 146, 155-56.

Furthermore, the March 5, 2014 emails were highly sensitive and
needed to be heavily redacted. CP 49. Northup did not challenge the
basis for these redactions. The Department took appropriate time to
review the documents and the redactions that were made. CP 49.
Meanwhile, it continued to produce documents that required less intensive
review and were not as sensitive. CP 49. This approach was reasonable.
The record does not support Northup’s implication that the records were
ready to be produced on July 9, 2013. CP 200-01. Instead, these emails
needed further review before they were produced, and the Department
reasonably decided to provide other responsive documents while this
review was completed. CP 49. Therefore, the trial court erred in
determining that the Department’s production of the March 5, 2014 emails
was unreasonable and violated the PRA.

D. The Trial Court Erred When It Found That Northup Could

Bring Claims Challenging The Handling of His Request Prior

To The Department’s Last Production Of Documents

Before a requestor files a PRA lawsuit against an agency, there
must be some agency action, or inaction, that indicates the agency will not
be providing responsive records. Hobbs v. State, --- Wn. App. ---, No.

44284-1-11, at pp. 9-10 (October 7, 2014). A cause of action under the
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PRA arises only after it reasonably appears that the agency will not or will
no longer provide responsive records. /d. at 9. In Hobbs, the requester
filed his PRA lawsuit two days after the agency made its first installment
of records available. /d at 2. The trial court found that the requester did
not have a cause of action to challenge the installment because the agency
was still in the process of responding to the request. /d. at 5. Finding that
a cause of action does not arise until the agency has taken final agency
action, the court of appeals affirmed. /d. at 14 & n.12.

Here, Northup initiated this action prior to even filing the public
records request at issue. CP 120. Indeed, the Department was still
providing Northup with regular installments of responsive documents at
the time of the final hearing. CP 49. Because there was no final agency
action, Northup’s lawsuit was premature and he did not have any cause of
action based on the handling of his request. Because Northup did not have
a cause of action at the time that he filed his lawsuit, the trial court erred in
denying the Department’s motion for summary judgment and granting
Northup cross-motion for summary judgment.

E. The Trial Court Erred In Awarding Penalties Under RCW
42.56.565(1) Without An Explicit Finding Of Bad Faith Or

Evidence To Support Such A Finding

Based on the PRA violations, the superior court awarded Northup

daily penalties. CP 4-8. Under RCW 42.56.565(1), an inmate serving a
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criminal sentence in a state correctional facility is entitled to penalties
under the PRA only if “the court finds that the agency acted in bad faith in
denying the person the opportunity to inspect or copy a public record.”
Here, the trial court erred in awarding penalties to Northup because the
Department did not act in bad faith in denying Northup any records.

1. The Proper Standard of Review Of A Bad Faith
Finding Under RCW 42.56.565(1)

Because RCW 42.56.565(1) is a relatively new provision, the
standard of review has not been squarely addressed. The standard of
review for a court’s determination of bad faith under RCW 42.56.565(1) is
a mixture between de novo review and abuse of discretion. An appellate
court’s review of the trial court’s interpretation of the term “bad faith” is a
question of statutory interpretation, and such questions are reviewed de
novo. See Telford v. Thurston Cnty. Bd. of Comm’r, 95 Wn. App. 149,
157, 974 P.2d 886 (1999). However, when the trial court correctly
interprets “bad faith,” the trial court’s ultimate determination of whether
penalties are appropriate under RCW 42.56.565(1) is an exercise of
discretion that should be reviewed for abuse of discretion.

The courts in Francis v. Wash. State Dep't of Corr., 178 Wn. App.
42, 51-52, 313 P.3d 457 (2013), and Faulkner v. Wash. Dep't of Corr., ---

Wn. App. ---, 332 P.3d 1136, 1140 (2014), purported to apply a de novo
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standard of review to a bad faith finding under RCW 42.56.565(1) because
they found the question to be a mixed question of law and fact. However,
the parties did not appear to raise the issue of the proper standard of
review in either case and both cases dealt with the proper interpretation of
“bad faith” in RCW 42.56.565. Faulkner, 332 P.3d at 1140-42; Francis,
178 Wn. App. at 466. Furthermore, in Faulkner which clarified the
Francis decision, the appellate court gave some deference to the trial
court’s ultimate factual decision of whether an agency’s actions rose to the
level of bad faith. Faulkner, 332 P.3d at 1140, 1143.

This mixture of de novo review and abuse of discretion standards
1s consistent with the PRA and traditional principles applied to appellate
standards of review. Although courts review a determination of whether
an agency violated the PRA de novo, City of Federal Way v. Koenig, 167
Wn.2d 341, 344, 217 P.3d 1172 (2b09), courts review the award and
amount of penalties under an abuse of discretion standard. Yousoufian v.
Office of Ron Sims, 152 Wn.2d 421, 430-31, 98 P.3d 463 (2004); King
Cnty. v. Sheehan, 114 Wn. App. 325, 357, 57 P.3d 307 (2002). In
Yousoufian, the Court reached this conclusion by examining the language
in the penalty provision found in RCW 42.56.550(6) which refers to the

court’s discretion to award penalties. Yousoufian, 152 Wn.2d at 430.
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In enacting RCW 42.56.565(1), the legislature placed a substantive
limitation on the discretion of trial courts by requiring a finding of bad
faith. However, there is no indication that the legislature intend to take
away the traditional discretion afforded to trial courts when it comes to
awarding penalties under the PRA and trial courts are in a better position
to determine whether the agency’s conduct as a whole rose to the level of
bad faith. Therefore, this Court should review de novo the trial court’s
interpretation of “bad faith” in RCW 42.56.565(1). However, the trial
court’s ultimate finding that the agency’s conduct rose to the level of bad
faith is reviewed for abuse of discretion.

2. The Trial Court Erred Awarding Penalties To Northup

Without A Finding Of Bad Faith or Evidence To
Support Such A Finding

RCW 42.56.565(1) does not otherwise define “bad faith.”
However, this Court has found that bad faith requires “a wanton or willful
act or omission by the agency.” Faulkner, 332 P.3d at 1141. But see
Francis, 178 Wn. App. at 57 (indicating that negligence or gross
negligence may be sufficient). A wanton act is one where the agency
unreasonably or maliciously risks harm while being utterly indifferent to

the consequences. Id. This standard is higher than simple or causal

negligence. Faulkner,332 P.3d at 1141.
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This interpretation of bad faith is consistent with the legislative
history of the bad faith requirement. RCW 42.56.565(1) was enacted in
2011 in order to severely limit an inmate’s ability to recover penalties
under the PRA. This provision altered the requirements for penalties
under the PRA for inmates and required an additional showing of bad faith
before an inmate could receive any penalties. The inmate penalty
amendment first appeared in Senate Bill 5025 as a complete ban on
inmates receiving penalties. Senate Bill 5025, 62nd Leg. Reg. Sess., §
1(5) (Wash. 2011). The Act itself was originally called: “An Act Relating
to making requests by or on behalf of an inmate under the public records
act ineligible for penalties.” Laws of 2011, ch. 300, § 1 (adding RCW
42.56.565(1)). While the complete ban on inmate penalties was ultimately
amended to provide a narrow exception, the progression of the bill in
instructive. The simple fact that the bill started as an outright ban on
penalties for inmate requestors and changed slightly to create this very
limited exception supports the heightened standard in Faulkner.

The willful and wanton standard of bad faith is consistent with
other PRA cases interpreting bad faith. In Yousoufian III, the court of
appeals defined bad faith for purposes of setting penalties as requiring a
showing that the agency’s actions were more than negligent, grossly

negligent, or reckless. See Yousoufian v. Office of Ron Sims (Yousoufian
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IIT), 137 Wn. App. 69, 80, 151 P.3d 243 (2007). In reviewing the trial
court’s penalty determination, the court of appeals determined that bad
faith and willful non-compliance were the highest levels of culpability
under the PRA and deserved the harshest penalties as a result. Yousoufian,
137 Wn. App. at 78-80. It further noted that “Examples of bad faith
would include instances where the agency refused to disclose information
that it knew it had a duty to disclose in an intentional effort to conceal
government wrongdoing and/or to harm members of the public.” Id. at 80.
Although the Supreme Court ultimately rejected this sliding-scale
methodology for determining penalties in Yousoufian v. Office of Ron
Sims (Yousoufian V), 168 Wn.2d 444, 463, 229 P.3d 735 (2010), it did not
reject the court of appeals’ definition or discussion of the various degrees
of culpability under the PRA.

Other instances where the Court has discussed bad faith in terms of
the PRA include instances where an agency’s withholding of documents is
based on a wholly unreasonable interpretation of the PRA. See
Yousoufian 111, 137 Wn. App. at 80; King Cnty. v. Sheehan, 114 Wn. App.
325, 356-57 (2002). In Sheehan, the requestor argued that the trial court
abused its discretion in finding that the agency acted in good faith. /d. at
356-57. The court compared the county’s actions in that case with the

school district in ACLU v. Blaine School Dist., 95 Wn. App. 106, 975 P.2d
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536 (1999). In Blaine, the court found that the school district did not act
in good faith'* because its decision to refuse to mail records to a requestor
was based on an unreasonable interpretation of the PRA. Blaine, 95 Wn.
App. at 114-15. Unlike in Blaine, however, the court in Sheehan
determined that the county acted in good faith because its arguments were
not farfetched and were motivated by a desire to protect the safety and
privacy of police officers. Sheehan, 114 Wn. App. at 323.

Finally, courts have found bad faith when an agency engages in a
search that is so cursory and unreasonable as to amount to a deliberate and
willful failure to comply with the PRA’s requirements. Faulkner, 332
P.3d at 1142; Francis, 178 Wn. App. at 63-64. In Francis, the court found
bad faith when an agency deliberately failed to comply with the PRA’s
requirements by conducting a cursory search that failed to look in any of
the usual record locations and producing documents that were clearly not
responsive to the request. See Francis, 313 P.3d at 468. Division III of
this Court recently clarified Francis by indicating that Francis involved a
wanton act because the agency knew it had a duty to conduct an adequate

search but decided to perform a cursory search and make a delayed

' The Department notes that “lack of good faith” and bad faith are not
coextensive. Although an agency cannot by definition act in bad faith when it is acting in
good faith, it is not apparent that a lack of good faith is per se bad faith. Therefore, in
Sheehan, when the agency was found to have acted in good faith, it could not have—by
definition—Dbeen acting in bad faith. Because Blaine discussed the agency’s lack of good
faith, it is unclear that the agency acted in bad faith.

36



disclosure that was “well short of even a generous reading of what is
reasonable under the PRA.” Faulkner, 332 P.3d at 1142 (quoting Francis,
178 Wn. App. at 63).

Despite the fact that both parties devoted a significant amount of
time to the issue of bad faith in their written briefing and oral argument in
the trial court, the trial court did not make an explicit finding of bad faith
under RCW 42.56.565(1) in its written order and this failure alone
warrants reversal. CP 4-8. Even if this Court generously interprets the
trial court’s ruling to include a determination of bad faith under RCW
42.56.565(1), the trial court’s written order and oral ruling indicates that it
was applying the wrong legal standard in interpreting “bad faith.”

The trial court made two specific references to bad faith as part of
its analysis of the Yousoufian factors. Specifically, with respect to the
debrief, the trial court found that the Department acted in bad faith
because of the delay in providing the 16-page debrief and the fact that
Northup had still not received a copy. II RP 8. The court also found,
however, that the Department did not intentionally act with reckless
noncompliance. CP 6; I RP 8. With respect to the March 5, 2014 emails,
the court again found bad faith based solely on what it found to be a delay

in production of the emails. CP 7; II RP 11. The court indicated that it
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found that there had been negligence in getting the records to Northup and
that fell within bad faith as defined by the case law. II RP 11.

The trial court’s determination that delay alone is sufficient to
constitute bad faith is erroneous. An unreasonable delay in producing
records can be the basis for a violation under the PRA, but the bad faith
provision in RCW 42.56.565(1) requires an additional finding that the
agency acted with heightened culpability—i.e., bad faith. To conclude
otherwise would effectively render the bad faith provision superfluous.
Moreover, the trial court’s reference to negligence and the fact that the
Department did not act with “reckless noncompliance™ indicates that the
trial court was not properly interpreting bad faith to require a willful or
wanton act. In Faulkner, the court indicated that a showing of bad faith
requires more culpability than simple or causal negligence. Faulkner, 332
P.3d at 1141. It further indicated that bad faith differs from recklessness
because “One who is acting recklessly is fully aware of the unreasonable
risk he is creating, but may be trying and hoping to avoid any harm. One
acting wantonly may be creating no greater risk of harm, but he is not
trying to avoid it and is indifferent to whether harm results or not.” Id
Here, the trial court found reckless noncompliance and negligence based
on the Department’s delay in providing records, but this is insufficient to

establish bad faith. Because the trial court did not properly interpret the
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meaning of “bad faith” in RCW 42.56.565(1), its determination that
Northup was entitled to daily penalties was erroneous.
3. The Superior Court’s Determination That Bad Faith
Was Present In This Case Was Manifestly
Unreasonable
A trial court abuses its discretion when its decision is manifestly
unreasonable or based on untenable grounds or reasons. Yousoufian v.
Office of Ron Sims, 168 Wn. 2d 444, 458-59, 229 P.3d 735 (2010). A
decision is manifestly unreasonable when a trial court—despite applying
the correct legal standard—adopts a view that no reasonable person would
take. /d. Even if this Court were to determine that the trial court applied
the proper legal standard, the trial court took a view of these facts that no
reasonable person would take in finding that the Department acted in bad
faith. The Department did not willfully or wantonly delay the production
of the March 5, 2014 emails. There is no evidence that the Department
acted in bad faith when it took appropriate care to review the March 5,
2014 emails before producing them. Any delay in producing the March 5,
2014 emails—even if the court concludes they could have been produced
earlier—was the result of the Department’s desire to carefully review
these sensitive documents in the course of handling a voluminous and
complicated public records request while timely providing hundreds of

other pages responsive to this request and while also meeting its
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obligations under the PRA with respect to other public records requests.
Ms. Gerken indicated that Northup’s request was one of the largest and
most time-consuming that she had ever worked on and that she spent at
least four times as much time on this request as she does on the average
request. CP 48, 154. Meanwhile, the Department continued to provide
Northup with regular installments. Northup does not ascribe any
particular importance to the emails or present any evidence that the delay
was caused by anything other than the desire to carefully review these
documents and the Department’s need to balance its other obligations
under the PRA. Based on the evidence presented, no reasonable person
would find that the delay in the production of the March 5, 2014 emails
constituted bad faith.

The Department’s redaction of sensitive prison gang information
from the debrief of a confidential informant was also not a willful or
wanton act or omission. These redactions were made based on a
reasonable interpretation of the statutory exemptions and case law —even
if the Court ultimately finds that they violated the PRA—and were
conducted in a good faith attempt to protect legitimate security concerns.
See Sheehan, 114 Wn. App. at 323. Again, any delay in producing the
debrief was based on a need to carefully review the document and the

redactions while providing Northup with regular installments of other
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responsive documents. Based on the evidence presented, no reasonable
person could find that the Department acted in bad faith in denying
Northup the right to inspect the debrief. Because the trial court abused its
discretion in determining that the Department acted in bad faith under
RCW 42.56.565(1) in denying Northup the opportunity to inspect the
March 5, 2014 emails and the debrief document, its decision to award
Northup daily penalties must be reversed and this case must be remanded
for the trial court to enter an order finding the Department did not act in
bad faith.

F. The Superior Court’s Award Of Attorney’s Fees Was An
Abuse of Discretion

“Washington courts have repeatedly held the absence of an
adequate record upon which to review a fee award will result in a remand
of the award to the trial court to develop such a record.” Mahler v. Szucs,
135 Wn.2d 398, 435, 957 P.2d 632 (1998), abrogated on other grounds by
Matsyuk v. State Farm Fire & Casualty Co., 173 Wn.2d 643, 272 P.3d
802 (2012). Findings of fact and conclusions of law are required to
establish such a record, and the failure to include such findings is an abuse
of discretion. Id.; Berryman v. Metcalf, 177 Wn. App. 644, 656-57, 312
P.3d 745 (2013); Day v. Santorsola, 118 Wn. App. 746, 76 P.3d 1190

(2003).
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Because the superior court’s ruling that the Department violated
the PRA was erroneous, this Court should also reverse the court’s decision
to award Northup attorney’s fees and costs. Even if this Court upholds the
superior court’s decision that the Department violated the PRA, this Court
must reverse the trial court’s awarding of attorney’s fees under Mahler
because the court failed to make any findings of fact or conclusions of
law.

After Northup moved for attorney’s fees and costs, the Department
responded and made a number of arguments about the appropriate amount
of attorney’s fees. CP 31-35, 63-67. The trial court entered an order
awarding Northup $20,000 in attorney’s fees and $553.50 in costs. CP 13-
14. This order lacks any findings of fact and conclusions of law. CP 13-
14. Therefore, at the very least, the Court must reverse and remand this
order to the superior court to enter findings of fact and conclusions of law.
If the Court reverses on the merits of the PRA violations as well, it should
remand and order the trial court to dismiss the action without any payment
of attorney’s fees and costs.

VII. CONCLUSION

The Department did not violate the PRA in its handling of

Northup’s request and Northup is not entitled to daily penalties, attorney’s

fees, or costs. Thus, this Court should reverse the trial court’s ruling on
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the parties” motions for summary judgment and remand to the trial court
for it to enter an order finding the Department did not violate the PRA and
dismissing Northup’s claims with prejudice.

Even if the Court finds that the Department violated the PRA, the
Department did not act in bad faith in denying Northup records under
RCW 42.56.565(1) and Northup is not entitled to daily penalties. For that
reason, the Court should remand to the trial court for it to enter an order
finding the Department did not act in bad faith and Northup is not entitled
to daily penalties. Additionally, on remand, the trial court must evaluate
Northup’s request for attorney’s fees and enter findings of fact and
conclusions of law.

RESPECTFULLY SUBMITTED this 10th day of October, 2014.

ROBERT W. FERGUSON
Attorney General

TIMOTHY J. FEULNER, WSBA #45396
Assistant Attorney General
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APPENDIX A



Timeline

February 20, 2013: The Department received Northup’s request. CP
437-438

February 25,2013: The Department acknowledges Northup’s request
and tells Northup the request has been assigned
PDU-23961. The Department summarizes the
request as follows:

1. Copy of the FBI de-brief hearing of Robert
Northup, #761654 sent via email of William Riley
by Special Agent Michael Rollins.

2. All other emails from FBI Special Agent Michael
Rollins to any staff member of the Department of
Corrections from June 1, 2010 to January 1, 2013.

3. Copy on an investigation into the improper
disclosure of documents related to Robert Northup,
#761654 and the document referenced in item 1.

4. Any correspondence between Robert Northup,
#761654 and any staff member about the topic of
DOC Public Disclosure releasing the document
referenced in item 1.

3 Any information related to DOC Public Disclosure
releasing the document referenced in item 1 (to
include; investigative reports, findings and
correspondence letters, emails w/meta data,
memorandums, etc.).

6. A copy of the original public disclosure request
which resulted in the disclosure of the above
mentioned  document (item 1) and all
correspondence with the Public Disclosure Unit and
the requestor.
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A copy of any/all memos with Robert Northup’s
name mentioned between June 1, 2010 and
February 15, 2013. This includes every email (and
meta data) within the DOC data base and the STG
data base.

Any disciplinary action, notation or documents
placed in any member of the Public Disclosure
Unit’s file related to the disclosure of the document
listed in item 1.

All records (electronic, emails, meta data and paper)
related to John Padilla placing Robert Northup in
involuntary protective custody for STG concerns
related to the release of the document listed in item

1.

The Department asks for clarification regarding item 7 of the request. The
Department informs Northup that it will provide further response within
45 business days or by April 29, 2013. CP 442.

March 5, 2013:

The Department receives Northup’s clarification of
item 7 of his request. This clarification indicated
that:

DOC database is to be interpreted as any electronical (sic)
file or system such as OMNI/OBITZ (but not limited to
that); any system DOC utilizes to store or record electronic
(or paper) info from any DOC sources. I am searching for
any documents/emails/memos where my name is
mentioned (to or from) any DOC employee. CP 444.

March 12, 2013:

March 20, 2013:

The Department sends Northup a letter
acknowledging his clarification. CP 446.

The Department receives a letter from Northup
asking about multiple public records requests. He
asks which specialist is assigned to the request and
also asks that the records be sent to his attorney. CP
448.



March 26, 2013:

April 29, 2013:

May 28, 2013:

June 5, 2013:

June 10, 2013:

July 10, 2013:

July 17, 2013:

July 30, 2013:

August 5, 2013:

The Department sends Northup a response
indicating that PDU-23961 is being handled by
Jamie Gerken. CP 450.

The Department makes the first installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 455.

The Department receives payment for the first
installment. CP 424, 462-63.

Northup files a motion to amend his complaint to
add claims related to PDU-23961.

The Department sends the first installment of
records to Northup’s attorney along with an Agency
Denial Form/Exemption Log. The Department also
sends a letter to Northup informing him that the
records were sent and that he would receive further
response within 21 business days or by July 10,
2013. CP 465-472.

The Department sends Northup a letter
acknowledging that he had indicated that items 1-3
were the most important. The Department indicated
it had gathered records responsive to item 2 and that
it would provide an additional response within 5
business days or by July 17, 2013. CP 473.

The Department makes the second installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 475-76.

The Department receives payment for second
installment. CP 478.

The Department sends the second installment of
records to Northup’s attorney. The Department also
sends a letter to Northup informing him that the



September 3, 2013:

September 9, 2013:

September 16, 2013:

October 14, 2013:

October 21, 2013:

October 24, 2013:

November 12, 2013:

records were sent and that he would receive further
response within 20 business days or by September
3,2013. CP 480-82.

The Department makes the third installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 486-87.

The Department receives payment for the third
installment. CP 489.

The Department sends the third installment of
records to Northup’s attorney. The Department also
sends Northup a letter informing him that the
records were sent and that he would receive the next
installment within 20 business days or by October
14, 2013. CP 491-93.

The Department makes the fourth installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 495-96.

The Department receives payment for the fourth
installment. CP 498.

The Department sends the fourth installment of
records to Northup’s attorney along with an Agency
Denial Form/Exemption Log. The Department also
sends Northup a letter informing him that the
records were sent and that he would receive the next
installment within 19 business days or by
November 21, 2013. CP 500-521.

The Department moves for summary judgment. CP
395.



November 21, 2013:

November 27, 2013:

December 6, 2013:

December 12, 2013:

January 7, 2014:

January 13, 2014:

January 21, 2014:

February 12, 2014:

The Department makes the fifth installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 158-159.

The Department receives payment for the fifth
installment. CP 161.

The Department sends the fifth installment of
records to Northup’s attorney. The Department also
sends Northup a letter informing him that the
records were sent and that he would receive the next
installment within 20 business days or by January 7,
2014. CP 163, 165.

At the hearing on the Department’s motion for
summary judgment, the Court grants Northup
additional time to conduct discovery under CR
56(f). CP 334.

The Department makes the sixth installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 167-68.

The Department receives payment for the sixth
installment. CP 170.

The Department sends the sixth installment of
records to Northup’s attorney. The Department also
sends Northup a letter informing him that the
records were sent and that he would receive the next
installment within 15 business days or by February
12, 2014. CP 172, 174.

The Department makes the seventh installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 176-77.



February 21,2014: The Department receives payment for the seventh

March 5, 2014:

March 25, 2014:

March 26, 2014:

April 2, 2014:

April 16, 2014:

installment. CP 183.

The Department sends the seventh installment of
records to Northup’s attorney along with Agency
Denial Form/Exemption Log. The Department also
sends Northup a letter informing him that the
records were sent and that he would receive the next
installment within 15 business days or by March 26,
2014. CP 185-88, 190.

Northup files a cross-motion for summary
judgment. CP 309.

The Department makes the eighth installment
available and sends Northup a letter indicating that
the records will be sent once payment is received.
CP 192.

The Department receives payment for the eighth
installment. CP 153.

The superior court holds the hearing on the parties’
motions for summary judgment. CP 4.
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