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Introduction.

The wife suffered serious abuse, over the course of many

years, at the hands of the husband. She suffered physical, sexual,

emotional and financial abuse. The trial court found that she was a

broken woman. RP 1408.

The following are just a few examples of the abuse perpetrated by

the husband:

L]

He would *“‘play wrestle” where he would twist her arms
behind her back and she had to beg for mercy; or he put her
in a headlock; RP 41

He pushed her down a set of icy outside stairs in 18 degree
weather; RP 42

He raped Marjorie on more than one occasion and-
brutalized her during sex to the point where there was
blood everywhere; RP 44-46

He repeatedly forced her to have sex against her will; RP
44, 47

He yelled at her, inches from her face, for hours. He told
her that if she wanted to speak she had to raise her hand

and ask for permission; RP 37, 57



¢ She never knew when he was going to “go off” on her;
» He terrorized her by pretending to slice her with a knife;
RP 50
s He told her that he would bury her in the back yard; RP 49
+ He controlled all the finances leaving her entirely in the
dark insofar as their financial situation was concerned;
¢ He occasionally would give her $10 or $20 for gas and
_food;
» He told her that she didn’t need any clothes since she never
went anywhere; RP 54
s He counted out the squares of toilet paper that she was
allowed to use. If she used more than he had allowed, he
would take back the roll and lock it in his file cabinet and
then put a cork in the place where the paper roll goes; RP
55-56
* He would not buy Marjorie enough food and would not let
her eat “his” food; RP 51 - 53
As a result when the divorce was initially filed in August 2012 the
wife obtained a temporary Domestic Violence Protection Order against the
husband. Trial Ex. 28. The Order was based on a finding that the husband

had perpetrated acts of domestic violence. This order was then made
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permanent. Trial Ex. 32. At the conclusion of the frial, the trial court
reissued the Protection Order until September 2016, CP 93.

This was a very hotly contested case from the day it was filed. The
Superior Court docket is 9 pages long. See attached Ex. 1. The husband
was represented by no less than 6 attorneys. And despite his claim of
being poor as a church mouse, he has now hired a 7" attorney - an
appellate attorney. Although the husband signed his brief “pro se” it is
clear that the brief was written by an experienced appellate attorney.

The husband repeatedly violated court orders from the very
beginning of the case:

o He failed to deliver the car to Marjorie as ordered on
8/7/12;

» He liquidated an IRA in violation of the 9/7/12 order; trial
Ex. 33, RP 304, 774;

s He cancelled Marjorie’s health insurance in violation of the
9/7/12 order; trial Ex. 33, RP 97;

e He cancelled Marjorie’s car insurance in violation of the
9/7/12 order; trial Ex. 33, RP 304;

e He withdrew money from savings accounts without
Marjorie’s approval in violation of the 9/7/12 order; trial

Ex. 33;



s e violated the DVPO by contacting Marjorie; trial Ex. 32;

o He failed to pay Marjorie $10,000 in attorney’s fees as
ordered on 9/17/12; trial Ex. 33;

e He failed to pay any spousal support as ordered on 9/17/12;

» He failed to liquidate his Canadian RSSP to pay Marjorie
as ordered on 11/28/12; trial Ex. 40;

¢ He failed to pay the utilities on the family home as ordered
on 11/28/12, RP 290, 305

* He failed to appear for a status conference as ordered on
1/11/13; trial Ex. 43;

e He violated the TRO issued on 9/7/12 when he tried to
transfer the substantial equity, approximately $300,000, in
the Victoria, British Columbia house to his parents via a
“mortgage.” As a result of this transfer, Marjorie was
forced to initiate legal action in Canada to set aside that
transaction as a “fraudulent transfer.”

Additional inuansigence - Discovery was propounded and the

husband failed to answer within the 30 days. After filing a Motion to
Compel, the trial court ordered him to answer by February 5, 2014. He
failed to do so and another Motion to Compel was filed. The court then

ordered him to answer by March 10, 2014 and sanctioned him 850 a day



for every day he failed to answer. While he provided some narrative
answers and some documents, he failed to fully answer the discovery.

There was little community property. The husband owned a house
in Tacoma and another house in Victoria [hereinafter the Canadian house]
and these were both his separate property. The Canadian house was
substantially improved during the marriage and there was substantial
equity, approximately $327,600, at the time of separation and trial. CP 87.
The wife initiated litigation in British Columbia to set aside the Canadian
mortgage as a fraudulent transfer under Canadian law. ~That Canadian
litigation is currently pending.

The husband started a business, Masonry Man LLC, while married.
He claimed that he stopped working in the business but the evidence
strongly suggested otherwise.

The husband failed to produce the required financial documents for
trial. Although he was represented by counsel, he claims he did not know
about the rule.

The trial lasted for 7 days. This was due in large part to the
husband’s intentional failure to answer the questions posed to him on
direct and cross examination and his repeated efforts to turn every answer
into a long narrative to explain why and how he is being victimized. For

example, RP 771. The trial court was extraordinarily patient with the



husband. However, in all candor, the trial should have taken no longer
than 2 — 3 days. In the Findings of Fact, the trial court repeatedly found
that the husband was not a credible witness on many issues.

While the husband complains and asks this court to remand to the
trial court to recalculate and reduceé the judgments against him, the trial
court rejected the wife’s value for the community property and rejected
her proposal for a property award.

1L
ARGUMENT

The issues the husband raises on appeal fail for two reasons: 1) the
finding/ruling was based on the trial court’s assessment of his credibility
which was resolved against him; and 2) he failed to raise the issues in the
trial court.

Credibility determinations are for the trier of fact and are not
subject to appellate review. McCallum v. Allstate Property and Cas. Ins.
Co., 149 Wn.App. 412 (2009). “Appellate courts do not weigh evidence
or assess credibility. It is the sole province of the trier of fact to pass on
the weight and credibility of evidence.” Boeing Co. V. Heidy, 147 Wn.2d
78, 87 (2002). Only the finder of fact can assess the persuasiveness of the
evidence and resolve conflicts in the testimony. State v. Asaeli, 150

Wn.App. 543 (2009).
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The trial court found that a significant amount of the husband’s
testimony was not credible. For example: “Mr. Buhne offered other
testimony throughout the trial which contradicted previous statements he
made, or was not credible for other reasons.” CP 92.

A party that failed to raise an issue before the trial court is
precluded from raising it for the first time on appeal. Seaitle-First Nat'l

Bank v. Shoreline Concrete Co., 91 Wn.2d 230, 240 (1978) and RAP 2.5.

1. Application of the Washington Uniform Fraudulent

Transfers Act.

Relevant facts. The husband’s parents made gifts of money to him
over the years, including while he was married to Marjorie. The evidence
was never clear as to exactly how much money his parents had given him.
Three weeks after he was served with the divorce papers, including a TRO
which prohibited him from liening any property [Trial Ex. 30, 96}, the
husband gave his parents a “mortgage” for $315,000 on his Canadian
house. He claimed that the money his parents gave him were “loans” and
not gifts. And that the “mortgage” was given as security for the alleged
loans. Thus, he argued he had no equity in the Canadian house.

The wife argued that the funds given (o the husband by his parents

were “gifts” and not “loans.” The trial court rejected the husband’s claim



and agreed with the wife that the funds given to the husband by his parents
were gifts. CP 89.

For the first time the now husband claims that the trial court should
have determined whether the purported Canadian mortgage he gave his
parents on his Canadian house was a fraudulent transfer under Washington
law. The husband never raised the issue in the trial court, He is raising it
for the first time on appeal. Consequently, this court can refuse to review
this claimed error. RAP 2.5. The rule sets forth exceptions, but none of
those exceptions apply in this case.

The wife never argued this issue and never asked the trial court to
find the Canadian mortgage on the Canadian house was a fraudulent
transfer under Washington law.

The wife argued the funds were “gifts.” A gift is defined in
Black’s Law Dictionary (4th ed.) as follows: “A voluntary transfer of
personal property without consideration. A parting by owner with property
without pecuniary consideration.” State ex rel. O'Connell v. Port of
Seattle, 65 Wn. 2d 801, 804, 399 P.2d 623, 625 (1965).

The wife argued the funds were not “loans.” Mr. Buhne’s father
testified that the husband had never made one payment on any of the
“loans” and that whatever had been given to the husband would be

deducted from his inheritance when the parents died.



All elements of a contract are required for a valid loan. A loanisa

contract and like any other contract it must contain all elements of a
contract. There must be a meeting of the minds on all elements. The
essential elements include offer and acceptance, subject matter, parties,
promise, terms and conditions, and price or consideration.

Definition of a loan. A loan is defined as follows: “The word loan
imports an advancement of money or other personal property to a person,
under a contract or stipulation, express or implied, whereby the person to
whom the advancement is made binds himself to repay it at some future
time, together with such other sum as may be agreed upon for the use of
the money or thing advanced.” Port of Longview v. Taxpayers of Port of
Longview, 85 Wn.2d 216, 225, 527 P.2d 263 (1974).

A borrower's promise to repay loaned funds is an essential element
of a loan agreement. Nat'l Bank of Commerce of Seattle v. Preston, 16
Wn.App. 678, 680, 558 P.2d 1372 (1977). To be valid, a promise must set
forth an express undertaking that is both specific in purpose and with a
definable result. A promise is considered illusory if it is so indefinite that
it cannot be enforced, or if its performance is optional or discretionary on
the part of the claimed promisor. Cascade Auto Glass, Inc. v. Progressive
Cuas. Ins. Co., 135 Wn. App. 760, 145 P.3d 1253 (2006). Anillusory

promisc creates no obligation on the promisor to perform. “An illusory



promise is one that is so indefinite that it cannot be enforced, or by its
terms makes performance optional or entirely discretionary on the part of
the promisor.” King County v. Taxpayers of King County, 133 Wn.2d 584,
600, 949 P.2d 1260 (1997). Thus, a promise must be precise and, when
coupled with other elements of a contract, must be identifiable so it is
specific enough to enforce. Goodpaster v. Pfizer, Inc., 35 Wn. App. 199,

665 P.2d 414 (1983).

The trial court properly found that the funds were gifs and not

loans.

In conclusion, the husband never raised the issue of the
Washington Fraudulent Transfers Act at trial. The trial court should be

affirmed.

2. Whether the judgment for unpaid maintenance should

be offset by money the wife received from insurance

proceeds and the sale of a car.

Relevant facts. It is undisputed that the husband never paid one
penny of maintenance. So the trial court entered a judgment for $44,550
for unpaid maintenance that was due between separation and the time of
trial.

As to the wile’s receipt of $14.000 in insurance proceeds - the trial

court did not consider that to be payment of maintenance. The trial court
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specifically took the wife’s receipt of these funds into account in the
overall property award. CP 108-09. The husband never raised this in the

trial court. He is raising it for the first time on appeal.

As to the $6,500 in funds the wife received from selling a car that

was titled in the husband’s name — the trial court did not find, as the
husband claims on page 14 in his brief: 1) “the car was Mr. Buhne’s
separate property work car” or that “the money was given to Ms. Wortz
towards the unpaid maintenance obligation.” There is simply no support
in the record for those statements. The wife was authorized to sell the
vehicle and “use the proceeds as she deems necessary.” CP 22. The trial
court specifically took the wife’s receipt of these funds into account in the
overall property award. CP 108-09. The husband never raised this in the
trial court. He is raising it for the first time on appeal.

As to the husband’s payment of $2,000 in September 2012, that
was paid by his counsel’s agreement which was prior to the court’s award
of maintenance and the money was not related to maintenance. The
husband never raised this in the trial court. He is raising it for the first
time on appeal.

As to the husband’s payment of the mortgage on the Tacoma

house, that was ordered by the court in addition to the payment of

11



maintenance. Trial Ex. 40. So those payments are not a “credit” against

his maintenance obligation.

Because the husband made no maintenance payments, he is not
entitled to a credit. The court’s award of a judgment for $44,550 for

unpaid maintenance is supported by substantial evidence.

3. Theaward of atiorney’s fecs to the wife is well
grounded.

Relevant facts. The trial court awarded the wife $70,000 in
attorney’s fees. At the time of trial, the wife’s fees were $125,000 [not
$100,000 as set forth in the Findings]. RP 293. The wife testified that
unless she recovered funds from the Canadian litigation, she was not able
to pay her attorney. /d. The fee award was based on “need and ability to
pay” and the husband’s intransigence.

The intransigence in the form of disobeying court orders started as
soon as the case was filed in August 2012 and continued through trial in
July 2014,

o He failed to deliver the car to Marjorie as ordered on
8/7/12;
e He liquidated an IRA in violation of the 9/7/12 order; Ex.

33;



¢ He cancelled Marjorie’s health insurance in violation of the
9/7/12 order; Ex. 33;

» He cancelled Marjorie’s car insurance in violation of the
9/7/12 order; Ex. 33;

o He withdrew money from various accounts without
Marjorie’s approval in violation of the 9/7/12 order; Ex. 33;

» He violated the DVPO by contacting Marjorie; Ex. 32;

e He failed to pay Marjorie $10,000 in attorney’s fees as
ordered on 9/17/12; Ex. 33;

e He failed to pay any spousal support as ordered on 9/17/12;

o He failed to liquidate his Canadian RSSP to pay Marjorie
as ordered on 11/28/12; Ex. 40; CP 87, footnote 2;

e He put his parents’ names on his Canadian bank accounts
to prevent garnishments;

» He failed to pay the utilities on the family home as ordered
on 11/28/12;

» He failed to appear for a status conference as ordered on
1711713; ex 43;

In addition, he failed to properly respond to discovery and failed to
comply with court rules requiring him to produce current financial

documents — tax returns, bank statements and paystubs. CP 89. This is



undisputed and admitted by the husband. He simply contends that it
wasn’t that meaningful that he failed to comply with court orders and the
court rules.

As to the wife’s need — there is no dispute that the wife has
significant financial need. It is undisputed that she is unable to be selt-
supporting and is in need of significant therapy and assistance from
various social agencies.

As to the husband’s ability to pay — the court based that finding on
the husband’s documented earning capacity. The husband’s argument, on
page 21 of his brief, is that the finding of his earning capacity is
contradicted by the finding that he had no liquid assets. It appears the
husband is confusing two entirely separate concepts: “earning capacity” is
not the same as having “liquid assets.” One can have one without the
other.

The court essentially rejected much of Mr. Buhne’s testimony
about his carning capacity as not credible. The court’s finding as to the
husband’s earning capacity is supported by substantial evidence and will
be addressed in issue #4.

And the ability to pay is irrelevant where intransigence exists—
where the innocent spouse incurred additional legal expenses due to the

improper actions of the other spouse. /n re Marriage of Morrow, 53 Wn.



App. 579, 590-91, 770 P.2d 197 (1989) (the wife's fees and expenses were
necessitated in good measure by the husband's own intransigence and 13
days of trial were required to unravel his financial affairs). In re Marriage
of Wallace, 111 Wn. App. 702-03 (intransigence was established by the
husband’s deliberate failure to provide financial information; fraudulent
transfer of money, stock, and property to family members; deliberate
waste of community assets; and fraudulent consent to an adverse
judgment); Crosetto, 82 Wn. App. at 564 (an attorney fee award was
justified for intransigence due to the wife's continual pattern of
obstructionist tactics).

When a party’s misconduct permeates the entire proceeding, the
court need not segregate the fees that were incurred as a result of
intransigence from those that were not. In re Marriage of Burrill, 113
Wn. App. 863 (2002). In re Marriage of Sievers, 78 Wash. App. 287, 897
P.2d 388 (1995) the trial court awarded fees based on intransigence that
occurred from July 1990 [the case was filed in April 1990] for almost 2
years until the time of trial in March 1992. The trial court noted the
husband’s failure to make the necessary financial disclosures and his
failure to produce the records required by law. The court of appeals held
that the trial court was not required to segregate the fees awarded to the

wife for intransigence from those fees awarded for other reasons. In the



case at hand, the intransigence started in August 2012 and ran through trial
in July 2014,

In conclusion, the record demonstrates that the husband’s failure to
abide by multiple court orders; his contradictory testimony between his
declarations and at trial, his fabricated testimony at trial — these permeated
the entire proceeding beginning in August 2012 and continuing through
trial in July 2014 thus, obviating the need for any segregation. The award
of $70,000 in fees should be affirmed.

4. The award of maintenance for 3 years is warranted and

the amount is supported by the wife’s need and the
husband’s ability to pay.

The husband’s complaint really rests on the fact that the trial court
did not believe him when he testified about Masonry Man and his income.
The trial court is the sole judge of credibility.

Goodwill ~ The husband argues on page 27 of his brief that as to
the business Masonry Man LLC the trial court “appeared to consider
goodwill and the value of the business to be the same thing.” That is not
accurate,

The wife argued the business was worth in excess of $200,000.
The trial court rejected that and valued Masonry Man LLC at $56,000

which was twice what the husband’s expert said the business earned
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[$28,000 annually] over the 17 months of records the expert reviewed.
92.8 in the Findings, CP 86-87.

Then in §2.9, the court found: “Goodwill in Masonry Man

business. Insufficient evidence was presented for the court to place a

value on the good will beyond” CP 87. The word “beyond” appears to be

a typographical error. In light of the court’s finding in 42.8 “that there was
evidence that much of the goodwill for the business had dissipated over
the prior 2 years” the court’s intention was clear — the goodwill had no
value. CP 86.

The husband’s “historically demonstrated financial resources”
support the award of maintenance. The trial court found that the

husband’s financial resources included “income from rents, from Masonry
Man LLC, and from employment” which justified an award of
maintenance of $3,500 for 24 months and then $2,500 for 12 months. CP
90.

The trial court found that, based on the husband’s own evidence,
that his gross earning capacity was $8,300 to $10,400 per month or more.
CP 89.

The husband complains to this court that his income should have

been calculated as “net” income, after expenses. The court did take into

account his expenses in determining how much maintenance to award.



He complains that the court did not consider the expense of his two
mortgages for his two houses. But the trial court did consider those
expenses as the only debts he actually proved. CP 89,

He complains the court did not consider his obligation for his
children’s expenses. The evidence showed that his payments were
minimal. His ex-wife testified their daughter’s expenses were $5,000 a
year. RP 602. The ex-wife testified the son’s expenses were between
$3,000 and $4,000 a year. RP 604. And she also testified that Mr. Buhne
paid between a third and a half for the son- so he paid between $1,000 and
$2,000 a year. Id. And the ex-wife testified that the husband’s parents
have been and will help pay for college. RP 606-07.

The evidence as to the income from Masonry Man LLC came from
his own expert.

The husband now complains that the current exchange rate
between the Canadian and US dollar should be taken into account. But he
agreed at trial that the difference was negligible. CP 87, footnote 1. He
waived the right to complain.

3 vears is supported by the evidence. The court awarded

maintenance based the wife’s need and husband’s ability to pay. The
wife’s therapist testified her diagnosis was PTSD, major depressive

disorder, and that the wife was not capable of daily functioning. RP 227.



She would need therapy and medication for at least two years. The
husband’s expert agreed.

In addition the court awarded maintenance based on the lack of
assets to permit a just and equitable property distribution. CP 94. The

trial court did not abuse its discretion.

IIL.

REQUEST FOR FEES ON APPEAL

The wife requests an award of attorney’s fees for having to
respond to this appeal. RAP 18.1. The basis for an award is her
need and the husband’s ability to pay.

Another basis for fees is that the appeal is frivolous. There are no
debatable issues ui)on which reasonable minds might differ and it is so
totally devoid of merit that there is no reasonable possibility of reversal.
Streater v. White, 26 Wn. App. 430, 613 P.2d 187 (1980). The alleged
errors were raised for the first time on appeal. And some of the claimed
errors arise out of the trial court’s assessment of the husband’s credibility
— the trial court found him not credible on many issues. That is an issue
entirely within the trial court’s purview and cannot be a basis for reversal

or remand.



1v.

CONCLUSION

The trial court should be affirmed in all respects. The wife
should be awarded her fees for having to respond to this frivolous

appeal,
DATED this_-3/ _day of May, 2015.

LAW OFFICES OF MOLLY B,KENNY
By: XMZQ
Molly B. Kenny WEBA#11089 (_/
Attorneys for Marjosi€ A. Wortz
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How can I obtain the
complete court record?
You can contact the court in
which the case was filed to
view the court record or to
order copies of court
records.

How can I contact the
court?

Click here for a court
directory with information
on how to contact every
court in the state.

Can I find the outcome
of a case on this
website?

No. You must consult the
local or appeals court
record.

How do I verify the
information contained in
the search resuits?

You must consuit the court
record to verify all
information.

Can 1use the search
resuits to find out
someona’s criminal
record?

No. The Washington State
Patrol (WSP) maintains
state criminal history record
information. Click here to
order criminal history
information.

Where does the
information come from?
Clerks at the municipai,
district, superior, and
appellate courts across the
state enter information on
the cases filed in their
courts, The search engine
will update approximately
twenty-four hours from the
time the clerks enter the
information, This website is
maintained by the
Administrative Office of the
Court for the State of
Washington.

Do the government
agencies that provide
the information for this
site and maintain this
site:

*» Guarantee that the
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OF THE STATE OF WASHINGTON
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DECLARATION OF MAILING

Molly B. Kenny, WSBA #11089
Attorney for Respondent
The Law Offices of Molly B. Kenny
9 Lake Bellevue Drive, Suite 200
Bellevue, WA 98005
425-460-0550
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I, April D. Collins, make the following declaration:

1. I am a resident of the State of Washington and not a party to this
action,

2. On June 1, 2015 I caused one copy of Respondent’s Brief to be
mailed to Kirk E. Buhne at 140 Medina Street, Victoria, BC V8V 2HS via
regular US mail and Email.

DATED this 1* day of June, 2015.
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