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I. INTRODUCTION

This case is about admissions, retaliation, denials, and delay.

II. ISSUE STATEMENTS

A willful violation of RCW 49.52 triggers a right to recover double
damages and attorney fees. Willfulness only requires that the person knows
what she is doing, intends what she is doing, and is a free agent. In this case,
ProjectCorps’ President emailed Ms. Peterson and Mr. Ruhl, admitting that
ProjectCorps owed each employee commissions. But when Peterson and
Ruhl sued to recover their wages, ProjectCorps terminated their
employment. Did the superior court correctly conclude that the failure to
pay wages was willful?

When attempting to prove the failure to pay wages was not willful,
ProjectCorps submitted Ms. Valenzano’s declaration, in which she
purported to undertake a forensic accounting. The evidentiary rules focus
on reliability of evidence and require witnesses to have personal knowledge.
If a source document is available, the rules generally require the document
be introduced. And of course a lay witness cannot offer an opinion that
evades the reliability requirements of evidence rule 702. Did the superior
court properly decline to consider Valenzano’s opinions after Valenzano
admitted she was not a forensic accountant, her review was “limited,” she

partially relied on another person, made mathematical errors and
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unsupported assumptions, and failed to identify or submit the source
documents she allegedly reviewed?

RCW 49.52.070 establishes one affirmative defense: if an employee
knowingly submits to the unlawful withholding of wages, the employee
cannot recover double damages. Knowing submission requires a finding
that the employee deliberately and intentionally deferred to the employer
the decision of whether they would ever be paid. Here, there is no evidence
or allegation that Peterson and Ruhl agreed that ProjectCorps could choose
to never pay them. Did the superior court correctly determine that the
affirmative defense does not apply?

Prejudgment interest is owed when the amount is liquidated or readily
calculated without the use of opinion or discretion. Here, the amounts owed
were calculated by ProjectCorps and admitted in writing. Did the court
correctly award prejudgment interest?

A superior court’s attorney fee award is reviewed for manifest abuse of
discretion. Ruhl and Peterson sought an award for 67.2 of the 111.4 hours
worked by their attorney, and the court awarded less than the amount
requested. The court’s findings and conclusions include handwritten
interlineations reflecting the court’s reasoning. The ultimate attorney fee
award was $18,029.36 on a principal judgment that exceeded $216,000. Did

the superior manifestly abuse its discretion?

RESPONDENTS’ BRIEF - 2



Both RCW 49.48 and RCW 49.52 award attorney fees to wage earners
who partially or completely succeed in defending a wage judgment on
appeal. Assuming Ruhl and Peterson are partially or completely successful
on appeal, should this Court award them appellate attorney fees?

III. STATEMENT OF THE CASE

A. ProjectCorps and Michelle Gaddie admitted that they withheld
salary from Robert Ruhl and Patricia Peterson in 2012.

ProjectCorps is a Washington state limited liability company. Michelle
Gaddie is its sole member and president.! Robert Ruhl and Patricia Peterson
both became employees of ProjectCorps before 2012.2 Ruhl and Peterson
both received salaries, payable twice per month.3

From April through July 2012, ProjectCorps withheld $1,416.66 from
each of Ruhl and Peterson’s salary paychecks.? In total, ProjectCorps
withheld $11,333.36 in 2012 salary from both Ruhl and Peterson.>

ProjectCorps admitted the withholding in writing. On April 8, 2013,
Gaddie wrote to Ruhl:

As you know, Karen [Chenkovich] has done a nice job of
keeping track of and we have maintained visibility of your

! Compare CP 21 (1] 1.3 and 1.4) to CP 53; see also CP 83.

2CP 78 q3; CP 121 q3; Appellants’ Brief (AB) at 4-5.

3 CP 78-79 14-6; CP 121-122 q 4-6; and see e.g. CP 84-89 and 126-131.

4CP 119; CP 162-163; and compare CP 84-89 and 126-131 to CP 90-97 and 132-139.
31d. and CP 119 and 163.
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2012 salary deferral since March 2012. This is itemized
below.

Please know that repayment of this money is very
important to ProjectCorps and will be paid just as soon as
we are able to. Once we return to a level of profitability
that can support repayment, I will put a repayment plan in
place for this amount and will then turn my attention to
2012 commissions.

March 2012: $1,416.67
April 2012:  $2,833.34
May 2012:  $2,833.34
June 2012: $2,833.34
July 2012:  $1.416.67
Total $11,333.36
Thank you,

Shelley

Gaddie sent an identical email to Peterson that same day.®

B. ProjectCorps and Gaddie admitted that they withheld
commissions from Ruhl and Peterson in 2012.

In addition to salary, Ruhl and Peterson received commissions.” As with
Ruhl and Peterson’s salary, ProjectCorps withheld commissions in 2012.
On April 12,2013, four days after committing in writing to pay the withheld
2012 salary, Gaddie sent an email to Ruhl, telling him:

As a follow up to a conversation I had with Patricia this

week, I promised to send along a second communication
confirming the deferred commission total owed to you. As

8CP 119 and 162-163.
TCP7999; CP 1229 9; AB 5; and see e.g. CP 85, 86, 88, 127, 128, 130.
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you know, Karen does a great job of keeping track of and
maintaining visibility of this. The total amount is
$24,316.72 for commissions earned on the following
projects: CTS and Tax Portal.

I have reviewed this with Karen and we believe that the
numbers are accurate. If there is a discrepancy with this
total, please let me know.

Thank you,
Shelley?

The same day, Gaddie sent a nearly identical email to Peterson
admitting ProjectCorps had withheld at total of $45,114.93 in commissions
from her on five different projects. Gaddie repeated: “I have reviewed this

with Karen and we believe that the numbers are accurate.”

C. ProjectCorps and Gaddie describe the four April 2013 emails
as admissions.

About the emails on April 8 and April 12, 2013, ProjectCorps says:
“Yes, they’re an admission;”

“There’s been no, you know, objection to the fact that the
emails for 2012 articulate monies that were deferred and
owing.”10

D. ProjectCorps and Gaddie withheld wages again in 2013.

After the April 8 and 12, 2013 emails, ProjectCorps delivered salary

checks to Ruhl and Peterson on April 19, 2013. Those paychecks withheld

8 CP 119-120.
°CP 162.
10VRP 19:17; 28:24-29:1.
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$1,416.66 each.!l This was the same amount ProjectCorps withheld from
Ruhl and Peterson’s salary checks in the middle of 2012.12 ProjectCorps
withheld $1,416.66 for four more pay periods, for a total 2013 salary
withholding from Ruhl and Peterson of $7,833.31 each.13

E. Gaddie fired Ruhl and Peterson two days after they served this
lawsuit.

After the 2013 withholdings, Ruhl and Peterson prepared this lawsuit

seeking their unpaid wages. They served it on Gaddie on June 18, 2013.14
Gaddie fired them roughly forty hours later.1>

At the time of the termination, ProjectCorps had never denied that it
owed the amounts listed in the April 8 and 12, 2013 emails or the amounts
withheld in 2013. Rather, ProjectCorps claims “a bona fide dispute arose
following Peterson and Ruhl’s termination.”!®
F. When litigation began, Gaddie denied owing anything.

The original complaint stated causes of action under the Wage Rebate

Act (RCW 49.52), and for breach of express and implied contract, and

T Compare CP 114 and 157 ($5,666.67) to CP 112, 113, 155, and 156 ($7,083.33).
12.CP 90-97 and 132-139.

13 CP 574 and CP 575. The end-of April salary payment was split into two checks of
$2,833.33 on April 30 and May 6, 2013 (for a total payment of $5,666.66, and a total
withholding of $1,416.67).

4 CP1-11; CP 763.

15CP 49-51; CP 56 ] 2.63.

16 CP 165, line 2.
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promissory estoppel.l” All of the causes of action sought payment of unpaid
wages and an award of associated interest. The claim under RCW 49.52 also
sought exemplary damages and attorney fees.18

Ruhl and Peterson amended their Complaint on July 15, 2013, to add
claims for violation of the Wage Payment Act (RCW 49.48) for failure to
pay all amounts owing on the next regularly scheduled payday following
termination, and for wrongful termination.1?

Following a motion for default, Gaddie and ProjectCorps filed their
Answer on August 14, 2013, disputing, for the first time, “whether any
amount is owed and if so the calculation of that amount.” 20

G. ProjectCorps did not produce, and denied the existence of,
documents calculating profits per project.

Ruhl and Peterson’s commissions were based on the profitability of
projects.2l Ruhl and Peterson did not understand how ProjectCorps and
Gaddie could dispute the amount of commissions owed, so they asked in
discovery for “all records related to revenue and profitability for all projects

worked on by plaintiffs.”?22 Gaddie and ProjectCorps responded, in part:

17.CP 7-10.

8CP7-11.

19CP 21, 33-34.

20 CP 62 ] 4.4. The motion for default will be included in supplemental clerk’s papers.
21 CP 281, sales commissions are percentage of “Gross Margin of contract.”

22 CP 485.
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“There exist no records which reflect the revenue and profitability per
project. To the extent that there may be any documents which are responsive
and non-privileged, they will be produced upon the entry for (sic) protective
order.”23 On September 30, 2013, the Court entered a protective order to
which Gaddie and ProjectCorps stipulated.4

H. Ruhl and Peterson moved for summary judgment; Gaddie
brought administrative proceedings and counterclaims.

Over five months passed after entry of the protective order and
ProjectCorps still had not produced any documents pertaining to the
revenues or profitability of projects or evidencing a basis to dispute the
amounts owed.2> Ruhl and Peterson moved for summary judgment on their
claims under RCW 49.52 and RCW 49.48.26

While the summary judgment motion was pending, Ruhl and Peterson
learned that Gaddie initiated two proceedings to have them disqualified
from bidding on contracts for the State of Washington and for the University

of Washington.?”” While the summary judgment motion was on file, Gaddie

2 CP 485.

24 CP 742.

35 CP 468, lines 17-20.

26 CP 750.

27 CP 565-569; CP 567; CP 635 J6; see also RCW 39.26 and WAC 200-305.
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and ProjectCorps also prepared an amended answer that added
counterclaims unrelated to Ruhl and Peterson’s wage claims.”®

L. Gaddie also responded to the motion for summary judgment
with new denials and excuses.

On April 3, 2014, the day their response to the motion for summary
judgment was due, Gaddie and ProjectCorps filed an opposition brief with
declarations from Gaddie, their attorney, and Kimberly Valenzano.?’ The
opposition said that nothing was owed to Ruhl and Peterson.30 ProjectCorps
and Gaddie claimed, for the first time, that ProjectCorps had actually cut
Ruhl and Peterson’s pay in 2013, rather than withholding part of it.31 The
opposition also claimed, for the first time, that after Ruhl and Peterson were
terminated, ProjectCorps began to believe that it had overpaid Ruhl and
Peterson’s commissions.3? That claim was based soiely on the declaration
of Valenzano, who admitted: “I am not a forensic accountant.”33

Valenzano said her testimony was based on her review of the “original
timesheet records, accounting records, and expense data/reports” for

projects on which Ruhl and Peterson worked—the very records

28 CP 430, 444-447.

2 CP 164, 192, 233, and 269.

30 CP 164 (“Defendants...request that the Court deny Plaintiffs’ Motion in full.”)
31 CP 181, lines 24-26.

32.CP 170, section 5.

33 CP 234.
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ProjectCorps and Gaddie had not produced to Ruhl and Peterson on the

t.34

ground that they did not exis Valenzano said she had reviewed

b N 19 AN TY EE TS

“spreadsheets;” “commission schedules;” “timesheet records;” ‘“payroll
records;” and “accounting records” showing payments to Peterson on
October 21, 2011 and November 4, 2011.35

Valenzano’s declaration did not attach a single “spreadsheet,”
“timesheet record,” or “payroll record.” It did not attach any record of
payments to Peterson on October 21, 2011 or November 4, 2011. It attached
nothing but five documents Valenzano herself created for purposes of
opposing summary judgment;3® an email purporting to transmit the
commission plan in 2011; and documents Valenzano calls “commission
schedules,” which are based on revenue and hours-worked figures from
other sources that Valenzano did not provide to the Court.*’

J. Gaddie and ProjectCorps seek to delay the summary judgment
hearing so they can conduct a forensic accounting.

The day they opposed the motion for summary judgment, ProjectCorps
and Gaddie filed a motion for more time to respond, stating:
“Defendants are presently undertaking a forensic

accounting of their records to determine whether in fact
there was an underpayment of wages and/or commissions

34 CP 236 at 20-21; CP 237 at 5-6, 16-17; CP 238 at 4-5, 17-18; CP 239 at 11-12.
3CP 234 at 8, 9, 24; CP 235 at 1-2, 17, 19-20.

36 CP 245, 248, 250, 254, 258 (all dated “2014”).

3TE.g. CP 243,244, 247.
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to Plaintiffs. The proposed continuance would provide
Defendants the chance to complete their forensic
accounting.”38

ProjectCorps and Gaddie requested a continuance of three months.*
Ruhl and Peterson voluntarily re-noted the motion for summary
judgment an additional 25 days out, to a date when the assigned judge had

an open calendar spot.*° The motion for continuance was denied.4!

K. In her second opposition to summary judgment, Gaddie did
not present a forensic accounting, she went on the attack.

On April 28, 2014, ProjectCorps and Gaddie filed their supplemental
opposition to the motion for summary judgment.*2 The supplemental
opposition repeated the claim “Defendants are presently undertaking a
forensic accounting of their records.”# But it made no mention of any
forensic accountant or any progress since April 3. The only new elements
of the supplemental opposition were several sentences alleging pre- and
post-employment misconduct by Ruhl and Peterson. Otherwise, the

supplemental opposition was a verbatim copy of the April 3, 2014,

38 CP 422 at 3-6. See also CP 415 at 22-23; CP 428 95.

3 CP 750 (April 14, 2014 noting date); CP 422 (requesting a July 15, 2014 noting date).
40 CP 752; CP 466, lines 19-22.

4 CP517.

42 CP 525, et seq.

4 CP 542, lines 15-16.
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opposition.#* ProjectCorps did not submit any new evidence aside from
Ruhl and Peterson’s Reply to Gaddie and ProjectCorps’s counterclaims.4>

L. ProjectCorps and Gaddie admitted again that Valenzano is not
an accountant or an expert.

On May 9, 2014, the trial court heard oral arguments on the motion for
summary judgment. At oral argument, ProjectCorps and Gaddie admitted:

“[Valenzano is] not testifying as an expert...She is not a
forensic accountant.”

“There’s no specific scientific or technical requirement that
is necessary for her to identify a spreadsheet that was
created by the former bookkeeper and comparing that with
the records that the company has that relate to that
project.”46
Despite this description of what Valenzano did, ProjectCorps and
Gaddie never produced a single spreadsheet purportedly reviewed by
Valenzano, or any project-related records to which she compared a
spreadsheet (other than the summary commission schedules).
ProjectCorps and Gaddie admitted that challenging the commission
calculation in ProjectCorps’s business records for a particular project would

require “going to that file and looking to see what was accounted for.”4” But

they never produced any records from any project files.

4 Compare CP 164 et seq. to CP 525 et seq. (specifically CP 546-548).
45 CP 552.

46 VRP 22:12, 14; 22:22-23:1.

4T VRP 24:5-6.

RESPONDENTS’ BRIEF - 12



M.  The trial court awarded unpaid wages under RCW 49.48 and
49.52, exemplary damages, attorney fees and prejudgment
interest.

At the conclusion of the May 9 hearing on the motion for summary
judgment, the trial court ruled in favor of Ruhl and Peterson and signed the
Order Granting Partial Summary Judgment.#8 The trial court ruled that
ProjectCorps and Gaddie were jointly and severally liable to Ruhl and
Peterson under RCW 49.48 and 49.52 for unpaid wages in amounts equal
to their withheld 2012 salary, their withheld 2012 commissions, and their
withheld 2013 salary: $42,733.39 for Ruhl and $65,531.60 for Peterson.*’
The court awarded exemplary damages under RCW 49.52 in amounts equal
to the withheld wages. The court awarded interest on all of those amounts
and awarded attorneys’ fees to Ruhl and Peterson in amounts to be

determined separately.>0

N. ProjectCorps and Gaddie declined to request reconsideration
of the interest calculation.

After the Court had ruled that it would sign the Partial Summary

Judgment Order, ProjectCorps and Gaddie mentioned that it opposed the

48 VRP 49:6-25.

49 CP 595: $11,333.36 (2012 salary) + $24,316.72 (2012 commissions) + $7083.31 (2013
salary) for Ruhl and $11,333.36 (2012 salary) + $45,114.93 (2012 commissions) +
$7083.31 (2013 salary) for Peterson.

30 CP 595: $8,788.74 in interest for Ruhl and $13.151.57 in interest for Peterson.
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“manner in which interest is calculated.”>! The Court suggested that
“having fully argued the case, your remedy might be to make a motion to
reconsider some portion of the Court’s ruling.”>2 ProjectCorps and Gaddie
did not move for reconsideration or otherwise address the interest
calculation.

0. The trial court awarded $17,572.50 in attorney fees.

After the summary judgment order, “Plaintiffs provided reasonable
documentation of [111.4] hours expended by their attorney.”>3 In order not
to request fees that weren’t directly related to the summary judgment
victory, Ruhl and Peterson only asked for an award of fees for 63.2 of the
111.4 hours worked, plus four more hours they expected to spend
completing tasks related to the fee petition.>* The trial court only awarded
fees for 63.9 of the 67.2 total hours requested.”> The total award was
$17,572.50 in attorney fees, $18,029.36 with costs. This amounts to roughly

8.3% of the wages and exemplary damages awarded.

31 VRP 50:5.

52 VRP 50:10-14.

33 CP 703, Finding 13 reads “11.4.” But this appears to be a typographical error. The
number of hours documented by plaintiffs was 111.4. See CP 650.

3 CP 636-719.

33 CP 704 q 6.
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P. ProjectCorps and Gaddie did not appeal the award of unpaid
wages or exemplary damages related to 2012 salary.

On September 19, 2014, the trial court entered a judgment consistent
with its summary judgment order and award of attorney fees.’® On October
15, 2014, ProjectCorps and Gaddie filed their notice of appeal. They did not
appeal the award of unpaid 2012 salary. They did not appeal the award of
exemplary damages on that unpaid 2012 salary, or the award of fees
incurred in prevailing on the claim for 2012 unpaid salary and related
exemplary damages. They did not appeal the trial court’s decision to hold
Gaddie jointly and severally liable with ProjectCorps.>’

IV.  ARGUMENT

A. Washington’s comprehensive, protective wage statutes assure
the payment of wages to employees.

1. Through the Wage Rebate Act and Wage Payment Act,
the legislature intended to assure payment of wages,
costs, and attorney fees.

Washington State is “a pioneer in assuring payment of wages due an
employee.”® Washington’s wage statutes grant employees

“nonnegotiable, substantive rights” regarding the payment of wages.>

“The Legislature has evidenced a strong policy in favor of payment of

%6 CP716.

37 CP 720.

8 Champagne v. Thurston County, 163 Wn.2d 69, 76, 178 P.3d 936 (2008).

9 Schilling v. Radio Holdings, Inc., 136 Wn.2d 152, 157,961 P.2d 371 (1998).
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wages due employees by enacting a comprehensive scheme to ensure
payment of wages, including the statutes at issue here which provide both
criminal and civil penalties for the willful failure of an employer to pay
wages.”®® The “preferential” statutes enacted by the Washington
legislature include the Wage Rebate Act (RCW 49.52) and the Wage
Payment Act (RCW 49.48).%!

RCW 49.42 reflects a “strong legislative intent to assure payment to
employees of wages they have earned.”®? “The act is thus primarily a
protective measure...”%> RCW 49.52 prohibits paying an employee “a
lower wage than the wage such employer is obligated to pay such
employee by any statute, ordinance, or contract.”® RCW 49.52 then
imposes personal liability on any employer, officer, vice principal, or
agent who underpays an employee “willfully and with intent to deprive the
employee of any part of his or her wages.”®® In addition to personal
liability, the RCW 49.52 provides for double damages, costs and attorney
fees:

RCW 49.52.070. Civil liability for double damages.

0 Id.

81 Morgan v. Kingen, 166 Wn.2d 526, 538, 210 P.3d 995 (2009).
62 Schilling v. Radio Holdings, Inc., 136 Wn.2d 152, 159.

3 Id.

64 RCW 49.52.070(2).

65 RCW 49.52.070(1).
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Any employer and any officer, vice principal or agent of any
employer who shall violate any of the provisions of

RCW 49.52.050 (1) and (2) shall be liable in a civil action by the
aggrieved employee or his or her assignee to judgment for twice
the amount of the wages unlawfully rebated or withheld by way of
exemplary damages, together with costs of suit and a reasonable
sum for attorney's fees: PROVIDED, HOWEVER, That the
benefits of this section shall not be available to any employee who
has knowingly submitted to such violations.

Similar to RCW 49.52, the Wage Payment Act (RCW 49.48) contains
both criminal and civil liability for employers. RCW 49.48 makes it
unlawful for an employer to “withhold or divert any portion of an
employee’s wages unless the deduction is specifically agreed upon orally
or in writing by the employee and employer.”®6 RCW 49.48 allows an
employee to recover “wages due to him or her.” Further, it provides for
the recovery of attorney fees “in any action in which any person is
successful in recovering judgment for wages or salary owed to him or
her.”%” In one important respect, RCW 49.48 strengthens RCW 49.52.
RCW 49.48 applies at the moment an employee’s employment terminates.
By doing so, RCW 49.48 “mandated that employers pay employees all

wages due upon the conclusion of the employment relationship.”®

66 RCW 49.48.010(2).
67 RCW 49.48.030.
8 Schilling v. Radio Holdings, Inc., 136 Wn.2d at 157.
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2. Washington courts vigorously enforce RCW 49.48 and
RCW 49.52’s protections.

Washington courts vigorously enforce these comprehensive legislative
enactments by interpreting the protective language in RCW 49.48 and
RCW 49.52 expansively. “The statute must be liberally construed to
advance the Legislature’s intent to protect employee wages and assure
payment.”® Applying this principle in Gaglidari v. Denny’s Rests, 117
Wn.2d 426, 449, 815 P.2d 1362 (1991)., for example, Washington’s
Supreme Court construed RCW 49.48 “broadly to include both back pay
and front pay awards.”’° Similarly, Washington courts routinely award
recovery of attorney fees under RCW 49.48 and RCW 49.52 even when a
plaintiff only partially succeeds at the superior court level or on appeal.”!

3. Courts narrowly construe RCW 49.52’s affirmative
defense.

At the same time, Washington courts narrowly construe RCW 49.52’s
affirmative defense. The last clause of RCW 49.52.070 allows an
employer to avoid paying double damages if it establishes that an

employee “knowingly submitted” to a violation of RCW 49.52.050(1)-(2).

% Schilling v. Radio Holdings, Inc., 136 Wn.2d 152, 159, 961 P.2d 371 (1998).

0117 Wn.2d 426, 449, 815 P.2d 1362 (1991).

"l See Jumamil v. Lakeside Casino, LLC, 179. Wn.App. 665, 319 P.3d 868 (2014) (partial
appellate attorney fees awarded for prevailing on RCW 49.52 claim), and Schilling v.
Radio Holdings, Inc., 136 Wn.2d 152, 159, 961 P.2d 371 (1998) (“by providing for costs
and attorney fees, the Legislature has provided an effective mechanism for recovery even
where wage amounts wrongfully withheld may be small.”).
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But as the court in Chelius v. Questar Microsystems explained, an
employee does not “knowingly submit to unlawful withholding of wages
by simply staying on the job after the employer fails to pay.”* “[T]o have
‘knowingly submitted’ to the unlawful withholding of wages, the
employees must have deliberately and intentionally deferred to [the
employer] the decision of whether they would ever be paid.” Other

3

judicial opinions similarly restrict the affirmative defense.’

4. Courts reject “financial inability’’ excuses.

A second manner in which Washington courts vigorously enforce
statutory protections of wage earners is by refusing to create judicial
exceptions to liability. Put differently, courts have rebuffed employer’s
excuses for failing to pay wages. The most prominent example is an
employer who attempts to evade liability by asserting financial inability.
Every single opinion rejects the excuse. The Washington Supreme Court
first addressed the issue in Schilling v. Radio Holdings, Inc.”* The
employer’s President tried to avoid personal liability for double damages,
costs, and attorney fees by asserting that he believed an acquirer would

pay the wages owed to employees. The person seeking wages submitted a

72107 Wn. App. 678, 683, 27 P.3d 681 (2001).
3 Durand v. HIMC Corp., 151 Wn.App. 818, 837, 214 P.3d 189 (2009).
4136 Wn.2d 152,961 P.2d 371 (1998).
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declaration in which she acknowledged that the President “had a concern
for our back pay” and that he “honestly believed that we were covered.”
The court declined “to engraft a financial inability defense onto RCW
49.52.070.”75 Subsequent opinions have been even more forceful. In
Morgan v. Kingen, the court rejected the corporation’s bankruptcy as an
excuse to personal liability: “We decline to expand the defenses to negate
a finding of willfulness to include financial status, specifically chapter 7
liquidation.””® This court should ignore the appellant’s lengthy, repeated
assertions of financial hardship; financial inability is irrelevant. As
numerous opinions recognize, employers and their officers have decision-
making power to continue operating in light of financial reversals or cease
doing business, and employers and officers decide who goes unpaid.”’

5. Courts frequently grant and affirm summary judgment
for employees.

A third way in which superior and appellate courts vigorously enforce
the protections of RCW 49.52 and RCW 4948 is by granting (and
affirming) summary judgment in favor of employees seeking recovery of

their wages. In many cases, as in this case, the appellant argues that the

75136 Wn.2d 152, 154.

76166 Wn.2d 526, 538, 210 P.3d 995 (2009); see also Durand v. HIMC Corp., 151 Wn.
App. 818, 834, 214 P.3d 189 (2009).

" Morgan v. Kingen, 166 Wn.2d 526, 536-37.
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element of “willfulness” raises an issue of material fact. But the
interpretation of a “willful failure to pay has not been stringent: the
employer’s refusal to pay must be volitional.”’® Proving willfulness only
requires that the person knew what she was doing, intends what she was
doing, and is a free agent.”” Applying this standard, courts affirmed
summary judgment in Schilling v. Radio Holdings, Inc.,.** Morgan v.
Kingen®' and six months ago, in Failla v. FixtureOne Corp ,181 Wn.2d
642, 656,336 P.3d 1112 (2014).%? In Jumamil v. Lakeside Casino, LLC, the
court found that the su