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L INTRODUCTION

The Washington Board of Pilotage requests that this case be
remanded for a new trial. The Board did not discriminate against Captain
Katharine Sweeney—either explicitly or implicitly—because she is a
woman. The Board’s Trainee Evaluation Committee, in accordance with
its statutory responsibility, determined that Captain Sweeney—after
thirteen months of intensive training—was not ready to pilot
independently on Puget Sound. Because she was not consistently, reliably
safe, the Board denied her a license in order to preserve “human life and
property associated with maritime commerce.” RCW 88.16.115.

The Board requests a new trial—and is entitled to one under well-
settled Washington law—because the trial court did not treat the parties
equally. The trial court’s decisions—before,' during, and after the trial—
favored Captain Sweeney and, in doing so, the trial court abused even the
broad discretion that is afforded trial judges under Washington law. The
trial court in this case repeatedly applied the wrong legal standard,
articulated no legal standard, provided no record for appellate review, or
based its ruling on an erroneous view of the law.

Specifically, the Board asserts it was prejudiced beyond salvage:

' This case was reassigned to Department 11 (from Department 12) on June 23,
2014. The Honorable Dean Lum is seated in Department 12. The Honorable Catherine
Shaffer is seated in Department 11. The Board bases its request for a new trial entirely on
the actions of Department 11.



e When—a week before trial—the trial court overturned a decision
of KCSC Department 12 and released an attorney-client privileged
closed meeting transcript without any material change in the
underlying facts or law, and without reviewing the transcript;

e When—also a week before trial—the trial court released attorney-
client privileged work-product email that provided unparalleled
insight into the Board’s trial strategy and defenses, articulating no
legal basis for its decision;

e When—during trial—the trial court deprived the Board of the
ability to present an effective defense by excluding evidence and
argument on Captain Sweeney’s primary male comparator as a
sanction without making the requisite Burnet findings”; and

e When—during jury deliberations—the trial court denied the Board
a mistrial and a new trial after extrinsic evidence directly related to
the case’s central issue was injected into those deliberations.

These abuses of the trial court’s discretion—all made on untenable

grounds or for untenable reasons—require a new trial in this case.
IL. ASSIGNMENTS OF ERROR

1. The trial court erred when it released the transcript of the
closed May 19, 2009, Board meeting where: (1) another department of the
King County Superior Court had found the transcript to be both attorney-
client privileged and attorney work-product fewer than five weeks before;
(2) the record demonstrates the trial court did not read the transcript before
releasing it; (3) the trial court made no findings on the record to support
the compelled release of the transcript of this statutory Board’s
consultation with counsel in anticipation of litigation; and (4) the trial
court failed to articulate its reasons for overturning the contemporaneous
decision of a parallel court.

% Burnet v. Spokane Ambulance, 131 Wn.2d 484,933 P.2d 1036 (1997).



2. The trial court erred when it released the May 4, 2009,
attorney-client privileged work-product email containing the Board’s trial
defense strategy: (1) without protecting the appellate record by filing the
documents reviewed in camera; (2) without entering a written order; and
(3) without articulating any reason on the record for compelling
production.

3. The trial court erred when it imposed on the Board the
severe sanction of excluding critical evidence regarding Captain
Sweeney’s primary male comparator, Captain Nelson, and precluding all
further argument on evidence already admitted regarding Captain Nelson
without making the findings on the record required by Burnet v. Spokane
Ambulance, 131 Wn.2d 484, 933 P.2d 1036 (1997).

4. The trial court erred when, after Juror One introduced
extrinsic evidence into jury deliberations directly related to the central
disputed issue in the case, the court denied: (1) the Board’s oral motion to
discharge Juror One for misconduct; (2) the Board’s motion for mistrial
based on juror misconduct; and (3) the Board’s CR 59 motion for a new
trial based on juror misconduct.

5. The trial court erred in entering judgment for Plaintiff
Katharine Sweeney.

6. The trial court erred in denying the Board’s motion for a
new trial.

III. STATEMENT OF ISSUES

1. Did the trial court abuse its discretion when it released the
transcript of the closed May 19, 2009, Board meeting where: (1) another
department of the King County Superior Court—on materially the same
evidence—had found the transcript to be both attorney-client privileged
and attorney work-product fewer than five weeks before; (2) the record
demonstrates that the trial court did not read the transcript before releasing
it; (3) the trial court made no findings on the record to support the
compelled release of the transcript of this statutory Board’s consultation
with counsel in anticipation of litigation; and (4) the trial court failed to
articulate its reasons for overturning the contemporaneous decision of a
parallel court? (Assignments of Error #1, 2, 5, 6)



2. Did the trial court abuse its discretion when it released the
May 4, 2009, attorney-client privileged work-product email: (1) without
protecting the appellate record by filing the documents reviewed in
camera; (2) without entering a written order; and (3) without articulating
any reason on the record for compelling production by the Board?
(Assignments of Error Nos. 1, 2, 5, 6)

3. Did the trial court abuse its discretion when it imposed on
the Board the severe sanction of excluding further evidence and argument
regarding Captain Sweeney’s primary male comparator without making
the findings on the record required by Burnet v. Spokane Ambulance,
supra? (Assignments of Error Nos. 3, 5, 6)

4. Did the trial court abuse its discretion when it denied the
Board’s motions for mistrial and new trial based on juror misconduct
where: (1) Juror One introduced extrinsic evidence into the jury’s
deliberations directly related to the central disputed issue in the case; (2)
the court made a subjective inquiry into the potential effect of the extrinsic
evidence on the jury’s deliberations; (3) the court failed to establish that
the subjective inquiry was not the basis for its decision, and that the
objectively ascertainable facts were the basis of its decision, as required by
Washington law; and (4) consideration of those objectively ascertainable
facts leaves no reasonable doubt that the juror misconduct could have
affected the verdict? (Assignments of Error Nos. 4, 5, 6)

5. Did the trial court’s cumulative error deny the Board a fair
trial? (Assignments of Error Nos. 1,2, 3,4, 5, 6)

IV. STATEMENT OF THE CASE
A. Statement of Facts
1. The Board Regulates Pilotage to Protect Lives,
Property, and the Puget Sound on Behalf of the People
of Washington State
Washington law requires that the massive ships moving through

Puget Sound be controlled—piloted—by state-licensed Puget Sound

pilots. RCW 88.16.005, .070. Pilots are specially-trained, highly-skilled



mariners whose job is to board these massive oil tankers, cargo vessels,
and cruise ships and pilot them safely through Puget Sound. WAC 363-
116-120(1). Each year Puget Sound pilots direct over 7,500 ships through
Puget Sound carrying cargo worth over $80 billion. CP 37, 49. Puget
Sound pilots have an unparalleled safety record of more than 200,000
sailings over the last 25 years without a major incident. CP 49.

On behalf of the people of the state of Washington, the nine-
member Board of Pilotage Commissioners (the Board) regulates pilotage
“to ensure against the loss of lives, loss or damage to property and vessels,
and to protect the marine environment.” RCW 88.16.005, .010. The
Board does not employ or supervise the pilots—pilots are independent
professionals who are hired by the ships that transit the Puget Sound. CP
720-21. Rather, the Board regulates pilotage, including the training and
licensing of pilots. See RCW 88.16 ef seq.; WAC 363-116 et seq.

2. The Board’s Pilot Training Program Gives Experienced
Mariners a Chance to Become Licensed as Pilots

The Board’s pilot training program provides paid, on-the-job

training in the specialized piloting skills necessary to be licensed as a

*The Board consists of nine members. RCW 88.16.010. The Board’s two ex
officio members are the assistant secretary of marine transportation of the Department of
Transportation, or designee, and the director of the Department of Ecology, or designee.
Id. The other members are gubernatorial appointees: two must be active licensed pilots;
two must be involved in deep sea shipping; one must be a marine environmentalist; and
the remaining two must be persons interested in and concerned with pilotage, marine
safety, and marine affairs. /d.



Puget Sound pilot.* RCW 88.16.090. Pilot applicants must meet statutory
and Board-determined prerequisites to establish they are experienced
mariners. RCW 88.16.090; WAC 363-116-075 (2007); WAC 363-116-
0751. Qualified applicants take screening tests. RCW 88.16.090; WAC
363-116-076 (2007) (written exam); WAC 363-116-077 (2007) (simulator
exercise). Applicants who achieve passing scores are put into a pool.
WAC 363-116-078 (2007). The Board then invites applicants from the
pool into the training program in rank score order, based on the projected
need for pilots. WAC 363-116-078(2). Pilot trainees must “successfully
complete[]” the “board-specified training program” in order to be eligible
for licensing by majority vote of the Board. RCW 88.16.090(2).

The Board’s training program is managed by the Trainee
Evaluation Committee (the TEC), which consists of Board Commissioners
and licensed Puget Sound pilots appointed by the Board. WAC 363-116-
078(11). The TEC designs an individualized training program for each
trainee, consisting of required and recommended trips “tailored to the
ability and experience of th[at] individual.” WAC 363-116-078(4) (2007);
CP 376; see also Pl. Ex. 2. This approach is necessary because trainees

enter the program differently prepared for the close-quarters ship handling

* During training, the Board pays full-time Puget Sound pilot trainees a stipend
of six thousand dollars per month. WAC 363-116-078(10)(a). Captain Sweeney received
this stipend during her training. Pl. Ex. 2 at 3 (Sweeney Training Program Letter).



required in piloting: for example, a trainee who captained ocean-going
vessels on the vast high seas will have honed different skills than a trainee
who captained the very tugs that accompany pilot-directed vessels through
Puget Sound. RP 8/12/14 PM at 8-11; 8/13/14 AM at 88-89°; CP 376.

Each training program involves trips during which the trainee just
observes and trips during which the trainee actually pilots the vessel under
the supervision of a licensed Puget Sound pilot.6 WAC 363-116-078(4)
(2007); see, e.g. Pl. Ex. 2. For each training trip, the supervising piiot
evaluates the trainee’s performance by scoring piloting skills and writing
narrative comments on a trip training report.’ See, e.g., Pl. Ex. 91; Def. Ex.
529. The supervising pilot also indicates whether it was necessary to
intervene in the trainee’s piloting of the vessel “to prevent damage or to
stop a dangerous situation from developing”—this is known as an
“intervention.” CP 378-79; Def. Ex. 529 at 3.

The TEC closely monitors each trainee’s developing pilot skills,
meeting monthly to review trip reports and assess any concerns.

RCW 88.16.090; WAC 363-1 16-078(13); WAC 363-116-080; CP 718; RP

* There are 45 individual transcripts in this case. For clarity, the RP is identified
by date and AM / PM (except on dates with a single transcript). The combined transcript
is over 4900 pages.

® This brief describes the program while Captain Sweeney was a trainee. The
Board has since revised the program in some respects. See RCW 88.16; WAC 363-116.

7 The trip training report forms for the Class of 2005 initially used a 1-4
evaluation scale, which was later switched to a 1-7 scale in 2008. RP 8/18/14 AM at 16-
17; 8/25/14 PM at 28; 9/15/14 AM at 53-54.



9/2/14 PM at 38, 45-47. The TEC chair reports on the progress of all
trainees at each Board meeting. WAC 363-116-078(13); CP 718-19. As
the end of a trainee’s planned training program nears, the TEC
recommends to the Board that the trainee is “[s]uitable for licensing; not
suitable for licensing; or, in need of more training and further evaluation.”
WAC 363-116-080(5).

The Board makes the ultimate licensing decision whether a trainee
has demonstrated the ability to safely, independently, and consistently
pilot ships on Puget Sound.® RCW 88.16.035; WAC 363-116-080. The
Board may: (1) issue the license; (2) delay issuance of the license;
(3) deny the license; or (4) extend the trainee’s program for further
training and evaluation. RCW 88.16.090(4), WAC 363-116-080(5).

3. After Captain Sweeney Completed Thirteen Months of

Training, the Board Decided She was not Safe to be
Licensed as a Puget Sound Pilot
a. Captain Sweeney Entered the Training Program

In 2005, Plaintiff Katharine Sweeney applied to become a Puget

Sound pilot. Pl. Ex. 1. Captain Sweeney, then a captain of an ocean-going

container ship, met the prerequisites for testing, passed the tests, and

entered the pool ranked thirteenth out of eighteen. Pl. Exs. 1, 97. The

¥ Board members must consider, at a minimum, the trainee’s “[plerformance in
the training program; piloting and ship handling and general seamanship skills; local
knowledge; and bridge presence and communication skills.” WAC 363-116-080(5). The
Board votes publicly in open session, majority vote prevails. WAC 363-116-080(2).



Board, following its established process, began inviting Class of 2005
pilot applicants into the training program in ranked score order.
WAC 363-116-078(2). In July 2007, the Board invited Capfain Sweeney
and the next-ranked applicant to enter the training program on October 1,
2007. Def. Ex. 555.

The TEC designed a training program for Captain Sweeney
specifying “a minimum of 130 trips with licensed Puget Sound Pilots over
a minimum seven-month period,” just as it had for the twelve trainees
before her. Pl. Ex. 2 at 1. Captain Sweeney attended the TEC’s standard
one-day orientation session. RP 9/8/14 AM at 83-84. TEC member and
Board Commissioner Patrick Hannigan testified that at orientation he and
others told Captain Sweeney if she had “any issues” or “was having
trouble — she could call any member of the TEC, including [him]self.” RP
9/10/14 PM at 13-15.

As initially designed, Captain Sweeney’s training program ran
from October 2007 through the end of April 2008. Pl. Ex. 2. During those
seven months, Captain Sweeney’s trip reports show that on many trips the
supervising pilots commended her performance, while on other trips—

often with the very same pilots—the pilots commented that she required



substantial coaching and sometimes even intervention.” See, e.g., Def. Ex.
626 at #80 - #130.

By the end of April 2008, pilots supervising Captain Sweeney had
intervened on four of her trips to prevent damage or to stop a dangerous
situation from developing.'® P1. Ex. 27 at “SUMS6.” On April 10th, on the
TEC’s recommendation, the Board extended Captain Sweeney’s training
by 20 trips and one month (through the end of May 2008) to provide her
with more time to practice the skills she needed to be a safe and effective
Puget Sound pilot. P1. Ex. 118; RP 9/2/14 PM at 47-48.

Extending Captain Sweeney’s training was no different than the
Board’s approach with other trainees who had multiple interventions:

» (Captain Kelly had four interventions and his training program was
extended by 20 trips and one month (Pl. Ex. 29 at “Interventions”;

Def. Ex. 570);

= Captain Marmol had three interventions and was extended by 19
trips and one month (Pl. Ex. 28 at “SUM®6”; Def. Ex. 581);

= (Captain Nelson had five interventions and was extended by 15
trips and one month (Def. Exs. 579 and 690 at “SUM6”);

° Beginning in 2007, the Board modified its tracking of interventions to “count”
only interventions that took place at trip 80 or after. See Def. Ex.781; Pl. Ex. 90. The
Board follows that practice in this briefing.

"“There may have been five interventions, because Captain Sweeney’s Trip 85
“[wa]s marked both yes and no for intervention.” CP 503 (Class of 2005 summary table);
Appendix (App.) E (legible copy of CP 503 without red-highlighting that obscures three
rows on CP 503, and CP 503). The Class of 2005 summary table reflects Executive
Director Peggy Larson’s review of the training summary worksheets of all Class of 2005
trainees. CP 469 7 15, 16. For each trainee, the table shows: rank on 2005 exam, training
program dates and total number of trips, numbers of interventions and extensions, and
date of final licensing decision. CP 503, App. E.

10



» (Captain Jones had at least seven interventions and was initially
extended by one month, during which time the TEC assigned him
trips on a daily basis (Def. Ex. 588 and 688 at “SUM6”); and

» (Captain Seymour had five interventions and was initially extended
by 18 trips and one month (Pl. Ex. 30 at “SUM6”; Def. Ex. 590).

See also CP 503, Appendix (App.) E."" Just as with Captain Sweeney, the
Board gave these trainees more time and trips to practice their piloting
skills. -
b. The Board Extended Captain Sweeney’s
Training to Give Her More Time to Practice Her
Piloting Skills
During the May extension, Captain Sweeney performed well on
some trips and less well on others. For example, in two trips within five
days supervised by Captain Blake, she “did a fine job” on the first but
required intervention on the second. Def. Ex. 626 at #143, 146. At its May
meeting, the Board granted Captain Sweeney another training extension,
18 more trips to complete by the end of June. Def. Ex. 559.
Between the Board’s May and June meetings, Captain Sweeney
had four more trips on which the supervising pilots made interventions,
bringing her total to ten. Pl. Ex. 27 at “SUMS6.” The Board granted

Captain Sweeney another training extension, this time of at least 36 trips

to be completed by the end of August 2008. Def. Ex. 560. Captain

" See footnote 10, supra.



Sweeney’s performance continued to be variable, sometimes even within a
single trip, as when a supervising pilot commented that Captain Sweeney
“did a fine job on parts of this job” but “also struggled and intervention
was needed on parts of this job.” Def. Ex. 626 at #163.

In late August, when the TEC reviewed Captain Sweeney’s trips
- since June, she had performed well on many but had also accumulated six
more interventions, bringing her total to sixteen.'? Def. Ex. 626 at 173-
211; PL. Ex. 27 at “SUMS6.” The TEC concluded that Captain Sweeney
“need[ed] more training” and “would benefit greatly from seeing how our
more experienced pilots operate.” Def. Ex. 561 at 1. With the Board’s
approval, the TEC assigned Captain Sweeney observation trips during
September, followed by training trips in October “assigned by a TEC pilot
with experience training pilots™ at “some of the less challenging docks to
help you regain some confidence.” Def. Ex. 561 at 1.

Captain Sweeney’s performance on the trips during October
continued to be variable—she had several trips on which the supervising
pilots rated her “ready” to pilot but also four trips on which pilots rated her
below average and her 17th intervention. Def. Ex. 626 at 212-30; PI. Ex.

27 at “SUMS6.” Commissioner (and TEC member) Lee testified regarding

"> One intervention occurred as Captain Sweeney was piloting the ship Ever
Ursula into port. The moving ship hit a stationary pier (the nautical term is “allide”),
damaging both ship and pier. Def. Ex. 529 at 4.



the October extension, “[t]he fact that we’re still having below average
indicators, and especially the comments that the pilots are making about
Captain Sweeney’s performance on those trips, gave me doubt that she

was advancing or getting better as a trainee.” RP 9/3/14 AM at 21.
c. After Thirteen Months, the Board Terminated
Captain Sweeney’s Training Program and

Denied Her a Puget Sound Pilot’s License
On October 31, 2008, the full TEC met to review and discuss
Captain Sweeney’s complete training program, which had been extended
four times for a total program length of thirteen months, and consisted'of
241 trips. P1. Ex. 10. The TEC then met with Captain Sweeney and told
her that it would be recommending to the Board that her training program
not be extended. Pl. Ex. 10. The TEC told Captain Sweeney that its
“decision was based upon repeated instances of behavior that the TEC felt
was both an unsafe practice or behavior that she performed that was not
appropriate and that she wasn’t making measurable strides to correct or
solve these problems” and “that more training would not improve her
performance.” Pl. Ex. 10. That afternoon, the Board convened, heard the
TEC’s recommendation, and voted that Captain Sweeney’s training

program not be extended. P1. Ex. 10.

The TEC documented the basis for its recommendation in a report

provided to the Board and Captain Sweeney. CP 499-500 (Letter from



TEC to Board Chair Dudley, dated Nov. 12, 2008). The report explained
that in making licensing recommendations the TEC “is especially focused
on the issue of safety and risk management,” described several critical
elements that “contribute to the ability of a pilot to practice piloting skills
safely and professionally,” and documented why Captain Sweeney’s skills
demonstrated that she was “not suitable for licensing.” CP 499-500.

On November 21, the Board notified Captain Sweeney by letter
that it would not be extending her training program further. CP 498. The
Board’s letter advised Captain Sweeney that it planned to consider her
licensure at its next meeting regular meeting on December 4, and offered
her the opportunity to present to the Board “any reasonable information
you want the Board to consider prior to making such a decision,” assisted
by legal counsel if she so desired. CP 498-500.

On April 9, 2009, Captain Sweeney’s counsel Ms. Deborah Senn
made a presentation to the Board. CP 996; Def. Ex. 812. Thereafter, the
Board consulted with its counsel. CP 1015, 4922-40. Then, at its May 19,
2009, public meeting, the Board considered the licensure of Captain
Sweeney and voted to deny her a Puget Sound pilot’s license. Pl. Ex. 119.
B. Procedural Posture

On October 25, 2011, Captain Sweeney filed suit against the Board

in King County Superior Court (KCSC), alleging that the Board’s refusal
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to issue her a pilot’s license constituted “sex discrimination” in violation
of the Washington Law Against Discrimination (WLAD)."* CP 1 1. In
its answer, the Board denied any discriminatory acts, stating that all of its
actions “manifested a reasonable exercise of judgment and discretion by
authorized public officials made in the exercise of the governmental
authority entrusted to them by law.” CP 14, 20.

During extensive document discovery, the Board produced a 62-
page privilege log for those documents over which the Board asserted
privilege, primarily attorney-client/work-product privilege. CP 1288.
Captain Sweeney did not request privileged documents until the trial date
had been continued for the fourth time. CP 1288-89.

1. Relevant Pretrial Motion Practice

Beginning in May 2014, approximately two months before the
scheduled trial, the parties filed motions daily (and sometime more often).
The multiple motions discussed below are only those in which court

decisions determined the course of the trial.'*

' Captain Sweeney also named as a defendant the Puget Sound Pilots
association (PSP), but voluntarily dismissed the PSP in June 2013. CP 81-84.

" For the court’s convenience, the Board provides the KCSC docket as a
chronological guide to the motions and their frequency (App. A), and a chart of the
relevant motions and decisions, with their locations in the record (App. B).



a. First Motion to Compel Transcript of Closed
Meetings (Judge Dean Lum)

On May 14, 2014, Captain Sweeney moved to comp¢1 production
of the transcripts or recordings of Board meetings “in which Captain
Sweeney and her training program and licensure . . .were discussed.”"® CP
90-150. The Board had withheld recordings of the closed portions of two
meetings as attorney-client privileged because the purpose of the closed
sessions was to seek privileged advice from its attorneys.16 CP 212-15.

Captain Sweeney’s motion to compel the transcripts analyzed
attorney-client privilege, subject matter waiver, and the centrality of the
closed session discussions to the issue in the case. CP 99-102, 227-31.
Captain Sweeney argued the Board had waived any applicable privilege:

[Bly failing to direct [BJoard members not to testify about

their recollection of the [Bloard meeting discussions

concerning Captain Sweeney or the [Bloard’s decisions

concerning her at the depositions in this case.
CP 91, 98.
In response, the Board defended the privileged nature of these

closed sessions and argued that the Commissioners’ actual statements—as

opposed to the argumentative assertions about them included in

13 May 14th was two months before the then-scheduled July 14, 2014, trial date
and thirteen days before the original discovery cut-off. CP 153-54. On May 18, 2014,
Judge Lum granted Captain Sweeney’s request to move the trial date from July 14 to
August 4, 2014, and also moved the discovery cutoff from May 27 to July 1, 2014.

' Minutes for the Board’s public meetings, including any votes related to
Captain Sweeney, had been produced in prior discovery. See, e.g., Pl. Exs. 10, 18, 119.
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Sweeney’s motion—did not constitute waiver. CP 155-62. The Board’s
Program Counsel, Assistant Attorney General (AAG) Guy Bowman,'’
characterized the content of both the October 2008 and May 2009 closed
Board sessions,'® which he described to be “the very essence of attorney
client privileged communications which are not subject to disclosure
under any circumstances.” CP 215.

On June 10, 2014, following in camera review (CP 261-62), Judge
Lum granted Captain Sweeney’s motion, in part. CP 263-65. Judge Lum
found that both recordings “contained attorney-client privileged
communications and work product and, absent waiver, neither should be
produced.” CP 264. But Judge Lum compelled production of the October
2008, recording (CP 264), ruling that:

[D]efendant waived the privilege as to the October 31,

2008 meeting by allowing witnesses (particularly Elsie
Hulsizer) to testify at deposition in detail without objection

"7 As program counsel, Mr. Bowman defended the Board in administrative
litigation related to the Board’s trainee education and licensing programs, and regularly
advised the Board in anticipation of litigation. In April and May 2009, Mr. Bowman was
preparing the Board to defend the APA proceeding the Board expected Captain Sweeney
to file concerning denial of her license. CP 4337-4412. AAG Susan Cruise had similar
responsibilities in 2008 and before. CP 173-77, 192.

" The October session is described by AAG Bowman as “discussion between
myself, AAG Cruise, the Board, and the TEC” concerning “what steps the Board could
legally take at that time” including required documentation and articulation of the “bases
for TEC’s recommendation that the plaintiff not be licensed,” and stated that “[f]or each
of these items the Board requested legal advice from myself and AAG Cruise.” CP 213.

The May 2009 session is described as “held for the purpose of allowing the
Board and TEC to discuss with legal counsel (AAG Bowman) plaintiff’s claims of
alleged gender discrimination, the alleged creation of a hostile work environment, and the
potential of possible consolidation with the case of another trainee [Nelson] also denied a
license by the Board.” CP 214.



~about the decision-making process, and the plaintiff’s
perceived deficiencies at that closed meeting.

CP 202, 264. Judge Lum did not, however, compel production of the
May 19, 2009, recording because he specifically found “no such waiver
occurred.” CP 264.

b. First Motion to Compel CR 30(b)(6) Depositions
(Judge Dean Lum)

On June 20, 2014, Judge Lum granted Captain Sweeney’s motion
to compel one or more CR 30(b)(6) depositions from the Board.'” CP 887.
Thereafter, Captain Sweeney took CR 30(b)(6) depositions of two Board
representatives: Captain Dudley, the chair of the Board, on June 30, 2014,
and Captain Hannigan, the TEC chair, on July 9, 2014.%° CP 997. During
his deposition, Captain Hannigan stated that he had drafted an email to his
attorney after Ms. Senn’s April 9, 2009, presentation to the Board. CP
1014-17. This email was an attorney-client privileged document

previously unknown to counsel for both parties.”! CP 995, 1014-17, 1090-

' The Board had previously stipulated to twenty depositions, ten more than are
provided for in the King County rules. CP 87-88. The depositions of all Board members
had already been taken. CP 87, 275, 828.

* Hannigan’s CR 30(b)(6) deposition was taken after the discovery cutoff

because his wife was ill.
, *''In a declaration dated July 18, 2014, filed in opposition to a third deposition of
Captain Hannigan, Mr. Robinson O’Neill stated that after the 7/9/14 Hannigan
deposition, the AGO “looked for any email fitting Captain Hannigan’s description” and
located seven email identified by the AGO in 2012 as attorney-client privileged and
placed in a separate folder. CP 5012-13. Mr. Robinson O’Neill declared that “documents
from that folder were inadvertently left off the privilege logs created in this case.” CP
5012-13.
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92, 4094-95, 5012-13.

On July 10, 2014, the day after Captain Hannigan’s deposition, the
Board sent a new privilege log to Captain Sweeney, identifying seven
email that had not been previously known to the Board’s counsel or
disclosed in earlier privilege logs.”? CP 4094-95, 5012-13. In the new
privilege log, provided in revised form on July 14, 2014, the Board
identified these newly discovered documents as attorney-client privileged.
CP 5012-13.

c. Reassignment to Department 11

On June 23, 2014, this case was reassigned from Department 12
(Judge Dean Lum) to Department 11 (Judge Catherine Shaffer) “due to
judicial unavailability.” CP 889.

d. Second Motion to Compel CR 30(b)(6)
Deposition (Judge Catherine Shaffer)

On July 29, 2014, without oral argument, Judge Shaffer granted
Sweeney’s motion to compel an additional CR 30(b)(6) deposition from
Hannigan, but “reserve[d] as to the [compelled production of] documents

until a telephonic hearing with counsel.”* CP 2158-59.

22 The seven privileged email date from April 12, 2009 (three days after Senn’s
presentation to the Board) through May 4, 2009 (fifteen days before the public meeting in
which the Board denied Sweeney a pilot’s license). CP 5012-13.

2 A second CR 30(b)(6) deposition of Captain Hannigan was conducted on
August 8, 2014.
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e. [Second] Motion to Compel Production of
Transcript of Closed May 2009 Meeting or to
Exclude Affirmative Defenses (Judge Catherine
Shaffer)

On July 29, 2014, Judge Shaffer, without oral argument, compelled
the Board to produce the transcript of the May 19, 2009, closed Board
meeting. CP 2161-62; RP 7/31/14 at 132-33. Judge Shaffer’s statements
made two days later establish that she had not read the transcript—nor any
of the email over which the Board claimed attorney-client and work-
product privilege—on the date she released the transcript. RP 7/31/14 at
132. See, infra, Argument, Section V.A (abrogation of attorney-client and

work-product privileges).

f. First Motion to Compel Withheld Documents
(Judge Catherine Shaffer)

On August 1, 2014, at the end of the hearing on the parties’ cross
motions for summary judgment, Judge Shaffer released 75 pages of
attorney work-product email, including the May 4, 2009, email and
attachments. RP 8/1/14 at 35-36; CP 4799-4800. See, infra, Argument,
Section V.A (abrogation of attorney-client and work-product privileges).

g. Summary Judgment

On June 13, 2014, the Board moved for summary judgment.

CP 345-825 (except CP 687-88). The Board argued that, in accordance

with its statutory obligations, it had created a facially neutral and fairly
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administered proéess to determine whether pilot trainees are capable of
safely and consistently piloting ships into Puget Sound, that Captain
Sweeney had failed this program, and that Captain Sweeney could not, as
a matter of law, create a material issue of fact establishing that male
trainees who had performed similarly were licensed.** CP 689-713.

On July 21, 2014, Captain Sweeney responded with a cross-motion
for judgment on liability.”> CP 1194-1220, 1221-48 (Amended). Captain
Sweeney’s motion was supported by declarations from Sweeney®® herself,
Barbara Reskin, Ph.D.,27 and David Breskin, Sweeney’s counsel. CP
1173-1248.%® Mr. Breskin’s declaration was supported by 259 pages of

exhibits. Captain Sweeney’s cross-motion argues both that she was

** The Board’s motion was supported by declarations from Captain Hannigan,
chair of the TEC (CP 714-41); Peggy Larson, the Board’s Executive Director (CP 467-
607); M. Peter Scontrino, Ph.D., an organizational psychologist (CP 608-86); Norman R.
Hertz, a psychologist specializing in psychometrics (CP 742-825); and Tad Robinson
O’Neill, the Board’s litigation counsel (CP 345-466).

 The Board objected to the untimely filing of Captain Sweeney’s opposition
brief (due on 7/18/14) and cross-motion on liability. CP 904, 1759, 1763. Judge Shaffer
did not rule on the untimeliness of Sweeney’s motion. RP 7/31/14 at 15.

% Captain Sweeney’s declaration introduced two exhibits: the pilotage training
requirements for California and Oregon (CP 1183-85) and a list of five male trainees in
the class of 2005 who were related to other pilots. CP 1187. The basis for Captain
Sweeney’s knowledge of either exhibit is not identified. CP 1178-79. She does not
introduce the calculations of pilot performance that were central to her testimony at trial.

*7 Dr. Reskin’s declaration concludes that: “A male with Captain Sweeney’s
previous training, experience, and skills would have been licensed with few interventions
and without any extensions.” CP 1191. In accord with Judge Shaffer’s in limine order,
Dr. Reskin did not offer this specific testimony about Sweeney’s case at trial, testifying
only about implied bias in male dominated industries. RP 8/19/2014 PM at 1-123.

*® The exhibits to Mr. Breskin’s declaration were not filed with the KCSC at the
time the motion was filed. See CP 1173-77 and following. They were filed by trial court
order on August 7,2015. CP 5039-42 (order), 5042-5301 (exhibits).
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qualified to be licensed” and that, had she not been discriminated against
because of her gender, she would have been licensed.*® CP 1189, 1191.

Based on the October 31, 2008, attorney-client privileged
transcript released on June 10, 2014, Captain Sweeney also made the
behavior of the TEC and the Board in that closed meeting, and after—
rather than her own performance—central to her theory of the case. She
argued in her cross-motion for summary judgment that, at the October
2008 hearing, the Board accepted the TEC’s unanimous recommendations
without “;':my discussion of the merits and without any effort being made to
consult the [Excel] spreadsheet showing all of Captain Sweeney’s scores
of her 230 trip reports.” CP 1237.

On August 1, 2014, Judge Shaffer heard the parties’ cross-motions

for summary judgment and denied both motions. RP 8/1/14 at 1-36.

LTS

% The cross-motion states that Captain Sweeney’s “average score” for the ship
handling categories (as calculated by the automatic Excel function in the Board spread
sheets) was above 5, a score Captain Snyder, former head of the TEC, had identified as
‘satisfactory performance’; Snyder identified a score of 6 as a ‘very satisfactory
performance, equivalent to a licensed pilot.” CP 1238 n. 75.

3% The only evidence said to support the assertion that “Sweeney’s scores were
no different from men who were licensed” is Breskin Ex. 16, referred to at CP 1224 and
1228. It is described in the brief as based upon Sweeney and Seymour’s General
Shiphandling Scores for the “final 2 sets of trips” (CP 1228 n. 28) and in Breskin’s
declaration as “a chart comparing Sweeney’s scores and Seymour’s scores” (CP 5043).
But that chart is, inexplicably, not included with the Breskin exhibits filed in August
2015. See CP 5210. Thus, as the Clerk’s Papers presently exist, no evidence included
with the cross-motion for summary judgment supports Sweeney’s assertion that her
scores, even her general shiphandling scores, were no different from Seymour’s, or from
the male trainees. The correct Breskin Ex. 16 is included in KCSC Docket #333. In an
effort to avoid another delay in filing the Board’s opening brief, the correct Ex. 16 is
included here as Appendix D. Counsel for Captain Sweeney has been informed of this
correction.
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2. Trial and Verdict

Opening statements in this case began on August 11, 2014.
RP 8/11/14 AM at 1-112, PM at 12-58. The jury heard testimony for
twenty-two trial days. RP 8/11/14 through 9/18/14. The jury was
instructed on September 17, 2014 (CP 3828-48), and closing arguments
were delivered on September 18, 2014. RP 9/18/14 at 1-173. The jury
deliberated for seven days and returned a divided verdict for Captain
Sweeney. Minute Entry (10/1/14); CP 3941-42; RP 10/1/14 at 1-17.
Polling established that there were 10 jurors voting yes on each question,
but that different jurors had been in the majority on the three questions in
the special verdict form (liability, proximate cause, and damages). RP
10/1/14 at 1-17. See, infra, Argument, Section V.C (juror misconduct).

The jury awarded damages of $3,615,958. CP 3941-42. The Board
made a timely request for a new trial, which Judge Shaffer denied. The
trial court entered a supplemental judgment awarding Captain Sweeney a
tax consequences award of $339.449, $1,508,240 in attorneys’ fees
(through 10/31/14), a lodestar fee enhancement of $757,120 (through
10/31/14), and litigation expenses of $168,071.02. CP 4561. The total

judgment against the Board, effective October 31, 2014, was $6,388,838.
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V. ARGUMENT
A. The Board was Prejudiced by Judge Shaffer’s Compelled
Release of an Attorney-Client Privileged Work-Product

Transcr'lpt and an Attorney Work-Product Email on the Eve
of Trial’

Less than a week before the parties selected the jury in this case,
Judge Shaffer decided two motions compelling production of attorney-
client privileged and work-product discovery from the Board. One was a
renewed motion to compel production of the privileged May 2009 closed
meeting transcript, the same transcript Judge Lum had held attorney-client
privileged and work product on 6/10/14. CP 263-65.>* The other was a
motion to compel production of privileged work-product email written in
April-May 2009.>* Both motions were filed shortly after Judge Shaffer
replaced Judge Lum as the trial judge in this case. Judge Shaffer’s rulings
on both motions were an abuse of discretion because they were based
upon errors of law.**

The Board was profoundly prejudiced by the release of the
roadmap of its litigation defenses contained in the work-product email as

well as by release of the transcript of the May 2009 closed meeting,

*! The Board has alleged throughout these proceedings that the transcript and the
email were both attorney-client privileged and attorney work-product. Throughout this
briefing it asserts both privileges for both documents.

*2 The motion was not captioned a renewed motion.

3 Only the compelled release of the May 4, 2009, email is an issue on appeal.

** Appendix C is a chart of the motions and rulings relevant to the release of the
privileged transcript and email. ‘
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already held to be both attorney-client privileged and work-product by
Judge Lum. Within a week of the release of these privileged documents,
the Board was required to defend against a case that pinpointed the
weaknesses identified in its own attorney work-product email and focused
on the litigation strategy its own attorney had discussed with Board
members in the closed May 2009 session.
1. Attorney-Client Privilege and Work-Product Issues,
Like All Other Statutory Construction Issues, are
Reviewed De Novo; the Trial Court’s Application of the
Law is Reviewed ror Abuse of Discretion
In Washington, attorney-client privilege is codified in
RCW 5.60.060(2)(a), and the work-product rule is set forth in
CR 26(b)(4). Issues of statutory construction are questions of law that are
reviewed de novo. Fellows v. Moynihan, 175 Wn.2d 641, 649, 285 P.3d
864 (2012); Jane Doe v. Corp. of President of Church of Jesus Christ of
Latter—Day Saints, 122 Wn. App. 556, 563, 90 P.3d 1147 (2004). This
Court also reviews de novo the interpretation of court rules. Hundtofie v.
Encarnacion, 181 Wn.2d 1, 13, 330 P.3d 168 (2014).
This Court reviews a trial court’s application of the law in
discovery orders for abuse of discretion. Cedell v. Farmers Ins. Co., 176

Wn.2d 686, 694, 295 P.3d 239 (2013). A trial court abuses its discretion

when its decision is based on untenable grounds. Dana v. Piper, 173 Wn.
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App. 761, 769, 295 P.3d 305 (2013). A decision is necessarily based on
untenable grounds when it rests on an erroneous view of the law or an
incorrect legal analysis. /d.

Thus, after de novo review, if this Court finds Judge Shaffer’s
discovery decisions compelling release of the transcript and email to be
based on sound interpretations of the statute governing attorney-client
privilege and the court rule governing work-product, her decisions are
“tenable.” But if this Court finds Judge Shaffer’s interpretation of the law
to be erroneous, then those decisions are based on “ﬁntenable” legal
grounds and she has abused her discretion.*’

2. Judge Shaffer Erred When She Compelled Production
of the Transcript of the May 2009 Closed Meeting

a. Factual Basis for Motion
On July 14, 2014, Captain Sweeney filed a motion to compel or in
the alternative exclude evidence. CP 1099-172. This motion requested that
Judge Shaffer compel the Board to produce the “transcript of the closed-

door session of May 19, 2009, meeting.”® CP 1099-100. As in her first

%> The transcript of the May 2009 closed meeting is available for de novo review
by this Court (P1. Ex. 88) as is the May 4, 2009, email and attachments (CP 4333-412).
The email was made available through a ruling by this Court (5/11/15). CP 4414-20. The
only evidence supporting waiver is available at CP 1134-72.

*% In the alternative, Sweeney requested an order barring the Board from offering
at trial any evidence (or defense) not stated in the TEC’s November 2008 letter
(recommending Captain Sweeney’s training not be further extended) or from “arguing
that it acted fairly or reasonably in denying [Captain Sweeney] a license” because she
was permitted to appeal the October 2008 decision. CP 1099-100.
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motion to compel this transcript, Captain Sweeney argued that the Board
had expressly waived attorney-client privilege because Commissioners
testified about the actions, discussions, and considerations of the Board at
the closed May 2009 meeting. CP 1101. She also argued that the Board
had impliedly waived attorney-client privilege because—by stating that it
had considered the April 2009 Senn-Sweeney presentation “at the May 19
- meeting” in support of its affirmative defense that “it acted reasonably and
fairly” when it denied her license—the Board had impliedly waived its
privilege in the transcript of the May 2009 closed meeting. CP 1101.
Captain Sweeney’s motion states that on June 10, 2014, Judge
Lum “found that the Board had not expressly waived the privilege with
respect to the May 19 meeting,” and argues that Judge Lum had not
considered “implied waiver.” CP 1103 (emphasis in original), 1166. That
is not an accurate poﬁrayal of the motion Sweeney placed before Judge
Lum. Although his order focuses on what was termed “subject matter” (or
explicit) waiver in Sweeney’s first motion (CP 102-03), Sweeney’s motion
(discussed above at pages 16-18) was well-pled; it included the same
“shield and a sword” implied waiver argument presented in the second
motion to compel. CP 101-02, 1108-09. Since implied waiver was
discussed in the first motion to compel the transcripts, there was no new

legal basis for renewing the motion.
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More significantly, Captain Sweeney’s motion states that “Judge
Lum did not have before him the January 22, 2013 testimony of the
Board’s chairman, Captain Dudley, wherein Captain Dudley was asked,

without objection of defense counsel, to state everything he could recall

about the May 19, 2009 closed session.™’ CP 1103 (emphasis in
original).’® This misrepresents the prior motion and its evidentiary
support. As the exhibits to Captain Sweeney’s May 14, 2014, motion to
compel the transcripts of both closed hearings, and the text of Judge
Lum’s order make clear, this Dudley deposition excerpt is exactly the

same statement Sweeney relied upon in her May 14, 2014, motion to

compel. CP 145, 263-65, 1738-39, 1751-56. On the basis of this 1/22/13
Dudley statement, Judge Lum found that “No such waiver occurred”
regarding the May 2009 transcript. CP 263-65.

Captain Sweeney also states that Dudley, in his CR 30(b)(6)
deposition (6/30/14) was repeatedly “asked about what was considered
and discussed during the May 19, 2009 meeting and he repeatedly

answered without objection from counsel characterizing what was

7 Captain Dudley was asked such a question, but as Judge Lum’s order
explained, he “testified only that plaintiff’s performance was obviously discussed in
closed session, but offered no detail, pointing out that no such detail was contained in the
meeting minutes because the meeting was held in closed session.” CP 264, 1166.

¥ Page 205 from Dudley’s 1/22/13 deposition is quoted but not included in
support of Sweeney’s 7/14/14 motion. Compare CP 1103 with CP 1160-62. It was
included as support for the motion decided by Judge Lum on 6/10/14. CP 145, 263-65.
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discussed and/or considered.” CP 1104. This statement does not accurately
describe Dudley’s 6/30/14 testimony. CP 1140. Mr. Breskin does read the
question regarding the “closed session” from his own 1/22/13 deposition
to Dudley, but Mr. Robinson O’Neill immediately objects, and directs
Dudley not to answer “if it requires him to disclose attorney
communications made during any closed session.” CP 1140. Dudley
testifies, “I do not recall,” in response to Mr. Breskin’s following question
“whether you recall any further—what the discussion was.” CP 1140.

Similarly, in Captain Hannigan’s CR 30(b)(6) deposition (7/9/14),
he does not testify about the content of the May 2009 closed session, but
limits his testimony to the time between the April 2009 Senn-Sweeney
session and the May 19, 2009, public licensing decision: “the Board had
an opportunity for a month to study the information that was provided to
them.” CP 1152-53; see also Section V.A.3. Although excerpts from the
two CR 30(b)(6) depositions are included in support of Sweeney’s second
motion to compel the transcript, de novo review establishes that neither of
them supports Sweeney’s explicit waiver argument. CP 1134-59.

The deposition excerpts also do not support Captain Sweeney’s
implied waiver argument. CP 1108-09. Sweeney correctly articulates the

13

Board’s affirmative defense—“all actions of the Board manifested a

reasonable exercise of judgment and discretion by authorized public
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officials made in the exercise of governmental authority entrusted to them
by law”—but it misapprehends Captain Hannigan’s testimony that the
May 19, 2009, closed meeting was “critical.” What Hannigan says is: “I
feel the critical meeting of the Board is on May 19th, 2009, when the
Board denied Captain Sweeney her license.” CP 1152. This did not refer
to the closed privileged meeting with AAG Bowman, but rather to the
public meeting that afternoon, where the Board voted to deny Captain
Sweeney a pilot’s license. Pl. Ex. 119 at 2. This information (and the
minutes of the public meeting) had long been available to Captain
Sweeney.

Captain Sweeney’s renewed motion afforded scant factual or legal
basis for a parallel, co-equal department of the KCSC to reconsider release
of the May 2009 transcript. See also CP 1738-39, 1751-56. There was no
new law, and the few new deposition excerpts Captain Sweeney submitted
in support of her motion to compel did not provide additional support for
either express or implied waiver.

On July 25, 2014, the Board opposed this renewed motion to
compel production of the May 2009 transcript. CP 1736-56. The Board
argued the motion should be denied because it was cumulative, a renewal
of the May 14, 2014, motion Judge Lum had heard without new evidence

to support either express or implied waiver. The Board specifically noted
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that Dudley’s statement describing the meeting as “closed” had already
been ruled inadequate grounds for waiver, and articulated the reasons why
the renewed motion and the CR 30(b)(6) deposition excerpts failed to
establish express or implied waiver. CP 1738-39. Judge Shaffer was
informed that while the CR 30(b)(6) deponents were repeatedly asked
what was considered and discussed at the May 2009 meeting (CP 1104,
1135-48, 1150-59), the testimony in the excerpts did not waive the
Board’s privilege in the transcript because the deppnents did not

“repeatedly answer[] without objection from counsel characterizing what

was discussed and/or considered.” CP 1104, 1738. The excerpts do not
describe the “closed session” at the May 2009 meeting or suggest in any
way that the Board would rely upon the substance of the closed session as
a defense. CP 1738-39.

Captain Sweeney’s assertion that the transcript was the best
evidence of the Board’s decision process regarding why her license was
denied was a straw man. CP 1739-40. The Board’s licensing decision was
based on the TEC’s careful, thirteen month evaluation of Captain
Sweeney’s 230 trip reports. CP 1739-40. That evaluation—not the
substance of the May 19, 2009 closed meeting—was the Board’s defense.
And while Captain Hannigan stated that the May 2009 public vote on

Captain Sweeney’s licensure was “critical,” as it necessarily was under the
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APA because it was the final public decision required by statute, Hannigan
had not testified that the Board received “critical” (or new) information in
the May 2009 closed meeting. CP 1739-40; P1. Ex. 119 at 2.

On July 29, 2014, Judge Shaffer, without oral argument, signed an
order compelling the Board to produce the transcript of the May 2009
closed Board meeting. CP 2161-62; RP 7/31/14 at 132-33. The order
includes no findings and does not articulate Judge Shaffer’s grounds for
overturning Judge Lum’s decision.

Two days later, on July 31, 2014, Mr. Breskin described the
comment of AAG Bowman at the end of the May 2009 closed meeting
(attributing it to the Board). RP 7/31/14 at 132. Judge Shaffer’s response
to Mr. Breskin’s comment makes it clear that she had not read the
transcript in camera before order its release. RP 7/31/14 at 132.%

b. A De Novo Review of the Motion to Compel
Production of the Transcript Reveals no Waiver;

Release of the Transcript was an Abuse of
Discretion

Washington's attorney-client privilege is set forth in RCW

5.60.060(2)(a). The purpose of this privilege is to encourage clients to

39 «“Mr. Breskin: “I don't know if Your Honor has read it, but the end of that
transcript it is like--.” Judge Shaffer: “It awaits me . . . It is on that CD that my bailiff had
to print.” RP 7/31/14 at 132. Earlier in the hearing, Judge Shaffer had complained that
because the parties had required her bailiff to do “paralegal” work, including printing the
documents the Board had produced on CD for in camera review: “l haven’t actually
gotten a chance now to read everything | was supposed to read for in camera review
because I had to wait for him to find time.” RP 7/31/14 at 6.
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make full disclosure to an attorney so that the attorney can render effective
legal assistance. Pappas v. Holloway, 114 Wn.2d 198, 203, 787 P.2d 30
(1990). The attorney-client privilege applies to any information generated
by a request for legal advice, including documents created by clients with
the intention of communicating with their attorneys. West v. Dep't of
Natural Res., 163 Wn. App. 235, 247, 258 P.3d 78 (2011). In the May
2009 closed-session transcript, Captain Hannigan, the head of the TEC,
identifies the privileged legal work he asked AAG Bowman to do—
specifically, to determine whether Ms. Senn’s assertions at the April 2009
presentation “held water.” Pl. Ex. 88 at 59-61. Commissioner Davis
concludes the discussion of Sweeney by asking: “Any further questions of
Guy [Bowman] or either TEC member on this issue.” P1. Ex. 88 at 68.

The rule is also clear that when an attorney and client are engaged
in conversation where the attorney is giving legal advice made “in the
shadow of impending litigation” then the privilege applies even where a
public agency is involved. Soter v. Cowles Pub. Co., 131 Wn. App. 882,
905-06, 130 P.3d 840 (2006). It is, in fact, in the public interest that public
agencies be allowed to consult with attorneys. Id. The privilege extends
even where a public client has to provide sensitive information—
information that in other contexts might be viewed as party admissions or

statements against interest—to legal advisers. /d. at 903.
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As noted above, like all questions of statutory interpretation, the
existence of the Board’s privilege in the May 2009 transcript is reviewed
de novo. Judge Lum found the May 2009 transcript to be attorney-client
privileged and work-product. CP 1164-65. Judge Shaffer was informed of
that finding. CP 1164-65. Nothing in Judge Shaffer’s order undercuts that
finding (CP 2161), and, in fact, it appears to be uncontested by Captain
Sweeney in her motion to compel, where she argues that the Board has
expressly or impliedly waived the privilege, not that the transcript is not
privileged. CP 1101. Thus, for purposes of appellate review, it is
uncontested that the May 2009 closed session transcript is attorney-client
privileged work-product. The only question for de novo review by this
Court is whether Judge Shaffer’s release of the transcript was an error that
prejudiced the Board.

Whether attorney-client privilege has been waived is also a
question of law. See Pappas, 114 Wn.2d at 204—-09 (applying a de novo
standard of review to a trial court’s order determining whether attorney-
client privilege has been waived); and Brundridge v. Fluor Fed. Servs.,
Inc., 164 Wn.2d 432, 441, 191 P.3d 879 (2008) (quoting Advantor Capital
Corp. v. Yeary, 136 F.3d 1259, 1267 (10th Cir. 1998)) (“*Whether facts on
which a claim of waiver is based have been proved, is a question for the

trier of the facts, but whether those facts, if proved, amount to a waiver is
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a question of law.”””). The Washington Supreme Court has held that where,
as here, the parties present a mixed question of law and fact, but do not
dispute the facts,* the question is one of law for the appellate court to
review de novo. Brundridge, 164 Wn.2d at 441, citing Baker v. Yakima
Valley Canal Co., 77 Wash. 70, 75, 137 P. 342 (1913).

As a matter of law, the deposition excerpts relied upon by Captain
Sweeney in support of her motion to compel production of the transcript
of the May 2009 closed session do not support either express or implied
waiver:

» The Dudley excerpt from the 1/22/13 deposition describing the
May 2009 meeting as “closed session” had already been found
insufficient to support waiver by Judge Lum (CP 1103, 1162*,
1166);

= The Dudley excerpt from the 6/30/13 deposition does not support
waiver because Robinson O’Neill objects on attorney-client
privilege grounds when Breskin repeats the 1/22/13 “closed
session” question (CP 1140). Dudley does not supplement the
1/22/13 statement;

» The Hannigan excerpt from the 2/19/13 deposition does not
support either implied or express waiver because Hannigan agrees
only that “the information presented [by Senn] was considered
when the Board made its ultimate decision (CP 1169).” The
Board’s “ultimate decision” regarding Captain Sweeney was made
in the public meeting on May 19, 2009 (PI. Ex. 119 at 2);

» The Hannigan excerpt from the 7/9/14 deposition does not support

% In this case, the only evidence presented by Sweeney in support of express
and implied waiver is the deposition excerpts appended to Breskin’s declaration at CP
1134-72. The Board does not accept Sweeney’s argument and misstatements regarding
the deposition excerpts, but does accept the excerpts as the factual basis for de novo
review of waiver by this Court.

! The Dudley 1/22/13 excerpt appended is page 204 of the deposition rather
than 205. It does not support the argument in the brief. CP 1103, 1162.
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waiver because it was the public meeting on May 19, 2009, not the
closed session, that was “critical” (CP 1152; P1. Ex. 119 at 2).

De novo review establishes that none of the evidence presented by
Captain Sweeney supports either express or implied waiver. Judge Shaffer
abused her discretion when she released the May 2009 transcript. It was
particularly concerning that her decision to do so was also a decision to
overturn the recent order of a parallel department of the same court (Judge
Lum) without reading the transcript, and that it was made without findings
(or a record) that might afford this court some opportunity for review. CP
2161-62; RP 7/31/14 at 6, 132-33.

c. Release of the May 2009 Closed Session
Transcript Strongly Prejudiced the Board

The prejudice to the Board that resulted from release of the May
2009 closed-session transcript is presaged in Pappas, 114 Wn.2d at 210:
An attorney's thoughts, heretofore inviolate, would not be
his own. Inefficiency, unfairness and sharp practices would
inevitably develop in the giving of legal advice and in the
preparation of cases for trial. The effect on the legal
profession would be demoralizing. And the interests of the
clients and the cause of justice would be poorly served.
In this case, during the privileged May 2009 meeting, AAG Bowman
provided the Board with a candid investigation, evaluation, and
assessment of the Senn-Sweeney assertions and the Board’s litigation

posture and the Board and TEC frankly discussed whether or not

Ms. Senn’s allegations “held water.” Pl. Ex. 88; CP 4333-412. The
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recording (and transcript) were attorney-client privileged work-product,
not admissions of a party opponent. They should not have been available
for use—as a sword—by Captain Sweeney at trial. Her counsel used the
transcript of the May closed meeting, particularly AAG Bowman’s advice
to the Board, throughout the trial to shape the jury’s view of the Board and
its actions. In opening, Mr. Breskin read several pages of the May 19,
20009, transcript to the jury and concluded:

Then the attorney says, "As the evidence develops,
during the course of the hearing, in the litigation, there is
nothing that would prevent us from just saying, oh, see,
there's this huge problem here. Let's go talk to Captain
Sweeney and see if we can work something out."

They voted to deny her license. The only woman
ever to get that far, to do 230 trips, to qualify, to perform
satisfactorily, without even looking at the information they
had gathered, without even caring. The evidence before
you, in this transcript, of what they actually said and what
they actually did, they went ahead and denied her a license,
even though Captain Hannigan, the most powerful member
says, "I just don't feel comfortable doing that."

So what are the defendants going to say to all of
this? Good question.

RP 8/11/14 AM at 97-100.

During trial, Captain Sweeney used the May 2009 closed session
transcript to scathingly cross-examine Captain Dudley (RP 8/13/14 AM at
69-74); Commissioner Hulsizer (RP 8/14/2014 AM at 19-25); Captain
Hannigan (RP 8/20/14 AM at 85-87, RP 9/16/14 at 126-27);

Commissioner Davis (RP 8/28/14 AM at 83-95); and Commissioner Lee

37



(RP 9/2/14 AM at 78-80). In closing argument, Mr. Breskin again read

several pages of the May 2009 closed session transcript to the jury. RP
9/17/14 at 185-87. He concluded his reading of the transcript by saying:

They sat there, they made a decision to change the course

of this woman's career, knowing that they didn't have the

full facts, knowing they could do an investigation, probably

should, knowing they should make comparisons, and they

didn't. They didn't do any of that.

This case is about a total lack of regard for the

discrimination laws, a total lack of regard for bias, a total

inability to even see it when it's in front of them.
RP 9/17/14 at 185-87.

The Board was prejudiced by this use of the May 2009 closed-
session transcript. In violation of RCW 5.60.060(2)(a), AAG Bowman’s
counsel to the Board was made a weapon against his client in this trial. As
Pappas predicts, the interests of justice have been poorly served. The
contrast between Captain Sweeney’s summary judgment motion and the
trial is stark. On summary judgment Captain Sweeney focused on her
competence as a pilot, and only the Board’s non-examination of her Excel
spreadsheet scores during the October 2008 meeting served as a basis for
attacking the Board itself. But, at trial, after compelled release of the

transcript, every Board and TEC member’s questions and comments

during the May 2009 meeting were used with rapier precision on cross-
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examination. The Board voted unanimously*” in the May 2009 public
meeting to deny Captain Sweeney a license on the basis of a thirteen
month evaluation of her performance as a pilot. Yet release of the May
2009 transcript allowed Captain Sweeney to portray the Board at trial as
Mr. Breskin does in closing—as “knowing that they didn't have the full
facts, knowing they could do an investigation,43 probably should, knowing
they should make comparisons, and they didn't.” RP 9/17/14 at 185-87.
The Board requests a retrial in which any use of this attorney-client
privileged work-product document is barred. The Board was entitled to the
advice of counsel, and entitled to a trial in which that advice did not
become a vehicle of attack.
3. Judge Shaffer Erred When She Compelled Production
of the May 4, 2009, Attorney-Client Privileged Work-
Product Email
a. Factual Basis for Motion

On July 17, 2014, Captain Sweeney filed a motion to compel

withheld documents.** CP 994-1085. In it, Captain Sweeney requested

2 With Commissioner Thompson abstaining.

* Captain Sweeney’s counsel uses the ambiguity of the term “investigation” as
it appears in the transcript to great advantage. Bowman investigated the actual assertions
Senn made in her April 2009 presentation. Since Senn did not allege gender
discrimination in the way Dr. Reskin defined it (Def. Ex. 812), Hannigan’s request is that
the full Board see the information developed by Bowman, Judy Bell, and the TEC. PI.
Ex. 88 at 79-81. This “investigation” is the May 4, 2009, work product email; Judge
Shaffer determines on the last day of trial that release of the investigatory p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>