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I INTRODUCTION

The plain language of Jury Instruction 14 prohibited the jury, when
evaluating plaintiffs’ negligence claim under Davis v. Baugh,' from even
considering the HDR/Turner contract with the State, that contract’s
language, or whether defendants breached that contract. The record shows
that the trial court, accepting the specific defense argument that the
contract “is not evidence of the standard of care,” clearly confirmed this
purpose of Jury Instruction 14, unequivocally precluding the jury from
considering the contract for any purpose related to negligence.

The transcript of plaintiffs’ counsel’s closing argument shows that
he could not and did not argue plaintiffs’ negligence theory to the jury:
that the contract between HDR/Turner and the State establishes the
standard of care HDR/Turner was required to follow when constructing
the North Close Project and their corresponding tort duty to Marshall
Donnelly under Davis.

Plaintiffs preserved their objection to HDR’s proposed “contract
instruction” and to what became the trial court’s Jury Instruction 14 by
timely filing a brief opposing the instruction that thoroughly apprised the
trial court of the legal basis for plaintiffs’ objection before any oral

argument concerning jury instructions occurred. CP 528, 529. Despite

1159 Wn.2d 413, 150 P.3d 545 (2007).



multiple, egregious defense omissions and misrepresentations of this trial
court record, the record shows that the trial court prohibited plaintiffs from
arguing their theory of negligence and that plaintiffs clearly preserved
their objection to the trial court’s erroneous instruction.

It is undisputed that the building owner, Marshall Donnelly’s
employer, had no knowledge that walking on the heavy-duty, metal
“Lockdown” security ceilings would void all warranties and was unsafe.

It is undisputed that defendants learned of this performance limitation
during construction. This is exactly the type of building material, the type
of latent hazard, and the type of information a building owner requires that
was the very basis of the Davis decision. The HDR/Turner contract with
the State defines the “work,” that work indisputably includes providing the
State with this critical performance, safety and warranty information in the
building Operations and Maintenance Manual (OMM) Davis allows
liability to third persons for negligent “work™ even after project
completion and the trial judge in this case should have allowed the jury to
assess the only source of information defining the “work™ and whether
defendants performed that work negligently: the contract.

This Reply will focus primarily on the trial court’s instructional
error, which requires reversal. Plaintiffs in a separate section below will

respond to defendant Turner’s cross appeal.



II. REPLY STATEMENT OF FACTS

A. What Jury Instruction 14 said.

It is undisputed that the trial court admitted as evidence the
contract between HDR/Turner and the State of Washington without
objection and that no party during trial ever questioned its relevance to
determining the standard of care for a construction contractor in
Washington in this claim under Davis. It remains undisputed that every
key defense liability witness conceded in their testimony the contract’s
relevance to the issue of negligence. For instance: (1) HDR Vice
President and project architect Larry Hartman, (2) HDR/Turner Project
Manager Eric Wildt, and (3) defense construction expert Daniel Hobbs all

admitted that a reasonably prudent contractor should follow the

requirements of HDR/Turner’s contract with the State of Washington in

preparing the building’s Operations and Maintenance Manual (OMM) and

in determining what HDR/Turner must include in the OMM. RP 2458-59
(10-6-14pm), RP 2589 (10-7-14am), RP 2107-08 (10-2-14am)).

Every defendant acknowledges on appeal that the language and
requirements of that contract were a central focus of all parties and the
evidence at trial. Nonetheless, the trial court gave Jury Instruction 14:

You have heard testimony about the language in the

contract relating to maintenance and warranty information.
You are instructed that there are no breach of contract



claims against the defendants in this case and you may not

consider whether the contract was breached in considering

whether the defendants were negligent. This evidence may

be considered on the issue of causation.

CP 542, p. 8905; RP 2959 (10-9-14am).

The trial court did not define “breach” or “breach of contract” or
“breach of contract claim” for the jury. The trial court instructed the jury
that “it is important for you to remember that the lawyers’ remarks,
statements, and arguments are not evidence” and that “[y]ou should

disregard any remark, statement or argument that is not supported by the

evidence or the law as I have explained it to you.” CP 542 (Jury

Instruction 1) (emphasis supplied); RP 2952 (10-9-2014am).

B. What the trial court said about Jury Instruction 14.

It is also undisputed that plaintiffs subsequently attempted,
unsuccessfully, to mitigate the impact of Jury Instruction 14 by proposing
an additional sentence to the instruction that would have read: “You may
consider the language of the contract on the issue of causation and as

evidence of the standards and specifications that apply to the defendants.”

RP 2913-14 (10-8-14pm); CP 535A (emphasis supplied). Defense counsel
at trial argued that the trial judge had “already found that this is not
evidence of the standard of care * * *.” RP 2914-15. Accepting this

defense argument — that the language of the contract is not evidence of the



standard of care -- the trial judge rejected plaintiffs’ proposed amended
instruction and thereby rejected plaintiffs’ attempt to mitigate the
prohibition on plaintiffs’ ability to argue their liability theory: that the
contract between HDR/Turner and the state is critical evidence of the
standard of care this contractor was required to follow and, therefore, the
tort duty of reasonable care it owed to third parties, even after project
completion under Davis. RP 2917 (10-8-14pm).

In addition to omitting key portions of the record, defendants’
appellate arguments rely on incomplete and out-of-context quotations that
inaccurately represent the record. For instance, defendants cite one
sentence spoken by the trial judge taken grossly out of context from a two-
day argument over jury instructions to support their claim that the trial
court allowed plaintiffs to argue their theory of negligence despite the
plain language of Jury Instruction 14 prohibiting it. See Turner Brief at 22
(citing RP 2917 (10-8-14pm)) (quoting the trial judge as saying “You can
put the standards [of the contract] up there and talk about this is what they
were supposed to do under the contract, but you can’t argue that — the
breach provides a breach for determining liability....””) (brackets supplied
by Turner’s appellate counsel)).

Instead, the full quotation, in context, shows that the trial judge, at

the insistence of defense counsel Lindsey Pflugrath, unequivocally



intended Jury Instruction 14 to do exactly what it says - prevent plaintiffs’
counsel from connecting the language of the contract to negligence:

MR. GARDNER: * * * ] attempted to modify — I still don't
like the instruction at all, that contract instruction that
was submitted by HDR. But [ have added a clause, based
upon both our conversation this morning and this afternoon
when we talked about what do we do with things like the
fact that these guys do have to follow the contract. I mean, 1
don't have a case without it.

And that clause would say, "You may consider the
language of the contract on the issues of causation and as
evidence of the standards and specifications that apply to
the defendants." I have to have that, or I can't make an
argument on any of them.

MS. PELUGRATH:? Your Honor, we strongly disagree.
That's been the subject of argument for hours today.

MR. GARDNER: Let me hand you my proposal.
THE COURT: Let me look and see what he has got.

MR. GARDNER: Because we -- this afternoon -- I will let
you read it.

THE COURT: Now, the instruction that I had done so far
has this first part, "You may consider the language of the
contract on issues of causation" and ends there.

And what Mr. Gardner's proposing to add is "and as
evidence of standards and specifications applied to the
defendants."

MS. PFLUGRATH: Which is exactly what we argued
about all morning and what your Honor has already
found that this is not evidence of the standard of care,
that it goes to causation.

2 Ms. Pflugrath was co-counsel with Mr. Scanlan for defendant HDR at trial.



MR. GARDNER: But it is -- for example, the
specifications, the standards they -- that's what they have to
follow in order to build the building, in order to follow the -
in order to deliver the product to the owner. I don't know
how I can show what the standard is for what they're
supposed to do if I can't reference the contract as
providing those standards.

It's -- you know, a defendant can say, look, standard of care
is X, Y and Z. Now, standard of care is going to include, for
example, like Mr. Cramer said, following the
manufacturer's installation instructions, which are what are
adopted by the specifications of the contract.

I mean, we put up the contract document to show the
specifications. I don't know how to even make the
argument without saying the contract impacts what the
standard is that they have to follow. They get the part
here that says breach of contract, breach of contract.
You know, that doesn't establish liability.

But it does help inform what the standards are
defendants have to follow in complying -- in doing this
project.

MS. PFLUGRATH: This is exactly what we have been
talking about, and that is going to the standard of care,
which is inappropriate here. Your Honor has already
ruled.

Now, I understand that Mr. Gardner wants to be able to
show the specifications. They have been made an exhibit.
They certainly can be shown, and the jury can read those.
But to imply that there is a breach of those
specifications and, therefore, they have breached the
standard of care is what we have argued about all day
and your Honor has correctly ruled.

This is just an attempt to get you to modify your ruling
again. "You may consider the language of the contract on



the issue of causation." As you have said, Mr. Gardner can
put the specification language up there, and he can say,
"This is what was supposed to be given under the contract,
and because it wasn't, then Mr. Donnelly went up there."

That's causation.

MR. GARDNER: And this afternoon we talked about this,
and brought up the problem with Noise Control, and you
recognized the dilemma. Wait a minute here. How can we
write the contract out in terms of what it is they are
supposed to do?

And that's -- it provides evidence of breach of it -- it's not if
they breach it, they're done. But it does provide some
evidence of what standards they've got to follow. I don't
know how else to do it.

THE COURT: Mr. Rankin, do you want to get a word in
here?

MR. RANKIN:® I mean, I don't really have anything to add
to what Ms. Pflugrath said. I think she said it very well. 1
just disagree with Mr. Gardner's approach.

THE COURT: Okay. Mr. Cottnair?
MR. COTTNAIR:* The same, your Honor.

THE COURT: I am going to leave it the way we had it
before, Mr. Gardner, which is that it ends at causation.
MR. GARDNER: So how do I argue my case, your Honor?

THE COURT: You can put the standards up there and talk
about this is what they were supposed to do under the
contract, but you can't argue that that — the breach provides
a basis for determining liability. It simply -- this is how
you can determine, you know, what —

3 Mr. Rankin was lead counsel for defendant Turner at trial.
4 Mr. Cottnair was co-counsel with Mr. Merrick for defendant Noise Control at trial.



MR. GARDNER: And why doesn't it -- when it just says
"issue of causation," it is evidence of what it is they are
supposed to do. I mean, you just said it. And you said it
after lunch. This, then, basically is telling them you
can't consider what they are supposed to do on the
contract as to whether they have done anything wrong.

MS. PFLUGRATH: Exactly. I mean, can we stop?

THE COURT: We are done. I don't want to keep going
back to this issue.

RP 2913-2918 (10-8-2014) (emphasis supplied).

C. What the plaintiffs’ lawyer said: plaintiffs’ closing
argument followed the trial judge’s clear prohibition against
arguing that the language of the contract should be considered
by the jury on the issue of negligence.

The appellate record shows that plaintiffs’ counsel, having no
choice, followed the trial court’s 11" hour prohibition on the use of
contract language and contract breach on the issue of negligence.
Plaintiffs’ counsel’s closing argument began on the morning of October 9,
2014. RP 2947, 2969 (10-9-14am). The transcript shows that plaintiffs’
counsel organized his argument clearly in three parts:

(1) negligence (RP 2969-2988 (10-9-14am));

(2) proximate cause (RP 2988-3009 (10-9-14am)), and

(3) damages (RP 3009-3029 (10-9-14pm)).

Consistent with the trial court’s prohibitions on his closing

argument, plaintiffs’ counsel made no reference to Jury Instruction 14 in



his argument to the jury on negligence. See RP 2969-2988.° Plaintiffs’
counsel could not and did not argue that the contract or the contract
language was relevant to or established the standard of care, the
defendants’ duty of reasonable care, or negligence. See RP 2969-2988.°
The record of that argument defeats entirely the defendants’ claim that
plaintiffs were able to argue their theory of negligence despite the trial
court’s erroneous Jury Instruction 14.

The defense reliance on out-of-context quotes is profound.
Turner’s brief, adopted by the other defendants, first relies on an
October 8, 2014 quote (“this is what they were supposed to do under the
contract™) at RP 2917 (10-8-14pm). Turner Brief at 22. This quote is
from arguments over the jury instructions and not from closing arguments.
Closing arguments did not occur until the next day, October 9. See
RP 2947, 2969 (10-9-14am).

The defense then relies on quotes concerning the May 23, 2006
letter and evidence showing that the letter should have been included in

the OMM. Turner Brief at 23 (citing RP 2995 (10-9-14am); Noise

5 AtRP 2977, Ins. 1-3, plaintiffs’ counsel states “[s]o now we look at jury instruction ten,
number 14 in your packet there, Connie * * *.” The reference to “number 14” is a
comment to plaintiffs’ trial paralegal, Connie Grenley, whose audio-visual index was
numbered differently than the Court’s final jury instructions. “Number 14” is a reference
to Jury Instruction 10, not to Jury Instruction 14.

® This is in contrast to the Turner closing argument, which began with a reference to the
contract — the RFP — to argue what Turner was and was not required to build in this case.
See RP 3061-3062.

10



Control Brief at 7 (citing RP 2995-96 (10-9-14am). These portions of
plaintiffs’ closing argument clearly and exclusively concerned proximate
cause. See RP 2988-3009 (10-9-14am)). Plaintiffs’ proximate cause
argument began at page 2988 of the transcript: “Now let’s look at the next
issue, question two on the verdict form, is proximate cause * **.”

RP 2988 (10-9-14am). Defendants’ quote also intentionally omits the
very next sentence, critical to its context: “* * * this is another way that
shows that the cause, the cause of this disaster, is the failure of
HDR/Turner to put this information in the OMM.” RP 2995-96
(10-9-14am) (emphasis supplied).

Similarly, the defense then relies on a quote from plaintifts’
rebuttal argument. Turner Brief at 23; Noise Control Brief at 7 (both
citing RP 3118 (10-9-14pm)). Again, defendants omit the critical, very
next sentence: “They don’t send it in, so it’s not there when Mr.
Howerton is going through the OMM looking for warranty
information.” RP 3118 (10-9-14pm) (emphasis supplied). This is
obviously a proximate cause argument.

Turner then argues that plaintiffs’ counsel “repeated the language
or its paraphrase at least 28 times more in front of the jury.” Turner Brief

at 24. However, not one of Turner’s citations to the record is a citation to

any portion of plaintiffs’ closing argument; every citation is to events in

11



the record that occurred before closing argument and before the trial court
granted the defense request for what became Jury Instruction 14. Id.”
The HDR brief is equally egregious: of its 30 citations to the trial
court record buried in its footnotes, only three are to closing argument
(RP 2974-75, 2995, 3028) and each of those either involve plaintiffs’
proximate cause argument or do not support HDR’s position on appeal.
See HDR Brief at 14 (footnotes 1 & 2). All this establishes is that the
central focus throughout trial of the contract’s unchallenged relevance on
the issue of negligence, subsequently removed from the jury’s
consideration by the trial judge after all parties rested.
D. Plaintiffs immediately filed a brief fully apprising the trial
court of the legal basis for plaintiffs’ objection to defendant

HDR’s supplemental proposed “contract instruction” and to
what became the trial court’s Jury Instruction 14, preserving

this error completely.

Prior to trial the parties submitted proposed jury instructions on
August 29, 2014. No party initially proposed an instruction similar to Jury

Instruction 14.® On October 7, 2014, HDR then proposed a “contract

7 Similarly, the defense claims that plaintiffs’ counsel “referred to the contractual
language or a paraphrase thereof at least five times” but cites only portions of the record
where plaintiffs’ counsel was simply describing the testimony of witnesses or making
plaintiffs’ proximate cause argument. See Turner Brief at 24; ¢f. plaintiffs’ negligence
argument (RP 2969-2988 (10-9-14am) and proximate cause argument (RP 2988-3009
(10-9-14am)).

¥ Compare CP 400C (Noise Control’s August 29, 2014 Proposed Jury Instructions), CP
400H (HDR’s August 29, 2014 Proposed Jury Instructions), CP 411 (Plaintiffs’ August
29, 2014 Proposed Jury Instructions), CP 609 (Turner’s August 29, 2014 Proposed Jury
Instructions) with CP 452 (the trial court’s October 10, 2014 Jury Instructions).

12



instruction,” which became Jury Instruction 14, in a supplemental brief
filed at the very end of trial after all parties rested. CP 524A (“HDR
Architecture’s Request for Instruction Regarding the Contract™).

In arguing that plaintiffs somehow waived their objection to Jury
Instruction 14, defendants omit that plaintiffs immediately drafted and
filed a response and objection to the HDR proposed contract instruction on
the morning of October 8, 2014, before any oral argument on jury
instructions occurred. CP 528, 529.° This is a critical omission from the
record because in that trial court briefing plaintiffs made the same
arguments and cited the same authority opposing the instruction as they do
here.'® CP 528. Plaintiffs therefore timely and thoroughly apprised the
trial court of the basis of their objection to the HDR proposed contract
instruction and to what became the trial court’s Jury Instruction 14. CP
528.

All other communication on the record concerning HDR’s
proposed contract instruction and the trial court’s Jury Instruction 14
followed and was in the context of plaintiffs’ clear, written objection to

the trial court giving such an instruction at all. Every single out-of-context

? “Plaintiffs’ Response to Defendant HDR’s Request for Instruction Regarding the
Contract” (see Appendix B hereto) and “Declaration of Peter E. Meyers in Support of
Plaintiffs’ Response to HDR’s Request for Instruction Regarding the Contract.”

'% In addition, plaintiffs argued that HDR proposed “breach of contract” instruction was
an impermissible comment on the evidence. See CP 528.
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quote the defendants use to support their appellate argument occurred after
plaintiffs’ filed their written objection fully apprising the trial judge of
reasons plaintiffs opposed the instruction.

III. ARGUMENT IN REPLY

A. Jury Instruction 14 was a clear, prejudicial misstatement of
law requiring a new trial.

1. Jury Instruction 14 is a misstatement of law because
jurors must be able to consider contract language and
whether a contract was breached in order to determine
negligence under Davis in this case.

No defendant cites any legal authority on appeal to support the
proposition that Jury Instruction 14 “properly told the jury they could not
consider breach of contract to determine whether defendants were
negligent.” Turner Brief at 20.'" As they did below, defendants simply
argue that Marshall Donnelly was not a party to the HDR/Turner contract
with the State and that the contract does not obligate HDR/Turner to
provide for the safety of WSP personnel after project completion. Turner
Brief at 19-20. Neither point is relevant here.

The defense, like the trial court below, remains mistakenly fixated

on the “boundary” between tort law and contract law. See, e.g., Noise

' See RAP 10.3(a)(6) (parties are required to support their arguments with citations to
legal authority and references to relevant parts of the record); Norcon Builders, LLC v.
GMP Homes VG, LLC, 161 Wn. App. 474, 486, 254 P.3d 835 (2011) (“[w]e will not
consider an inadequately briefed argument.”); Cowiche Canyon Conservancy v. Bosley,
118 Wn.2d 801, 809, 828 P.2d 549 (1992) (arguments not supported by legal authority or
citation to the record need not be considered).
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Control Brief at 5. This boundary is a factor only where there is a “purely
commercial dispute” between two contracting parties because “tort law is
a superfluous and inapt tool for resolving purely commercial disputes.”
Affiliated FM Ins. Co. v. LTK Consulting Servs., Inc., 170 Wn.2d 442,
451-52, 243 P.3d 521 (2010) (citation omitted). vNeither Davis nor this
case involve a commercial dispute.

In the absence of a purely commercial dispute, Washington law
often allows evidence of a breach of contract to determine tort liability.
The independent duty doctrine is an example, allowing both contract and
tort remedies if a breach of contract is simultaneously a “breach of a tort
duty arising independently of the terms of the contract.” Eastwood v.
Horse Harbor Found., Inc., 170 Wn.2d 380, 389, 241 P.3d 1256 (2010).
However, “[t]he analytical framework provided by the independent duty
doctrine is only applicable when the terms of the contract are established
by the record. To determine whether a duty arises independently of the
contract, we must first know what duties have been assumed by the parties
within the contract.” Donatelli v. D.R. Strong Consulting Engineers, Inc.,
179 Wn.2d 84, 92, 312 P.3d 620 (2013) (emphasis in original).

No defendant meaningfully distinguishes the cases plaintiffs cite in
their Opening Brief that establish the need for a fact finder to use a

contract between two parties to determine the nature and scope of a tort
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duty to a third party. The defense argues only that the cases plaintiffs cite
involved contractual obligations for the “safety of workers” during
construction. Turner Brief at 19. This misses the point entirely.

Instead, each of the cases plaintiffs cite show that a contract is both
relevant and necessary for the jury to consider in a tort claim by a third
party: Caulfield v. Kitsap County, 108 Wn. App. 242, 257,29 P.3d 738
(2001) (in a tort claim by a disabled third party patient against a county for
caseworker negligence, the county’s contract with the State provides
“evidence of the reasonable standard of care for caseworkers managing
COPES in-home care placements™); Kelley v. Howard S. Wright
Construction Co., 90 Wn.2d 323, 334 582 P.2d 500 (1978) (“‘an
affirmative duty assumed by contract may create a liability to persons not
party to the contract, where failure to properly perform the duty results in
injury to them”); Larson v. Heintz Construction Co., 219 Or. 25, 52-54,
345 P.2d 835 (1959) (in a tort claim against a highway contractor, the
contractor’s “reasonableness depends on the circumstances, and here the
contract was a circumstance. It is evidence of what the contractor
conceived the measure of his duty to be. * * * The contractor undertook
the work knowing what was expected of him, and it is fair to let the
contract enter into the jury’s consideration of what was reasonable under

the circumstances”); Dornack v. Barton Construction Co., 272 Minn. 307,
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317-18, 137 N.W.2d 536, 544 (1965) (in a third party tort claim against a
construction company working under contract with the State of Minnesota,
“the provisions in that contract are proper for jury consideration in
determining whether the construction company complied with its general
duty of due care™); Wells v. Tanner Bros. Contracting Co., 103 Ariz. 217,
222,439 P.2d 489 (1968) (in a third party tort case against a construction
company working under contract with the State of Arizona, “the jury was
properly instructed that the standard of care to be used in measuring [the
construction company’s| conduct was that of ordinary care under the
circumstances * * * one of the circumstances which the jury might have
considered was the existence and contents of [the construction company’s]
contract with the State”).

Davis unequivocally extends contractor tort liability to third
persons after project completion. As in Caulfield, Kelley, Larson,
Dornack and Wells, a jury must necessarily consider the contract between
HDR/Turner and the State — its language and whether HDR/Turner
breached it -- to determine whether defendants were negligent in this case.

2. The focus of witness testimony at trial was whether the

defendants negligently failed to meet their duties as set
forth in the contract specifications.

No defendant in the case at bar argued at trial or seriously argues

now that the contract between HDR/Turner and the State was not relevant
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to the issue of negligence. No defendant objected to admission of the
contract as evidence at trial. No defendant objected to questions posed to
their employees and experts that elicited testimony linking contractual
obligations to the defendants’ standard of care or to the tort duties of a
reasonable building construction contractor. Turner’s closing argument in
fact began with a reference to the contract’s relevance to determining duty
in this case — to argue what Turner was allegedly not required to do in
constructing the North Close Project. RFP 3061-62 (10-9-14pm).

The defendants cannot overcome this simple point: In some cases,
like this one, the terms of a contract between two parties are the only
source of information to determine the tort duty owed to a third party.
Here, the jury needed to determine what defendants agreed to do in order
to determine what tort duties they owed to Marshall Donnelly under
Davis. The only evidence of that is in the contract HDR/Turner
voluntarily entered into to build the North Close Project. To show that the
defendants were negligent under Davis by failing to provide critical metal
security ceiling performance information in the OMM to the State, the
plaintiffs must be able to point to the language and terms of the contract
and the obligations defendants agreed to undertake, so the jury may
consider whether defendants negligently failed to meet those obligations

in building the North Close Project.
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The trial judge unexpectedly and without legal authority prohibited
this inquiry by the jury at the very end of a five-week trial during which
the central focus of all parties was those very contract obligations and
whether defendants performed them. This was an error of law, it was
highly prejudicial, and it requires reversal and a new trial.

3. Use of the contract to establish tort liability standards
of performance for a construction contractor is fair.

Defendants can hardly argue it is unfair for the terms of their
contract with the State to be used to establish a tort standard of care. They
carefully negotiated those terms and were paid to perform the obligations
they voluntarily undertook when the they signed the contract. They
should not be heard to complain now when they are held to the very same
standard of conduct in a tort claim by a third party under Davis. Indeed,
the specific requirements of the contract provide the clearest possible
standard for a jury to apply in a case like this one.

4. The meaning of Davis is not limited to “physical
construction.”

This Court is bound by controlling precedent of the Supreme Court
and prior appellate court decisions. Freestone Capital Partners L.P. v.
MKA Real Estate Opportunity Fund I, LLC, 155 Wn. App. 643, 673, 230
P.3d 625 (2010); Union Bank, N.A. v. Vanderhoek Associates, LLC,

46565-5-11, 2015 WL 8950010, at *6 (Wash. Ct. App. Dec. 15, 2015).
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Defendant HDR makes the unsupported claim that Davis “exclusively
addressed physical construction” and argues that “all the Davis decision is
about” is “the physical limitations on an owner’s ability to meaningfully
inspect modern-day constructed facilities.” HDR Brief at 31.

This argument fails first because the Davis opinion does not limit
its holding to “physical construction.” See HDR Brief at 30. The Davis
opinion never uses that term. No subsequent appellate decision limits or
narrows Davis in any way. This Court should not do so absent Supreme
Court authority.

Second, the unwarranted limitation of Davis HDR proposes here
makes no sense. HDR admits that the Davis opinion was concerned with
latent defects and hazards and the “realities that ‘modern’ materials may
not be readily susceptible to visual inspection.” HDR Brief at 30, 31. On
this point, HDR is correct:

* * * Today, wood and metal have been replaced with

laminates, composites, and aggregates. Glue has been

replaced with molecularly altered adhesives. Wiring,

plumbing, and other mechanical components are

increasingly concealed in conduits or buried under the

earth. In short, construction has become highly

scientific and complex. Landowners increasingly hire

contractors for their expertise and a nonexpert

landowner is often incapable of recognizing
substandard performance.

Davis, 159 Wn.2d at 419 (citations omitted; emphasis supplied).
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This is exactly plaintiffs’ claim in this case: defendants failed to
follow their contractual obligations to provide the building owner with
critical information in the OMM that would have alerted the State to
performance limitations that even defendants were unaware of until
midway through construction — that workers cannot enter through the
“MEP Access” panel and safely walk on these heavy-duty metal security
ceilings.'? HDR/Turner voluntarily contracted to provide this information
and doing so — by contract — was part of their work in this case just as
proper installation of a drain pipe was part of the work the contractor in
Davis voluntarily contracted to perform.

Lockdown is a modern, unique, heavy-duty, metal security ceiling
product, intended for a unique purpose. RP 618 (9-22-14am). It is
undisputed that WSP employees had no experience with it and that it had
never been used in a WSP building before the North Close Project.” It is
undisputed HDR/Turner and even Noise Control, the installer, did not
know whether a worker could safely walk on it. It is undisputed that
defendants never passed this information on to the State in any manner.

RP 1738 (9-30-14am).

12 See Appendix A (Exh. 74-237 (plenum space photo), Exh. 71-003 (MEP access
panel); Exh. 71-029 (MEP access panel label)).

13 See RP 294-95, 297, 316-17 (9-17-14); RP 432-33, 537 (9-18-14); RP 701, 704 (9-22-
14am); RP 846-48, 915-16 (9-23-14am); RP 1740-41 (9-30-14am); RP 2464-65 (10-6-
14pm); RP 2534, 2578-2581 (10-7-14am).
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This is exactly the type of building material, the type of latent
hazard, and the type of information a building owner requires that was the
very basis of the Davis decision. The HDR/Turner contract with the State
defines the “work,” Davis allows liability to third persons for negligent
“work” even after project completion, and the jury in this case should have
been allowed by the trial judge to assess the only source of information
defining the “work” and whether defendants performed that work
negligently: the contract.

Third, HDR’s argument fails also because it does not account for
the treatment of buildings as “chattels” in Section 385 of the Restatement
(Second) of Torts (1965)'* as adopted by Davis, which provides:

One who on behalf of the possessor of land erects a

structure or creates any other condition thereon is subject to

liability to others upon or outside of the land for physical

harm caused to them by the dangerous character of the

structure or condition after his work has been accepted by

the possessor, under the same rules as those determining

the liability of one who as manufacturer or independent

contractor makes a chattel for the use of others.

Davis, 159 Wn.2d at 417 (quoting Restatement (Second) of Torts, § 385
(1965)) (emphasis supplied). The Davis opinion also cites Restatement

(Second) of Torts sections 394 and 396 — both involving “liability of

persons supplying chattels for the use of others.” Davis, 159 Wn.2d at

' “persons Creating Artificial Conditions on Land on Behalf of Possessor: Physical
Harm Caused After Work has been Accepted.”
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417. This alone defeats the HDR claim that “all the Davis decision is
about” is “the physical limitations on an owner’s ability to meaningfully
inspect modern-day constructed facilities.” HDR Brief at 31.

Davis adopted sections 585, 594 and 596 of the Restatement
(Second) of Torts and “the same rules as those determining the liability
of one who as manufacturer or independent contractor makes a
chattel for the use of others,” because it was concerned with negligent
work resulting in latent circumstances that made injury to a third person
reasonably foreseeable. See Davis, 159 Wn.2d at 417 (citing Restatement
(Second) of Torts §§ 385, 394, 396 (1965)).

Negligent work may be based upon a negligent failure to provide
important warranty, safety or performance information. This concern
expressed in Davis is no different than in product liability cases such as
Ayers v. Johnson & Johnson, 117 Wn.2d 747, 818 P.2d 1337 (1991).
There, the parents of a 15-month—old baby brought a product liability
action against the manufacturer of baby oil after the baby swallowed the
oil and suffered brain damage from aspiration. The Supreme Court
concluded the parents had presented sufficient evidence of the inadequacy
of the warnings on the purchased bottle of baby oil to support the jury's
verdict in their favor. Ayers, 117 Wn.2d at 750. The evidence supported

the jury's conclusion that the baby oil was not reasonably safe in the
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absence of warnings because “the ordinary consumer is unaware of the
danger presented by the inhalation of baby oil.” Ayers, 117 Wn.2d at 765.

Finally, this Court’s own application of the Davis decision in
Jackson v. City of Seattle, 158 Wn. App. 647, 656-57, 244 P.3d 425 (Div.
I, 2010), refutes HDR’s attempt to narrow Davis’ scope. Jackson involved
a homeowner suit against construction contractors, alleging that they
negligently installed a waterline for the previous owner, which caused a
landslide that damaged home and landscaping. The waterline did not
cause the problem in Jackson; instead, the homeowners claimed that the
contractor did not properly compact the soil, backfill the trench or
properly coordinate with each other and the municipality. Jackson, 158
Wn. App. at 651. The Jackson court held that Davis and the Restatement
(Second) of Torts Section 385 created construction contractor liability to a
homeowner even where the “thing built” was functional.

Finding that the “waterline itself worked as anticipated,” id. at 660,
the Jackson court applied Davis nonetheless:

Similarly here, the deterrent effect of tort law on negligent

construction would be diminished by absolving contractors

of tort liability so long as they deliver a functional system

and do not cause bodily injury. Contractors who install a

waterline on a steep slope have to be concerned about the

condition in which they leave the slope, not just the
condition of the waterline.
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Jackson, 158 Wn. App. at 656-57. The Jackson court’s analysis shows
that Davis is about more than the “thing built.”

The case at bar fits squarely within the scope and policy of Davis.
Lockdown metal security ceilings were a unique product and the
undisputed evidence showed that even HDR/Turner and their ceiling
installer, Noise Control, did not know whether they were “walkable
ceilings.” Defendants obtained this information midway through
construction from the Lockdown manufacturer yet did not pass it along in
any form to the building owner. The contract between HDR/Turner and
the State required defendants to provide all ceiling warranty information in
the OMM and it is without question that the information HDR/Turner
received during construction was warranty information: the May 26, 2006

letter advised HDR/Turner their security ceilings should not be walked on

and doing so “would void all warranties.” Exh. 38, p.1 (emphasis in
original).

Providing this information was part of the “work” under Davis and
certainly among the building construction tasks HDR and Turner
voluntarily agreed to perform when they signed the contract and accepted
payment for the project. Here, the building owner obviously did not have

knowledge of the performance limitations of these ceilings and the
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defendants did not fulfill their contractual obligation to provide this
critical information.

B. The trial court’s error prevented plaintiffs from arguing their
theory of liability.

Defendants argue that Jury Instruction 14 only “told the jury not to
consider any breach of contract” and that it “did not tell the jury not to
consider the contract provisions” on the issue of negligence. Turner Brief
at 22 (emphasis in original)."> The record — both the instruction itself and
the trial court’s discussion of it -- shows that this is simply not true.

Appellate courts presume the jury follows the instructions of the
court. State v. Kalebaugh, 183 Wn.2d 578, 586, 355 P.3d 253 (2015).
The standard for clarity in jury instructions is higher than that for a statute
because although courts may use statutory construction, juries lack these
same interpretive tools. State v. LeFaber, 128 Wn.2d 896, 902, 913 P.2d
369 (1996), overruled on other grounds by State v. O'Hara, 167
Wn.2d 91, 217 P.3d 756 (2009). Accordingly, in order to be valid, the
instructions must be manifestly apparent to the average juror. Id.; State
v. Irons, 101 Wn. App. 544, 550, 4 P.3d 174 (2000). Jury instructions
must be interpreted “in the same manner as a reasonable juror could

have.” State v. Hanna, 123 Wn.2d 704, 719, 871 P.2d 135, cert.

'S HDR “adopts” this argument, see HDR Brief at pp. 35, and Noise Control makes
essentially the same argument, see Noise Control Brief at 9.
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denied, 513 U.S. 919 (1994). Washington courts presume that the jury
understands a jury instruction’s words in their ordinary meaning.
Strandberg v. N. Pac. Ry. Co., 59 Wn.2d 259, 263, 367 P.2d 137 (1961).
A jury is to presume that each instruction has meaning. State v. Studd,
137 Wn.2d 533, 549, 973 P.2d 1049 (1999). While words which have
ordinary and accepted meanings are not subject to clarification, a trial
court is required to define technical rules or expressions. State v. Young,
48 Wn. App. 406, 415-16, 739 P.2d 1170 (1987).'®

The defense argument on appeal ignores the critical first sentence
of Jury Instruction 14: “You have heard testimony about the language in
the contract relating to maintenance and warranty information.” CP 542,
p. 8905 (emphasis supplied); RP 2959 (10-9-14am). This tells the jury
what the instruction is about. The last sentence in the instruction tells the

jury what they are allowed to do with “this evidence” (the language of the

'® While these common-sense standards for jury instruction clarity and interpretation
have mostly been the product of criminal appeals in Washington to date, there is no
authority and no reason to limit these principles to criminal law. Other states apply
similar standards in civil cases. See, e.g. Brimbau v. Ausdale Equip. Rental Corp., 440
A.2d 1292, 1298 (R.I. 1982) (a civil personal injury case quoting a criminal case, State v.
Reid, 101 R.1. 363, 366, 223 A.2d 444, 446 (1966)) (“[i]t is our function to consider the
manner in which the instruction ‘would be interpreted by a jury composed of ordinarily
intelligent lay persons listening to it at the close of the trial’”); Armstrong v. Polaski, 117
R.I. 565, 568, 369 A.2d 249, 251 (1977) (holding, in civil case, that “[i]t is, of course,
axiomatic that the trial justice was obliged to instruct the jury with precision and clarity
with respect to the rules of law applicable to the issues raised at trial”); Roberts & Co.,
Inc. v. Sergio, 22 Ark. App. 58, 60, 733 S.W.2d 420, 421 (1987) (each party to the
proceeding has the right to have the jury instructed upon the law of the case with clarity
and in such a manner as to leave no ground for misrepresentation or mistake).
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contract): “This evidence may be considered on the issue of causation.”
CP 542, p. 8905 (emphasis supplied); RP 2959 (10-9-14am). This last
sentence would be unnecessary and superfluous under both the “average
juror” test and under the rules of statutory construction unless it limited
the juror’s consideration of the “language of the contract” to the “issue of
causation.” These two sentences of the instruction, alone, would lead a
reasonable juror to conclude that the only purpose for which they can
consider “this evidence” -- the language of the contract -- is on the issue
of causation.

The middle sentence of Jury Instruction 14 and specifically the
phrase “you may not consider” followed by the undefined term “whether
the contract was breached” leaves no question of the instruction’s meaning
and the likely interpretation by jurors. To determine the ordinary meaning
of an undefined term, our courts look to standard English language
dictionaries. Boeing Co. v. Aetna Cas. & Sur. Co., 113 Wn.2d 869, 877,
784 P.2d 507 (1990). The ordinary meaning of “breach” is an “infraction
or violation of law, obligation, tie, or standard.” Merriam Webster
Dictionary, 2012 (emphasis supplied). Read as a whole, the instruction’s
plain language and the ordinary meaning of its terms lead to only one
reasonable conclusion: the trial court instructed the jury not consider the

language of the contract or whether defendants followed the contract for
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any purpose on the issue of negligence. This Court presumes the jurors
followed that instruction, the instruction was an incorrect statement of the
law, and the instruction is presumptively prejudicial.

The intent and impact of this instruction does not require
speculation by this Court because the trial court, with assistance from trial
defense counsel, left no doubt about its prohibition on plaintiffs’ ability to
argue their theory of liability. First, the trial judge denied plaintiffs’
request to add a phrase to this instruction that would have allowed the jury
to “consider the language of the contract on the issue of causation and as

evidence of the standards and specifications that apply to the defendants.”

RP 2913-14 (10-8-14pm) (emphasis supplied); CP 535A. Second, in
denying plaintiffs’ request for that language, the trial court accepted a
defense argument that it had “already found that this is not evidence of the
standard of care.” RP 2914-15 (10-8-14pm). The trial court agreed: “I am
going to leave it the way we had it before, Mr. Gardner, which is that it
ends at causation.” RP 2917 (10-8-14pm).

The defense appellate briefing tries to confuse the actual record of
plaintiffs’ closing argument. No defendant cites any part of plaintiffs’
counsel’s closing argument where he argues that the contract language
establishes the “standard of care” or that failure to follow the contract

language is evidence of a breach of that standard of care or is evidence of
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negligence. Plaintiffs’ counsel did not make any such argument because
the trial judge and Jury Instruction 14 prohibited plaintiffs’ counsel from
doing so.

The fact that plaintiffs’ counsel mentioned the contract in closing is
not the point and makes no difference here. The trial court allowed it on
the issue of causation which, of course, makes little sense now and would
have made less sense to the jury if they had reached that issue. Instead,
the fact that plaintiffs’ counsel was not allowed to connect the contract to
negligence despite repeated, key defense witness admissions that it
directly related to standard of care, and therefore negligence, is the critical
error that requires reversal and a new trial.

The defense argument that the “part of the instruction that said
‘[t]his evidence [of breach of contract] may be considered on the issue of
causation’ could not have been prejudicial, because the jury never reached
causation” (Turner Brief at 26) both misrepresents the language of the
instruction (“this evidence” refers to the “language of the contract” in the
Instruction’s first sentence) and is irrelevant (the issue here is the court’s
prohibition of the jury’s consideration of the contract language on the
negligence issue).

More fundamentally, the defense argument relies on the

assumption that the jury did not follow the trial court’s instructions.
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However, the presumption that a jury will follow the jury instructions
“will prevail until it is overcome by a showing otherwise.” Tennant v.
Roys, 44 Wn. App. 305, 315-16, 722 P.2d 848 (1986) (citing In re
Municipality of Metropolitan Seattle v. Kenmore Properties, Inc., 67
Wn.2d 923, 930-31, 410 P.2d 790 (1966)). This strong presumption
applies to the trial court’s instruction to disregard any “remark, statement,
or argument that is not supported by the evidence or the law,” State v.
Corbett, 158 Wn. App. 576, 596, 242 P.3d 52 (2010), to instructions that
“counsel's arguments are not evidence,” State v. Warren, 165 Wn.2d 17,
29, 195 P.3d 940 (2008), to instructions to disregard evidence referenced
and testimony elicited in violation of an order in limine excluding it, State
v. Thompson, 90 Wn. App. 41, 47, 950 P.2d 977 (1998), to limiting
instructions concerning prior criminal misconduct offered under ER
404(b), State v. Lough, 125 Wn.2d 847, 864, 889 P.2d 487 (1995), to
instructions to disregard a judge’s improper comment on the evidence,
State v. Malicoat, 126 Wn. App. 612, 617, 106 P.3d 813 (2005), to
instructions to disregard a prosecutor’s improper remark, State v. Kroll, 87
Wn.2d 829, 835, 558 P.2d 173 (1976), to instructions to disregard
improper evidence, State v. Russell, 125 Wn.2d 24, 84, 882 P.2d 747
(1994), to curative instructions, Storey v. Storey, 21 Wn. App. 370, 374,

585 P.2d 183 (1978), and to instructions to disregard a closing argument
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that deterrence is a permissible basis for damages in a tort case, Wuth ex
rel. Kessler v. Lab. Corp. of Am., 189 Wn. App. 660, 709-10, 359 P.3d
841 (2015).

There is no evidence in this record suggesting that the jurors did
not follow the trial court’s instructions and, specifically, that they did not
follow Jury Instruction 14. Because the jurors did not get past negligence
in their deliberations and never got to the issue of proximate cause, this
Court must presume the jurors in this case did not consider the contract
between HDR/Turner and the State for any purpose, regardless of any
reference to the contract in plaintiffs’ closing argument.

An attorney in closing argument applies the law to the facts. The
attorney should not be required to persuade the jury what the law is. Here,
Jury Instruction 14 was not simply an incomplete statement of the law; it
was an incorrect statement of the law. Under Anfinson v. FedEx Ground
Package Sys., Inc., 174 Wn.2d 851, 860, 281 P.3d 289 (2012), prejudice is
presumed and reversal is required.

C. Plaintiffs did not waive any objection to Jury Instruction 14
because (1) they filed a brief fully apprising the trial court of
the basis for their objections to HDR’s proposed “contract
instruction” and (2) all subsequent discussions concerning
what became Jury Instruction 14 followed that objection and
were in the context of plaintiffs’ unsuccessful efforts to
mitigate the impact of the trial court’s obvious instructional
error.
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Each defendant’s primary argument is that the plaintiffs somehow
“acquiesced” to what became Jury Instruction 14. Turner Brief at 18;
HDR Brief at 36; Noise Control Brief at 5. The record demonstrates this
is false.

CR 51(f) requires only that a party objecting to a jury instruction
“state distinctly the matter to which he objects and the grounds of his
objection.” An objection’s purpose is simply to allow the trial court to
remedy error before instructing the jury, avoiding the need for a retrial.
Washburn v. City of Federal Way, 178 Wn.2d 732, 746, 310 P.3d 1275
(2013). “The pertinent inquiry on review is whether the exception was
sufficient to apprise the trial judge of the nature and substance of the
objection.” Washburn, 178 Wn.2d at 747 (quoting Crossen v. Skagit
County, 100 Wn.2d 355, 358, 669 P.2d 1244 (1983)). “So long as the
trial court understands the reasons a party objects to a jury instruction, the
party preserves its objection for review.” Washburn, 178 Wn.2d at 747.

Crossen v. Skagit County involved a suit against Skagit County
over allegations that the county had negligently failed to warn motorists
about a dangerous stretch of road. Crossen, 100 Wn.2d at 357. At trial,
Crossen asked for three jury instructions with citations to a uniform traffic
control manual. Crossen, 33 Wn. App. at 245—46. The trial court refused,

and Crossen objected. /d. The jury returned a verdict for the county. Id.
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at 245. The Court of Appeals refused to reach the merits of Crossen's
appeal, holding that her failure to present argument as to why the
instructions were necessary precluded review. Id. at 246. The
Washington Supreme Court reversed, holding that a party preserves an
allegation of instructional error for review if they object and the trial court
understands the substance of the objection. /d. at 359. The Supreme
Court reviewed the trial record, found “extended discussions™ about the
jury instructions, and determined that the trial court understood the nature
of Crossen's objection. 1d.; see also Washburn, 178 Wn.2d at 746-47.
Similarly, a party's objection to a trial court's failure to give its
competing instructions will preserve any objection to the instruction
actually given. Washburn, 178 Wn.2d at 747. Falk v. Keene Corp., 113
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