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A. IDENTITY OF MOVING PARTY 

I, Abdunasir Said, Appellant, Pro se, respectfully re~uest 

this Honorable Court afford liberal construction to this 

motion keeping in accordance with Haines v. Kerner, 404 u.s. 

519, s.ct. 594 (1972), and review this Statement of Additional 

Grounds briefing (SAG) submitted by the case Ap~~llant. 

B. ASSIGNMENT OF ERROR 

1. The court erred in giving two invalid jury 

instructions, No. 14 and No. 18. 

2. Appellant received ineffective assistance of counsel, 

where counsel failed to object to jury instructions that 

relieved the State of the burden of proving every element of 

the crime. 

3. Insufficient evidence to support the conviction for 

attempted first degree robbery under Count I. 

C. ISSUES PERTAINING TO ASSIGNMENT OF ERROR 

1. Whether jury instructions No. 14 and No. 18, relieved 

the state of the burden of proving every element of the crime 

of attempted first degree robbery? 

2. In connection with jury instructions No. 14 and No. 18, 

whether counsel was ineffective in failing to obJect to the 

wording? 

3. Based on the legal standard of the elements of 

attempted first degree robbery as defined by Washin~ton 

Statute •• , whether the evidence was insufficient to convict 

a~pellant as a principle for attempted first degre~ robbery? 



D. .§!!~ENT OF THE CASE 

1. Procedural facts 

The State charges Abdunaair Saia 1t.itii (l; atcemt-L,.,~ fH:si.; 

degree robbery with a deadly weapon against ri~li~u Uoi~~r 

(count !) ; (2) attempted first d~~C(;(.> .coLil:Jt:n.·) ~""'"" {;$ '-'"'->J.•, .. .1.i 

weapon against Mohamed ~li (count 2)~ (~) ~t~~ro~~G~ Li~~~ 

degree robbery with a d€adly weai:..on again.st M::a.cnQ""'i ,''.tl;!~a.;;.&1 

(count 3); and (4) first ciegree ~nlawfui ~oas&~~ion of~ 

firearm (count 5). CP 183-86. Sal.d's cv-cerew.:iar•u:;; vu ~.:.n.H1.:.s 

l-3 were Jaarso Abdi and Antonio Po1·oes. CP i63-d:_). Di..i.t: . .u•~ 

trial, the State drCfi:H?C the cilar9es in vol v 1n9 .r·.c-<H:iI!cU. Lscat:se 

new.as unavcailable to testifx• t<P 2!:31. ·1ni= cc1.d;c i..H;.tl4ic.<., tl;;;;; 

aefens..: motion for mistrial. i-if' 26.'..LC:-34. •n•c: co1.u: r.. o.l~;,,. ... ;;;..t.ied 

Said I a motion l:O dismiss the ti:cea.tm vOSfH:tl:ii>J.1.rn cr.-aL ~Ii: ,,:.l..t 1~0 

insufficient ~vi6enc~ RP ~128-31. 1he jUr~ i~~hu SaLu ~~~-~~ 

of attempted first a~~ree robberi unaet" cou1·.i: . .i. (.u1\ful1..i.!";1 

Dalmar), acquittea him ot att&mptea tisl cie~c~~ rc~0~'i ~nu~r 

count :l ( involvinSi Mr • .Al1}. ana found r.:i.m <Jl.ll .. h .. t vl. Le."' 

tirearm pos~ion cnar~e. 1H· j029; CF ::r1J-·1:i. th~ JULi .1..,.;;..1..i~.1i."'.; 

special vecdictf) that Sa.:..ci waa o.t·meu wl.1.1i c. :.: lt-=:<n.:11. c.i1 ......... iiaL 

he committed the crimes shor·tly ait~.t t.i;::iu~ ;.~.1.taLt:~i l.i.;.;1 .. 

incarceration. CP 376, 378-~0. ThM coutL 1fil~~5~ti a cct~~ 

standat·d .tdn,;;e :::a!ntence oi l:iL 1non1.:.hs J.n cu11.t1 .. em....,,.uL. (L· ...;;; .... 

Sdio t:1mel} a 1.;;;:;eals. Cf' 4:;3-.L l 

2. Ttlal ev~uenc~ 



night cf De~~mb~r 3G, 2013 in Seattle's Yessler Terrace, 

outside th& residencQ shared b~ Mohamed Ali, his w~fe, Halimo 

Dalmar, and their children. PP 1476, 2094-96. ~t th~ tirn~, 

n&ighbor John Brzostowski heard a loud argument and saw six 

m~n outside. RP 1505-06, 1511-12. One of the men raised his 

arm with something that cculd have been a rifle and said 

somethin9 llkti "come cut of your house" as he pointed it 

"towards ~he front." RP 1518-20, 1523-24, 1530. Brzostowski 

called 911. RP 1520-25. M.A., the teena9e daughter of Mr. Ali 

and Dalmar, also called 911, reporting one of th• men in a 

silver-gray jacket h~d a gun. RP 2305, 2328-30. 

Police arrlved on the scene and saw three males walking on 

a sid~walk in the area. RP 1368, 1378. When poltc~ identified 

themselves with guns drawn, the men ran off. RP 1379. Officers 

~dve chas~. PP 1380, 1479-82. They heard whdt sounded like a 

trash lid slamming shut during the pursuit. RP 1483, 1944-45. 

One male, later identifi~d as Abdi, fall and was taken into 

custody. RP 1331, 1482. Another male, later identified as 

Said, atop~ea and allowed himself to b~ Jetd.inod. RP 1381, 

1383-84. Police did not catch up witn the third male. RP 1331, 

1384. Neither Said nor Abdi had any we~~cns. RP 1461, 1994-96. 

Police found a shotgun and a revolver in a cGcyclin~ bin that 

was ~long the path cf ~ursuit. RP 1384, 13RB, 13S5, 14G2, 

1753-54, 1945-46. 

At trial, Dalmar testified (Dalmar used a Smali int~rpreter 

at trial. RP 2204), that two men, identified aa Forbes ana 

ST.~TEMF.NT C'F }!.DDI'l'IOT\!.l\L GPCLTI'JDS p. 3 



;:,;;.)di I Ctll~iv. ~:.... tt~(j u:...::.1r ;.;L h~·!' house and knocked. R p 2210-11, 

222fi-27. t3bt.; look"'d t.hr.:ougr. t.h~ peOb-·hole d.nd usked what ttH.;;.:z· 

did not hav~ an.:1 .. RP 2210. 3aid wa.s not ~z:oseut durir.y t:.i1is 

enccuntur. RP 2265, 2267. The two rn~n loft and went acrca~ the 

Btreet to u car. RP 2210-12, 2262-63. They opaued tha b~ck of 

the cc~r but: .she· did not: know what: t.ht}j took out. HP 2212-13. 

'l'he t.11110 man rt.;;tu1:ned and knocked on the door a.;iain. nr 

2212-13. The men haJ nothing in their hands. RP 2215. Th~y 

again asked tor money and sh~ a~&in eaid ~he didn't hav~ any. 

RP 2215. The men left and went behind the houae. RP 2215-16. 

Wh~n Dalmar thou~ht they had left, ahe and her son Muatafe 

went to their car ~arkad out front, pre~a~ing t~ taKE her son 

to work. RP 2216. The two men sh~ saw uarliar, joined by ~ 

t_;1ird, ca.;1,..;i b.:a.ck. P2 2217. Dalm-ru· id.antiti£:d th;a third man in 

court dS Said. RP 2228. ForbEs (referred t~ as "Antoni~") h~J 

a long gun and poinced it at her hcuaa while etanGin~ bi th• 

sid~walk. ~P 221$, 2220. She only saw one weapon, which she 

described dS "not d small ~l2tol, it was scm~~hin3 tha~ ~am 

lonsac." RF 2220. She initial!~ t~3Cifi~d th3 c~h~~ two m~n 

aaid tney ~anted mon•1 • RP 2219, 2225. 3h~ lacar clacified 

that Sdid was with the ~ther t~o men dS thE1 ~~proach~d the 

Cdc but he did not ddk f~r mone~- RF 2228. DalmaL ~aid ah• had 

no money and ~sked them to leave. RP 2219. She said they had 

nev1u done: an:t thhi.-.; tv Forbes and a~kec why ha i.:.hre<J.ten.:id ne.r 

chil6cen an~ ~h~t he want~d. a2 2219. Fcrbea a~olo~lz&~, 



~v&nla at trial. (Mr. Ali ~E6c a Somali lnL~~~r~LtL ~L LL~d!. 
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not, it's all the same." PP 2168. 

up when she heare noise outside. PP 2305, 2309. ~~e look~d ouL 

her bedroom window to the backyard and saw two JUiS ~uncbin3 

another man. RP 2310. She identifie~ the vict1m as th~ 

nei9hborhood grass-cutter. PP 2310-11. ane of ths rn~L wat 

Forbes, the other a beld man who livea b~~ind t~e n1 i 

residence. RP 2312, 2371, ?377. Th~ interactl0n ended Jft~~ 

fi.ve minutes. RP 2311-13. M.A. acknowle~yed she coul~ not s~e 

outside t~at well. ~P 2374. 

brother go to the car. RP 2313-14. Thrc~ ~UJS td11 up. RP 

the nei9hborhood. RP ?319. Sha identifiee Forhec, Said (the 

"bald guy") and Abdi in cnurt. RP ?324M ~~di was cit th~ cac; 

she could not r•member what he was doing or whethEr hs ~~~ 

holdi.ng anythin'-!• PP ?324, ~l"~ dic1 r:ot know wt-:at Si':ltc 'W<'l~, 

doing. RP 2324, 2371. 

~.A. called 911 because sh~ h~d a b0tter comm&rj of t~~ 

English lanqu~ge then h~r f~th~~- po ?374. Tn h0c 011 c0ll, 

saw somethiny silver~" PP ??79. rt c.~·· <·:: 

STATEJVIENT OF ADDI'rICNAL GROTJNDS P. 7 



could not say tor certain that Forb~s had ~ gun. PP 2379. 

Sh£ testified t~at Foth~s wor6 ~ JCai co~t. R~ 2324-25, 

2365, 2379. Said wo1e black. RP 2324. She did not remember 

what ~bdi wor.e • .RP 222 1). Sbt: .ii:! not see the bald .;;u:z (S<Sicl 

1o1ith .:.t ·:::un. PP 23Gf-f'). :;:he:· was unc(;;t:tai11 wh~U1er she saw tht:: 

gun when the men w~re at hec mot~er's car. RP 2332. M.A. ~i~ 

net ~ee an1 men come to th~ door dnd ~id noL -~~ ant wen ~O£nL 

a ~un at her father. RP 2370. 

R.A., anothtic teenase daughter, ha~rd yelling and screamin~ 

from the back side ot house. RP 16€5-66, 1873, 1909-10. She 

looked outside and saw three black men harassing an old mar 

i.:hwlifie<) tJ.S th\o: nt.d~hi:ocncod i:,;cas~ cutter. RP 1074-75. Cn1o-: 

front of him. PP 1C76. ::h~~ ci.-5 not :.H::t: tht 1nen tlit hin1, but 

maint&ine~ hi~ fdce was bruise~. RP 190f. en~ man hdd a "shi~~ 

From a 6cwn~tairs ~indcw, a~~ ~•w h~r mcLher dno Muct~t~ l~ 

t. 8 . 



was unable to identify the three men. RP 1888. They wore 

puffy, heavier jackets. RP 1892. 

~ust~f~ '~J t~st!fi~~ thft~ he went to get in the car with 

hi3 moth~~ P? ~hE could drive him to work. PP 1602. Cnce 

P" 1~03. Tvo of t~e men asked his mother fer money while the 

t~!r~ otood bahin~ the~ wit~ a shotgun oointed at the family's 

hona~, PP lf,f"!:i-Of, 1608, J.6'25, 11537 .• The guy with the shotgun 

vore a blac~ coat. HiA mother said "Don't ?Oint a 1un at my 

house" and "T h~v~ ~ids at thn houaa." RP J609. She rlrove off. 

P? l~!l. Tt all h~ppenea vary quickly. RP 1634-35, 1639. 

Moh~med ~)f waa concnrned about the group of young men 

loi~ering nea~ hia house, drinking, smoking and using drugs, 

and ~~a rreviouqly complained to the Housinq Authority about 

~he~. RP ?J~6, 71RO-Al, '192. M.~. also acknowledged there had 

~e~n ~ probl~ffi with young people hanginq outside their house 

~~inking ~nd makin0 naiaA. PP ?376~ At trtal, nalmar ~enied 

~~f ~~ bothered b~ the lott~rin9 men. PP 2250. Dalmar herself 

i.;0•11.r: te,l .1 •·h~~m to h:av~ if the\' werf.' crinkinC< and there were 

children i" the house. RP 2251. ~ccording to Officer Skommesa, 

the Hous!nq Authority community liaison, Dalmar had complain~~ 

~hout people hangin~ out on the stre~t. PP 2~18~ 2421. 

M.r.. testified that ehe spoke with her family after the 

incident and all a9ree on what happened. RP 2339-40. on the 

Ht~nd, ~o~amed ~Ii denied talkjnq about the incia~ot with M.A. 

or the other children. RP '191-92. Mustafe said t~ey had "not 
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!-_:1;,-;coms min~;l!i!"i vii':'.; ;:~oi'lt-1•frVE"r,t it•formi-itiol"', i .. f:. ir:f;;.:.r 11<r::ition 

r-gl0v~nt to ~0 ·'.'.'·vert •·hat (~.>.1n t:·o<: irtte·ur'.ltr~'".i int: ti'~·, rrewcry. 

~~ 25S2-6S, 2610-11. I! in~ccur~t0 post-event informatlo~ is 

2558-69, For example, yoet-avent intorwation may "r~constr~ct" 

a m~mory t~at the ~ereon ee0n was ~n ac~uaintance cat~Er than 

a stranger, leadin~ to mistdentt~icaticn. RP 2588-89, 2607, 

?E09-l 0. G'enf)ra l exp cc t;,1 t: ion.:; -"if f .:>c i:. !-'~i".C•~:- ti 0:1a (:: wh ,'\ t .is 

seE:n ana wind m:; tn e f;<.?r":4or1's memor:'• ~P 2591, 260B. Oth.:1: 

of time tc obet;>r.ve,. and fltress, rr.rly caut"e a :•Grson to 

m~M0ry. RP 2f12-l3. 

~s argu~~ to the ~~ry, t~~ ~~f~~~~ t~eory wa~ t~e• t~~ 

State did net ~rove Saia attemrte~ to cc•mit first A~~r~£ 

P. 1.0 



and was exa~gerat~d. RP 2910, 2915. Saia's ~res~nce at th~ 

scene was insufficient to show accomplice liabilit~ for the 

attempted robberies. RP 2912. Nor did the State frcve Said 

possessed a firearm. FP 2912-14. Counsel also referenced Dr~ 

Loftus's testimony that memories can b~ inaccurately 

r~constructed through post-event information. RP 2917. 

E. ARGUMENT 

1. JURY INSTRUCTIONS NO. 14 AND NO. 18 WERE INVAT..ID AS 
T::IEY RELIEVED THE STl\TE OF THE BURDEN OF PRCYING EVERY 
ELEMENT OF ATTEMPTED FIRST DEGREE ROBBERY 

Tha State aubmitted ~ury instructions Ho. 14 and No. 18 

which relieved the State of the burden of proving lh~c Said 

was guilty as a principal of the attem~ted first dti~~e~ 

robbery of Dalmar. Rased on Jury instruction No. 18 the s~ate 

needed to prove principal liability on tnat chdrg~, bul 

because Jury instruction No. 14 r6lieved the State of ch~ 

burden of proving principal liability by changiny the 

definition of th~ element~ of fi~st degree robber~. 

a. As a matter of due process, the State must prove each 
element of the offonse beyond a r:easonable doubt, 
and such proof must rise above speculation for facts 
necesaart to convict. 
Jury instruction No. 14 relieves the State of that 
burden. 

The Due Process Clause of the Fourteenth Amenam~nt .c;.r:ot""ct.s 

the accused against conviction except upon proof beyond a 

reasonable doubt of every fact necessary to constitute the 

er imi; with which he er sh(.> i.s cha rg~d. l.!2 re Winsh i..f:, 397 u. S -

['_ ll 



3 J'~, 3 6 4 , 9 c s . ct . lo 6 8 , 2 5 t • Ed .. 2 d 3 ~ e ( l 9 7 o ) ; s a e E - s • , 

Solis v. Garcia, 219 F.3d 922, 926-27 (9th Cir. 2000): State 

v. Hundley, 126 Wn.2d 418, 421, 895 P.2d 403 (1995); U.8. 

Const. am~nd. XIV, wash. canst. &rt. I, §3. 

The Sixth Amendment to the United States constitucicn (u.s. 

Const. amend. VI) and article .!_, sec ti on ll_ cf the Waa.:>n in'.:! ton 

Constitution (Wash. Const. art. I§22) reG,uire that a. :jury in a 

criminal trial be instructed on all elemer.ts of a char~ed 

crime. State v. Richie, 191 wn.t'\pp. 916, 365 P • .'3d r;o (201S}. 

Whether a jury instruction correctly states the applicable 

law is a question of law that we review de ncvo. Set: State v. 

Pirtle, 127 wn.2a 628, 656, 904 P.2d 245 (1995). Befor6 

addressing whether an instruction fairly al lowed the f.-artiias 

to ar:gue the case, the court must first determine whf.d:.her the 

instruction accurately states the law without misleading th~ 

jury. State v .. Peosta, 101 wn.2d €12, 619-20, 683 P.2c.i lOG9 

'1984). Jury instruction must be relevant to the evidence 

pces~nted. State v. fIU<;2h£;n, 106 Hn.2d 176, 191, 721 P.2J :o;.: 

(1986). Instructing a :;uq· so a.s tc. rel.iE.:Vd '-hE: Stac.e of li:.Q 

burden to prove all cf the t?lernents of tho: case: is rev~rsibi1:::< 

en.-or .. 1tat~ v. sco:tJ:_, 110 wn.2n 6R2, 690, 757 P.~d 492 

( 1988). A constitutional error is harmless onl:y it we Cl.rt: 

convincec beyond a reasonable doubt that any rea.:ionablt! jur.x 

would t·each the same result absent the error. Stat.:: v. F.aster, 

13C'· wn.2d 22B, 242, 922 P.2d 1281) (10<?6). (quoting State: v. 

Linehan, 147 wn.2d 63P {May 9, 2002)). 
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-Jur:t in.struclions that rt:·lieve th(': Stat~ of its our6~n 1.0 

::rove every element of tht:: crime criargee may bi: con.:;;iaeto:id tcr 

the first time on rcvi..:.w • .State v .. Walker, 182 ~m.2J 463, 3L.!l 

P.3d 967 (2015). 

In revh~wins an ambiguous instruction, lhe inquiry is not 

how reasonable ~urors could or would have understoQa ~h& 

instructio~ aR a whole; rather, the court must in~uir• whether 

there is a "t'ea.eonab le :i. H:~l ihocd" that the :;urx has of-f lie.c 

Lh~ ~hall~n~~d instruction in a wai that violat~s the 

Constitution. See Estelle v. McGuire, 5i'2 u.s. 62, 72, 112 

S.ct. 475, 116 L.Ed. 2a 385 (1991); eS':tdt: v .. Calitocniu, 494 

u.s. 370, 3'30, 110 s.ct .. 1190, 108 L.Ed.2d 316 (1990). In 

order to show 6ue p~ocess violation, the petitioner must show 

both ambiguity and a "reasonable likelihoo6" that the Jury 

a~plied the instruction in a wa~ that violates the 

Constitution, such as relievin~ the State of its burden of 

proving Ever~ element beyond a reasonable 6oubt. !~ddin~ton v • 

.sar.aused1 555 u.s. 179, 190-91, 129 s.ct. 823, 172 L.Ec.2c 532 

(2009). (internal suotations and citations omitt~d}. 

The court bt;.•9ins it'R analyois cf the constitutionality of 

jury instruction6 with the basic ~rinci~l~s found in In re 

"• h' .. "lC'\"' T1 c V• lfll3 lf,J1 -' -· I . •...; • 35ft, 90 s.ct. ic·~~i, 25 L.ea.2:.J 368 ( 1970) I 

wher~ the Ccuct helC: that tr;e J,.iCO.sc:;cution must .i:'rovt:: berond a 

i: eaoonable uoubt ".:vet",; [act nec.;eb.sar: i to con.st i tu tE:.: the cc ime: 

with which [tht ~~fendant 1 is chac~eci.M I~. at 364. An 
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instruction th':i t shifts the burden cf i::d S?rov ing any e 1 emt:nt: 

cf a criminal offense violates ciut ~rocess. MJllan£~ v. 

t\i 1 bu r , 4 2 l U • S • 6 f 4 , 7 0 l , 9 5 8 • C t • l 8 P l , A 4 [ • E <~ • 2 :::i 5 0 8 

(1975) • 

.. 'Tut.f inatrucr.ion No. 14 is ambiguous and violated Sciid's 

cons ti tut i.onal right to oue p:ocess by relieve that Eta t'° cf 

the burden of frcving every element of the crim£ cf attem~ted 

first degree robbert of Dalmar. 

Robbery in the Firet Degr~e ar~: 

(1) That on or about a ~iven datE, a. 6efendant. unlawfully 
~ook personal property from the person or in th& ~Lesence of 
a.noth'1i!r ~ 

{2} That a defendant intended to commit theft of the 
property; 

( 3) That the taking was against the person's will by a 
defendant's use or thr·eatened use of immediate for. ce, violence 
or immediate force, violence of fear of injury to that t:erson 
or to that person's property or to the person or pro~~rt1 of 
another; 

( 4) That force of fear was used by a defendant to obtain or 
retain possession of the fi~o:;er.ty or to prevent er overcome 
resistance to the talking; 

( 5) That in tne commi.s1:1ion of these acts or in immediate 
flight ther=efron: a defendant or an accomi:-·lic;; was arme:-ci with a 
deadly weapon; and 

(6) That any of these acts occurred in the St~~e of 
Washington .. 

Thi.:a clearl:z rElievE'<.:; the State c,f havin3 to prove that 

the defendant intend~d tc commi.t the crime of Pctber y in the 

first C:eg ree. .r:i_s the Prosecutor chan-:;ed the \o'Ording of tile 

definition of Robbery in the first d~yre~ .. 
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Ms. Voorhees, (Prosecutor) stated: The only thing Lha t I 

noticed in re-lookin0 at that is--and I -- it's just to be 

consistent, a~d I had changed it in a couple flaces and not in 

others, wheth~r or not we want to refer to it as the defendant 

or a ~efendant. I caught it in the first couple cf ~ar&9raphs1 

but not further down. But I can certainly fix that so that 

they all say "that a defendant." And I think that JUSt makes 

it more ~~n~ric. RP 2765 Linen 4-11. 

By the State changing the d~finitlon of Robber~ in the 

first degree (By changing the word "the defendant" to "a 

defendant"), relieved the State of having to prove that the 

defendant (Said) intended to commit first degree robb~~y, and 

made it so that Saia could be convicted if any of the 

defendants intended to commit first degree robbery, even 

though there is not any accomplice liability instruction on 

Count 1. (See jury instruction 18). 

Ms. Dalmar clearly stated "He only came toward the side of 

my window, he aid not even us~ his hands, and he had not done 

anything to me. An~ he was not part of the other grou~ at the 

beginning." RP 2264 line 7-10. So it it was not for the 

invalid jury instructions the jury could not have found Said 

guilty of robbery in the first d09ree aa charged in count I, 

as there was not accomplice language in counc l. 

Even the trial judge stated: "And I will acknowledge lhdt 

your involvement in this i;;articula:c incid~nt was cc::r ta inly uot 

-- did not appear to be the instigate~ and I don't think the 
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jury felt that :LL wc..s, either. I'm fairl;,· certain that they 

found, with cega~~& to the atle~pted robber), that through th~ 

accomplic~, and it ~cesn't t~ke ruuct to be an accomplice, aa 

I'm sure it wa~ explained to you and the la~ provide&." 

However th~r~ was no accomplice liability in the to-ccnvict 

instruction on count 1. Sey instruction No. 18. 

'J.'his shows both that the instruction was ambiguous and that 

then:: is a. ceet.sonablt. likelil;cca that the jury onl:t found Said 

guilty to Lhc atLem~teci first d~9re& ~obber~ in count 1 

hecause of the ambiguous ~Ur¥ instruction given in No. 14. 

b. As a matter of due process, the to-convict instruction 
must contain all essential elements of a crime. 

"A trial court's failure to instruct t~e jury as to every 

element of the crime charged violate~ due process." State v. 

!!.!~· 184 Wn.App. 140, 148, 336 P.3d 99 {2014); u .. s. Const. 

amend .. XIV. A '"To comrict [jury] instruction must contain all 

of the elements of the crime,''' and "'must make the relevant 

legal standar~ ruanitestl~ a~~arent t~ the av~ca~e ~uccr.'" 

State v. K~llo, 166 wn.26 ~t 8S4 (~uoting Stat~ v. Wald~n, 

131 wn.2d 46;, 473, 932 ~-2~ 12:7 (10S7)). 

"We review alleged errors of law in JUrt insttuctions de 

novo.'' State v. Fchr1 185 v~n.AH-'• E:05, 514, .?41 P.3d 363 

(2015). A Jur~ insttuction is errcn~ous if it reli~ves the 

v. Deryke, 149 wn.?d 906, ~n2, ·n F • .?.d 10PO (.?CC<?). A 

to-convict instruction must contain al 1 E::ssential elem€:nts of 
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a crime because it serves as a yardstick by which the jury 

measures the evidence to determine the defendant's guilt or 

innocence. Id. at 910. The fact that another instruction 

contains the missing essential element will not cure the 

aarnage caused by the element's absence from the to-convict 

instruction. Id. (quoting State v. Richie, 191 Wn.App. 916, 

365 P.3d 770 (2015)). 

Said contends that, because it is impossible to know what 

effect inconsistent instructions may have on a verdict, 

prejudice is presumed in instances where the trial court giv~s 

irreconcilable instructions. However, thus is true only where 

the contradictory instructions pertain to a material issue in 

the case. See Hall v. Corp. of Catholic Archbishop of Seattle1 

80 wn.2d 797, 804, 498 P.2a 844 (1972). 

The to-convict instruction on Count r, Instruction No. 18 

stated: 

To convict a defendant of the crime of attempted Robbery in 
the First Degree as charged in Count I, each of the following 
elements of the crime must be proved beyond a reasonable 
doubt: 

(1) That on or about December 30, 2013, the defendant did 
an act that was a substantial step toward the commission of 
Pobbery in the First Degree against Halimo Dalmar; 

(2) That the act was done with the intent to con1mit 
Robbery in the First Degree; and 

(3) That the act occurred in the State of Washington. 

If you find from the evidence that each of these elements 
has been proved beyond a reasonable doubt, then it will be 
your duty to return a verdict of guilty as to Count I. 
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This instruction does not list the elements of att~m~ted 

first de~cee robbery. 

WPIC 37.02 lists that Pobbery - First Degree - ElemEnts 

are: 

To convict the defendant of the crim~ of robbery in the 
first degree, each of the following six elements of the crime 
must be proved beyond a reasonable doubt: 

(1) That on or about (date), the defendant unlawfully took 
personal f.roper ty from the person [or in the presence] of 
another; 

(2) That the defendant intended to commit theft of the 
property; 

(3) That the taking was against the person's will by the 
defendant's use or threatened use of immediate force, 
violence, or fear of injury to that person (or to that 
person's property] [or to the person or property of anoth~r]: 

r4) That force or fear was used by the defendant (to 
obtain or retain possession of the property] [or] [to prsvEnt 
or overcome resistence to the taking] for~ [to prevent 
knowledge of the taking); 

(5) [(a) That in the commission of these acts [01: in tht
immediate flight therefrom) the defendant [was armed with a 
deadly weapon]] [or] 

r(b) That in the commission of thbse acts [or in 
immediate flight therefrom] the defendant displayed what 
appeared to be a firearm or other deadly weapon;] [or) 

[(c) That in the commission of these acts [or in the 
immediate flight therefrom] the defendant inflicted bodily 
in'·ury·1 [orl _J I - -

r(d) That the d~fendant committed the robber~ within 
and against a financial institution;] and 

(6) That any of these acts occurred in the State of 
Washington. 

II 

STATEMENT OF ADDITIONAL GROUNDS P. 18 



The fact that th6 to-convict instructions contained in jUC~ 

instruction No. 18 did not contain the essentlal ~lement 

re~uired to prove attempted ro~bery in th~ first de~ree, this 

court needs to vacate the conviction. See State v. Richie, 191 

Wn.Apf. 916, 365 P.3d 770 (2015). 

Its easy to see that because the tc-convict instruction on 

Count I did not have the essential element listed in it, that 

is why the Jury was able to convict Saia of attempted first 

degree robbery (as an accomplice. See Judge's statement at PP 

3128 lines 15-22). Even though the victim (Halirno Dalmar} 

stated that: "He only came towards the side of my window, he 

did not even use his hands, and he had not done antthing to 

me. And he was not part of the other group at the beginning." 

And there is not any type of accomplice langudge in the 

to-conviction jury instruction No. 18, on Count I. 

However the same jury was unable to reach a verdict fer 

Antonio Forbes who was the principle in the attempted robbery 

and Dalrnar said that he had a gun cin6 ask~d her for rnon~y. 

This JUSt goes to show how the juri misunderstood the ~ur 1 

instructions. 

The united States Supreme Court has held that it is a 

fundamental due f-rccess violation to convict and incarcerate a 

ferson for a crime without proof of all th~ elements of thH 

crime. Fiore v. V\hite, 531 u.s. 225, 228-29, 121 s.ct. 712, 

148 L.Ed.2d 629 (2001). 

II 
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2. TRIAL COUNSEL WAS INEFFECTIVE WHEN HE FAILED TO OBJECT 
TO JURY INSTRUCTION NO. 14 and NO. 18 

Trial counsel was ineffective ~hen he allowed the St~te to 

submit jury instructions that had the aefinition of the crime 

of ficst degr~e robbeq; changed, (jury instruction l~o~ 14), 

and then did not list the elements cf the charged crime of 

attempted first degrE·e rohbery, (jury instruction No. 18). Tht: 

conviction must be reversed. 

a. Both the United States Constitution and the Washington 
state Constitution guarantees the right to 
effective assistance of counsel. 

A criminal defendant is guaranteed the right to effective 

assistance of counsel. u.s. Const. amend. VI; Const. art. 

1,§22; State v. Grier, 171 wn.2d 17, 32, 246 P.3d 1260 (2011). 

Washington has adopted the Strickland two-pronged test to 

determine whether a defendant had constitutionally sufficient 

counsel. Strickland v. Washington, 466 u.s. 663, 687, 104 

s.ct. 2052, RO L.Ea. 2a 674 (19114); G'd.er.1 J.71 wn .. 2a at 32. 

under Strickland, the a~fendant carries the burden of ~hewing 

(l' that counsel's performance fell below an obJective 

standard of reasonableness and (2) that this deficient 

performance prejudiced the defenst. Strickland, 466 u.s. at 

687-88. We defer to the decisions of defens~ counsel in the 

course of representation and strongly presume that co~nsel's 

performance was reasonable. Grier, 171 wn.2d at 33. A 

defendant can rebut the presumption of reasonable ~erformance 

by showing that there is no conceivable legitimate tactic or 
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strat~yy tc explain counsel'~ conduct. l~. See Slate v. 

R e i ch en bench , 1 5 3 1-i n • 2 <) 1 2 S , l 3 O , 1 0 l P • 3 d 2 C ( 2 G O 4 ) (.:. _. u c tl. n::: 

State v. Brewcztnski, 173 Wn.A~~· 541 (2012). 

It is eas~ to see that that~ was no l~giti.mciL~ tactic c~ 

sLrdce~v to alto~ the Stat~ to chanse the 6etinitlcn cf what a 

there are three defen~antb. This allow~~ th£ Stat~ to convict 

Said of attempt~a first degr~e robbery as an accom~lice av~n 

though there was not accompl1cc 1anyua. 1;:ie iri. th~ to-cunvict 

jury instruction for Count I. 

And then to allow the State to submit a Jury instruction 

that did not even list the elements of attempte6 robber~ in 

the first 6ey1~e in the to-convict instruccion, ~ury 

instruction No. 12 was also ineffectjve. 

It is clearly ineffective assistance cf couns~l Lo dllcw 

the State to submit two jury instructions that relieve the 

State of the burden of proviny ever~ &lement ot the crime 

3. TRER~ w~s INSUFFICIENT EVIDENCE TO CONVICT SATD OF 
ATTEMPTED FIRST DEGREE ROBBERY 

.Slatt: :toiled to ~rov~ th& "substantidl 

evidence was alsc insufficient to ~rev~ Said wa6 ~uilti aa u 

~rincipal of the atterupteti fitst d0gcec robber~ ot Dalmdr. 

Rased on tha ~uc1 instruction, th9 ~ta~~ n~c6~3 ~o ~rcvc 
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a. ~s • mattGr cf eu~ pt~c~ss, Lbe Sta&~ fil~st ~rove each 
element of the offense beyond a reasonable doubt, 
~n~ ~uch ~roof must rise above Sf~culation 
for facts necessary to convict. 

When a defendant challenges the sufficienci' of the evidence 

supporting his conviction, we £xamine the record tc decide 

whether any rational fact finder could have found that th~ 

State proved each element cf the offense beyond a reasonable 

doubt. State v. Green, 94 wn.2d 216, 221, 616 P.2d 628 {1980) 

t.Ed. 26 560 (1979)). In a sufficiency of the evidence 

challenge, the defendant admits the truth of all the State's 

evidence, therefore, we consider the ~videnc~ ana all 

reasonable inferences from it in the light most favorable to 

the ~tata. State v. Salinas, 119 Wn .. 2d 192, 201, 829 P.2J 1068 

(1992). Further, direct evidence and circumst~ntial ~vidence 

are ~quallt r~liacle. State v .. D~liliarL~£, 94 ~h.2C 634, G36, 

618 P.2d 99 (1980). 

The term "robber~q is definEd in RCW 9A.56.190. 

RCW 9A.56.190 states: 

A person ccmmi t.s ro~:iber i wh e:n hi,; or she unlawfully- takes 
personal pro~erty from the ~~rson of anoth~r or in his er 
her presence against his or her ~ill b} the us~ c~ 
threatened use of immediate force, violence, or tear cf 
injury to that f~rs~n cc his or her pro~erty 
or the ~erson or ~roperti of an1one. such fo~c~ or f~ar 
must be useo to obtain or retain ~ossession of th~ 
propertt, oc to ~revcnt or overcome r€sistance to the 
taking; in ~ither of which cases the degree of. force is 
immaterJal. (Em~hasis added.) 

S'T·ATEMENT Cf' 1\DDITIO:;AL Gl<OUND3 P. 22 



;.. r.obb<:~r1 ccnvl.ct io.,. ca"". be .supported by evidence of any 

threat t~at injuccs an owner to oart with his property. State 

v. Handbur~h, llQ wn.2d 2e4, 293, 830 P.2d 641 (1992). The 

Criminal Cod~ defines a threat to include any dir~ct or 

indirect communication of intent to cause bodily injury, to 

darna~e propert~, or to physicaaly confine or restrain another 

person. RCW 9A.04.110(28)(a)-(c). 

All evicience mu.::H: be considered in the light mo.st favorable 

to the p.cosect::tic•n. Jackson v. Vi:r.gin_ia, 443 u.s. 307, 319, 99 

s.ct. 2781, 61 L.E'd. 2d 560 (1979); Jones v. wooa, 114 F.3d 

1002, 1008 (9th Cir. 1997). It is the trier of fact's 

responsibility to resolve ccnflicting testimony, weigh 

evidence, and draw reasonable inferences from the facts. It 

must be assumed the the trier resolved all conflicts in a 

manner that supports the verdict.. ,Jackso!!._y. Virginia, 443 

u.s. at 319; Jones, 114 F.3d at IOCE. The relevant inquiry is 

not whether the evidence excludes every hypothesis except 

guilt, but rather whether the jury could reasonably arrive at 

thi.s vE,rdict .. Unjtea St~_E~s v. Marcf;, 940 FH2d 455, 458 (9th 

Cir. 1991). Circumstantial ~vidence and the inf&r~nc~s 

c~:asonablt drawn therefrom can b~ sufficient to prove any foe t 

and to sustain a conviction, although mere suspicion or 

speculation does not rise to the level of sufficient evidence w 

United States v._lli.uffeE_, 922 F.2a 508, 514 (9th Cir .. 1990); 

See Jones v. Wooo, 207 F. 30 at 56 3. The court must base its 

determination of the suffj c]ency of the evidence f"rom a review 



of the record. 9:_<!-_<? .. ~~.~E' at 324. 

The Jackson stan6ar6 must oe applied with rEference to th& 

substantive olem~nts of the criminal otf~nse as defined by 

state law. ,Jackso!l, tJ43 u.s. at 324 ri.16; Windham v. Merkle, 

163 F.3d 1092, 1101 (9th Cir. 1998). However, the miniwum 

amount of evidence Due Proc~ss Clause requires to ~rove an 

offense is purely a matter cf federal law. Coleman v. Johnson. 

u.s. , 132 s.ct. 2060, 2064, 182 t.Ea. 2a 978 ( 2012) 

(per curiarn) ~ For example, under ~.£~~_2~1 juries have a broaa 

discretion to d&cide whac inferences to draw and are required 

only to draw re~sonable inf~rences from basic facts to 

ultimate facts. Id. 

The only evidence the State presented in connection to the 

attempted first degree robbery of Halima Dalmar, was her 

testimony. Ms. Dalmar testified that "He only came towards the 

side of my window, he did not.: even use.: his hands, and he had 

not done anything to me. And he was not part of the other 

group at the b~ginning." She does not even say that Said asked 

for any~hing. This does not constitute an attempted first 

degree robbery as che Jury instruction don't have an 

accomplice language and he would have Lo have beer1 the 

principle Count I. 

This clearly shows that there was insufficient evidence to 

convict Said of Attempt~d First Deyt~e Pobbery in Count r. 

II 
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F. CONCLUSION 

For- the reasons stated above, the .Appellant respectfully 

requests this Honorable Court to reverse his conviction. 

RESPECTFULLY Submitted this _:]__ day of July I 2016 .. 

Adbunasir Saia, Pro se 
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PROOF C~ SEFVICR PY MAILING 
GY A PERSO~ IN STATF CUSTODY 

Fed&R.civ.i:'.~-,, 28 n.s.c. ~174(i) 

I, Abdunasir Said, 6eclare: I am over th~ ase of 21-years, 
and a party to th'IElaction. I am a resident of the Clallam Bay 
Corrections Center in the County of Clallam, State of 
Washington. My Prison address is 1830 Ea~le Crest Way, Clalldm 
Eay, WA 98320 

On the .:J__ day of .July, 2016, I served a CO!!l' of 
APPELLANT'S STATEMENT OF ADDITIONAL GROUNDS: on the Parties 
herein hy pl5cing rrue and correct copies tnereof, enclosed in 
a sealed envelope, into United States Mail (posta~e ~re-~a10) 
in a deposit box as ?rovided dt the above named correctional 
institution which I am ~resentlt confinea. The envelope's were 
addresses as follows: 

THE COURT CF APPEALS 
DIVISION I 
f100 University Street 
Seattle, WA 9Al01-4170 

Pro.s1::cutin9 Atty. King Countl' 
Kin~ co. Pros/A~~ Unit Su~erior 
W554 Kin~ County Courthouse 
516 Third ~venue 
Seattle, WA 98104 

Casey Grannis 
Nielsen Broman & ~och, PLLC 
1908 E. Madison SL. 
Seattle, WA 98122-2842 

I certify, state and declare under ~enalty 
the laws of the Unitea States of Amarica that 
true and correct to the bes~ of my knowledge. 

01 ~tr J Ul' i undt:r ... 
the foregcin~iSUJ~.! 
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