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A. INTRODUCTION 

The Parties are neighbors in a unique cul-de-sac in Bellevue, 

Washington, referred to as "Pickle Point" (Pickle Point Neighborhood). 

Each of the neighbors owns one of the four Pickle Point homes and an 

undivided one fourth (1/4) interest as tenants in common in an adjoining 

common property ("Common Property"). The Common Property is 

subject to a covenant (1968 Covenant), requiring each of the owners to 

pay one fourth (1/4) of the costs of developing and maintaining the 

landscaping and tennis court on the Common Property. The Common 

Property is also subject to a separate set of declarations which contains a 

provision prohibiting division of any parcel into a smaller parcel, and 

multiple provisions addressing maintenance and repair obligations as well 

as usage rights of the Common Property ("Pickle Point Declaration" or 

"PPD" herein). Despite the maintenance covenants, the Common 

Property has fallen into a dangerous and dilapidated state of disrepair. 

Birney Dempcy and Marie Dempcy (Dempcys), owners of one of 

the Pickle Point properties, sued the other co-tenants to enforce the 

covenants and compel the maintenance to the Common Property, and they 

also sued to enforce certain specific covenants of the PPD which the 
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A veniuses were violating. 1 The Respondents counterclaimed and brought 

an action, inter alia, to partition the Common Property under 

Washington's partition statue RCW 7.52 et. seq., and argued that actions 

concerning the Common Property required a vote of two or more 

neighbors approving. The trial court erroneously dismissed the Dempcys' 

causes of action and ordered partition of the Common Property on 

summary judgment. 

The trial court erred because partition under RCW 7.52 et. seq. is 

inappropriate where there is: (i) an express and/or implied agreement 

preventing partition; (ii) equitable rights which would be minimized and 

defeated by partition; and/or (iii) a covenant or restriction which partition 

would violate. Further, under the 1968 Covenant, PPD and Washington's 

common law, any of the tenants in common has the pro rata obligation to 

maintain and repair the Common Property, and any tenant in common can 

enforce this obligation. Regardless of any obligation, any tenant in 

common has a right to maintain and repair the Common Property. The 

Trial Court also erred in awarding attorney's fees to the Respondents. This 

Court should reverse the Trial Court's Orders and Findings and direct 

entry of judgment against Respondents, and in favor of Appellants, the 

Dempcys. 

1 The Trial Court found that the A veniuses were violating the PPD in regards to a large 
hedge between the two properties blocking the Dempcys view to the north. 
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B. ASSIGNMENTS OF ERROR 

1. The Trial Court erred in Order #1 in its Certification of Judgment 
pursuant to CR 54(b). (CP 751-6). 

2. The Trial Court erred in Order #2 in its Certification of Judgment 
pursuant to CR 54(b). (CP 751-6). 

3. The Trial Court erred in Order #3 in its Certification of Judgment 
pursuant to CR 54(b). (CP 751-6). 

4. The Trial Court erred in Order #4 in its Certification of Judgment 
pursuant to CR 54(b). (CP 751-6). 

5. To the extent contained within in the Certification of Judgment and not 
stayed, pursuant to the Court's Order, dated April 7, 2015. 

a. The Trial Court erred in entering its Order Granting 
Respondents' Motion for Partial Summary Judgment. (CP 719-
723). 

b. The Trial Court erred in entering its Order Denying Plaintiffs' 
Motion for Partial Summary Judgment. (CP 715-718). 

c. The Trial Court erred in entering its Order Granting 
Respondents' Supplemental Findings in Support of Need for 
Partition. (CP 751-56). 

6. The Trial Court erred in failing to award the Dempcys attorney's fees 
and costs. 2 

Issues Pertaining to Assignments of Error 

1. As a matter of law, did the Dempcys establish that there was (i) an 
express agreement and/or implied agreement preventing partition under 
RCW 7.52 et. seq. (ii) equitable rights which would be minimized and 

2 Though not scheduled to be briefed at this time, to explicitly preserve all appeal rights, 
this error is explicitly designated and, also, as it specifically affects Assignment of Error 
4--0rder #4. 
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defeated by partition under RCW 7.52 et. seq. and/or (iii) a condition or 
restriction which partition under RCW 7 .52 et. seq. would violate? 

2. As a matter of law, do all Parties hereto have an obligation under 
the 1968 Covenants, the Pickle Point Declaration, and Washington's 
common law regarding tenancies in common to share pro rata in the 
obligation to maintain and repair the Common Property, and can any Party 
hereto enforce this obligation as to the other Parties? 

3. Regardless of a right of contribution from the Dempcys' tenants in 
common, did the Appellant, as a tenant in common, have the basic right to 
maintain and repair the Common Property so long as such maintenance 
and repair did not interfere with the other tenants in common use and 
enjoyment of the Common Property? 

4. Are the Respondents, or any of them individually, liable for the 
monetary damages arising from their interference with the Dempcy's 
contract to maintain and repair the Common Property? 

5. Are the Dempcys entitled to an award of attorney fees? 

C. STATEMENT OF THE CASE 

1. The Parties Share a Common Property as Tenants-in-Common. 

Originally, the area comprising the Pickle Point neighborhood was 

owned as tenants in common by Anton Mueller and Susan Mueller and 

Chris Overly and Amanda Overly. (CP 313; 321-35; 549-74). The 

Muellers and Overlys then divided the area into five separate properties by 

means of recording a series of Statutory Warranty Deeds AFN 6409011, 

AFN 6409012, AFN 6369358 and Real Estate Contract I Statutory 
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Warranty Deed AFN 65831903 I 7206220461 (CP 313; 321-35; 549-74). 

The result was the creation of four (4) residential properties and one 

"Common Property" owned by the four residents of the residential 

properties as tenants-in-common. (CP 313; 321-35). These four properties 

and the Common Property are, the Pickle Point neighborhood---an upscale 

Bellevue neighborhood and is unique for its open, expansive and park like 

atmosphere and stunning views. (CP 299-300; 313; 321-35). 

The Dempcys moved into the neighborhood in 1973 and have loved 

and cherished their home and neighborhood for 40 years. (CP 299-300; 

377-82). They wish to preserve its unique qualities-and, of course, their 

property's value. However, the dilapidated and dangerous condition of the 

3 Counsel for the Dempcys submitted a supplemental declaration, which the trial court 
considered, setting forth the precise chain of title. (CP 719-20; 575-604). Deed AFN 
6409011 conveyed the current Dempcy Residence from the Muellers/Grantors to the 
Overlys/Grantees and subject to that transfer the Grantees (Overlys and their successors) 
were obligated to maintain landscaping and a tennis court on the Common Property. (CP 
578-84). The Overlys then sold their property to the Dempcys by Deed AFN 
7309120089. (CP 393-7; 424-8). Deed. AFN 6409012 conveyed the current Avenius 
Residence from the Overlys/Grantors to the Muellers/Grantees and subject to that transfer 
the Grantees (Muellers and their successors) were obligated to maintain the landscaping 
and tennis court on the Common Property. The various successors ultimately ended in a 
conveyance to the Aveniuses. (CP 575-6; 593-604) Deed AFN 6369358 conveyed the 
current Shannon Residence from the Mueller-Overly/Grantors to Flynn/Grantee and 
subject to that transfer the Grantees (Flynn and their successors) were obligated to 
maintain the landscaping and tennis court on the Common Property. The various 
successors ultimately ended in a conveyance to Shannon. Deed AFN 6583190 I 
7206220461 conveyed the current Zemel Residence from the Mueller-Overly/Grantors to 
Jongejans/Grantees and subject to that transfer the Grantees (Jongejans and their 
successors). The various successors ultimately ended in a conveyance to Zemel. CP 575-
604; 605-11. 
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Common Property today is out of character with the neighborhood that 

they love. 

At this time the Pickle Point neighbors, from south to north are as 

follows: Dempcy 429 SE 94th, Bellevue, Washington (Dempcy 

Residence); Avenius 425 SE 94th Ave (Avenius Residence); Zemel 403 

SE 94th Ave (Zemel Residence); and Shannon 407 94th Ave SE (Shannon 

Residence). (CP 104, 310). All the residences are upscale and of a unique 

style. (CP 312).4 

Pickle Point includes a Common Property which is the subject of 

the Lawsuit and this appeal. (CP 312). The Common Property consists of 

an outdoor tennis court, lawn, landscaping, retaining wall, and access 

roads. (CP 312). It is uncontroverted that the southern portion of the 

Common Property (South Common Property) has become dangerous and 

dilapidated. (CP 105; 307). As revealed in the various surveys and expert 

declarations, the South Common Property disproportionately affects the 

Dempcys. (CP 307; 355-63; CP 270-72). In contrast, the northern portion 

of the Common Property (North Common Property), which admittedly 

affects the three Respondents almost exclusively, has been maintained and 

repaired, and no dilapidated or dangerous conditions exist. (CP 365-66). 

4 The four (4) residences were all designed by a single architect, Anton Mueller. (CP 
312). The architectural style is "Contemporary Northwest" using natural materials-for 
instance all houses are constructed with an exterior of shingles in a similar style. (CP 
312). 
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2. The Common Property Is Subject to Two Relevant Recorded 
Instruments: The 1968 Covenants and the Pickle Point Declaration. 

(i) 1968 Covenants 

When the Muellers and Overlys divided the area known as Pickle 

Point by means of the instrument referenced above, they burdened the 

residences and the Common Property with covenants of access and 

maintenance. (CP 300 311; 549-574). Since 1968, the Common Property 

has been subject to a covenant (1968 Covenant) requiring each Pickle 

Point Owners to pay one fourth ()4) the costs of developing and 

maintaining the landscaping and the tennis court on the Common 

Property.5 (CP 300). The 1968 Covenant provides, in part: 

AND SUBJECT TO: the assumption of and the agreement by 
Grantees to do the following: 

A. Grantees agree to pay one-fourth (1/4) the cost of developing 
and maintaining the common area described above under Parcel 
B [Common Property] as follows 

1. All landscaping in the common area; and 

5 AFN 6583190 is the originating document Zemel's chain of title. This conveyance 
which occurred later than the rest and it did not contain the maintenance covenant which 
is contained in Statutory Warranty Deeds AFN 6409011, AFN 6409012, AFN 6369358. 
However, Zemel's predecessors always partook in the obligation for maintenance and 
upkeep-to wit they contributed their one fourth (1/4) share. Respondents presented 
evidence that the originating deed for the Zemel parcel (which occurred later) does not 
contain the maintenance covenant which is contained in the deeds creating the other three 
parcels. (CP 522-9). However it is unclear whether it was otherwise recorded in 
Respondent Zemel's chain of title. RP 11; CP 311, 312. 
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2. The construction of a tennis court to commence not sooner 
than January 1, 1970, and not later than January 1, 1973. The 
date of commencement of construction to be decided by majority 
vote of the owners of the four parcels of land served by said 
common area. In the event the vote is two for and two against, 
the results are to be considered a majority for commencement of 
construction. 

1968 Covenant. (CP 549-50; 552-558). 

All predecessors, including Mr. Zemel, consistently paid 25% of the 

cost of such maintenance as if such obligation existed for them as their 

other co-tenants.6 (CP 300). Prior to the instant dispute, no issues were 

raised regarding the meaning of these 1968 Covenants. (CP 300; 312). 

(ii) Pickle Point Declaration 

In 1989, the Owners of the Pickle Point Residences had no 

material disputes. (CP 300; 312; 314). And, by 1989, Mr. Shannon had 

joined the Dempcys by moving into the Pickle Point Neighborhood. (CP 

104; 314). At about this time the Pickle Point Owners decided that they 

wanted to preserve the nature of the neighborhood to prevent anybody 

from altering the unique aesthetic of the neighborhood which they 

treasured. (CP 314). Thus, they also decided to draft and record a 

declaration to protect and maintain the entire neighborhood's unique and 

beautiful feel. (CP 314). The result was the "Declaration of Protective 

Covenants, Restrictions, Easements, and Agreements for Pickle Point 

6 With one minor exception involving a bankruptcy. (CP 300). 
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Association" (hereinafter "Pickle Point Declaration" or "PPD"), entered 

into by the Defendant Shannon, Defendant Dempcy and the predecessors 

of Defendant A venius (Mikkelsen) and Defendant Zemel (Jongejan). (CP 

314-5; 339-352). The PPD was executed by all the parcel owners on three 

different dates as evidenced by the notary signatures (CP 347-9). 

3. The Pickle Point Declaration Prohibits the Division of Any Parcel 
into a Smaller Parcel 

A number of clauses relating to the Common Property illustrate a 

desire among the Pickle Point owners to preserve and maintain the 

Common Property. Most importantly, it is clear, that when referring to the 

Common Property the PPD provides that, as owners of Pickle Point 

homes, each of them has the right to use and enjoy the 

Common Property and the provision sets a standard for maintenance. 

Indeed, PPD §5.1 explicitly states "Each owner shall have a right to use 

and enjoy the common property according to the nature of that property ... 

. " (CP 345). 

A sequential review of the PPD, for the purposes of this appeal and 

as relates to the Common Property, is as follows: Section 1.1 of the 

Declaration provides, in part: "Declarant hereby declares that the real 

property described in paragraph 1.2 below shall be held, transferred, sold, 

and conveyed subject to the conditions, restrictions, covenants, 
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reservations, easements, and charges (hereinafter collectively referred to 

as "Covenants") set forth in this Declaration." (CP 339). In tum, PPD § 1.2 

is clear that real property is the four Pickle Point residences and the 

Common Property. Thus, PPD § 1.1. affects the Common Property 

regardless of its disposition, transfer or division because the Pickle Point 

Declaration as stated in PPD § 1.3 was created for "the benefit of all the 

property subject to the PPD and for the benefit of each and every separate 

parcel of that property." PPD § 1.3. (CP 339). 

To ensure this upscale aesthetic, the PPD's Article 2 entitled 

"Restrictions on Use of Property by Occupants," contains a host of 

restrictions on the way the Pickle Point Owners could actually use, build 

or reconfigure their individual property. 7 (CP 39-342). The PPD also gave 

the neighbors the authority to notify a neighbor of a failure to undertake 

necessary maintenance, and, upon a failure to address the issue, the 

Architectural Control Committee (discussed below) could undertake 

exterior maintenance on the neighborhood home and then assess that 

neighbor the cost incurred. PPD §2.14.8 (CP 342). Finally, at PPD §2.15, 

7 These restrictions cover issues, inter alia, ensuring that the four properties only have 
"one single detached single-family dwelling; and a private garage," limiting the use of 
trailers, types of animals, fences, signs, length of construction, landscaping, open air 
clothes drying, and subdivision. (CP 339-40). 
8 PPD §2.14 states "Maintenance Notice/Assessment of Costs. When in the opinion of 
the Committee certain maintenance needs to be performed on a parcel or parcels, the 
Committee shall notify the Owner by certified mail specifying in said notice exactly what 
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there is an express prohibition against dividing any parcel, including the 

Common Property, into a smaller parcel: "Subdivision. No parcel shall be 

subdivided into smaller parcels without the written consent of all parcel 

owners." PPD §2.15. (CP 342). Again, PPD §1.2 provides that all five 

parcels, including the Common Property are subject to the PPD. (CP 339). 

As referenced above, the PPD also established an "Architectural 

Control Committee" (ACC) in Article 3. PPD §3.1. (CP 342). The ACC 

was composed of four people, one representative for each Pickle Point 

parcel owner. (CP 342). The ACC had specific criteria to consider when 

reviewing plans, inter alia, the "harmony" of the proposal in relation to 

the existing neighborhood as well as "the other effects of the proposal on 

surrounding property."9 10 (CP 339). Article 3 sets up basic procedures for 

the ACC. (CP 343-44). 

needs to be repaired or maintained. The Owner shall then have thirty (30) days from 
receipt of such notice to perform the necessary maintenance or to make written demand 
for a hearing before the Committee. If a hearing is demanded, the Committee shall set a 
date therefor and give the owner at least ten (10) days notice thereof. The hearing shall 
be informal and the rules of evidence shall not apply. The Committee shall render its 
decision in writing. The cost of such exterior maintenance actually performed shall be 
added to and become part of the assessment to which the parcel is subject." (CP 342). 
9 PPD §3.4 states "Criteria. The Architectural Control Committee shall consider the 
following criteria in approving or rejecting the plans submitted to it: 3.4.1. The harmony 
of the external design, color, and appearance of the proposal in relation to the 
surrounding neighborhood, including the common exterior shingling which exist on the 
date hereof .... 3.4.3. The other effects of the proposal on surrounding property; including, 
but not limited to, potential view blockage. 3.4.4. The compliance of the proposal with 
the Covenants contained in this Declaration." (CP 343-344). 
10 In addition to construction of structures, the PPD limits the rights of the Pickle Point 
Owners to build fences, hedges or cut trees or alter the vegetation on their property. PPD 
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4. The Pickle Point Declaration Sets Forth the Right of Each Parcel 
Owner to Use And Enjoy the Common Area and the Standard for 
Maintaining the Common Area. 

In addition to the foregoing provisions, Article 5 of the PPD 

contains specific provisions which apply to the use and maintenance of the 

Common Property. In addition to PPD §5.1, which creates the standard 

for the maintenance provisions of Article 5, 11 the subsequent three 

provisions provide a means by which the ACC would also serve as an 

"Assessment Committee" which had the power and was required to issue 

assessments on the Pickle Point Owners and lien their property if the 

Pickle Point Owners did not pay according to the assessments the 

Assessment Committee issued for maintenance. PPD §§5.2, 5.3 & 5.4.12 

(CP 345). 

§§4.1-4.4. All of this was done to preserve the unique, open, and park like atmosphere of 
the neighborhood. ( CP 315). 
11 PPD §5.1 Common Ownership. Each owner ofa parcel within the property subject to 
this Declaration shall also own a common undivided interest in Parcel 5. This parcel 
shall be referred to herein as the common property. Each owner of a parcel shall have a 
right to use and enjoy the common property according to the nature of that property and 
subject to the restrictions contained in this Declaration. (CP 345). 
12 PPD §5.2 Creation of Lien and Personal Obligation. Each Owner of a parcel agrees to 
pay any and all assessments provided for in this section. These assessments, together 
with any interest or cost of collection shall be a continuing line upon the property which 
is the subject of such assessment. Each owner of a parcel shall also be personally 
obligated to pay the amount of any assessment levied against his property during the time 
that he is the owner thereof, together with any interest or costs of collection on that 
assessment. This personal obligation shall not be released by any transfer of the property 
to the effective date of the assessment. §5.3 Assessment Committee. The ACC shall be 
the Assessment Committee. This Committee shall establish rules and procedures for the 
fulfillment of its obligation. It shall hold meetings and establish regular and special 
assessments as provided for herein. §5.4 Purpose of Assessments. The assessments 
levied by the Committee shall be used exclusively to maintain the common property. (CP 
345). 
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Sections 5.5 and 5.6 of the PPD give the ACC the power to make 

non judicial assessment liens to pay for "ordinary" and "extraordinary" 

maintenance. 13 (CP 345-6). An assessment for "ordinary" maintenance is 

required without more. (CP 345). However, "extraordinary" maintenance 

assessments require two votes of the Assessment Committee. (CP 346). 

PPD §5.5 addresses the procedure by which the Assessment 

Committee is required to utilize its powers of assessment, levy and lien 

property to enforce its maintenance obligations. (CP 345-6). PPD §5.5 

established that the Assessment Committee would issue regular 

assessments necessary for the "ordinary maintenance" of the Common 

Property. 14 PPD §5.5. (CP 345). The Assessment Committee could also 

levy special assessments if necessary. PPD §5.6. 15 (CP 346). PPD §5.6 

13 Neither "extraordinary" nor "ordinary" are defined in the PPD. 
14PPD §5.5 Regular Assessments. Once a year the Committee shall determine the 
amount of money necessary for the ordinary maintenance of the common property and 
the operation of the Committee. This amount will be equally divided among the parcels 
subject to this Declaration other than the common parcel, and notice of such assessment 
shall be given to each property owner in the manner prescribed by the Committee. The 
Committee. The Committee shall establish procedures for the payment of such 
assessments. (CP 345). 
15PPD §5.6 Special Assessments. If the Committee determines that a special assessment 
is necessary for the extraordinary maintenance of or capital improvements to the common 
property, the Committee shall send a notice of special assessment to the owners of all 
parcels. This notice shall include a statement of the reasons such an assessment is 
necessary, the amount to be assessed, the method of payment proposed by the 
Committee, and the date and place for a meeting to discuss such a special assessment. 
This meeting shall be held no sooner than thirty (30) days from the date of notice of 
special assessment. The meeting will be conducted according to the rules adopted by the 
Committee, and the owner of each parcel shall be entitled to one vote for each parcel. 
Approval of a special assessment shall require consent of 50% of the Parcels excluding 
Parcel 5. (CP 346). 
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does not determine what maintenance is "ordinary," but only the 

procedure the Assessment Committee must follow to utilize a nonjudicial 

assessment tool at their discretion and disposal. (CP 346). 

PPD §5.7 further details the powers once the assessment and levy 

occurs. It grants authority to the Assessment Committee to not only lien 

the property, if necessary, but also to foreclose on a recalcitrant Pickle 

Point Owner who ignores their assessment. PPD §5.7. 16 (CP 346). 

There is nothing in the PPD, nor was there any expressed intention 

to the contrary, that the Assessment Committee served any purpose other 

than to levy and enforce assessments for the maintenance of the Common 

Property. 

5. The Southern Common Property has Not Been Maintained in 
Good Repair. 

There is no disagreement between the Parties that the Common 

Property adjacent to the Dempcy Residence, the South Common Property, 

has not been maintained and is in dilapidated condition and repair. 

16§5. 7 Enforcement. If any assessment is not paid according to the procedures established 
by the Committee, the amount of the assessment shall bear interest at the maximum legal 
rate and the Committee shall file a lien on the property subject to the unpaid assessment 
for the amount of the assessment plus interest. The Committee may bring an action at 
law to enforce payment of a delinquent assessment against the owner of record of the 
property subject to the unpaid assessment in order to recover the amount of the 
assessment, and the Committee may also take whatever measures are provided for by law 
to foreclose or collect on the lien filed on the property subject to the assessment. In the 
event of legal action to enforce or collect any assessment, the prevailing party shall be 
entitled to recover court costs, actual attorney's fees, and the other expenses of litigation. 
(CP 346). 
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Respondent A venius prepared a detailed report on the same, and 

concluded that the South Common Property required the installation of a 

new retaining wall to replace the collapsed retaining wall, installation of 

stairs to replace the rotted out ones, repair of the footings of the fence on 

the northwest comer of the tennis court, resurfacing and repainting of the 

tennis court, landscaping to remove blackberry bushes and other weeds 

and bring it up to the standard of the rest of the Pickle Point neighborhood. 

(CP 305; 355-65). Respondent Avenius has stated that the Tennis Court is 

a "safety risk to anyone entering the area" and that the Tennis Court 

"lowered the value of our properties." (CP 357). The other Respondents 

acknowledge that the tennis court's deteriorated condition represents a 

safety risk. (CP 367-8). In Respondent Avenius' deposition he admitted 

that he planted a row of trees so that he could not see the tennis court from 

his house. (CP 406). 

The Dempcys bear the burden of the disrepair to the Southern 

Common Property. Rick Franz, an experienced real estate agent and 

Dempcys' expert witness attested via declaration: 

" ... I also believe that the Dempcys bear the vast brunt of the 
burden of this ugly eyesore. The Dempcy Property is the only 
property that abuts the Tennis Court and runs along its perimeter. 
Also, their driveway encircles it. The Dempcys have to look at 
this dilapidated eye sore every time they walk out of their house 
and every time they come home. Every one of their guests has to 
look at it as well. Unless a passerby knew about the Common 
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Property, the obvious assumption is that the Tennis Court is part 
of the Dempcy Residence. As such, the Tennis Court detracts and 
impacts from the value of the Dempcy Residence. In contrast, 
the other Pickle Point Neighbors are less impacted because they 
can simply drive by it, without much concern, as it is perched on 
a small hill and does not appear to be part of their residences." 

Franz Declaration, if7 (CP 270-72) 

The effect on the Dempcys' property value-indeed on the very 

enjoyment of their home-is at stake. (CP 270-72; 621-22). Repair of the 

South Common Property would enhance the South Common Properties' 

value, and the value of the other Pickle Point residences. (CP 270-72). 

6. The Respondents, through the ACC, have Maintained the North 
Common Property in Good Repair while Letting the South 
Common Property fall into Disrepair. 

For years, the access road to the Respondents' properties, which 

the Dempcys do not use, was dilapidated and remained in a poor 

condition. (CP 305). For instance, the access road was sloughing off to 

one side, a bank was collapsing, and there were several potholes. (CP 

305). These poor conditions are all clustered north of the Dempcy 

Property. (CP 305). 

In July 2013, Respondents, through the ACC, voted to and 

resurfaced their access road, installed a new retaining wall to support their 

access road, and planted new landscaping along this portion of the 

Common Property (North Common Property). (CP 305; 367). The 
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Dempcys have been assessed to help pay for these improvements. (CP 

305-6). 

The three Respondents, as members of the Assessment Committee, 

voted against levying an assessment to maintain the South Common 

Property in the same fashion as the North Common Property. (CP 306, 

367-8). The Dempcys' access road was not resurfaced, the retaining wall 

which supports the hill next to Dempcys' access road was allowed to 

remain in a collapsed condition, the fence which is collapsing was not 

repaired and the surface of the tennis court stayed in a dilapidated and 

dangerous condition. 17 (CP 306). The Respondents did approve sweeping, 

pressure washing and trimming of the South Common Property. (CP 367). 

The record below contains no justification by the Respondents for 

maintaining the Northern Common Property commensurate with the 

Pickle Point Neighborhood and PPD §5.1 while allowing the South 

Common Property to remain in a dilapidated state. Mr. Shannon also 

agrees that the provisions for maintaining the tennis court have not been 

adhered to. (CP 105; CP 552). 18 

7. Respondent Shannon Prevented Appellants from Independent 
Efforts to Repair the Common Property. 

17 Mr. Shannon agrees that the tennis court is "badly deteriorated." CP 105. 
18 "Q. The provisions for maintaining the common area, have they been followed or 
adhered to as far as the tennis court goes? A. No." Shannon Deposition. (CP 552). 
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On June 18, 2013, the Dempcys entered into a contract with 

Northshore Paving, Inc., an independent contractor, to resurface the tennis 

court. (CP 307, 319). On September 20, 2013, Respondent Shannon 

identifying himself as "Chair, Pickle Point Association," sent a letter to 

Northshore stating that Northshore should not proceed with the 

resurfacing because the Association had not approved such work. (CP 

368). 19 As a result of this letter, Northshore refused to honor its contract. 

(CP 307, 319). 

8. The Dempcys Filed Suit to Remedy the Disrepair to the Southern 
Common Property. 

The Dempcys filed a lawsuit to enforce the provisions of the PPD, 

invoking Section 6.1 of the PPD. (CP 1-16). Pertinent to this appeal, the 

Dempcys sought the following relief: (1) A declaratory judgment to 

enforce the covenants (First Cause of Action); (2) damages for breach of 

covenant (Third Cause of Action); (3) damages for tortious interference 

with a contract (Fourth Cause of Action). (CP 1-16). In response, the 

Respondents counterclaimed and brought an action, inter alia, to partition 

the Common Property under Washington's partition statue RCW 7.52 et. 

seq. (CP 17-31). 

19 The letter Mr. Shannon reads in part "I believe you continue to get request to pave or 
resurface the tennis court as part or the paving program on 94111 Ave SE .... The 
Association has elected not to make any improvements to the tennis court until a long 
range plan has been developed and approved." Shannon Letter. (CP 368). 
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After discovery, both Dempcys and the Respondents filed cross 

motions for summary judgment which were heard on January 30, 2015. 

(CP 69-88; 225-250). The Trial Court judge denied the Demcpys' motion 

for summary judgment. ( CP 715-718). The Trial Court judge then granted 

Respondents' partial motion for summary judgment, resulting in: (i) an 

order of partition pursuant to Washington's Partition statute RCW 7.52 et. 

seq.; (ii) an Order dismissing with prejudice the First, Third and Fourth 

Causes of Action; (iii) an Order of attorneys fees for the Respondents. (CP 

719-723). The Trial Court requested supplemental facts from the 

Respondents, and entered them on February 18, 2015. (CP 721; 724-25). 

The Trial Court's rulings on summary judgment did not resolve the 

dispute regarding the Dempcy's claim of PPD §2.6 violations against the 

Aveniuses. (CP 719-23). These issues were not considered by the Trial 

Court at summary judgment, but were reserved for trial. (CP 719-23). 

The Dempcys filed a timely appeal pursuant to a CR 54(b) finding 

of no just reason for delay for immediate appeal and RAP 2.2(d), and the 

trial court stayed all other matters regarding the Common Property until 

final appellate review. (CP 726-34; 751-56; 757-62). The Trial Court's 

CR 54(b) findings set forth four legal orders/findings of which the 
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Appellants assign error and this brief addresses. (CP 751-6).20 Although 

all issues regarding the Common Property were stayed pursuant to the 

concurrent order entered by the trial court, the issues between Plaintiff and 

Defendant A venius were assigned for trial before the Hon. Chad Allred on 

the week of May 18, 2015.21 Here, Judge Allred ruled that fences and 

hedges maintained by Respondent Avenius violated Section 2.6 of the 

PPD, but that other smaller obstacles did not.22 The Dempcys believed that 

they should have been deemed the prevailing party and entitled to their 

attorney fees pursuant to PPD §6.1. (FN 44). However, the trial court 

disagreed and held that since all of the plantings, fences and other 

20 Pursuant to the Partial Final Judgment Certified Pursuant to CR 54(b) For Appeal" The 
first order in error reads as follows: "1. Defendants' Motion for Partial Summary 
Judgment is granted, dismissing with prejudice the First, Third and Fourth Causes of 
Action in the Plaintiffs Amended Complaint and dismissing with prejudice any claims by 
the Plaintiffs for damages arising from these causes of action." The second order in error 
reads as follows: "2. The Common Property shall be partitioned. A referee shall be 
appointed to determine the manner of partition, by sale, physical division and/or the 
amount of compensation to be paid to any Party to assure equitable treatment. To the 
extent that the physical division of the Common Property may create inequities of value 
between the tenants-in-common, the referee to be appointed can determine 
"compensation to be made by one party to another on account of the inequality of 
partition" under RCW 7.52.440." The third order in error reads as follows: "3. A 
declaratory judgment is entered determining that at least two owners of the ACC must 
make any decision regarding any special assessments for the extraordinary maintenance 
costs of repairing the Common Property and tennis court, as sought by Plaintiffs in this 
action." The fourth order in error reads as follows: "4. Pursuant to Section 6.1 of the 
CC&R's, the Plaintiffs shall pay the Defendants' reasonable attorney fees, court costs and 
other expenses of the litigation relating to the CC&Rs, the amount of which shall be 
determined at the time of final appellate adjudication or unless good cause is shown." 
(CP 751-2). 
21 Trial on these issues took place after Clerks Papers Ordered. Appellants will reorder 
and supplement the Clerk's Papers, to provide the Post-trial Memorandum Order issued 
by Judge Allred. 
22 See, note 21. 
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obstacles alleged by the Dempcys did not violate Section 2.6, there was 

actually no prevailing party under Section 6.1 of the PPD. The Dempcys 

have appealed Judge Allred's ruling only with respect to attorneys fees. 23 

D. SUMMARY OF ARGUMENT 

The Trial Court's order requmng partition of the Common 

Property is erroroneous for any one of the following three reasons: (a) 

Respondents are subject to an agreement which prevents, explicitly and 

implicitly, partition. Thus, they are estopped and/or have waived that 

right; (b) Respondents are subject to an agreement which prohibits 

partition of the Common Property; and ( c) Partition in this case would 

violate Appellants' equitable rights. 

The Parties are subject to recorded agreements which require that 

the Common Property be maintained in a condition so that it can be used 

and enjoyed according to its nature by those benefitting from that 

agreement. The Common Property has not been maintained in this 

condition and there is no provision in any recorded agreement which 

allows a majority to decide not to maintain the Common Property in such 

condition. 

23 As of the filing of this brief, Appellants are awaiting notice from this Court regarding 
its appeal of J. Allred's Order. 
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Respondents are required to reimburse Appellants for their costs of 

maintaining the common property pursuant to agreements between them, 

or if it is found that such improvements were necessary or increased the 

value of the Common Property. Any tenant in common has the right to 

maintain a common property if such maintenance does not interfere with 

the use of such common property by the other tenants. Such interference 

has not been claimed. Respondents' interference with Appellants' efforts 

to maintain the Common Property has damaged Appellants in an amount 

to be proved at trial. 

Finally, Appellants should be awarded their fees and costs as the 

prevailing party under agreements between the Parties after full 

adjudication of prevailing party attorney fees for the entire lawsuit. 

E. ARGUMENT 

1. ORDERS FOR PARTIAL SUMMARY JUDGMENT ARE 
SUBJECT TO DE NOVO REVIEW AND BASIC RULES OF 
CONTRACT INTERPRETATION APPLY TO THE COURT'S 
REVIEW OF RESTRICTIVE COVENANTS. 

When reviewing a grant or denial of summary judgment, the 

appellate court engages in the same standard as the trial court and 

conducts a de novo review. Davis v. Microsoft Corp., 149 Wn.2d 521, 

530-31, 70 P.3d 126 (2003). A motion for summary judgment is granted 

when there is no genuine issue as to any material fact, and the movant is 
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entitled to judgment as a matter of law. CR 56(c). Facts and reasonable 

inferences are construed in the light most favorable to the nonmoving 

party. Our Lady of Lourdes Hosp. v. Franklin County, 120 Wn.2d 439, 

452, 842 P .2d 956 (1993). Even if the facts are undisputed, if reasonable 

minds could draw different conclusions, summary judgment is improper. 

Chelan County Deputy Sherriffs Ass 'n v. Chelan County, 109 Wn.2d 282, 

745 P.2d 1 (1987). 

The interpretation of a restrictive covenant is also a question of law, 

subject to de novo review. Wimberly v. Caravello, 136 Wn. App. 327, 

336, 149 P .3d 402 (2006). Basic rules of contract interpretation apply. Id. 

Reviewing courts must generally give words in a covenant their ordinary, 

usual, and popular meaning unless the entirety of the agreement clearly 

demonstrates a contrary intent. Hearst Commc'ns, Inc. v. Seattle Times, 

154 Wn.2d 493, 504, 115 P.3d 262 (2005). A court will not read 

ambiguity into a contract '"where it can reasonably be avoided." Id. 

(citing McGary v. Westlake Investors, 99 Wn.2d 280, 285 (1983)); Mayer 

v. Pierce County Med. Bureau, Inc., 80 Wn. App. 416, 421, 909 P .2d 1323 

(1995) (A provision is not ambiguous merely because the parties suggest 

opposing meanings). Also, the "primary goal in interpreting covenants that 

run with the land is to determine the drafter's intent and the purpose of the 

covenant at the time it was drafted." Bauman v. Turpen, 139 Wn. App. 78, 
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86, 160 P.3d 1050 (2007). Where homeowners disagree as to the 

interpretation of restrictive covenants, "courts should place special 

emphasis on amvmg at an interpretation that protects homeowners' 

collective interest." Ross v. Bennett, 148 Wn. App. 40, 50, 203 P.3d 383 

(2008), as amended (Jan. 27, 2009). 

The trial court decided as a matter of law that (i) partition was 

authorized under RCW 7 .52 et. seq., without comment to the defenses 

against partition both contractual and equitable;24 (ii) the Respondents had 

no obligation to repair and maintain the South Common Property;25 (ii) 

Mr. Dempcy had no right to repair and maintain the South Common 

Property-irrespective of a right of contribution from his co-tenants;26 and 

(iv) the Respondents were not subject to liability for interfering in Mr. 

Dempcy's rights to repair and maintain the South Common Property.27 

The Dempcys believe that the foregoing should have been decided 

in their favor under a summary judgment standard. It is clear from reading 

the 1968 deed Covenants and the PPD that the primary goal of the 

originating parties in preparing these documents was to maintain the 

parcels in excellent condition and repair, and to prevent the parcels from 

being divided. 

24 CP 724-25. 
25 CP 721-23; 724-25; 721. 
26 CP 721-22. 
27 CP 721-22. 
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To the extent that the Court also determined that there were issues 

outside the 1968 Covenant and the PPD that could be resolved on 

summary judgment, it was required to apply the standard that "reasonable 

persons could reach only one conclusion." Bennett, 148 Wash. App. at 49 

(2008)( citing, Vallandigham v. Clover Park School Dist. No. 400, 154 

Wn.2d 16, 26 (2005)). However, reasonable minds could not only reach 

the conclusion of the Trial Court as a matter oflaw. Indeed, the Dempcys, 

contend that reasonable minds should reach a different conclusion-

theirs.28 

2. THE DEMPCYS ESTABLISHED THAT CARTER'S 
EXCEPTIONS TO THE RIGHT OF PARTITION UNDER RCW 
7.52 APPLY. 

Tenants in common have a right to partition as set forth in RCW 

7.52.010.29 However, the law recognizes exceptions to the right to 

partition. Carter v. Weowna Beach Community Corp., 71 Wn.2d 498, 

502, 429 P.2d 201 (1967). There are three distinct limitations to the right 

of partition set forth in RCW 7.52.010, which are reviewed below in (a) 

and (b). 

28 Or, at very least, that genuine issues of material fact remain. 
29 RCW 7.52.010. "When several persons hold and are in possession of real property as 
tenants in common, in which one or more of them have an estate of inheritance, or for life 
or years, an action may be maintained by one or more of such persons, for a partition 
thereof, according to the respective rights of the persons interest therein, and for sale of 
such property, or a part of it, if it appear that a partition cannot be made without great 
prejudice to the owners." 
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a. Appellants Established that the Respondents Waived their Right to 
Partition by Agreement and that Partition would Violate at Least One 
Restrictive Covenant. 

Tenants in common can be estopped from exercising their right to 

partition if they have an agreement preventing the same. Carter v. 

Weowna Beach Community, 71Wash.2d498, 502 (1967). 

[W]he[ n] a cotenant, by his own acts, is estopped or has waived 
his right by express or implied agreement; or where his 
cotenant's equitable rights will be minimized or defeated; or in 
violation of a condition or restriction imposed upon the estate by 
one through whom he claims. 

Carter, 71 Wash.2d at 502 (1967). 

The rule applies whether the covenant is in a deed or by agreement 

between the tenants in common. Reilly v. Sageser, 2 Wn. App 6, 10-11, 

467 P.2d 358 (1970); Washington Pulp & Paper Corp. v. Robinson, 166 

Wash. 210, 216, 6 P.2d 632 (1932); Ortmann v. Kraemer, 190 Kan. 716, 

717, 378 P.2d 26, 28 (Kan. 1963). If the purpose for which the property 

was acquired would be defeated by partition, the Court may imply an 

agreement not to partition. Huston v. Swanstrom, 168 Wash. 627, 632, 13 

P.2d 17 (1932). 

In Carter, the proscriptive language preventing partition was 

contained within a deed from the original grantor: "To the joint and 

common use, pleasure and benefit of said private community park by the 

several owners .... " Carter, 71 Wash.2d at 502 (1967). After the Carter 
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plaintiffs purchased their properties, they sought to partition the 

undeveloped track and use it free and clear of any restriction upon the use 

of the tract as a private park. Id at 498. The trial court dismissed the 

plaintiffs' action with prejudice, and the Washington State Supreme Court 

affirmed. Id. The Court reasoned that the plaintiffs would not invoke 

partition, "in violation of their own agreement and the restrictions imposed 

on the estate by the original grantor through who they claim." Id. 

Applying the contract and restrictive covenant exceptions to the 

current dispute, the Respondents are estopped from invoking partition. 

Respondents are parties to the PPD, which prohibits partition contractually 

and by restrictive covenant. The PPD is similar in language and scope to 

the covenant in Carter which provided the right of the tenants in common 

to avoid partition. Section 5.1 of the PPD provides: "Each owner [of a 

Pickle Point parcel] shall have a right to use and enjoy the common 

property according to the nature of that property." PPD §5.1. Since the 

parties have entered into an agreement that each parcel owner has the right 

to use and enjoy the whole of the common area, they are estopped from 

partitioning the property which would have the effect of depriving a parcel 

owner of such use and enjoyment. It is critical to understand that this right 

is a result of being a neighbor of Pickle Point and owning one of the four 

residences, not solely by virtue of co-owning the Common Property. 
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Additionally, the parties waived their right to partition by agreeing 

that all parcel owners must consent to the division of any parcel into 

smaller parcels. Section 2.15, labeled "Subdivision" provides that "[ n ]o 

parcel shall be subdivided into smaller parcels without the written consent 

of all parcel owners."30). There is no way to partition the Common 

Property because the PPD forbids the same. 

Further, any sale, division or other transfer of the Common 

Property in a partition action would frustrate the intent and effect of the 

1968 Covenant and the PPD which arise not from owning the Common 

Property as a tenant in common, but actually arise from ownership of a 

residence. More importantly, the partition the Respondents seek would 

be purely hollow and accomplish nothing because the Common Property 

would still be subject to the 1968 Covenants and PPD and the rights of the 

four (4) Pickle Point neighbors no matter what its disposition. Section 1.1 

of the Declaration provides, in part: "Declarant hereby declares that the 

real property described in paragraph 1.2 below shall be held, transferred, 

sold, and conveyed subject to the conditions, restrictions, covenants, 

30 Respondents may argue that since the caption stated "Subdivision," §2.15 should be 
interpreted not in a generic sense, but as a exactingly technical term to apply to the 
Bellevue Ordinance on platting property and therefore the section was irrelevant to a 
partition action under RCW 7.52. As Appellants raised below, Section 6.4 of the 
Declaration provides that captions cannot be used when interpreting the intent of the 
parties to the Declaration. Therefore, the word "Subdivision" could not be used to limit 
the meaning of the section. 
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reservations, easements, and charges (hereinafter collectively referred to 

as "Covenants") set forth in this Declaration." Section 1.3 provides in part: 

"The Covenants shall inure to the benefit of, shall burden, and shall pass 

with the property and each and every parcel thereof, and shall apply to and 

bind the owners of the property subject to these Covenants, their legal 

representatives, heirs, successors, and assigns in perpetuity." PPD §5.1 

provides "Each owner shall have a right to use and enjoy the common 

property according to the nature of that property .... " All these would 

continue to exist after a partition action-regardless if the Common 

Property was sold or divided amongst the neighbors. 

Thus, the 1968 Covenant and PPD §§1.1, 1.3 and 5.1 provide the 

right of each neighbor to use the whole of the Common Property-which 

they obtained by being a neighbor of Pickle Point. These rights, secured 

by contract and covenant, would not disappear upon partition. By 

implication, even if the Common Property was subdivided, any subdivided 

property or any purchaser at an ordered partition sale would also be 

subject to rights/obligations of the four Pickle Point Neighbors set forth in 

1968 Covenant and the PPD.31,32 There is no grounds to extinguish these 

31 For example, the Pickle Point Neighbors would still have a "right to use and enjoy the 
common property" by dint of being an "owner of a parcel" per the PPD § 5.1. They 
would also have an obligation to construct and maintain a tennis court per the 1968 
Covenant as a successor to the Grantees who undertook this obligation. 
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wholly separate rights/obligation as an owner of a home in the Pickle 

Point Neighborhood to use the entire Common Property (including the 

tennis court) and partake in its upkeep. 

b. Partition would Minimize or Defeat Appellants' Equitable Rights. 

Partition is improper if it would compromise a cotenant's equitable 

rights. Carter v. Weowna Beach Community Corp., 71 Wn.2d 498, 500, 

429 P.2d 201 (1967)(citing Leinweber v. Leinweber, 63 Wn.2d 54 (1963) 

and 40 Am. Jur. Partition § 83, p. 72). 

In Carter, the original grantor of a large piece of land partitioned 

his property into two tracts-Tract 1 and Tract 2. Id. at 499. Tract 1 "was 

made up of 81 residential lots and bounded on the east by [Lake 

Sammamish] and [bordered] on the west by Tract 2." Id. Tract 2 "was 

not divided into lots but rather [the Grantor] deeded to each [of the 81 

residential lot owners] a one-eighty-first part and share of tract 2." Id. The 

purpose was to have Tract 2 serve as a "private community park" by the 

owners of the eighty one (81) residential lots in Tract 1 Id. The owners of 

Tract 1 kept Tract 2 "in its native state and is used for hiking, picnicking 

32 These deeds provide that the obligation to maintain the Common Property arises from 
the residence ownership, not from the common Property ownership. Not only would the 
Common Property be subject to the rights of the Pickle Point Neighbors, but, the Pickle 
Point Neighbors, by nature of owing a Pickle Point residence, would be obligated to 
maintain the landscaping of the common area and the obligation to contribute 25% each 
to the cost of maintaining the tennis court on the Common Property. 
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and other forms of recreation. " Id. Some of the eighty one (81) owners 

brought an action for partition under RCW 7.52 et. seq. and called for a 

sale "free and clear of deed restrictions." Id. The trial court denied the 

action, holding that: 

[S]ale of tract 2 free and clear of deed restrictions would be 
inconsistent with the intention of the original grantor, and would 
be contrary to the deeded interests of the purchasers to use the 
entire tract subject only to the rights of the 80 others to use it 
similarly. 

Carter at 501. 

The Washington State Supreme Court affirmed this ruling. First, 

Carter stated that the original deeds setting forth the nature of the 

Common Property memorialized the "grantor's intention." Id. Carter then 

simply stated that the owners took the property with the knowledge of 

what was on the chain of title.33 Carter is not unique. In other 

jurisdictions, courts have declined to impose partition if it would violate 

the rights and privileges of a tenant in common to use and enjoy a 

common area. See e.g., Weiner v. Pierce, 203 So.2d 598, 603 (Miss. 1967) 

(ruling that partition was unavailable, because both the deed and the 

contract show a purpose to retain the service areas for the common use 

and benefit of the owners of the lots.); Pine v. Tiedt, 232 Cal.Ap. 2d 733, 

33 Carter at 502 ("The plaintiffs in the instant case purchased their property with full 
knowledge of the rights and privileges of the other purchasers. They may not now claim 
the absolute right to sell the property in a manner destructive of these rights and in 
violation of their own agreement and the restrictions imposed on the estate by the original 
grantor through whom they claim."). 
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43 Cal. Rptr. 184 (1965) (agreement to postpone partition implied when 

partition would frustrate the purpose for acquiring property); Rosenberg v. 

Rosenberg, 413 Ill. 343, 108 N.E.2d 766 (1952) (agreement not to 

partition implied in order to fulfill agreement of parties); Hunt v. Meeker 

County Abstract & Loan Co., 128 Minn. 207, 150 N.W. 798 (1915) (right 

to partition suspended to extent necessary to avoid defeating purpose of 

the contract); Kavann Properties, Inc. v. Cox, 268 N.C. 14, 149 S.E.2d 

553 (1966) (agreement not to partition implied where partition would 

defeat purpose of the agreement); Prude v. Lewis, N.M. 256, 430 P.2d 753 

(1967) (partition denied when it would violate agreement between parties 

on joint use of land); Raisch v. Schuster, 47 Ohio App.2d 98, 352 N.E.2d 

657 (1975) (covenant not to partition will be implied where partition 

would nullify an underlying agreement); Braaten v. Braaten, 278 N.W.2d 

448 (S.D. 1979) (agreement to waive partition implied in prior agreement 

concerning use of property). 

Applying the court's reasonmg m Carter to the instant case, 

partition of the Common Property would be inequitable and inconsistent 

with the intent of the Grantors. The Grantors (Mueller/Overly) created the 

Common Property. This was the Grantors' discretionary choice to create a 

community park. The Common Property's very creation evidences the 

Grantors' intent and justifies its importance and continued existence. The 
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Common Property was created for the very purpose of having an open 

recreational Common Property. The Grantors created a Common Property 

with an unambiguous purpose to have a neighborhood tennis court, open 

space with landscaping, and have all four neighbors partake in its upkeep. 

Further, like the park in Carter, the Common Property does not 

just exist in a vacuum, but its existence and proper upkeep is also a 

separate benefit of each of the home owners in the Pickle Point 

Neighborhood which was reaffirmed some 20 years later in PPD § 5.1. 

The Dempcys have presented substantial evidence that their equitable 

rights-as a Pickle Point neighbor-would be extinguished by partition. 

At minimum, material issues of fact remain as to whether partition would 

destroy the Dempcy's equitable rights as a Pickle Point neighbor to use 

and enjoy this fundamental feature of the neighborhood. 

3. AS A MATTER OF LAW, ALL PARTIES HAVE A 
CONTRACTUAL PRO RAT A SHARE OF THE OBLIGATION 
TO MAINTAIN AND REPAIR THE COMMON PROPERTY 
AND THIS OBLIGATION IS ENFORCEABLE BY ANY 
OTHER PARCEL OWNER. 

The Trial Court determined, erroneously, that maintenance of the 

Common Pract including the tennis court require a vote of at least two 

owners of the Property "under Section 5.6 of the CC+Rs." Two aspects of 

the trial court's findings regarding Section 5.6 are not supported by the 
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law or the facts: (1) that Section 5.6 applies; and (2) that Section 5.6 

requires two votes from the four tenants before maintenance is required. 

First, the record does not support a finding that repair of the South 

Common Property would constitute "extraordinary maintenance" or 

"capital improvements" so as to implicate Section 5.6 of the PPDs, and to 

support the Declaratory Judgment entered by the Trial Court. (See, CP 

721-22). Respondents conceded in oral argument that material issues of 

fact remained regarding the characterization of the requisite maintenance, 

necessitating an evidentiary hearing. RP 21:4-23:19. The materiality of 

unresolved fact questions concerning the nature and character of the 

necessary repairs is evident, because Section 5.5 requires the ACC to 

assess, without regard to votes, for all "ordinary" maintenance. Appellants 

maintain that the PPD itself indicates what is "ordinary" and that is such 

maintenance as is required to meet the standard set forth is Section 5 .1. 

This would be such maintenance as is required to allow the use and 

enjoyment of the common area by keeping existing improvements in good 

condition and repair. However, if the meaning of "ordinary" cannot be 

gleaned from the document, then testimony should be required at trial to 

determine from experts what maintenance is "ordinary" with respect to a 

tennis court. "It is axiomatic that on a motion for summary judgment the 

trial court has no authority to weigh evidence or testimonial credibility[.]" 
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No Ka Oi Corp. v. Nat'l 60 Minute Tune, Inc., 71 Wn. App. 844, 854 n.11, 

863 P.2d 79 (1993). 

Second, in applying Section 5.6, the Trial Court mistakenly 

conflated a right to assess with the obligation to maintain. By their 

ordinary meaning, Sections 5.6 of the PPD gives the tenants in common 

through an Architectural Control Committee (ACC) the power to assess 

the tenants for capital and other maintenance that is not otherwise required 

by the PPDs. Section 5.6 provides a procedure which the Architectural 

Control Committee must follow to make assessments for capital and other 

maintenance that is not otherwise required under the PPD. To exercise 

this additional assessment power, notice has to be given so that tenants can 

discuss the need for such an assessment. The provision does not permit the 

Respondents to reduce their obligations. Even if they elect not to assess 

themselves to maintain the Common Property, the obligations in their 

agreements remain and can be enforced under Section 6.1. Indeed, once 

the parties are in court of law to determine their rights, the need to assess 

and create a nonjudicial lien by the Assessment Committee is obviated. 

The fact that Respondents are unwilling to utilize the tool of a nonjudicial 

assessment, does not mean that they may avoid the obligation to maintain 
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the common area in good condition and repair under the vanous 

agreements to which they are subject.34 

The obligation to maintain the Common Property cannot be altered 

at the Respondents' whim. The maintenance which "the Plaintiffs 

sought"35 was the maintenance required by the 1968 Covenants and the 

PPD in order to comply with 1968 Covenant and Section 5.1 thereof (so 

that each tenant could "use and enjoy the common property according to 

its nature"). An examination of the Covenant and the PPDs shows that this 

basic obligation is not subject to majority vote or interpretation to the 

contrary. Indeed, there is no provision in the PPD that says that the 

agreements set forth in Section 5.1 don't apply unless two of the tenants 

agree that they should apply. There is no provision for the ACC to 

construe and interpret which would permit one portion of the Common 

Property to remain deteriorated. See Day v. Santorsola, 118 Wn. App. 

746, 76 P .3d 1190 (2003)(Interpretations" of covenants are limited to the 

text.). The law limits the ability of a majority of landowners to 

34 To wit, (i) The 1968 Covenants which require the contributions from each of the Pickle 

Point Neighbors to maintain the landscaping and tennis court on the Common Property; 

(ii) PPD 5.1 which sets the standard requiring that each Pickle Point Neighbor, by dint of 

owning a home in the Pickle Point Neighborhood, has the right to "use and enjoy" the 

common area "according to its nature"; (iii) Washington' tenancy in common law which 

allows a tenant in common to make repairs or improvements to the Common Property 

and receive reimbursement if the repairs and improvements are necessary or enhance the 

value of the Common Property. 
35 CP 722. 

36 



implement covenants on a minority, even where those covenants expressly 

permit the landowners to make amendments by majority. Meresse v. 

Stelma, 100 Wn.App. 857, 999 P.2d 1267 (2000). In Meresse, subdivision 

covenants allowed a majority of the lot owners to change or alter the 

covenants. Meresse, 100 Wn. App. at 859. The majority of lot owners 

voted to override the minority owner, Meresse, and relocate the access 

road onto his property by characterizing the action as "maintenance, 

repairs" or "additional construction on the road," which did not require 

unanimous approval. Id. at 867. The court held that language of the 

covenants did not place Meresse on notice that he might be burdened, 

without consent, by road relocation "at the majority's whim." Id. at 866-

67. The court held that the amendment was invalid and the homeowners 

did not act in a "reasonable manner consistent with the general plan of 

development." Id. at 865. 

Where, as in this case, the crux of the dispute concerned the 

implementation of covenants affecting the common property of a tenancy 

in common, the majority cannot "rewrite" covenants against the wishes of 

even one person benefitting from a covenant. See Messett v. Cowell, 194 

Wn. 646, 659 (1938), partially superseded on other grounds by RCW 
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36.35.290.36 Indeed, Messett even went so far as to rule that so long as one 

cotenant is bound/benefited by a covenant affecting the land, all cotenants 

are bound by the same covenant if the covenant affects the entire property 

or would disturb that co-tenant's rights. That is because each cotenant in a 

tenancy in common owns his share as a separate estate. 

Finally, material questions of fact remain as to whether the ACC 

actually ever interpreted the PPD §5.6. The original minutes for the 

pertinent meeting did not contain any evidence of interpretation. (CP 306; 

367-8). The Dempcys only learned about minutes with an interpretation 

provision during depositions in November 2014. (CP 306; 316-17; 367-8; 

391-92). If the minutes were amended at a later meeting, the Dempcys 

were not given the required notice of such a meeting and therefore the 

amendment would not be valid. 

4. AS TENANTS IN COMMON, APPELLANTS HA VE THE 
RIGHT TO MAINTAIN THE COMMON PROPERTY AND 
SEEK A RIGHT OF CONTRIBUTION FROM THE 
RESPONDENTS. 

a. As a Matter of Law, Appellants Have the Right to Maintain the South 
Common Property. 

The law in Washington is that each tenant in common has the right 

to maintain a common property if such maintenance does not interfere 

with use by the other tenants, and no agreement exists which prohibits 

such maintenance. In re Foreclosure of Liens, 130 Wn.2d 142, 148, 922 

36 The portion of Messett that was superseded by statute, RCW 36.35.290, involves the 
elimination of easements by tax foreclosure. 
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P.2d 73 (1996), Butler v. Craft Eng Const. Co., 67 Wn. App. 684, 695, 

843 P.2d 1071 (1992). In accordance with this rule, the trial court should 

not have interfered with the Dempcys' rights as tenants in common to 

maintain the Southern Common Property even if the Assessment 

Committee did not assess the parcel owners to do so. There is no dispute 

that (i) the Dempcys are Tenants In Common with the Respondents (ii) the 

South Common Property has dilapidated to the point where it is a possible 

safety hazard and it is in need of maintenance and (iii) the 1968 Covenant 

requires that the Tenants In Common "maintain the common area" with 

the tennis court. The Respondents presented no evidence that maintenance 

of the Southern Common Property would interfere with their use. 37 There 

is no agreement between the tenants which would prohibit such 

maintenance. Indeed, such maintenance is required to meet the 

maintenance standards set forth in Section 5 .1 and to "protect the 

homeowners' collective interest." See, Ross, 148 Wash. App. at 50 (2008). 

b. As a Matter of Law, Appellants Have the Right to Seek Pro Rata 
Contribution from the Respondents for Maintaining the South 
Common Property, Irrespective o(the PPDs. 

The law in Washington is that a co-tenant in a tenancy in common 

who makes repairs to common property which are necessary or increased 

the value of the property is entitled to pro rata reimbursement. In re 

Foster Estate, 139 Wash. 224, 227, 246 P. 290 (1926); Cummings v. 

Anderson, 94 Wn.2d 135, 144, 61 P.2d 1283 (1980); Yakavonis v. Tilton, 

93 Wn. App 304, 313, 968 P.2d 908 (1998); Womach v. Sandygren, 107 

37 Respondents asserted below only that they were not interested in playing on the tennis 
court, and considered replacing it with a greenbelt. (CP 81-82). 
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Wash. 80, 84, 180 P. 922 (1919). This right stems from the principle that, 

regardless of the size of its undivided fractional share, a co-tenant has a 

co-equal right to the possession, use, and enjoyment of the whole of the 

property, the only limitation being that it must exercise its right so as not 

to interfere with the co-equal rights of the other cotenants. Butler, 67 Wn. 

App. at 695 (1992); Messett v. Cowell, 194 Wn. 646 (1938). If one co­

tenant pays more than his share of certain items necessary to preserve the 

land for all, the others are liable to reimburse him for their pro rata shares 

of the excess amounts he has paid. 17 Wash. Prac., Real Estate § 1.31 (2d 

ed.); McKnight v. Basilides, 19 Wn.2d 391, 143 P.2d 307 (1943); In re 

Foster's Estate, 139 Wash. 224 (1926); Stone v. Marshall, 52 Wash. 375, 

100 P. 858 (1909). 

The right to pro rata contribution is available provided that the 

improvements were necessary or increased the value of the property. In re 

Foster's Estate, 139 Wash. at 227 (1926). In Foster's, one cotenant in 

common (Paying TIC) brought an action against her cotenant in Common 

(Nonpaying TIC) for one-half the amount the Paying TIC paid for 

improvements on the property that they owned as cotenants in common. 

Id. The Foster's Court explained "the rule is well established that 

improvements placed upon property by one cotenant may not be charged 

against the other cotenant, unless it appears that the improvements were 
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either necessary or were an actual enhancement of the value of the 

property." Id.; Cummings, 94 Wn.2d at 144 (1980). The Court can review 

the types of improvements which were deemed to give right to an action 

for contribution. Fritch v. Fritch, 53 Wn. 2d 496, 501, 335 P.2d 43 (1959). 

In regards to repairs, Washington has explicitly held "a co-owner, 

1s responsible for his share of the necessary property maintenance 

expenses throughout his tenure of ownership." Yakavonis v. Tilton, 93 

Wn. App. at 313 (1998). Womach also implies that "expenses and repairs 

that enhanced the value of the property" are compensable, pro-rata, by the 

tenants in common. Womach v. Sandygren, 107 Wash. at 84 (1919). 

Indeed, multiple states have held that repairs should be deemed 

"necessary" when they are consistent with the use and enjoyment of the 

property according to the nature of that property. For instance, In Gillmor, 

a rancher was deemed to have a compensable claim for "installing a range 

fence and a ditch" which was consistent with sheep grazing and a 

"necessary cost of grazing the livestock" which is what the property was 

intended for. Gillmor v. Gillmor, 694 P.2d 1037, 1041 (Utah 1984). In 

Litzelswope, a "reasonable repair" to a co-owned easement was deemed to 

related to "the enjoyment of the easement and the injurious effect on other 

co-owners" and deemed repairs installing steps and installing a culvert and 

retaining wall (to avoid erosion) to be "reasonably necessary for their 
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enjoyment of the easement." Litzelswope v. Mitchell, 451 N.E.2d 366, 

370 (Ind. Ct. App. 1983). In Reynolds two co-tenants disputed whether a 

land should be restored after a fire so as to continue livestock auctions 

after a fire. Reynolds v. Haynes, 425 S.W.2d 29, 33 (Tex. Civ. App. 

1967). One cotenant refused to participate in cleaning up after a fire. The 

Court sided with the cotenant who wanted to restore the property and 

agreed that "clearing the premises at the location where the fire occurred" 

was "necessary for the property preservation of the property." Id. 

Here, there was no dispute that repairs and maintenance to the 

South Common Property are "necessary" and would "enhance the value of 

the [Common] property." (CP 270-72; 357). Appellant's presented 

substantial evidence that the South Common Property including the tennis 

court has dilapidated to the point where the Pickle Point Neighbors now 

wish to "lock it up" because of safety concerns. (CP 367-8). Repair is also 

necessary to comply with the 1968 Covenants, and the tennis court cannot 

be used or enjoyed without the improvements. See PPD §5.1. Appellants 

also presented substantial evidence that maintenance and repairs would 

enhance the value of the Common Property. (CP 270-72). Indeed, the 

evidence shows that the condition of the South Common Property is 

reducing adjacent property values. (CP 270-72). 
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As a matter of law, the Dempcys have a right to make 

improvements and the neighbors are obligated to contribute. This matter 

should be remanded for trial to determine the amount that is necessary to 

restore the common area to good condition and repair and the contribution 

that each party is required to pay therefor. 

5. RESPONDENTS ARE NOT IMMUNE FROM LIABILITY FOR 
ANY DAMAGES ARISING FROM THEIR INTERFERENCE 
WITH THE DEMPCYS' CONTRACT TO MAINTAIN AND 
REPAIR THE COMMON PROPERTY. 

The PPDs provide that the neighbors are only immune from 

"personal liability" in the context of "any action by or decision of the 

Committee." PPD §3.6.38 The Appellants presented a claim of tortious 

interference with a contract based on substantial evidence that Respondent 

Mr. Shannon interfered with a private contract to repair the tennis court. 

(CP 8-16). There is no dispute that Mr. Shannon's letter was written 

without (i) a convening of the ACC (ii) any semblance of being done 

under the auspices of the ACC or (iii) any notice to Dempcy. As such, this 

was not "action by or decision of the [ACC]." By the plain terms of the 

PPD, one cannot act on behalf of the ACC without giving notice to the 

38 PPD §3.6 states: "No Liability. The members of the Architectural Control Committee 
shall have no personal liability for any action by or decision of the Committee. The 
owner of that property agrees and covenants not to maintain any action against any 
member of the Architectural Control Committee which seeks to hold that member 
personally or individually liable for damages relating to or caused by any action or 
decision by the Committee." (CP 343-44). 

43 



ACC members of an intended decision or action. Since this act unfolded 

outside of the ACC, the protective provisions of PPD § 3.6 do not apply. 

Since the Dempcys presented substantial evidence that Respondents 

interfered with Dempcys' efforts to repair the common area, and since, as 

a matter of law, PPD § 3.6 does not inoculate the Respondents, Summary 

Judgment should be reversed, and this matter should be remanded for the 

Trial Court to weigh the evidence and assess damages for the contract 

interference. 

6. THE RESPONDENTS ARE LIABLE TO THE APPELLANTS 
FOR THEIR ATTORNEY FEES. 

The Trial Court's award of attorney's fees to Respondents 

"[p ]ursuant to Section 6.1 of the CC&Rs," was erroneous; the Dempcys 

should be designated as the "prevailing party" under Sections 5 .1, 6.1, and 

2 .15 of the Declaration. 

Appellants maintain that they should be the substantially prevailing 

party after appellate adjudication. Second, the Dempcys' claims enforce 

their rights under the 1968 Covenant and tenant in common law. The PPD 

has an "attorney fees" provision, but "enforcing" the PPD was not 

necessary.39 The 1968 Covenant does not have an attorney's fee 

39 PPD 6.1 states "Enforcement. Any owner of property within the property subject to 
this Declaration shall have the right to enforce the Covenants contained in this 
Declaration through an action at law or in equity. The Architectural Control Committee 
shall also have the right to bring such action in its name. The prevailing party in any 
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prov1s10n, nor does Washington tenant in common law provide for 

attorney's fees in this dispute.40 There is no basis for granting attorney 

fees for any issue related to the 1968 Covenant or common law. Third, 

under RCW 7.52.480 there are two mentions of attorney fees-neither of 

which are applicable here.41 Fourth, regardless of all else, the Dempcys 

prevailed on their claims related to the enforcement of Section 2.6 of the 

PPD against A venius. The Trial Court should not have ruled on attorney 

fees until all issues regarding the PPD were resolved. Thus, Order #4 was 

premature. To that end, the Dempcys maintain that they were the 

prevailing party at trial in relation to the PPD and that Judge Allred 

applied an incorrect standard as to who was the prevailing party 

considering the substantial rulings in the Dempcys' favor. 

action brought to enforce the Covenants contained in this Declaration shall have the right 
to collect attorney's fees, court costs, and other expenses of litigation, in addition to any 
damages which may be awarded." 
40 Neither does the Easement under King County Recorders Number 6409013 which is 
also subject to this lawsuit. 
41 "RCW 7.52.480 The cost of partition, including fees of referees and other 
disbursements including reasonable attorney fees to be fixed by the court and in case the 
land is ordered sold, costs of an abstract of title, shall be paid by the parties respectively 
entitled to share in the lands divided, in proportion to their respective interests therein, 
and may be included and specified in the decree. In that case there shall be a lien on the 
several shares, and the decree may be enforced by execution against the parties 
separately. When, however, a litigation arises between some of the parties only, the court 
may require the expense of such litigation to be paid by the parties thereto, or any of 
them." The first mention of attorney fees refers to the transactional costs inherent in a 
partition and that such attorney fees are to be divided amongst the parties like the fees of 
the referees. The second mention refers to litigation but it does not apply to the 
circumstances here. 
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In sum, the Dempcys first believe they are the prevailing party. 

However, even if they are not designated the prevailing party, there should 

be no award of attorney fees until their appeal on of Judge Allred's order 

denying attorneys' fees is resolved. The Dempcys appealed the Trial 

Court's order that they were not the prevailing party when they enforced 

the PPD §2.6 against the A veniuses and received equitable relief from the 

Trial Court. 

F. CONCLUSION 

This Court should reverse the Trial Court's Orders # 1-4 in the CR 

54(b) certification, and the underlying grants Summary Judgment for the 

Respondents and denial of the Dempcys' motion for Summary Judgment 

to the extent incorporated and not stayed. Finally, the Trial Court erred in 

awarding attorney's fees to the Respondents. 

DATED this--l.'2day of November 2015 

Respectfully Submitted, 

BAROKAS MARTIN & TOMLINSON 

By: Arie S. Bomsztyk, WSBA #38020 
Attorneys for Appellants 
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APPENDIX (AMENDED) 

1968 Covenants 

1. Dempcy-Statutory Warranty Deed AFN 6409011 
Clerk's Designation: Sub No. 80/CP 579-584 

2. Avenius-Statutory Warranty Deed AFN 6409012 
Clerk's Designation: Sub No.62 /CP 163-168 

3. Shannon-Statutory Warranty Deed AFN 6369358 
Clerk's Designation: Sub No.62 /CP 157-161 

4. Zemel-Real Estate Contract/ AFN 6583190/ 
Statutory Warranty Deed 7206220461 
Clerk's Designation: Sub No.75 /CP 524-529 

& Sub No.81 /CP 608-611 

Pickle Pont Declaration/PPD 

5. Declaration of Protective Covenants, Restrictions 
Easements, And Agreements For 
Pickle Point Association AFN 9006081851 
Clerk's Designation: Sub No. 62/CP 579-584 
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All<1 ne.ry 0<>e of. tbct followi'D9 •~d condldoiui ·ancs ns~ctiaa. • 
.!Id her~ f~rtber ~allt 111~ "far· th.-;,..elv ... , tbitb:­

•ucceaaor:" 1111d aui;ti11, that the to;itowi1l9 OQMS.i UOC!• u:id 

rcstr!ct:1o.nu, !ncl,Udbg th!. ftq12.ireaent, liUl be included 

verbatim in every bistr11111ent o! convey:;mce 11,thct.!1>9 .. id 

. r•al property1 llnd tbflllo condltioM and rastricti<>n• lihall 

§ inure to the benef'l.t of and be enfor~e!'l>l<1. by the OWJ:IOI!" of. a11y 
~ 
>t:J parcel·~! sa!d ~•al p~perty,.bl• legal repreaentit:!vea, heirs, 

•11ccessc;1rs ~ a•11!gn1, aa -11 :as by the owner of aDy neigbl>:n:in~i 

J'ea1 propert:r vbich >light, be .. r&ctea: .ln nny ""Y by the failure. 

of any pcreon. to pedoi:a, f!'lfUl, abide by- w cu;ry ont any 

one or 1DOie of the follD\11n9 uld can4itions 11.nd restrictions, 

and the failure by_ any OW!l&r, however long.~ontinued, to 

object to any violation or braac:h of er· to secll ln court. 

the enforceiaent of any pne o;r more l)f-. _t.hc f1>Uow.ln9 add 

conditions and restrictions, shall in no event bo.deelltled a 

waiver of tM;! ri9bt of any o~r ovner htlraby nntltl.;., to 

object and- sue l:o ;Jb1>t;c, prcve11;t, remove or L:C!lttain :my l>.fe•ch 

or i:hc s~ b~e~ch ~r as t~ ariy breach OCC111"rin9 prior or 

subsequent thereto; 

1. The area o! the tract .iescr;ibed that lies 
Westerly of a line parallel to and 275.00 feet West of 
tho l\llht!.ll9 Me.•tedy ..argin of Hid ~Ula lh•en..., S.B., 
said area being a 9t&ep slopo, is herohy rastricted 
a5 follaw&i 

No l>uildi1>11s shall be erected thereon,. no.:-
any sti:uetu:re, .Xeevt aue!i a:uilct.Utff that •Y becomo 
neccssc·ry qi protect ·or a.bbilhe" the trai:t. Neither 
shall it be excaveb!di terracad o~ fil~ea, .nor shall 
soil, trash, or O\.iler wute pxodlictl c;ir: debds ·be 
cl.,.d or placnd upan it. That area shilll be ll!lft 
Wldbturbcd eJCcept for nccdllllry cle~-up o~ brush 
and debris and for the 11einte1>aaae of sarface and 
aubeurfac:e drains or !or C<lna truction of ad<l l tianlll 
drains tl\at JO.iqht be found necessary to mall\tAin stability 
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"of .the slop.. fteM :nst;tlct.f.,,.... .. 11 ···"· ~ · 
to :-.:.iwmt U.. ~ at t~· .or ~ ~;Qi. ~tape 
for tlle jNtpoH oJ ~i»g v.len I.or the lNADi It. of 
tho port:l.on ·lyinf:~ta:rl.y of:· Ald-'jaQ~l.be, pr<>Vl<M<J. · 
no tree "-"'.il i.. ~ or eiat. c.ff ~ t:o t!a<1 qroun·1 
than •ix fecit. 1inJ' Oud. uea or i:l'88* bl cl.iu\var of b .. 1 ng 
blo-..n over my be cut off p~ly to avoid" t_hc 1culni 
of roOt.s frosa tbe •'lpPOrtiu~ sn!l. - . 

1. Tl\'l ar.:.a <>f tile t:n,ct 1.ylni;r B11sterly "of the 
pa:rallel li~ refer.r~ to ln"Section l abalte, t05ethosr 
vith th.at area de1cribed in .eaid Sectiori l. and en:iept 
for the poi::t:iOJ> t;1orilof which - slopes to Che 
Northeast, is hereby restricted as follows! · 

(a) Aft.er PY' vo:rk is don" in preparation 
for the 4evelapeent ·of any buililing site.or sil:eG, 
.surface vat..>: ori!Jinu:ing upqn or p.saiJ>g <·ver- any 
suc:b site ahal.1 Dpt be paJ:lllitt.cd to n.,,,.. u"on th<? 
wost al0p0, west: of tbe top of 'tbe slope. 

(b) sor!ac:c·rwi~f froia pave:! street•.•, roor,, 
drivevay&, ~tJ.os, lOJld parkiog_areu, <P¥I £1oin 
any other surhc:ed OJ' 9i:i!1Vcllcd- areu, .shall be 
pravant.ed fr<>Mi flowing upon the west elope, west 
of the top slope - · 

(cl Ho ~ndorground sprinkler systo• shall 
b.e :IJ>stalled, nor shall pon!ls, s11iJ!m!il19 pool• •. ~r 
si~ilaz st.ructure5 be erected on the .,.,sterl~ fifty 
(SO) feot of tho above-describeil·oasterly a~ea. 

(d) All surface runoft' as descr!.b1td. in 
:;ubpara9raphs lal and. (b) of p1u:10!Jrapb 2 sh~ll be 
d.isch..,:9ed !nto under9ro1·nd tight. jo.1.ntod r !1"3 
conduits thal:. discharge of! tho t.ract, and •ll 
"ater from sUb!lr11in:. sh.all be 5bdl.ar~y c!ir.ch;or9e~. 

l\.~D SUBJt\:T TO: the assu~?tion of and the aqreel'W!n~ 'Y 

Gralltees to do the followin9: 

A. Grantees a9re.c to pay one-fourth {l/41" of tho 

cost of developing anc! ra.-.ir.tainfn9 t.he cO'JDJllOn area described 

above under Parcel B as follows; 

1. All land~caping in the eo"""°n area; a•~~ 

:l. '!:he canst.ruction of a tenni" conrt to 
COllllllllnc:e not sooner than January lr 1~70, 41Dd not 
later thaa .1anuag l, l .1173. The date of c:o.....,nc···.,..nt 
of c:on:strucUon to be decided by 1111fority vote o< th., 
wneu of the four p11t'<:Cls of land sexved by "'";,·. 
c:oimi::>n area. In e<t<mt the vote is two for 11n<l b·o 
against, the results are to be consider ~ a ~ajority 
!or cov.mencement of constructlor.. 
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B. 

•haze in t_he co11t ot developing anc1 .d.t.aining .rcn -!.• aod 

parkin9 areas which boii.fit the property conveyed i.~rein 

as well as the other proport.y ovl'\iDd by the Grantor•-

A!.'D Sf,18.J'ECT \'O: Grantee•• vpon COllQeii-t .of the 

const.r .. cr:ion of atiy re:tllSenc:.i by Grantee>1, ah.uing 1n tho: 

cost of maintain~ of ax.istin9 roads, ctrivevays and 

parkin9, areas as folldwe: 

1. A one-a.lxt:h ll/fi} •hare fc:r: tha,t 
po:i;t.ion of the e11t~ road ·cr:o11&b9 lflt,ter Dietricr: 
pro~y fro~ entr>l!>ce to !llis driVWHtay. · 

l. ~ one-fifth 11/~) 11hare f.or that: po.-• lon 
of the entij roaa b:etveon the Ellis driveway ., •. ..<l 
the north line o:·the 'Denny pr~rty. 

3. A one-fourth share of the rob>aini"'J port.ion 
of t:he entry road and cuJ.-do-sac. 

• .j. A p:to•tata shax:e in all other roil.ds, 
driveways, .and p;ir~tog areas, from which Grantees' 
property benefit.&. · 

The fore90ing condition• and 119ree-nt11 shall ~ 

binding upon tbe G~~ntors, the Grantees and.their re&p<?ctive 

Iii WlTtlESS WHf:RJ::Of the p<1rtie" her" to huvo Ht th« i • 

har:<ls t:his ll~doy of _,..~4-f"--''~~."'"'-'......:~~~u.. 

Grantees 

- s -
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STA.Tit (iY 1"1.Sll~• l 
l •• 

COONn' ot IUllG . ) 

On thh day penoaally ap~and bafon ..., ~ A. N 
and susu l'llltLLER, bb vife, And CBlUS~ w.-~i;r'-"" 

IU'!iUIDA C, O'JJIJIJ.Y, M.il wifii, to • .. li:uoiill to ~· ~- i.Ddivid-- -1 a 
ducnb"'1 £n ..00 vho ~!:ad the within and to~il>9 inatra.oDt, 
a.r.d "4novle.dged ·thbt 'they si9Xllld the.,..., n thei:r tne aD<i 
vol.witar" act. a.Dd c:teed.- for th& WMJll I.ad pnrpo~CB 't:hl!rein """'1t..1.oned. 

£+ Given under D){ hand and official seal th1$ 
µ~, l?li.B •. 

\[ ~ day of 

·~~~ A-J~'-<l .. l 
JIQtRy i'iibllc in and lor the !.'' '~ 
of lfashiDgton, residin9 at Sc>• · I e 

- 6 -
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STATUTORY WARRANTY DEED 

--THE GRANTORS, CHRISTGPnEK W. OVERLY and AW.NOA C. OVERJ Y , 

his wife, for the purpose of partitioning property in which they are 

tenants in cOllTI\on, do hereby convey and warrant unto the Gran~ees, 

G_ ,BERT A. MUELLER and SUSAN MUELLER, his wife, the following 

described real property, situate in King County, Washington: 

PARCEL /\.: 

That portion of the plat of Moorland, as recorded in 
Volume 4 of Plats, page lOJ, records of Kin~ County, Wa~h­
ington, and of portions of vacated streets and alleys 
wit~in said plat, d~scribed as follows: 

ileginning at the intersection point of the centerline of 
94 th Avenue S. E. , said centerline now being the Wr~t 1t1ar9in 
of said 94 th Avenue S. E. , with the North boundary of said 
plat of !"oorland: Thence due South along said centerline 
and West margin a distance of 121.74 feet: Thence 
S 89°53'49" W, a distance of 170.00 feet; Thence ~ue south 
a distance of 7.50 feet to the True Point of Beginning; 
Thence continuing due South a distance of 7.50 feet1 Thence 
N !:J9DSJ'49" E, a distance of 110.00 feet; Thence due South 
a <.listance of 102.50 feet; Tlwnce s B9°53'4:J" H, a diotancc 
of 38-1 .69 fe.e·t to a line w!'lich is 8.69 feet West of and 
para~lel to, when measured at right angles !:rom the Westerly 
margin of Block B of said plat of Moorland: Thence due 
:-lorth along safd parallel line a distance of 110.00 feet; 
Thenct:: N tj9°53'49" E, a distance of 274.67 feet to the True 
Point of Beginning. 

PARCEL B 

TQGL:'l'llER l:ITll 

An undivided one-fourth (1/4) interest in that portion of 
t!1c piat of Moorland descrilie.J as follows: 

rk-·_1i1i:.i11'-.J at the intersection point of the centerline of 
CJ4t.11 Avenue S.t::., said centerline now being the West Margin 
of s.1id 94th Avenue S.E., with the North boundary of said 
1·lilt of Moorland; Thence due South along said centerline <lncJ 
·.-:•:'.it. Mar\rin, a distance of 121. 74 feet to thC! True Point of 
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Beginning: Thence continuing due south along said centerline 
and Westerly Mar9in a distance of 227.SO feet to the Easterly 
extension of the South line of Lot 28, Block 9, of .said plat 
of Moorland: Thence S 99•53c49• W along said Easterly ••tension 
and South line a distance of 60.00 feet1 Thence due Horth a 
distance of 212.50 feet1 Thence s 99•53•49• W, a distance of 
ll0.00 feet; Thence due North a distance of 15.00 feet1 ~hence 
N 99•53•49• E, a distance of 170.00 feet to the True Point of 
Beginning. 

SUBJECT TO: an easement for sanitary sewer, to Bellevue sewer 

.. • District, as recorded under King County Auditor's File No. 

rum stmJECT TO; the Grantees hereby assuming and agreeing 

to pay their pro-rata one-fourth share of th·· unpaid balance 

of the contract between the Bellevue Sewer District and Lawrence 

Calvert and Elizabeth s. Calvert, his wife, in the principal 

amount of $6,260.61 and recorded under Auditor's File No. 

6135G74. The Grantees, as a part of the consideration for 

this .Statutory Warranty Deed and by their acceptance of said 

deed, do hereby assume and agree to pay one-fourth of the 

indebtec.!ness evidenced IJy said installment contract in accot"d-

ance with the terms of said installment contract and further 

covenant and agree to r>erform and observe each and every cove-

nant, agrceinent, term and condition of said insta.i ment contract 

and further covenant and agree to indemnify and save Crantors, 

or any one nf them, harmless from any loss, liability, cost or 

expense un~~r or in connection with their obligation to pay 

one-fourth o! sail.I .i.r.stallment contract: 

A:,;o SUBJECT TO: the following conditions dnd restrictions which 

aru hereby impressed upon said real property as conditions and 

restrictions running therewith and are to have the effect of 

covenants r1mnin~: with the lanJ, and the Grantees, their heirs, 

succcs3ors and assigns, by the acceptance of this Statutory 

1-.'arraut;· D.:uu, each severally binds himself, his successors 

anu 1s:.Jign::.;, to !H~rform, fulfill, abide by and carry out each 

- .!.. -· 
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and every oue of the following aaid condition• and r••triction•, 

and hereby furthe~ severally agree for themeelve1, their 

successors and assigns, that the following condition• •nd 

restrictions, including this requirement, will be included 

verbatim in every instrument of conveyance affecting said 

real property; and these conditions and restrictions shall 

inure to the benerit of and be enforceable by the owner of any 

~~reel of said real property, his legal representatives, heirs, 

~uccessors and assigns, as well as by the owner of any neighboring 

real property whi~h might be affected in any way by the failure 

of any person to perform, fulfill, abide by or carry out any 

one or more of the following said conditions and restrictions, 

and the failure by any owner, however lonq continued, to 

object to any violation or breach of or to seek in court 

the enforcement of any one or more of the following said 

con<litions anu restrictions, shall in 110 event be deemed a 

waiver of the right ot any other owner hereby entitled to 

object and sue t.o abate, prevent, remove or restrain any breach 

or the same breach or as to any breach occurring prior or 

subsequent theretn: 

l. The area of the tract described that lies 
Westerly of a line parallel to and 275.00 feet West of 
the existing Westerly margin of said 94th Avenue s.E., 
said area being a steep slope, is hereby restricted 
as follows: 

No buildinqs shall be erected thereon, nor 
an~· structure, except such structures that may become 
necessary to protect or stabilize the tract. Neither 
shall it be ~xcavatetl, terraced or filled, nor shall 
soil, trash, or other waste products or debris be 
du~ped or placed upon it. That area shall be left 
unJisturbed 0xcept for necessary clean-up of brush 
.:incl <lcbris and for the maintenance of surface and 
subsurfocc dralns or for construction of additional 
drains that. might be found nocessary to maintain stability 

- 3 -
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of the slope. Th••• reatriction1 1hall not be con•trUed 
to prevent the topping of tree~ or bru•b on the •lope 
for the purpoee of iDtproving view• for the b•n•fit of 
the portion lying Easterly of •aid parallel line, provided 
no tree •hall be topped or cut off cloaer to the 9round 
than six feet. Any dead tree or trees in danqer of being 
blown over may be cut off promptly to avoid the tearing 
of roots from the supportinq soil. 

2. The area of the tract lying Easterly of the 
parallel line referred to in Section l above, together 
with that area described in said Section 1, and except 
for the portion thereof which now slopes to the 
Northeast, is hereby restricted as follows: 

(a) After any work is done in preparation 
for the development of any builtFn9 site or sites, 
surf ace water originating upon or passing over any 
such site shall not be permitted to flow upon the 
west slope, west·of the top ~f the slope. 

(b) Surface runoff from paved. st.-·eets, roofs, 
driveways, patios, and parking areas, and from 
any ether surfaced or gravelled areas, shall be 
prevented from flowing upon the west slope, west 
of the top slope. 

(c) No underground sprinkler system shall 
be installed, nor shall ponds, swimming pools, or 
similar structures be erected on the westerly fifty 
( 50) feet of the above-described caster l~· ar~a. 

(d) All surface runoff as described in 
sub:--aragraphs (a) and ·cb> of paragraph 1. shall be 
discharged into underground tight jointed pipe 
conduits that di~charge off the tract, and all 
water from subdrains shall be similarly discharged. 

AND SUBJECT TO: the assumption of and the agreement by 

Grantees to do the foliowing: 

h. Grantees agree to pay one-fourth (1/4) of the 

cost of developing and maintaining the cor:unon area described 

auovc unuer Parcel B as follows: 

l. All landscaping in the conunon area; and 

2. Tha construction of a tennis court to 
commence not sooner than January l, 1570, and not 
later than January 1, 1973, The <late of commencement 
of construction to be decided uy majority vote of the 
owners of thA four parcels of land served by said 
common area. I11 event the vote is two for and two 
J.~Jilinst, the re::-iults are to l.>e considered a majority 
fnr commencement of construction. 

- 4 -
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s. Cranteee a9ree ta pay their one-fourth (1/4) 

share in the ccst of developing and aaintaining road• «nd 

parking areas which benefit the property conveyed herein 

as well as the other property owned by the Grantor1. 

AND SUBJECT TO: Grantees, upon coaaencement of the 

construction of any residence by Grantees, sharing in the 

cost of maintainance of existinq roads, driveways and 

parking ateaa as follows: 

l. A one-$ixth (1/6) share for that 
portion of the entry road crossing Wa-~r District 
property from entrance to Ellis driveway. 

2. A one-fifth (1/5) share for that portion 
of the entry road batween the Ellis driveway and 
the riorth line of the Denny property. 

3. A one-fourth share of the remaining portion 
.of the entry road and cul-de-sac. 

4. A pro-rata share in all other roads. 
driveways, and parking areas, from which Grantees' 
property benefits. 

The foregoing conditions and agreements shall be binding 

u~on the Grantors, the Grantees and their respective heirs, 

successors and assigns. 

IN WITNESS WHEREOF the parties hereto have set their 

\ - 1l'l c-
hands this j · day of ~ ... ~4t ......... (""'""·. . 1968. 

/) . 
( I J ){,LLJ # 

Grantees 

- ~ -
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STATE OF WASHINGTON 
PS 

COUNTY OF KING 

On this day personally appeared before lllE! CHRISTOPHER w. OVERLY 
and AMANDA C. OVERLY, his wife, and GILBERT A MUELLER and SUSAN 
MUELLER, his wife, to me known to be the individuals deacribed in 
and who executed the within and fore9e>inq instrument, and acknowled·1ed 
t; t they siqned the same as their free and voluntary act and deed, 
for the uses and purposes therein mentJoned. 

Given under my hand and official seal this 
~''"l"~..c..._. , 1968. 

_l_'1 __ tA ___ day of 

() 
\;) dVI.. ~ pl. fl . /~a.A.~-< fl£_ 

Notary .. PuJ;>lic in and for the State 
of .Washington, residinq at Seattle 

. r-i 
.... , I· ' ·~ l'i JW./ k., (,,/ c3; ,,, . 
.. ··' ,,• (Y.7 .. J~~drlt~ 4..( 

,, ......... 
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/ j T~m G•ll\NTOl\S, GtLDF.RT I\, MIJEl.!.ER and C!IRISTQPllf;R w. O"IP.P.C.'I, 

BTl\Tll'l'ORY Wl\P..Rl\ll'f1 !JBF.!J ---··---------

,~ le-'!lch as lo an u11.ollv1'19,\ '>lle-hl'llf (1/2) int .. r.,_qt -nnt1 "'""'" ,.,.. td~ 
s9p.u·ate properly, for en.:! in consideration of Ten ""rJ no/100 

~lll-.OOl lino other 9oOll and llaluable cons.l.u..,cotioro in 

R 
C> 
~ ,, 

the follo1'in9 <l.eecrlbeJ real property, eltu ... te in Kl11g cr. .. ,inty, 

Nashinqton 1 

That po-rtion of the l'lat of lfoorlan<l, a11 rec:orcJ"':J in·-' 
\7olu111e 4 of Plats; l'•,'le lOJ, ra<JonlB of r.lrttJ Cr,•_m~y, •r-•st.­
inqton, an<l.of portlonn of vac'1te<J 11tr<>els anrl nll'!JS 
within aaJ.d pbt, doilcrlboc.I ".s foUowni_ · 

De<Jlnnll\<j at tho lntersoction -po-lnt' of tho C<>~tr.r 1·1,;.,. r.it:· 
94th AV<!nUe S_.E,, sa hi center Line now b1:Jnr1 ·the W<::nt 
margin of .-11-"lid 94th Avenue s.E. ;·with tho North t.oun•Jary. 
of sald_plat. of HOorl3nd1 Thence du., Sou.th alon_q Mid 
cent.orlino and West. m.:irgln a distance of.121.74 fcct: 
Th•mcoe S 89"5l'49" w, a ·dh1tancc of_ 127.00 fo~ct to thc 
t1:ue- ~oint of bc<jlnnln•jr 'l'hr.ncr. .:s .89° 53 '49" w r ·3- !l_lsll:~..c .. 
of 43 .o ·fc<'tl Thence due $outh " dhtancc of 7. SI> r.,.,.t:. 
Thence S 89° 53 1 4•)• W, a dlni:,.nc•! of 274. 67 fn·., '""-'' n l i ;.;,--

· wh,ich. ls ·a.r;.,_ feet \'lost of and p.:-irall"'l lo, wh<?n .,.,,.,_.,,JC.,,-J_ 
-~~,riqht·ar.91e·s from the w .... terly m'lrgln rif ni. • .,1-: IJ .,f 
saiu· plat o( Moorland.1 Thence du., fl•>rth ale,ng sal•l 
parallel lin~ a distapce of- 129.24- r..,..,l t•J th" !beth 
boundary of sai.il_plat, of- •bor:lanil1 Th.,nc" II B'J'->J"l'.I" E­
alonq !<aiJ North boun•il•ry, a·iJ1stan·~e ?[ Jl7.~') r .. .,,~; Thence ·due South alon9 a _line _p;irall-=l· 't'> th'i' !'<'li'1 <::":r.~'\!c­
line of 9-4th Avenue S,E, a distance of 121. 74 f":":~ ':.•1 ':./"."> 
peint of be9innin9. ' · r·· 7.::. ~,.. j 

. \ 12,"3 "?'+ i5 ,·?A-·.;~ -j-*Ji Ci 
\ • j, • ........- - f. £ ' 

:~~::i:!Rone-f:fr~:;~{~t~: ~~-;:a-t ;.;;~ion ~f 
the p;lat- of M:>o:c:lan~ described as foUo.,.s :: 

809lnni11<J at the inter!!ectlon: point o!. ·thA_ ..,.,n.i:..;ri. in-,- ?~ 
94th Avenue· s.£., said center;llne nr.,~"". fr'!Lnt]' t:hP. w~:-;-; ~~rriin 
of said 9'ilth Avenue S.E., wlth u,,. w,r. ti. ~.r')•1:.<1 .. .:-·1 -,f '-"'id­
plat of Moorlandr· Thence d•J" So•iUt "'-~'~·'/ ,Hid .. ~el':':<!rli_n<? ali•l 

. 'SAL~srx~it1f;Mstance Of 121. 74 .f"J'Jt tr,;-. thA TC!l<? -;>-:.in\: or 

'P.A i D ,;:_ l 
. ' I r 

- -· _ »-li~ ~ .. I .- ·. - -· : . . •.O I 

- if-1. :R. M'JU.JA-MS : . - . . I. "~ ~·i.r~ : -
Zl'l~;~~;r. .. ~3.tWti - ~?.'f;~.s:::: , ..• .:,,,, l•'.;..:,·t··:. 

lfl!!!___/L,.ft- ~---·-·-£'-' lJl!(·l~\fL~ I ·~! .. ,.... . 
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Beginning1 Thence conti '1ing due South along said centerline 
and.Westerly Margin a lstance of 227.50 feet to the Easterly 
extension of the Sout line of Lot 28, Block 9, of said plat 
of Moorland; Thence B9"53'49" W along said Easterly extension 
and south line a di ance of 60.00 feet; Thence due North a 
distance of 212.SO_.ieet; Thence S 89°53'49". w, a distance of 
110.00 feet; Thence due North a distance of 15,00 feet; Thence 
N 89°53'49" E, a distance Of 170.00 feet to the True Point of 
Beginning. 

SUBJECT TOz an ease:nent for sanitary sewer, to Bellevue Sewer 

District, as recorded under l<it19 County Auditor's File No. 

A..'ID SUBJECT TO: the Grante"'s -~ereby as_suming and agreeing 

to pay· their ·pro-rata· share of the unpaid bal...zice of the. 
-~-... , '. - ·- . . . - ~- ·--

contract between the Bellevuo;_ $ewer. Dis.trict.· and Lawrence 
. . 

cal.Vert and Eiizabeth s. ~lvert;. his_ wife, in the principal 

amount of $6,260.61 and recorded under Auditor's File. No. 
6135074. ':l:he Grantees, _as·!"- part ·of th~ consideration ·!or 

this Statutory Warranty Deed and by their acceptance Of said 

deed, do hereby assume and agree to pay the indebtedness 

evidenced by said installment contract in accordance with the 
;~. ·:. ' 

terms of said installment 90nt.:ract and further covenant and 

agree to·perforul and observe·each ·and every covenant, agreement, 

teriu and condition of sa;d installlUent contract and further 
. . . 

covenant and agree to indemnify and save Granters, or any one 

of them,· harmless fram any loss, liability,. c.osj;; or expense 

under or in connection with -.sald -I"i).sctalful>n £ _con traet;~.' ~ .. · · 

I 
I. 

AND SUBJECT TO: the fOH_?wing. condi.t.i.ons and restrict.ions which , ' 

are hereby icpressed upon said reai property.as conditions· 

and restrictions running there~ith and_ are to have the effect 

of covenants r~ning w.ith the Lmd,· and the Grantees, their 

heirs, successors and assigns, ·by the acceptance of this 

Statutory_ Warranty Deed, each se~eral.ly. bi.nds himself·,. his 

successors and assigns, _to perform, . fulfill~: abide ·by and carry 
,·-·.: .. -. 

- 2. -

0!' .. . -___ · ~-·-----·---~·---J 

! 
\ 

J 

. .. -·····'·''• ?,c·,~~~~~~f fa 



.--~-· . ....;._,._. _______________ _ 
i 

/ ... ~" 
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restrictions, ·and hereby firther severally agree for themselves, 

their successors and assiqns, that the following conditions 

and restrictions, including .·this requirement, will be- included 

verbatim in· every instrument of conveyance affecting said 

real property1 and these conditions- and restrictions shall 

inure to the benefit of and be enforceable by·the owner_ of any 

parcel of said real property• his legal reprcsenta_ti-ves.~·· heir-s, 

successors and assign-a• as well as by the .. owner of any neighboring· 

real property- which lniqht be -affected in any way by the f<lilure 

of ;my person to- perform, fulfil.!, abide by or carr.y out. any 

'?ne or-more of. the tciilowinq said-conditions and restrictions, 

and the f~ilure by a"ny-_own~~.--h~ever-~ong ccintinued, to 
. . . . . . . ~ ~... ~! .. 

object--to any v~olation or bi~ach of or to seek_:in court 

tlie enforcement. gf any one or more of the followi.nq said 

conditions and restrictions; shall in no event be deemed a 

waiver of the ~ight of -.any other owner. hereby entitled to 

gbject a."ld see to abate, prevent,. r~move' or restr<dn any breach · 

or the same breach or as to any breach occurring prior or 

-subsequent thereto: 

1. The ·area of tne tract described- that lies 
·.westerly of a line parallel to and 275 .• 00 feet West of 
_the existing Westerly margin of said 94th Avenue S.E.,. 
said area being ·a steep slope, is hereby restricted 

··-as _follows: - · -

No buildings shali. be erec.ted thereon-, nor 
any structure, except such structures that may become 
necessary to protect or stabili%e the tract. Neither 
shall it be excavated,.- terraced or filled,- nor shall 
soil, trash, or other waste products or-debris be 
dumped· or placed upon it.· That area shal.l be left· 
undisturbed except for n~cessary clean-up of brush 
and debris and for the maintenance Of surface and 
subsurface drains or for construction of additional -- -_ 
drains that might be found necessary to maintain stability 

.;.·_·,., 
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o! "'• •lopo. Tho•• '~'~' ,;,11 ~' bo ~"''""°" 
to prevent the topping, of trees or brus~ on the slope 
for the purpose of imdroving views for the benefit of 
the portion lyi.nq Easterly of said panllel line, provided 
no tree shall be topped or cut off closer to the ground 
than siJC··feet~ Any dead tree or:- trees in danger of 

. beiTig blown over may be cut off pror.rptly to ~void the 
tearing of roots frcm the supporting soil.· · 

2. The area of the tract lyinj Easterly of the 
parallel line referred._t:o in Sectio!l 1 above, toqether 
with that area described in said:Sect'ion 1, and e><:cept 
for the portion thereof- which nail slop'>s to "the 
Northeast, is. herpby restr,i~ed. a:;; ~olIO""S: · .. , ·-. 

-· 
(al After any work 'is.. do'!e in pi'eparation' 

_for the deyel9pment ~f any .. building site or sites, 
surface water originating upon or passing ovar any 
such si"'9-.:Shall not: be permi tt.ed to flow. upon the 
wes_t slope, west of ttt.e top....Q..f. _the sfo.,e. ,;. · 

: (bl silrfachiinoff. fror:i:'pa•1.,,d streets·,_. roo·fs, 
-dri'!U!yays, patios, ·and ·parking area·s, and fr<llll · 
.any other-. surfaced- or 9ravel.led areas.~ shall. be 
pre'7ented from flowing upon the west slope, west 

. - of the top Ii lop~: . • . . .- .. ;. ,,· . 

(c) .. No ·undergr~und- sprinkler sys,tem. shall 
. be installed ..... norshall por:1ds, _swi=ing pools, or . 
si111ilar structures be erected· on ·the west.:rl_y fifty 
-150) -fee~ of the above-desc7ibed eas_l:<!_rly _area •. 

• f~) All-. surface ;l.inoff. as descr.ihed in . 
subparagraphs- (a) and {b) of para<;f'Caph 2· shall- b~ 
discharged into under9round_ tight joint~d pipe 
conduits that: disc"tiarg&-· ot'.f _the tract, and all 
water from subdrains shal.l be sL-,;ilarly discharged. 

A..'iD SUW"ECT TO: the asswnptio~ of· an.d the agreement· by. 

Gra:i~es to do _the follo-"'il!g:. ., 

··-A-.· Grantees ~re~ io-j;ay one-f(Jurth_ (if4l of the 
-.... ~·-•. 

cost of' de.\ioeloping. and- 'niaint:'a ininq .. the cc:.-:uicn area described 

abo~-:~d;;· paragrap~ ~~as follo.,,s:· _. 

h· All landscapin<J. in the ccm::1on area: and 

·2. 'The constructioi) of a.ten:lfs court.-.to· >·, 
cOaimence not sooner than ··January-!, 1970, ·-an;l not" .. 

·lat>er than Januaxy l, 1973 •. The date of .coramenc"cment 
of construction to.be·decidea by·~ajority vote of the 
owners .of .. the ·four parcels of land serr'>d by said 
common.area. 'In event:.the vote. i.:; t-...o for· and t .... o ,:, .. 
ag~inst, the-i-esult~.are- to be co.nsiaered <l 111ajority·. · · 
.for~ commencement. of C,onsti:'uction• · · · 

... : . :";, '~~·Jf:->:'- ">/;· ~:-)~~~;yt:.:>:. -
'·' :-.-:• . .,.,,,,._ •.... 

I --------.. -- ·~---·-· ~-··.::..:.-.. ·; •. 
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their on.,--fourth ( 1/4) 

a. crantees and maintaining ro,,as and 

share .in the cost 
parking areas which benefit the property conveyed herein 

as well ·as ·we. other. property owned· bY the Gran tors. 

;v'iD SUUJE:C7 TO: Grantees, upon conunenceinent o~- the 

construction of any residence by Grantees, sharing in the 

cost of. roaintainance of existing r-0ads, driveways and 

pa1Cki11g areas as follow!!: 
1". A one-sixth (1/6) share for that 

portion of the entry road crossing water District . 
. property from entrance to &llis drive"ay 

... 2. A one-flf·th (l/5) share for that portion 
of tne entr:y road between the Ell.is ariv-o•,1ay and · 

the _north_ une· of the. [)cnnY property. 

3. A one-fourth share of the-rem.aining portion 

of the entry· road and. cut-de-sac." 
•,. o") 

·4. A pro-rat~ shara iri all other roads, 
driveways, and parking areas, from which Gran~ccs' 
proycrtY benefits. 

'the· foregoifuJ ,conditions and artrecmcnt,;· shilil b<> 

binding upo~ -the G_rantor~, ·the Grant<>cs and thcir re~pcctl•r'l 

- s -

~,,~~~!i11t~!(J,;':;;;';k t~' ' : ' '' 
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Llc'gin~-~)g -'\t tlle·~ter~c.cqo·n po~n~ of ti1_c···cc~tcr.lirl~- of, ~Pl.l;.h :Avc~ue~1 
S. ~. , s.:. id coi te r l i nr.: ·no~ ttei n g th i;, ivp !'i't 1r .. 1.:i;9 iri -bf ·sil·i(;.! . ·~:·1rtA1 : Av&J~ue. 
S.I::., with th~ North boundary of snid .iJL~\t, on.: 4)i:Jtn•1·a,r~d_; '.fl.1pn.~.c;':d'µ~ .. , •., 
SouU"i a)nn<.J r.a.·.o centei::Jinc and Hes.( lnar·gl"'n .t:l'~i.st.1lJ'1Ce,q.f•J·iJ,:,7;4 .fecbi/' 
to th<;? :'·{ue Po~.0.t.· of. negin,n.i1.1~·i ·ro~.~·:~e .corit.tn~.fn~·-;d'uf.!. S0>.iH.h .. ~·l;9ng;.·.s.f"l}..,d. 
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_ .. i::ai:;tcr.1:,• ax.tcn:;ion.of tlw' :;outh_.f:i.'.'n.o(t~~·2.~.;~<Dloc;k' Q,.,.9t~i:.~.a.f'd.':,pl~1·t .. :~. 
·of··Moor luJHl;, 'l'h&nec · s 89°53'1 ~ "· W al<}J,\.tJi.'~f,tl.·q.~Jtp$.te.r;iY··e>{tqnt;·1-0]), and· . 
Sou.th Ii fie a: d ,st<incc of GO ,().0 f~:ct; :tr'hqi,ice>:~41lu.~ l'lor.th. a 'oi'st;\lifc_e .. oi''.. · 
212. so ·f~ct; 'Pl~.~ncp ~ · P.9".'5\'."19" i·r, .. .1 'C1f9,t::ab9e>.tj·.1:. ~l°t1;p~· fEi.ci.~.i<'fht:;~c~., 
due~ t'1or u·,. a d ii tnn<;:e of l,~·· 00. foe t; ·~·r.9~oe .'N~ ·a~-,0 S :f{"'~"· · B, r.a· c1~:::J·t:ar1.c·~. ' 
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'· • 1" I• .1/ • . :·., . , '., ., ,: ' ~· .~· .. ''.'·.·~·' ~" .. r:• f • 

SUUJEG'.f ·To -an 1:!asement_ for sari i tary 1;ewoi:-, · t.o ·1.}€ iie:v'1,1e 'sc\·1c rt_ 
as recc.·n!Pd • 11n for K rng C,ounty ~:i\uq i'tor·• s · f'ilc. ·.No..:• · . · ·-' .'- •. 
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-~~-­fiW k>t ~ •l IW<t .. of l!COROEO 

...... OF .......... _ .. 
•••••• r-.EOIJfS" C1 

OIFl£UOR 
ftECOl\DS a. r:u:c•;oMS 

KIM COvll>Y, \:'SH. 

---

'TU GRAN10l.S GILBM' A. MUKLLZlt and SUSAN NUJU.t.B:R, hia wife, and 
CHJ:tIS'l'OPHER w. OV'&ll.LY And AMANDJI. c. OVERLY, hi• wife, 

Ten Dollar& and other good and valuable consideration, 

as set forth i, EXHIBIT "A• attach&d 

Tiii• d•td I• alveo la ruUlll•ent or aat otrl.&la lHI ••~r.1.11 coalnat b•L•1u tll• parUwa li•,..lb, 
... I.el;! OCtober 29 • 1•69 ..... 'IOAll1Uo••• ''"' u.. COltU,JUIH of .u.. a.bon 
ducrlbed propert.r,a:nd \le c:ivoour.a or wure.atp ~•nla eoatalntl ah.U Hl •ul.r lo u1 Ulla. 
111\erHl c.tr uc11•braac1 &rta1111 bJ, Lllrom111 or Hdtt lll• i>•retluer lll ••lit •Hncl. ••II lllall 1101 
•111>!1 'o .. n1 lallu, ••uaun&• ot otlltr ollu1•• t.•l1d, an••H4 or 1>1teo•l•1 1h1e a11ba1<1111aL 
lO th• clal.~ ol ul.t eonln.e.l. 
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1t~L i:Lt"f:~~~ 1J'J rt;~"T t'"I Thi.: rt:L&.a.:::;:.. :'!?;~'~.~·~·'·'-~ k < ..... ~~* 

1111 .. 1 r='~~7::·. ~r l'ii f"t,;_r t'*e :~cc,t~(il•;n4 1 .. \Ctt~:!~.:. '!\ 7•L~ r~: .. t 
hl(ttr!~rt r;t v:,t.t.:·J~ '* ($f FLf.T~r r·"'tt l\'~'l· 1:~ 1~1:.s Cl',.i .-1, .. A!.L:~.-­
At.:' er r.nno·:s "~ v1.c1.n:c ~'intt:TS M:ti t.ui;v~ i:JYt..J!• ; :. :;o PL:•. 
OHCi'!•!ti• :.: FCll.t.O•.!o• 

DCGJ::ai;::.; J..T mt: UHf.l:HCTlv:: POJllT CF' ill!: c.t:::TEJ\Lll·• Of y1,1;1 
AVC:ivt !<C:.;i:i';t.n SAJD CEllH:Rt.U:E KOi~ UCJUG THt ~!UiT ~:·-·:c .. v~ 
or 'St..H> 91.TH 1.vt:r:ut S~UTHt:.!iT1 t:JTH Tlit NOillli 110:.::;~f.!\~ ! • .'f :.l.J[J 
PLAT OF' r::O~!.All!>1 TH!;m;~ t>iJE $01.lTH J.L(lilG Sf.JD C.t/;T!.;~1,J:;t Al~D 
Ut:H 1-\,\j;..:.l~• r. D!5':'M;CE Of' l21e'l•• Fl:tll TKEJ:c:. SOUTH C<;l0!.J 1 t,I)" 
\ICS"f " l.l):,j';,r.cc CF l70c0~ fHTI THtHf cue SOlil"ll A DlSTM:cr. 
(\f- 71!•0 n:H1 Ti.;:1.c£ !>C\JTli (.j~C>~3'.r.f" ;<1:.:.:r A. C>JST,\t;CE :,F 2?4.67 
FF~~ 10 I, i.11:£ i.m;:.:ii JS tt.C.'i FCU ;.;fST of /.XO l'lo.hM.Ltl. TO \:HEil 
r-:(/.!_,~:hi:.:'l AT itlGlli J,1,:;:..c:.. fi10J: Tr!£ l~ESH:RLY J.U,R:(;Jn OF tlt.OCK 
(I Cf .:;.,\JC :>t.AT OF f.'.:;IOi\l,IJ;.,1 THENCE OU!: NORTH l.!.O:!G ~'.!O PAJV.U.i..L 
l-:i·"'~i :... r·r~;, .-t..1 •• '-if l?.~t?'" Ft~LT YO lH!: HOf\Th ~()t•·,i£~:.r~r er SA!~ 
l"t.AT ()r ~:Oi:'"LMx:>! '1'11r:m:c l.O:<TH f.'90!i3 1 49" (f,f,i ;,1,0;;'1 r,:.1;: 1·;~llH11 
GOUl~l,,\:·:~1 J.. OJST/.;~CE CF' <. 1,t.,(,!) FE:El TO liif: t:Oll:T Of UGl:;:~!i:C.1 

TCJt;Cill!:H t:liH At: u::t>!V)l)(i) CUE-FOUlll:t H;Tt:!(i:ST II~ 11'!.:.T f\Ol<T!Otl 
O" rr.t PL.';i C:I' r~OOi<\Lt.t,:>. l>C&t.llH.i!':J M;. fOLl.0',,'!,1 

l~[~)l;: .. u;;, J.l TliE: U-.T!:RS!:CTlo~: rowT OF lHE CENTrnu1;1i Of ?4TH 
WCl:l:!.'. sc.:;"'dU~)' !,.;,;!) CE::·.i:R1.J~e ;,CJ~.' :>l:lhG Ttt:: i>~ST l·h\HGlil 
OF SAID r.-.rn .\VENU( ~ClHh!.AST I iilTtt Ttlt: IWf..:ili i;ou•;tll.ilY ()f' ~/.JC 
PLI· T or :.;(•~tf\t..AI:!> I T11t:l;C£ L>l:c SCl)Ttt /,L ~l>:G !.td D Ct:J.;'; CHL H:L Ar:L> 

l:t!>T ~~1,tz:d'l /, ti::,,t/.;:r:: Cf l..'!l,7~ rt::T To T11t: it.1..•: Jlc;:~r L!F 
L:!.:C::~~r::1:t•• ·;!,tt.~1; co:~1'1:\1.1JhG r .. M;: s~sJ11c 1tLour, !.J,J[J cr~:r~!:t .. it-~i.: 
;.1,lJ \.·C!>!~h.!..'' ;~,\F\.rl:l /,. i;J!;!,\>:C.E C1f 22i, ~O rrt:! iU Th:.. i,,;\!. .. ii.i-:L.'r 
rx-=~~~s ~ .... ~:~ ti!: i'HC !·CUTH Lll~[ ()f LO~ 2:1. C:.Ota:. ~ ... CE' £At:1 PS .. :,T 
Of 1:v::::Ll.t-:"i .i"ti;:f!lr: ~!:V!H f;-)e>~3•:.,~tt ~:::s1 ,\Ltir:G sA:c. t.: .. rTrr~tY 
rxif.1:;.ic': 1.•;:;. :.01..·T~i LI:::::, i>IHM-.<:: or c,o,uc FL!.:'i1 l11E~.c!: u:.ir: 
i;;:>::i11 1. :>:!:T:.::c::: O:' 21z. !·O n.01 YdU;::E &01.IT1t l)~l"!.>:~14r.;" ;.;i,s.T 
1, t>JS"?Ar~'E or !lCrCc ;·cc·:a tiH:r~:e t>V£ •,ok-:-u : .. 01s1:.:,c:: r,,;: J!-.ot\ 
rnr; ~1!L\C:'.: :.o:~TH il;r:,3:1.,\:" £AST" t!STAt1CC Cr lie>,{):, FU:.7 
Hr i1.r Tic.::: l'JJ:1T OF bi.\;: :1:::r•G. 

H1n:L1:1· ·ro ·rm: r'OJ..L•:• n;c~: 

(l) S1>bjct't to a b:i.lnm:c duo on i.nntallmrJnt cont1·:ict l>r1lW1t\l'11 J,;:i~:.r.c:ic:f' 
Cal"ort, cl al., :md Ucllcvuo Samir D!.:;trict diltccl June 2l', l !:c'i (,, 
l\ntl n::,·o:-Jt·d F~bruary ?., 19G7, under J\mlit.or's iilt: Wo. 61~5(1"1·!, 
whereby .i.t is agreed thnt a m::war connoetion chnt·9~ in the 01no1mt. 
of $l1,260l.ul it: 11ticoi:11e:d a9:iSn11t £a1'l pro1!.inai.: 1m<l other l:rnd!>, 
11nrr1bl c i11 ~·cnr!y inst;:.llmont!i. 

(2) C'o\•cnilnt.l.l, cond.ltio:rn aml :rc;rnt.riction::. cont;lincrl in deed r(!<..'c,.·dcd 
M11rch 21, 1%7, Auditor's No. 61&20!:>0 nnd <>152051, c-xocutcd hy Gt.u:t' 
H. Calvo.rt, Hillia111 Celvort. Eli ~a beth Cnlvcrt lloncry I ,1<ino c:1 l \'ei-t 
J:tlethcn. ond the Paci!ic l~ntionnl nnnk of sonttla, as Exceuttu: of 
tho ci;tate of Lawrance c. Cnl\•ort, doccasc<l. 

(J) 1\n cauol'!ent: affactin9 o portion of r.nicl pr0:mi1;es for scwor a.1i!'G l ina 
ancl lines :1nd nll ncccu.uu1ry Co."\noctlonu .orul nppurtc::nancoi;, in !11\'0~ 
of Dollovue Sewer District, recor<lc:cl >lay 10, 1968 unri4'lt: /,ULlit<a·•n 
filo ~o. C.346642. 

(t,) J?nt>ooont <:~rcc1~cnt c?ntud Soptcmbc.r 17, l!l&C, between Gilbert I\. 
j,~uallor ru1cl Susan Mueller, his wi!c, nnd Chrict()phcr N, 0\101·ll• .:1H1 
Am1mtln c. Ov«.-t ly, hie wi fo, recorded Scpto111bor 19 1 l!IC.8, undt!r Audi­
\;c>r' o file Ho. 6409013, providin9 fol' ingrans nnd cr1ror.:a ;111<1 fr.r 
utlJJ.t.iC':; 1111 r1oy ha 1:nnrtoaably 11cc0Gn"r)• fur the \HlC of rcfii<J<>nt.i••l 
)3roporty r:u\.lt.lwrly ol' c<d.u 1ircm.l.nc:s nncl in such forr.i iUi will nvt. un­
n:;it.C11\i1hly i11lt•x[er" with the um: or ro1aldcntinl pr,•pm:ty .ldjo.iiiin9 
r.nhl 1u:1·;.,i ''"" <1{ tho IHtnth. lit 1ccln tb,it po:rticm c>f r.;1id p1·u:d.s1..'~ 
dosrr iht•d ~1i.1 ;m Uti(H vi 1lot1 ono-fourt:.h int.crcu t, nn«l athcr lc.r.~ei. 

l!·) '\IJYr";111<1nt o::t•<..•\lt~·<l hy 111Kl bob1uun J\QUovun i::owor l>ir:trict nnJ Cilhcrt 
/\, ~hh'flhu· .ind fiu:a:rn Mueller, ••nd Christoi. ... hor w. ovorl:i· an<l /1111:;nc?.1 c. 
O\·c:l'lr, .Joitcd flctol.11~1· ·1, l9Ci0 ••ll•.l n·corclcd Hovcl'llmr l, l!lGtl unclcr 
/\11<Jito1· ':• fa>. 'U!IOO:!I ln c:onr.1dur11t·iun or ll com• ·.:ti.on dwr90 .;if 
~1.r,1.~ •. J', to cunnc:wt pro111lt1cu la• ll<•ll1JV\10 Sc>vc·1 llititrit·t sew•··r !ll'llL1·.~. 

(1.) 1•1111.'li.1·«·1· u1ufort1L11\1ln. .:mcl :.i9rc~1. tho11t ullllt\' cr>n1i.•,Jtiom1 pruacnUy 
lc:w 111•11 mt tlm pt·,,1•1 .. i:t)' 1tro !or t.h<l ht•non t of • .l).1c•.mt )Wopca·t)• 
ownr•1,; ond J.h.11. 11ny •ltl•lit.loiwl < 11mwrt.in9 ur 11~r.1mttf!,«m't t•b.:iric;l.'r. 1·:ai..t: 
IUH~' 1,.~ 1 uY u•cl I ut• HO)' nlllJ ttc:i uha J l be: p.,ynbJQ l~y pua·chiumr. 

f.).HJblT •A" 
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·RECD F 
~- '{ -r '.: - ~,. DECLARATION OF PROTECTIVE COVENANT~SHSL 

j 

._i~.cl l; . ... .. ~ 2.00 
19.00 

**,.,21.00 
!·,: ... •. :' ' RESTRICTIONS, EASEMENTS, AND 

t<t.; ~: . ' I AGREEMENTS FOR 

PICKLE POINT ASSOCIATION 

PRELIMINARY MATTERS 

EXCISE TAX . :": ;- REOUIF - . '. 
King Co. Acwrds Divfslon . ·-- .. .,, 

p. lL ... ~- II. rJ ) :···-· 
---~-~Depu;,, 

1.1. Declarant. The undersigned (hereinafter "Declarant") 
are the owners of certain real property described in paragraph 
1. 2 below. Declarant hereby declares that the real property 
described in paragraph 1. 2 below shall be held, transferred, 
sold, and conveyed subject to the conditions, restrictions, 
covenants, reservations, easements, and charges (hereinafter 
collectively referred to as "Covenants") set forth in this 
Declaration. 

1. 2. ·Property Subject to Covenants. All of the property 
described on Exhibit A is subject to the Covenants contained in 
this Declaration. Exhibit A consists of five parcels described 
in Exhibits A-1 through A-5, Parcel 5 being commonly owned 
property. 

1.3. Intent and Term of the Covenants. The Covenants con­
tained in this Declaration are for the benefit of all the prop­
erty subject to the covenants and for the benefit of each and 
every separate parcel of that property. The covenants shall 
inure to the benefit of, shall burden, and shall pass with the 
property and each and every parcel thereof, and shall apply to 
and bind the owners of the property subject to these Covenants, 
their legal representatives, heirs, successors, and assigns in 
perpetuity. 

2. RESTRICTIONS ON USE OF PROPERTY BY OCCUPANTS 

2.1. Permitted Use. No parcel described on Exhibit A 
shall be used for any purpose other than the construction of a 
single-family dwelling. No building shall be erected, altered, 
placed, or permitted to remain on any parcel other than one 
detached single-family dwelling, and a private garage; provided 
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however, that all structures that exist on the date hereof shall 
be permitted structures. 

2. 2. No Temporary Dwellings. No trailer, mobile home, 
shack, garage, barn, or any other outbuilding, or any other 
structure of a temporary character shall be used on any parcel 
at any time as either a temporary or permanent residence. 

2. 3. Nuisance. No noxious or offensive activity shall be 
car.ried on upon any parcel, nor shall anything be done on any 
parcel which is or ~ay become an annoyance or nuisance to the 
neighborhood. No boats, trailers, or recreational vehicles 
shall be stored or kept on any parcel for a period of more than 
24 hours, unless said boat, trailer, or R.V. is enclosed or 
screened such that it is not visible from any street or any 
other parcel in the plat. The streets within the described real 

_property shall not be used for overnight parking of any vehicles 
other than private automobiles. This covenant specifically 
restricts street parking of boats, trailers, or other R. V. 
vehicles. 

2.4. Trash. No garbage, refuse, or rubbish shall be 
deposited or kept on any parcel or building unit except in 
suitable containers. All areas for the deposit, storage, or 
collection of garbage or trash shall be substantially screened 
from neighboring property, and from the common roads and paths. 
All equipment for the storage or disposal of trash, garbage, or 
other waste shall be kept in a clean and sanitary condition. 

2. 5. Animals. No animals, 1 i vestock, or poultry of any 
kind shall be raised, bred or kept on any parcel except as 
specifically provided for herein. Dogs, cats, and other 
household pets may be kept provided that they are not kept, 
bred, or maintained for commercial purposes, that no more than 
two dogs may be kept on any one parcel, and further provided 
that they are not kept in separate exterior kennels. (The 
intent of this covenant is to preclude both visual and audible 
annoyances to adjoining parcels.} 

2.6. Fences. Except for those existing on the date here­
~ of, no fences, wall, hedge, or mass planting other than a foun­

dation shall be permitted between Parcel 1 and Parcel 2 unless 
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approved by the owners of both parcels; provided, however, that 
nothing shall prevent the erection of a necessary retaining 
wall, the top of which does not extend more than two feet above 
the finished grade at the back of said retaining wall. With 
respect to all parcels, no fence, wall, hedge, or mass planting 
shall at any time extend higher than six feet above the ground. 
No wire fences shall be used for fencing any parcel unless 
approved by the Architectural Control committee, except that the 
fence existing on parcel 5 on date hereof is approved and shall 
be the standard for any replacements thereof. The finished side 
of all fences shall face the exterior of the parcel. 

2.7. Signs. No sign of any kind shall be displayed to the 
public view on any parcel. 

2.8. Antennae. No radio or television antennae or trans­
lll mitters shall extend above the roof ridge line of a dwelling, 
CO and no separate towers for such antennae or transmitters shall 
U) be permitted, unless approved by the ACC. Cable ·receiving 
0 
....o dishes or· any electronic receiving dishes are prohibited . 
. 0 
0 
CJ" 2.9. Utility Service. No outdoor overhead wire or service 

drop for the distribution of electric energy or for telecommuni­
cation purposes, nor any pole, tower, or other structure sup­
porting said overhead wires shall be erected, placed, or main­
tained on the property subject to this Declaration. 

2.~0. Storm Drains. The owner or occupant of any building 
constructed on any parcel subject to this Declaration shall 
maintain in proper working order all roof drains and area storm 
drains on that parcel. 

2.11. Construction Period. Any structure erected or placed 
on any parcel shall be completed as to external appearance, 
including finish painting and landscaping, within nine (9) 

months from date of start of construction. 

2.12. Landscaping. Growth of alder, madrona, or 
bush-type trees shall not be aliowed to interrupt views. 
restriction shall not apply to any growth on parcel 4. 

-3-
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2.13. Clothes Drying Area. No portion of any parcel shall 
be used as a drying or hanging area for laundry of any kind 
where it can be viewed from any street or adjacent house. 

2.14. Maintenance Notice/Assessment of costs. When in the 
opinion of the Committee certain maintenance needs to be per"."" 
formed on a parcel or parcels, the Colilmittee shall notify the 
Owner by certified mail specifying in said notice exactly what 
needs to be repaired or maintained. The Owner shall then have 
thirty (30) days from receipt of such notice to perform the 
necessary maintenance or to make written demand for a hearing 
before the Committee. If a hearing is demanded, the Committee 
shall set a date therefor and give the owner at least ten (10) 
days notice thereof. The hearing shall be informal and rules of 
evidence shall not apply. The Cammi ttee shall render its· 
decision in writing. The cost of such exterior maintenance 
actually performed shall be added to and become a part of the 
assessment to which the parcel is subject. 

2.15. Subdivision. No parcel shall be 
smaller parcels without the written consent 
owners. 

3. ARCHITECTURAL CONTROL COMMITTEE 

subdivided into 
of all parcel 

3.1. Establishment. An Architectural control Committee 
shall be established. The Committee shall have one member 
representing each parcel owner other than the common parcel . 
The initial members shall be appointed and may be removed by the 
Declarant. The members of the Cammi ttee shall designate one of 
their number to serve as chairman of the committee and shall 
·adopt such procedures and guidelines as they deem necessary for 
the orderly administration of their work. The initial address 
of the Architectural Control Committee shall be 429 94th S.E., 
Bellevue, WA 98004. 

3.2. Structures and Exterior Renovation. No building, 
fence, hedge, wall, or other structure shall be erected, placed, 
altered, or exteriorly renovated on any parcel or building site 

-'.?! subject to this Declaration until the building or renovation 
plans, specifications and plot plan are submitt~d by the owner 
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or his representative to the Architectural Control Comroittee for 
'iii; approval. 

3.3. Land Clearing. No native trees other than alder and 
madrona or significant ground cover shall be cut, removed, or 
destroyed without the approval of the Architectural Control 
Cammi ttee. Any person wishing to cut, remove, or destroy such 
trees or significant ground cover shall submit a plan showing 
the location of the trees or ground cover to be cut, removed, or 
destroyed, along with the location of the existing trees or 
ground cover to be retained. The applicant shall also submit a 
brief statement of the reasons supporting his request to cut, 
remove, or destroy such trees or ground cover; provided, how­
ever, that dead trees located on a parcel subject to this 
Declaration shall be removed by the parcel owner upon request by 

l.f') the Architectural Control Committee. 
co 
:0 3. 4. Criteria. The Architectural Control Committee shall 
0 cg consider the following criteria in approving or rejecting the 
·"") plans submitted to it: 

3. 4. 1. The harmony of the external design, color, 
and appearance of the proposal in relation to the surrounding 

o neighborhood, including the common exterior shingling which 
exist on the date hereof. Shingles shall not include shakes. 

3.4.2. The location of the proposal on the parcel in 
,. regard to slopes, soil conditions, existing trees and vegeta-
·' 
·tion, roads and services, and existing building. 

3. 4. 3 . The other effects of the proposal on sur­
,-z-i, rounding property; including, but not limited to, potential view 

blockage. 

3.4.4. The compliance of the proposal with the cove­
nants contained in this Declaration. 

3.5. Procedure. The Architectural Control Committee shall 
approve or reject the plans submitted to it within thirty (30) 
days from the date of the submission of the plans to the chair-,,, . 
man of the Committee unless the person submitting the plans con-
sents to an extension of the time for a decision. If the 
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committee does not issue a decision within thirty (30) days from 
the date of the submission of the plans for the proposal, the 
plans shall be deemed to be approved. The Committee shall have 
the right to reject, for any reason whatsoever, any proposal 

~ which it decides is not suitable or desirable. The committee's 
decision shall be in writing and if a proposal is not approved, 
the decision shall include a brief statement of the reasons for 
the committee's action. 

3.6. No Liability. The members of the Architectural Con­
trol committee shall have no personal liability for any action 
by or decision of the Committee. The owner of that property 
agrees and covenants· not to maintain any action against any 
member of the Architectural Control Committee which seeks to 
hold that member personally or individually liable for damages 
relating to or caused by iUtY"""'·~t4:,!i:>.!l .. Q.f. or ¢l~gj,_$.;i~on, .. PY.. the-. 

..g.,q:riµn_i ttee. 

4. NATIVE GROWTH PROTECTION EASEMENT 

4 .1. Restrictions. Within the boundaries of the property 
subject to this Declaration, no trees other than alders or 
madronas or significant grolind cover shall be cut, removed, or 
destroyed except as specifically provided herein. 

4.2. _Hand Pruning. Hand pruning of trees for view mainte­
nance shall be permitted as long as it will not endanger slope 
stability~· and will not adversely affect the tree or trees to be 
prµned. such pruning shall be done in a competent and workman­
like manner. 

4. 3. Safety. Trees and significant ground cover may be 
cut, destroyed, or removed when such an action is necessary to 
remove a present danger to life or property. Dead, dying, or 
diseased trees and ground cover, or trees and ground cover which 
present a fire hazard, shall be removed by the parcel owner. 

4.4. No Dumping. No trash, debris, rubbish, or other 
material which is not biodegradable shall be dumped or disposed 
of within the the area subject to this Declaration. 
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5. JOINT USE AND MAINTENANCE OF THE COMMON PROPERTY 

5.1. Comnon OWnership. Each owner of a parcel within the 
property subject to this Declaration shall also own a common, 
undivided interest in Parcel 5. This parcel shall be referred 
to herein as the common property. Each owner of a parcel shall 
have a right to use and to enjoy the common property according 
to the nature of that property and subject to the restrictions 
contained in this Declaration. 

5.2. Creation of Lien and Personal Obligation. Each owner 
of ~ parcel agrees to pay any and all assessments provided for 
in this section. These assessments, together with any interest 
or cost of collection, shall be a continuing lien upon the 
property which is the subject of such assessment. Each owner of 
a parcel shall also be personally obligated to pay the amount of 
any assessment levied against his. property during the· time that 
he is.the owner thereof, together with any interest or costs of 
collection on that assessment. This personal obligation shall 
not be released by any transfer of the property subsequent to 
the effective date of the assessment. 

5. 3. Assessment Committee. The ACC shall be the Assess­
ment committee. This Committee shall establish rules and proce­
~ures for the fulfillment of its obligation. It shall hold 
meetings and establish regular and special assessments as pro­
vided for herein. 

5.4. Purpose of Assessments. The assessments levied by 
the Committee shall be used exclusively to maintain the common 
property. 

5.5. Regular Assessments. Once a year the Committee shall 
determine the amount of money necessary for the ordinary mainte­
nance of the common property and the operation of the Committee. 
This amount will be equally divided among the parcels subject to 
this Declaration other than the common parcel, and notice of 
such assessment shall be given to each property owner in the 
manner prescribed by the Committee. The Committee shall 
establish procedures for the payment of such assessments. 
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5.6. Special Assessments. If the Committee determines 
that a special assessment is necessary for the extraordinary 
maintenance of or capital improvements to the common property, 
the Committee shall send a notice of special assessment to the 
owners of all parcels. This notice shall include a statement of 
the reasons such an assessment is necessary, the amount to be 
assessed, the method of payment proposed by the Committee, and 
the date and place for a meeting to discuss such a special 
assessment. This meeting shall be held no sooner than thirty 
(30) days from the date of the notice of special assessment. 
The meeting will be conducted according to the rules adopted by 
the Committee, and the owner of each parcel shall be entitled to 
one vote for each parcel. Approval of a special assessment 
shall require consent of 50% of the Parcels excluding Parcel 5. 

5.7. Enforcement. If any assessment is not paid according 
to the procedures established by the Committee, the amount of 
the assessment shall bear interest at the maximum legal rate and 
the Committee shall file a lien on the property subject to the 
unpaid assessment for the amount of the assessment plus inter­
est. The Committee may bring an action at law to enforce pay­
ment of a delinquent assessment against the owner of record of 
the property subject to the unpaid assessment in order to 
recover the amount of the assessment, and the committee may also 
take whatever measures are provided for by law to foreclose or 
collect on the lien filed on the property subject to the assess­
ment. · In the event of legal action to enforce or collect any 
assessment, the prevailing party shall be entitled to recover 
court costs, actual attorney's fees, and the other expenses of 
litigation. 

6. MISCELLANEOUS 

6.1. Enforcement. Any pwner of property within the prop­
erty subject to this Declaration shall have the right to enforce 
the Covenants contained in this Declaration through an action at 
law or in equity. The Architectural Control Committee shall 
also have the right to bring such action in its name. The pre­
vailing party in any action brought to enforce the Covenants 
contained in this Declaration shall have the right to collect 
attorney's fees, court costs, and other expenses of litigation, 
in addition to any damages which may be awarded. 
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6. 2. Waiver. The failure to enforce any covenant con­
tained in this declaration shall not be deemed a waiver of the 
right to enforce such a covenant. 

6.3. Severability. If any covenant contained in this Dec­
laration is held invalid, the remainder of the Declaration shall 
not be affected and shall continue in full force and effect. 

6. 4. Captions. The captions in this Declaration are 
inserted only as a matter of convenience and for reference, and 
in no way describe, define, or limit the intent of this Declara­
tion. The captions are not to be used in interpreting this 
Declaration. 

6. 5. Municipal Ordinances. These Covenants shall in no 
way restrict the effect of any ordinance adopted by a municipal 
corporation having jurisdiction over any portion of the property 
subject to this Declaration. References to ordinances made in 
this Declaration shall be construed as references to the ordi­
nances as they exist as of the date of the recordation of this 
Declaration or as they may thereafter be amended. 

6. 6. Interpretation. The Architectural Control Cammi ttee 
shall have the right to determine all questions arising in con­
nection with this Declaration and to construe and interpret the 
provisions of this Declaration. Its good faith determination, 
construction, or interpretation of this Declaration shall be 
final and binding. 

IN WITNESS WHEREOF, the undersigned have executed this Dec-
laration this day of , 19~~· 
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STATE OF WASHINGTON ) 
t/ . ) ss. 

LO COUNTY OF f4-a· f;L ) 

~ On this _!j_ day of ~ae... Q,tz. J , 191:J-, before me per-
·-::o sonallY. appeared B ~ tµ A~ ~ , and 
~ ~~ /.J. ~to ~e known . te>be the perso~21:ho executed the 
0 withinild for~going instrument, and acknowledged said 
0 instrument to be the free and voluntary act and deed of said 
'1" persons, for the uses and purposes therein mentioned, and on 

oath stated that they were authorized to execute said 
instrument. 

In Witness Whereof I have hereunto set my hand and affixed 
my official seal the day and year first above written. 

Notary Public in and for 
of Washington, residing e J 

My appointment expires Lt-::lc-=j o 

STATE OF WASHINGTON 

COUNTY OF JG;,,J: 
) 
) ss. 
) 

On t is day of h . ~tt. 
.sonally ~ ppeared 
~~to me known 

_.!.~t!::!~~~::::_, 19 i' , before· .me per-
Ll:!~~~~~~~~~~~~' and 

sons who executed the 
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within and foregoing instrument, and acknowledged said 
instrument to be the · free and voluntary act and deed of said 
persons, for the uses and purposes therein mentioned, and on 
oath stated that they were authorized to execute said 
instrument. 

In Witness Whereof I have hereunto set my hand and affixed 
my official seal the day and year first above written. 

of Washington, residing at £; qOOo .JH q , 

My appointment expires fl- - .:l I - ? 0 

STATE OF WASHINGTON ) 

COUNTY OP ~ l ss. 

On this S5 day of ~ , 19 'i'7, before me per-
sonally appeared ~ e,:a:;;;:.__,~ , and 
_______ to me known ~the persons who executed the 
within and foregoing instrument, and acknowledged said 
instrument to be the free and voluntary act and deed of said 
persons, for the uses and purposes therein mentioned, and on 
oath stated that they were authorized to execute said 
instrument. 

In Witness Whereof I have hereunto set my hand and affixed 
my official seal the day and year first above written. 

STATE OF WASHINGTON 

My appointment expires 

) 
} SS. 

) 

u..-;;i1-90 

COUNTY OF ~a; 

On this dz t:£ day of A.c.e-..,R,,..e. > , 19li, before me per-
~ sonally appeared 13~ S ~ ../ , and 
~ ~a.fko .:J to me known to be the persons who executed the 

within and foregoing instrument, and acknowledged said 
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instrument to be the free and voluntary act and deed of said 
persons, for the uses and purposes therein mentioned, and on 
oath stated that they were authorized to execute said 
instrument. 

In Witness Whereof I have hereunto set my hand and affixed 
my official seal the day and year first above written. 

Notary Public in and for the State 
of Washington, residing at B eDOoA .... o ) 

My appointment expires 
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Tr.at portion of Moorland, as per plat recorded in Volume 4 
of Plats, on page 103, records of King County, and of por­
e!ons of vacated streets and alleys within said plac, 
described as folloW3: · 

Beginning at a point, which is the intersection of the 
North line of Lot 10 in Block 9 of said subdivision, exten­
ded Yesterly, wich the center line of vacated 93rd Avenue 

· Southeaot; 
thence South 88 •46' 29" West 148. 72 feet; 
thence North to the North boundary of the said plat of 
Moorland; 
thence North a9•53•49" East, along said boundary, to its 
intersection with the cent~r line of 94th Avenue Southeast, 
•aid point~f intersection being marked by a stone monu.nent; 
thence South. along said cente~ line, which is che existing 
West margin of said 94th Avenue Southeast. 349.24 feet to 
a~ existing iron pipe; 
thence·South 89.53'49" West 40.00 feet to the Southeast corner 
of Lot 28 of said Block 9; 
thence South 99•53•49" West, along the South line of said Lot: 
28 and the extension thereof, and along the North line of said 
Lot 10 1n Block 9, and the extension thereof to the point of 
beginning; 

· .. ··.;·;· .. :. ,-.,,_· .. . ~ . -:.~-::·· . 
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t~:l:~1i1~-~'rj~_<;~:;:::~-:~E-~CRI-~ED~ AS FOLLO\·!ss I . . . -· . . ·.: '. ~:_·-,;:;;::-~·r=~:~~~:\~.?~Ji~~tl~H1~;1~.:~.;'.·-s. 
::ft.j:t?'Y,>.'i'-:· _::_\:BEGINNING Ai .T-HE INTERSECTION POINT- OF THE: ,.CENT,E~C!~§~;,q_f;~}J}(IJi~_::; 
· .~~-i'if;;F·· .-···;-•\\-:~;AVENUE.·. SOIJTHEAST ~· SA IO CEtHERL I NE . NO(I ·BE I NG 1THE<;(~IEST~tf!AJ~G:H~·~\/ .. :< 

'• -~, . .";·-.,I ·",t--~'·~· ··.., -• " •. ,-_.' • "• • • " ,•t .'. '• · •• ••..:.-·;, .• ,\,,...,-._-'J-~"·~•·:f' .. ·.~·~---.~'L;· ···~co, •t •".I" 

•:;/,:.,;~~t;\'?_,~·-,~~c-'f; -~~~ZOF.:: .$~!I?, 94TH AVENUE SOUTHEAST 'IJ.ITH. ,~.JH~,;;.r~()~JH ~JlQ,9~Rh~X~Q,6'.4l~E-;~.~'.;;,;;· --~ 
,· ~-:~k:J.:~~JfS(SAI p. PLAT\ 'OF_:·J100RLANC; THENCE .. DU~f ~qUJf.t r~ALO~(;,\/S'~) 1,>)f.ggr;Jp:~_i;J~~·E;:~-:.. 

~~A~3;:\~'tt~ ~'-~f;AND >.WEST MARG IN,'· A·. DISTANCE OF.·. 349 ~ z4:: FEET'. '·Tef'.~TfiE\:EAST.EP.t:Y\ '~-· .. :._.:: 
~\r::,f.~~m~~ :faexTEHS Jorr OF .. ,THE ';SOUTH .. LINC: oF:,:, LOt:t2 a ~i'.~8L.oc·~}{9.,fo~.;Js!\)'.lit'Pc~Af'.:-~z:()· '· 

frx~oF"MOORlAND'f ~TkEtkE SOUTH 89°53 • 49·i,.:·:~1E:st"'AlON.G.:isA'lQ:iEAst~RJ.'f,_;°i:•:; '\·.·.· 
; XTEHSIOt{··-AND ~;SOUTH· LINE A DISTANCft~oF_·{t,'()X,fEEt&iif;.dtiE·~t.TRUE·p_~·>~ :,;. 

ou~y·;~ OF· 8EGINN! ~:Gt THENCE CONT x.:.:vr~fo~,SOUTH~:s9:.~··5_3 1Ji_Q_"..At~JE:s rs.--~·~.~:?;} I 

ALONG ··rttE':·soUTI:·( LINE OF LOTS 28 AND '.-9~'-·oF'Hs'AiD~~BLbcK.'X9''..'AND <;.: '·:-;J 1. 
/THE .l'JESTERLY EXTENSION; OF TH~ SOUTH ~INE; .. :'of;SA)o',_LOT}9,;:r[A0fO,ISTAI \ 

);'foF 236.00 ·FEET ;'\THENCE SOUTH. 86~46 1 29.11,,~WEST'• '.·AH>ISTANCE~:OF~:~j,:;f,; - ~ 
\~M,148072- FEET.: TO A'!LINE.'·WHICH IS 8069. F~~Ttn-i~_Sf.':"pf~t°A~q/J~AB~:~;LE~_,;,?: 
.~¥-'~TO . WHEN MEASURED ·AT~ RIGHT' ANGLES FROM 'THE ·WES T.ERLY .\"MARGI f'U OF.-:.-~~:. 

~~~~-:'.i~.~~;;_-~;::etOCK 8 Of' SA.ID PLA.T OF MOORLAND; ·rHENCE'>oiJE{NO_RTl:i'~At;q_N.~il5P."ro: .:: 
_::f;t,:<•!:.-:~·i:(:J>ARALLEL LINE· A. DISTANCE Of· 112.91 FEET1"''. .. TH,J:'.NCE'~-·NORTH~~:a9~53i49n 
.N:~~~e~\.:i~~~i:Ef\ST., A. DISTANCE OF 384~69 FEET: T.HENCE DUE_: S()UTH ·· A~{::>JS':l:,~iiC°E ; .. -~--

•ii~f {fl~°., rE~:}~; I~E~~~'t·P~~HT_. OF . aE.Glf~J;~~i;;~;tl ~.;'~~~~~~t:t:{~~· .. 
~J~~~1~ff .. , . Ex~'ib.~ A-1 (4"27'~¥4~r;:,1_·~-·~: .. ~.::,i·. 

;,y.:-~!' .. -' . 

{'.~~'){:~¥;f . 
. . . '.;- ~i~_ :~ '~: ', . 

... ••• '=> •• •" ... --- , ..... :':····· ., ., 
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/:}( hr1 bit A~ (-¥ ;;J.S- 9£/4-~ J=.) . 



LOT 1 OF CITY OF BELLEVUE SHORT PLAT NUMBER 79-29, RECORDED UNDER RECORDING NUMBER 
7905290618, SAID SHORT PLAT BEING A SUBDIVISION OF THAT PORTION OF THE PLAT OF 
MOORLAND, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 4 OF PLATS, PAGE 103, 
IN KING COUNTY, WASHINGTON, AND PORTIONS OF VACATED STREETS AND ALLEYS WITHIN 
SAID PLAT . . . .. , -, . ·~ . · 

Exhibit- A-3 

The eastarly 127 feet of t..'lat portion of t.i.'te Plat of Moorland, as recorded 
in Volume 4 of Plata, paqe 103, records of Xinq County, ffaahington, and of.· 
portions of vacatad atrgets and alleys within said plat, described aa follows: 
3e9inning at the intersection Point of the centerline at 94th Avenue s;E .. , 
said centerline now bainq the West aHlX'qin of said 94tb Avenue S.B., with tho 
North boundary of said plat of Moorlandt Thence due South alonq said center-::. 
line 4nd Wast margin a distance of 121.74 feet: Tbenco S 99•53•49• W, a Dis~ 
tmice of 170.00 feet; 'l'henco due south a distance of 7.50 feet; 'l'henc:e S 

89•53'49" Wjl a dJ.st:ance Of 274.67 feat to a line which ie 8.69 feet West of·< 
and parallel to, when measured at right anqlos froi:i the Westerly marqin ot ·' 
Dlook 8 of said plat of Moorland; Thence due ?.forth alonq said parallel line 

_a distance of 129.24 feet to trut North boundar.1 of said plat of Moorland1 ~ 
·rhance H..-19~51'.f.9• __ E alona.aai~ Nort:h boundary,_ a distance _of. ~~~-6~ _ __!.eet to''.- . 

_ ~C? -~~--P.O~~t qf begi11.ni.ng ,_ .. 

~ .'BEGINNING AT THE. INTERSECTION OF THE CENTERLINE OF 94TH.-~VENUE 
_,·-soUTHEASTt SAI-D CENTERLINE NO\·/ BEING THE WEST MARGIN OF. SAID B '.:94 TH AVENUE SOUTHEAST w I TH THE NORTH BOUNDARY OF SAID PLAT 

. L. 

...o. 'Of MOORLAND I THENCE DUE SOUTH ALONG SA ID CENTER.LI NE AND vlEST 
8:-_.MAR~IN, A D!STANCE OF 121.74 FEET. TO THE TRUE POINT OF t3EGINNll'K 
CT'. THENCE CONTi.NUING DU:'. SOUTH ALONG TSAID CENTERLIN!:.: AND.WESTERLY 

MARGIN~ ~. D!STANCE ~F 227a50 FEET TO Tl-IE EASTERLY EXTENSION . ~ 
OF THE SCJHI L !NE Or LOT 28, P.LOCK 9 ~ Cf S !'.ID PL•\ T OF M00RLAND; f 

_:·!~~CE S!JUiH 89°~3 '49 11 ~JEST i.\LOl\l':3 S:l-.!D L.;SiERLY C:Xl i::.i~SION _AND 
~OUIH LINE.A DIS1ANCE OF 60 FEET' THENCE NORTH A DISTANCE OF 1 

212.50 FEET1 THENCE SOUTH 89°53 1 49 11 \·JESli A DISTANCE OF 110 . :\' ~ 
FE~Tr THENCE ~UE NORTH A DlSTAN(E OF 15~GO FEET; THENCE NORTH ~o . 
89 53 1 '•9" EAS I fl. DI STANCE OF l 70 FEET TO THE TRUE PO INT OF ~ 
BEGINNING. . . · · · r:-,---..f-.. 

\ \j 
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PROOF OF SERVICE 

On November 16, 2015, I caused the foregoing Appellants' 

Opening Brief to be served on the parties to this action, by email and legal 

messenger to: 

Counsel for Redek Zemel 
Christina Mehling 
Mehling Law Firm, PLLC 
10900 NE 4th Street, Suite 2300 
Bellevue, WA 98004 

Email: cm@mehlinglawfirm.com 
& Legal Messenger 

Counsel for Chris and Nela Avenius 
Allen R. Sakai Email: asakai@jgslaw.com 

& Legal Messenger Jeppesen Gray Sakai, P.S. 
10655 NE 4th Street, Suite 801 
Bellevue, WA 98004 

Counsel for Defendant, Jack Shannon 
J.Richard Aramburu 
Aramburu & Eustis, LLP 
720 3rd Avenue, Suite 2000 
Seattle, WA 98104 

Email: rick@aramburu-eustis.co~ 
& Legal Messenger .~ 

I declare that the statements above are true to the best of my 

information, knowledge and belief. 
.,. ... p •• ---~--.. 

DATEDthis ·,l.{7 dayofNovember,2015. 

( . ..-; 
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