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A. INTRODUCTION

The Parties are neighbors in a unique cul-de-sac in Bellevue,
Washington, referred to as “Pickle Point” (Pickle Point Neighborhood).
Each of the neighbors owns one of the four Pickle Point homes and an
undivided one fourth (1/4) interest as tenants in common in an adjoining
common property (“Common Property”). The Common Property is
subject to a covenant (1968 Covenant), requiring each of the owners to
pay one fourth (1/4) of the costs of developing and maintaining the
landscaping and tennis court on the Common Property. The Common
Property is also subject to a separate set of declarations which contains a
provision prohibiting division of any parcel into a smaller parcel, and
multiple provisions addressing maintenance and repair obligations as well
as usage rights of the Common Property (“Pickle Point Declaration” or
“PPD” herein). Despite the maintenance covenants, the Common
Property has fallen into a dangerous and dilapidated state of disrepair.

Birney Dempcy and Marie Dempcy (Dempcys), owners of one of
the Pickle Point properties, sued the other co-tenants to enforce the
covenants and compel the maintenance to the Common Property, and they

also sued to enforce certain specific covenants of the PPD which the



Aveniuses were violating.! The Respondents counterclaimed and brought
an action, inter alia, to partition the Common Property under
Washington’s partition statue RCW 7.52 et. seq., and argued that actions
concerning the Common Property required a vote of two or more
neighbors approving. The trial court erroneously dismissed the Dempcys’
causes of action and ordered partition of the Common Property on
summary judgment.

The trial court erred because partition under RCW 7.52 et. seq. is
inappropriate where there is: (i) an express and/or implied agreement
preventing partition; (ii) equitable rights which would be minimized and
defeated by partition; and/or (iii) a covenant or restriction which partition
would violate. Further, under the 1968 Covenant, PPD and Washington’s
common law, any of the tenants in common has the pro rata obligation to
maintain and repair the Common Property, and any tenant in common can
enforce this obligation. Regardless of any obligation, any tenant in
common has a right to maintain and repair the Common Property. The
Trial Court also erred in awarding attorney’s fees to the Respondents. This
Court should reverse the Trial Court’s Orders and Findings and direct
entry of judgment against Respondents, and in favor of Appellants, the

Dempcys.

1 The Trial Court found that the Aveniuses were violating the PPD in regards to a large
hedge between the two properties blocking the Dempcys view to the north.



B. ASSIGNMENTS OF ERROR

1. The Trial Court erred in Order #1 in its Certification of Judgment
pursuant to CR 54(b). (CP 751-6).

2. The Trial Court erred in Order #2 in its Certification of Judgment
pursuant to CR 54(b). (CP 751-6).

3. The Trial Court erred in Order #3 in its Certification of Judgment
pursuant to CR 54(b). (CP 751-6).

4. The Trial Court erred in Order #4 in its Certification of Judgment
pursuant to CR 54(b). (CP 751-6).

5. To the extent contained within in the Certification of Judgment and not
stayed, pursuant to the Court’s Order, dated April 7, 2015.

a. The Trial Court erred in entering its Order Granting
Respondents” Motion for Partial Summary Judgment. (CP 719-
723).

b. The Trial Court erred in entering its Order Denying Plaintiffs’
Motion for Partial Summary Judgment. (CP 715-718).

c. The Trial Court erred in entering its Order Granting
Respondents” Supplemental Findings in Support of Need for
Partition. (CP 751-56).

6. The Trial Court erred in failing to award the Dempcys attorney’s fees
and costs. ?

Issues Pertaining to Assignments of Error

1. As a matter of law, did the Dempcys establish that there was (i) an
express agreement and/or implied agreement preventing partition under
RCW 7.52 et. seq. (i1) equitable rights which would be minimized and

2 Though not scheduled to be briefed at this time, to explicitly preserve all appeal rights,
this error is explicitly designated and, also, as it specifically affects Assignment of Error
4--Order #4.



defeated by partition under RCW 7.52 et. seq. and/or (iii) a condition or
restriction which partition under RCW 7.52 et. seq. would violate?

2. As a matter of law, do all Parties hereto have an obligation under
the 1968 Covenants, the Pickle Point Declaration, and Washington’s
common law regarding tenancies in common to share pro rata in the
obligation to maintain and repair the Common Property, and can any Party
hereto enforce this obligation as to the other Parties?

3. Regardless of a right of contribution from the Dempcys’ tenants in
common, did the Appellant, as a tenant in common, have the basic right to
maintain and repair the Common Property so long as such maintenance
and repair did not interfere with the other tenants in common use and
enjoyment of the Common Property?

4. Are the Respondents, or any of them individually, liable for the
monetary damages arising from their interference with the Dempcy’s

contract to maintain and repair the Common Property?

5. Are the Dempcys entitled to an award of attorney fees?

C. STATEMENT OF THE CASE

1. The Parties Share a Common Property as Tenants-in-Common.

Originally, the area comprising the Pickle Point neighborhood was
owned as tenants in common by Anton Mueller and Susan Mueller and
Chris Overly and Amanda Overly. (CP 313; 321-35; 549-74). The
Muellers and Overlys then divided the area into five separate properties by
means of recording a series of Statutory Warranty Deeds AFN 6409011,

AFN 6409012, AFN 6369358 and Real Estate Contract / Statutory



Warranty Deed AFN 6583190° / 7206220461 (CP 313; 321-35; 549-74).
The result was the creation of four (4) residential properties and one
“Common Property” owned by the four residents of the residential
properties as tenants-in-common. (CP 313; 321-35). These four properties
and the Common Property are, the Pickle Point neighborhood---an upscale
Bellevue neighborhood and is unique for its open, expansive and park like
atmosphere and stunning views. (CP 299-300; 313; 321-35).

The Dempcys moved into the neighborhood in 1973 and have loved
and cherished their home and neighborhood for 40 years. (CP 299-300;
377-82). They wish to preserve its unique qualities—and, of course, their

property’s value. However, the dilapidated and dangerous condition of the

3 Counsel for the Dempcys submitted a supplemental declaration, which the trial court
considered, setting forth the precise chain of title. (CP 719-20; 575-604). Deed AFN
6409011 conveyed the current Dempcy Residence from the Muellers/Grantors to the
Overlys/Grantees and subject to that transfer the Grantees (Overlys and their successors)
were obligated to maintain landscaping and a tennis court on the Common Property. (CP
578-84). The Overlys then sold their property to the Dempcys by Deed AFN
7309120089. (CP 393-7; 424-8). Deed. AFN 6409012 conveyed the current Avenius
Residence from the Overlys/Grantors to the Muellers/Grantees and subject to that transfer
the Grantees (Muellers and their successors) were obligated to maintain the landscaping
and tennis court on the Common Property. The various successors ultimately ended in a
conveyance to the Aveniuses. (CP 575-6; 593-604) Deed AFN 6369358 conveyed the
current Shannon Residence from the Mueller-Overly/Grantors to Flynn/Grantee and
subject to that transfer the Grantees (Flynn and their successors) were obligated to
maintain the landscaping and tennis court on the Common Property. The various
successors ultimately ended in a conveyance to Shannon. Deed AFN 6583190 /
7206220461 conveyed the current Zemel Residence from the Mueller-Overly/Grantors to
Jongejans/Grantees and subject to that transfer the Grantees (Jongejans and their
successors). The various successors ultimately ended in a conveyance to Zemel. CP 575-
604; 605-11.



Common Property today is out of character with the neighborhood that
they love.

At this time the Pickle Point neighbors, from south to north are as
follows: Dempcy 429 SE 94th, Bellevue, Washington (Dempcy
Residence); Avenius 425 SE 94th Ave (Avenius Residence); Zemel 403
SE 94th Ave (Zemel Residence); and Shannon 407 94th Ave SE (Shannon
Residence). (CP 104, 310). All the residences are upscale and of a unique
style. (CP 312).4

Pickle Point includes a Common Property which is the subject of
the Lawsuit and this appeal. (CP 312). The Common Property consists of
an outdoor tennis court, lawn, landscaping, retaining wall, and access
roads. (CP 312). It is uncontroverted that the southern portion of the
Common Property (South Common Property) has become dangerous and
dilapidated. (CP 105; 307). As revealed in the various surveys and expert
declarations, the South Common Property disproportionately affects the
Dempcys. (CP 307; 355-63; CP 270-72). In contrast, the northern portion
of the Common Property (North Common Property), which admittedly
affects the three Respondents almost exclusively, has been maintained and

repaired, and no dilapidated or dangerous conditions exist. (CP 365-66).

4 The four (4) residences were all designed by a single architect, Anton Mueller. (CP
312). The architectural style is “Contemporary Northwest” using natural materials—for
instance all houses are constructed with an exterior of shingles in a similar style. (CP
312).



2. The Common Property Is Subject to Two Relevant Recorded
Instruments: The 1968 Covenants and the Pickle Point Declaration.

(i) 1968 Covenants

When the Muellers and Overlys divided the area known as Pickle
Point by means of the instrument referenced above, they burdened the
residences and the Common Property with covenants of access and
maintenance. (CP 300 311; 549-574). Since 1968, the Common Property
has been subject to a covenant (1968 Covenant) requiring each Pickle
Point Owners to pay one fourth (}4) the costs of developing and
maintaining the landscaping and the tennis court on the Common

Property.> (CP 300). The 1968 Covenant provides, in part:

AND SUBIJECT TO: the assumption of and the agreement by
Grantees to do the following:

A. Grantees agree to pay one-fourth (1/4) the cost of developing
and maintaining the common area described above under Parcel

B [Common Property] as follows

1. All landscaping in the common area; and

5 AFN 6583190 is the originating document Zemel’s chain of title. This conveyance
which occurred later than the rest and it did not contain the maintenance covenant which
is contained in Statutory Warranty Deeds AFN 6409011, AFN 6409012, AFN 6369358.
However, Zemel’s predecessors always partook in the obligation for maintenance and
upkeep—to wit they contributed their one fourth (1/4) share.  Respondents presented
evidence that the originating deed for the Zemel parcel (which occurred later) does not
contain the maintenance covenant which is contained in the deeds creating the other three
parcels. (CP 522-9). However it is unclear whether it was otherwise recorded in
Respondent Zemel’s chain of title. RP 11; CP 311, 312.



2. The construction of a tennis court to commence not sooner
than January 1, 1970, and not later than January 1, 1973. The
date of commencement of construction to be decided by majority
vote of the owners of the four parcels of land served by said
common area. In the event the vote is two for and two against,
the results are to be considered a majority for commencement of
construction.

1968 Covenant. (CP 549-50; 552-558).

All predecessors, including Mr. Zemel, consistently paid 25% of the
cost of such maintenance as if such obligation existed for them as their
other co-tenants.® (CP 300). Prior to the instant dispute, no issues were
raised regarding the meaning of these 1968 Covenants. (CP 300; 312).

(ii) Pickle Point Declaration

In 1989, the Owners of the Pickle Point Residences had no
material disputes. (CP 300; 312; 314). And, by 1989, Mr. Shannon had
joined the Dempcys by moving into the Pickle Point Neighborhood. (CP
104; 314). At about this time the Pickle Point Owners decided that they
wanted to preserve the nature of the neighborhood to prevent anybody
from altering the unique aesthetic of the neighborhood which they
treasured. (CP 314). Thus, they also decided to draft and record a
declaration to protect and maintain the entire neighborhood’s unique and
beautiful feel. (CP 314). The result was the “Declaration of Protective

Covenants, Restrictions, Easements, and Agreements for Pickle Point

& With one minor exception involving a bankruptcy. (CP 300).



Association” (hereinafter “Pickle Point Declaration” or “PPD”), entered
into by the Defendant Shannon, Defendant Dempcy and the predecessors
of Defendant Avenius (Mikkelsen) and Defendant Zemel (Jongejan). (CP
314-5; 339-352). The PPD was executed by all the parcel owners on three
different dates as evidenced by the notary signatures (CP 347-9).

3. The Pickle Point Declaration Prohibits the Division of Any Parcel
into a Smaller Parcel

A number of clauses relating to the Common Property illustrate a
desire among the Pickle Point owners to preserve and maintain the
Common Property. Most importantly, it is clear, that when referring to the
Common Property the PPD provides that, as owners of Pickle Point
homes, each of them has the right to use and enjoy the
Common Property and the provision sets a standard for maintenance.
Indeed, PPD §5.1 explicitly states “Each owner shall have a right to use
and enjoy the common property according to the nature of that property...
.7 (CP 345).

A sequential review of the PPD, for the purposes of this appeal and
as relates to the Common Property, is as follows: Section 1.1 of the
Declaration provides, in part: “Declarant hereby declares that the real
property described in paragraph 1.2 below shall be held, transferred, sold,

and conveyed subject to the conditions, restrictions, covenants,



reservations, easements, and charges (hereinafter collectively referred to
as “Covenants”) set forth in this Declaration.” (CP 339). In turn, PPD §1.2
is clear that real property is the four Pickle Point residences and the
Common Property. Thus, PPD §1.1. affects the Common Property
regardless of its disposition, transfer or division because the Pickle Point
Declaration as stated in PPD §1.3 was created for “the benefit of all the
property subject to the PPD and for the benefit of each and every separate
parcel of that property.” PPD §1.3. (CP 339).

To ensure this upscale aesthetic, the PPD’s Article 2 entitled
“Restrictions on Use of Property by Occupants,” contains a host of
restrictions on the way the Pickle Point Owners could actually use, build
or reconfigure their individual property.” (CP 39-342). The PPD also gave
the neighbors the authority to notify a neighbor of a failure to undertake
necessary maintenance, and, upon a failure to address the issue, the
Architectural Control Committee (discussed below) could undertake
exterior maintenance on the neighborhood home and then assess that

neighbor the cost incurred. PPD §2.14.% (CP 342). Finally, at PPD §2.15,

7 These restrictions cover issues, inter alia, ensuring that the four properties only have
“one single detached single-family dwelling; and a private garage,” limiting the use of
trailers, types of animals, fences, signs, length of construction, landscaping, open air
clothes drying, and subdivision. (CP 339-40).

8 PPD §2.14 states “Maintenance Notice/Assessment of Costs. When in the opinion of
the Committee certain maintenance needs to be performed on a parcel or parcels, the
Committee shall notify the Owner by certified mail specifying in said notice exactly what

10



there is an express prohibition against dividing any parcel, including the
Common Property, into a smaller parcel: “Subdivision. No parcel shall be
subdivided into smaller parcels without the written consent of all parcel
owners.” PPD §2.15. (CP 342). Again, PPD §1.2 provides that all five
parcels, including the Common Property are subject to the PPD. (CP 339).

As referenced above, the PPD also established an “Architectural
Control Committee” (ACC) in Article 3. PPD §3.1. (CP 342). The ACC
was composed of four people, one representative for each Pickle Point
parcel owner. (CP 342). The ACC had specific criteria to consider when
reviewing plans, inter alia, the “harmony” of the proposal in relation to
the existing neighborhood as well as “the other effects of the proposal on
surrounding property.”® 1° (CP 339). Article 3 sets up basic procedures for

the ACC. (CP 343-44).

needs to be repaired or maintained. The Owner shall then have thirty (30) days from
receipt of such notice to perform the necessary maintenance or to make written demand
for a hearing before the Committee. If a hearing is demanded, the Committee shall set a
date therefor and give the owner at least ten (10) days notice thereof. The hearing shall
be informal and the rules of evidence shall not apply. The Committee shall render its
decision in writing. The cost of such exterior maintenance actually performed shall be
added to and become part of the assessment to which the parcel is subject.” (CP 342).

% PPD §3.4 states “Criteria. The Architectural Control Committee shall consider the
following criteria in approving or rejecting the plans submitted to it: 3.4.1. The harmony
of the external design, color, and appearance of the proposal in relation to the
surrounding neighborhood, including the common exterior shingling which exist on the
date hereof....3.4.3. The other effects of the proposal on surrounding property; including,
but not limited to, potential view blockage. 3.4.4. The compliance of the proposal with
the Covenants contained in this Declaration.” (CP 343-344).

10 In addition to construction of structures, the PPD limits the rights of the Pickle Point
Owners to build fences, hedges or cut trees or alter the vegetation on their property. PPD

11



4. The Pickle Point Declaration Sets Forth the Right of Each Parcel
Owner to Use And Enjoy the Common Area and the Standard for
Maintaining the Common Area.

In addition to the foregoing provisions, Article 5 of the PPD
contains specific provisions which apply to the use and maintenance of the
Common Property. In addition to PPD §5.1, which creates the standard
for the maintenance provisions of Article 5,!' the subsequent three
provisions provide a means by which the ACC would also serve as an
“Assessment Committee” which had the power and was required to issue
assessments on the Pickle Point Owners and lien their property if the
Pickle Point Owners did not pay according to the assessments the

Assessment Committee issued for maintenance. PPD §§5.2, 5.3 & 5.4.12

(CP 345).

§§4.1-4.4. All of this was done to preserve the unique, open, and park like atmosphere of
the neighborhood. (CP 315).

' PPD §5.1 Common Ownership. Each owner of a parcel within the property subject to
this Declaration shall also own a common undivided interest in Parcel 5. This parcel
shall be referred to herein as the common property. Each owner of a parcel shall have a
right to use and enjoy the common property according to the nature of that property and
subject to the restrictions contained in this Declaration. (CP 345).

12PPD §5.2 Creation of Lien and Personal Obligation. Each Owner of a parcel agrees to
pay any and all assessments provided for in this section. These assessments, together
with any interest or cost of collection shall be a continuing line upon the property which
is the subject of such assessment. Each owner of a parcel shall also be personally
obligated to pay the amount of any assessment levied against his property during the time
that he is the owner thereof, together with any interest or costs of collection on that
assessment. This personal obligation shall not be released by any transfer of the property
to the effective date of the assessment. §5.3 Assessment Committee. The ACC shall be
the Assessment Committee. This Committee shall establish rules and procedures for the
fulfillment of its obligation. It shall hold meetings and establish regular and special
assessments as provided for herein.  §5.4 Purpose of Assessments. The assessments
levied by the Committee shall be used exclusively to maintain the common property. (CP
345).

12



Sections 5.5 and 5.6 of the PPD give the ACC the power to make
non judicial assessment liens to pay for “ordinary” and “extraordinary”
maintenance.'® (CP 345-6). An assessment for “ordinary” maintenance is
required without more. (CP 345). However, “extraordinary” maintenance
assessments require two votes of the Assessment Committee. (CP 346).

PPD §5.5 addresses the procedure by which the Assessment
Committee is required to utilize its powers of assessment, levy and lien
property to enforce its maintenance obligations. (CP 345-6). PPD §5.5
established that the Assessment Committee would issue regular
assessments necessary for the “ordinary maintenance” of the Common
Property.'* PPD §5.5. (CP 345). The Assessment Committee could also

levy special assessments if necessary. PPD §5.6.!° (CP 346). PPD §5.6

13 Neither “extraordinary” nor “ordinary” are defined in the PPD.

1PPD §5.5 Regular Assessments. Once a year the Committee shall determine the
amount of money necessary for the ordinary maintenance of the common property and
the operation of the Committee. This amount will be equally divided among the parcels
subject to this Declaration other than the common parcel, and notice of such assessment
shall be given to each property owner in the manner prescribed by the Committee. The
Committee. The Committee shall establish procedures for the payment of such
assessments. (CP 345).

ISPPD §5.6 Special Assessments. If the Committee determines that a special assessment
is necessary for the extraordinary maintenance of or capital improvements to the common
property, the Committee shall send a notice of special assessment to the owners of all
parcels. This notice shall include a statement of the reasons such an assessment is
necessary, the amount to be assessed, the method of payment proposed by the
Committee, and the date and place for a meeting to discuss such a special assessment.
This meeting shall be held no sooner than thirty (30) days from the date of notice of
special assessment. The meeting will be conducted according to the rules adopted by the
Committee, and the owner of each parcel shall be entitled to one vote for each parcel.
Approval of a special assessment shall require consent of 50% of the Parcels excluding
Parcel 5. (CP 346).
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does not determine what maintenance is  “ordinary,” but only the
procedure the Assessment Committee must follow to utilize a nonjudicial
assessment tool at their discretion and disposal. (CP 346).

PPD §5.7 further details the powers once the assessment and levy
occurs. It grants authority to the Assessment Committee to not only lien
the property, if necessary, but also to foreclose on a recalcitrant Pickle
Point Owner who ignores their assessment. PPD §5.7.1¢ (CP 346).

There is nothing in the PPD, nor was there any expressed intention
to the contrary, that the Assessment Committee served any purpose other
than to levy and enforce assessments for the maintenance of the Common
Property.

5. The Southern Common Property has Not Been Maintained in
Good Repair.

There is no disagreement between the Parties that the Common
Property adjacent to the Dempcy Residence, the South Common Property,

has not been maintained and is in dilapidated condition and repair.

1685.7 Enforcement. If any assessment is not paid according to the procedures established
by the Committee, the amount of the assessment shall bear interest at the maximum legal
rate and the Committee shall file a lien on the property subject to the unpaid assessment
for the amount of the assessment plus interest. The Committee may bring an action at
law to enforce payment of a delinquent assessment against the owner of record of the
property subject to the unpaid assessment in order to recover the amount of the
assessment, and the Committee may also take whatever measures are provided for by law
to foreclose or collect on the lien filed on the property subject to the assessment. In the
event of legal action to enforce or collect any assessment, the prevailing party shall be
entitled to recover court costs, actual attorney’s fees, and the other expenses of litigation.
(CP 346).
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Respondent Avenius prepared a detailed report on the same, and
concluded that the South Common Property required the installation of a
new retaining wall to replace the collapsed retaining wall, installation of
stairs to replace the rotted out ones, repair of the footings of the fence on
the northwest corner of the tennis court, resurfacing and repainting of the
tennis court, landscaping to remove blackberry bushes and other weeds
and bring it up to the standard of the rest of the Pickle Point neighborhood.
(CP 305; 355-65). Respondent Avenius has stated that the Tennis Court is
a “safety risk to anyone entering the area” and that the Tennis Court
“lowered the value of our properties.” (CP 357). The other Respondents
acknowledge that the tennis court’s deteriorated condition represents a
safety risk. (CP 367-8). In Respondent Avenius’ deposition he admitted
that he planted a row of trees so that he could not see the tennis court from
his house. (CP 406).

The Dempcys bear the burden of the disrepair to the Southern
Common Property. Rick Franz, an experienced real estate agent and
Dempcys’ expert witness attested via declaration:

“...I also believe that the Dempcys bear the vast brunt of the
burden of this ugly eyesore. The Dempcy Property is the only
property that abuts the Tennis Court and runs along its perimeter.
Also, their driveway encircles it. The Dempcys have to look at
this dilapidated eye sore every time they walk out of their house

and every time they come home. Every one of their guests has to
look at it as well. Unless a passerby knew about the Common
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Property, the obvious assumption is that the Tennis Court is part
of the Dempcy Residence. As such, the Tennis Court detracts and
impacts from the value of the Dempcy Residence. In contrast,
the other Pickle Point Neighbors are less impacted because they
can simply drive by it, without much concern, as it is perched on
a small hill and does not appear to be part of their residences.”

Franz Declaration, 7 (CP 270-72)
The effect on the Dempcys’ property value—indeed on the very
enjoyment of their home—is at stake. (CP 270-72; 621-22). Repair of the
South Common Property would enhance the South Common Properties’

value, and the value of the other Pickle Point residences. (CP 270-72).

6. The Respondents, through the ACC, have Maintained the North
Common Property in Good Repair while Letting the South
Common Property fall into Disrepair.

For years, the access road to the Respondents’ properties, which
the Dempcys do not use, was dilapidated and remained in a poor
condition. (CP 305). For instance, the access road was sloughing off to
one side, a bank was collapsing, and there were several potholes. (CP
305). These poor conditions are all clustered north of the Dempcy
Property. (CP 305).

In July 2013, Respondents, through the ACC, voted to and
resurfaced their access road, installed a new retaining wall to support their
access road, and planted new landscaping along this portion of the

Common Property (North Common Property). (CP 305; 367). The
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Dempcys have been assessed to help pay for these improvements. (CP
305-6).

The three Respondents, as members of the Assessment Committee,
voted against levying an assessment to maintain the South Common
Property in the same fashion as the North Common Property. (CP 306,
367-8). The Dempcys’ access road was not resurfaced, the retaining wall
which supports the hill next to Dempcys’ access road was allowed to
remain in a collapsed condition, the fence which is collapsing was not
repaired and the surface of the tennis court stayed in a dilapidated and
dangerous condition.!” (CP 306). The Respondents did approve sweeping,
pressure washing and trimming of the South Common Property. (CP 367).
The record below contains no justification by the Respondents for
maintaining the Northern Common Property commensurate with the
Pickle Point Neighborhood and PPD §5.1 while allowing the South
Common Property to remain in a dilapidated state. Mr. Shannon also
agrees that the provisions for maintaining the tennis court have not been
adhered to. (CP 105; CP 552).'8

7. Respondent Shannon Prevented Appellants from Independent
Efforts to Repair the Common Property.

17 Mr. Shannon agrees that the tennis court is “badly deteriorated.” CP 105.
18<Q. The provisions for maintaining the common area, have they been followed or
adhered to as far as the tennis court goes? A. No.” Shannon Deposition. (CP 552).
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On June 18, 2013, the Dempcys entered into a contract with
Northshore Paving, Inc., an independent contractor, to resurface the tennis
court. (CP 307, 319). On September 20, 2013, Respondent Shannon
identifying himself as “Chair, Pickle Point Association,” sent a letter to
Northshore stating that Northshore should not proceed with the
resurfacing because the Association had not approved such work. (CP
368).!° As a result of this letter, Northshore refused to honor its contract.

(CP 307, 319).

8. The Dempcys Filed Suit to Remedy the Disrepair to the Southern
Common Property.

The Dempcys filed a lawsuit to enforce the provisions of the PPD,
invoking Section 6.1 of the PPD. (CP 1-16). Pertinent to this appeal, the
Dempcys sought the following relief: (1) A declaratory judgment to
enforce the covenants (First Cause of Action); (2) damages for breach of
covenant (Third Cause of Action); (3) damages for tortious interference
with a contract (Fourth Cause of Action). (CP 1-16). In response, the
Respondents counterclaimed and brought an action, infer alia, to partition
the Common Property under Washington’s partition statue RCW 7.52 et.

seq. (CP 17-31).

!9 The letter Mr. Shannon reads in part “I believe you continue to get request to pave or
resurface the tennis court as part or the paving program on 94" Ave SE....The
Association has elected not to make any improvements to the tennis court until a long
range plan has been developed and approved.” Shannon Letter. (CP 368).
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After discovery, both Dempcys and the Respondents filed cross
motions for summary judgment which were heard on January 30, 2015.
(CP 69-88; 225-250). The Trial Court judge denied the Demcpys’ motion
for summary judgment. (CP 715-718). The Trial Court judge then granted
Respondents’ partial motion for summary judgment, resulting in: (i) an
order of partition pursuant to Washington’s Partition statute RCW 7.52 et.
seq.; (i1) an Order dismissing with prejudice the First, Third and Fourth
Causes of Action; (iii) an Order of attorneys fees for the Respondents. (CP
719-723). The Trial Court requested supplemental facts from the
Respondents, and entered them on February 18, 2015. (CP 721; 724-25).

The Trial Court’s rulings on summary judgment did not resolve the
dispute regarding the Dempcy’s claim of PPD §2.6 violations against the
Aveniuses. (CP 719-23). These issues were not considered by the Trial
Court at summary judgment, but were reserved for trial. (CP 719-23).

The Dempcys filed a timely appeal pursuant to a CR 54(b) finding
of no just reason for delay for immediate appeal and RAP 2.2(d), and the
trial court stayed all other matters regarding the Common Property until
final appellate review. (CP 726-34; 751-56; 757-62). The Trial Court’s

CR 54(b) findings set forth four legal orders/findings of which the
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Appellants assign error and this brief addresses. (CP 751-6).° Although
all issues regarding the Common Property were stayed pursuant to the
concurrent order entered by the trial court, the issues between Plaintiff and
Defendant Avenius were assigned for trial before the Hon. Chad Allred on
the week of May 18, 2015.2! Here, Judge Allred ruled that fences and
hedges maintained by Respondent Avenius violated Section 2.6 of the
PPD, but that other smaller obstacles did not.?> The Dempcys believed that
they should have been deemed the prevailing party and entitled to their
attorney fees pursuant to PPD §6.1. (FN 44). However, the trial court

disagreed and held that since all of the plantings, fences and other

20 Pursuant to the Partial Final Judgment Certified Pursuant to CR 54(b) For Appeal” The
first order in error reads as follows: “l. Defendants’ Motion for Partial Summary
Judgment is granted, dismissing with prejudice the First, Third and Fourth Causes of
Action in the Plaintiffs Amended Complaint and dismissing with prejudice any claims by
the Plaintiffs for damages arising from these causes of action.” The second order in error
reads as follows: “2. The Common Property shall be partitioned. A referee shall be
appointed to determine the manner of partition, by sale, physical division and/or the
amount of compensation to be paid to any Party to assure equitable treatment. To the
extent that the physical division of the Common Property may create inequities of value
between the tenants-in-common, the referee to be appointed can determine
“compensation to be made by one party to another on account of the inequality of
partition” under RCW 7.52.440.” The third order in error reads as follows: “3. A
declaratory judgment is entered determining that at least two owners of the ACC must
make any decision regarding any special assessments for the extraordinary maintenance
costs of repairing the Common Property and tennis court, as sought by Plaintiffs in this
action.” The fourth order in error reads as follows: “4. Pursuant to Section 6.1 of the
CC&R’s, the Plaintiffs shall pay the Defendants’ reasonable attorney fees, court costs and
other expenses of the litigation relating to the CC&Rs, the amount of which shall be
determined at the time of final appellate adjudication or unless good cause is shown.”
(CP 751-2).

2l Trial on these issues took place after Clerks Papers Ordered. Appellants will reorder
and supplement the Clerk’s Papers, to provide the Post-trial Memorandum Order issued
by Judge Allred.

22 See, note 21.
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obstacles alleged by the Dempcys did not violate Section 2.6, there was
actually no prevailing party under Section 6.1 of the PPD. The Dempcys
have appealed Judge Allred’s ruling only with respect to attorneys fees.?

D. SUMMARY OF ARGUMENT

The Trial Court’s order requiring partition of the Common
Property is erroroneous for any one of the following three reasons: (a)
Respondents are subject to an agreement which prevents, explicitly and
implicitly, partition. Thus, they are estopped and/or have waived that
right; (b) Respondents are subject to an agreement which prohibits
partition of the Common Property; and (c) Partition in this case would
violate Appellants’ equitable rights.

The Parties are subject to recorded agreements which require that
the Common Property be maintained in a condition so that it can be used
and enjoyed according to its nature by those benefitting from that
agreement. The Common Property has not been maintained in this
condition and there is no provision in any recorded agreement which
allows a majority to decide not to maintain the Common Property in such

condition.

2 As of the filing of this brief, Appellants are awaiting notice from this Court regarding
its appeal of J. Allred’s Order.
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Respondents are required to reimburse Appellants for their costs of
maintaining the common property pursuant to agreements between them,
or if it is found that such improvements were necessary or increased the
value of the Common Property. Any tenant in common has the right to
maintain a common property if such maintenance does not interfere with
the use of such common property by the other tenants. Such interference
has not been claimed. Respondents’ interference with Appellants’ efforts
to maintain the Common Property has damaged Appellants in an amount
to be proved at trial.

Finally, Appellants should be awarded their fees and costs as the
prevailing party under agreements between the Parties after full
adjudication of prevailing party attorney fees for the entire lawsuit.

E. ARGUMENT

1. ORDERS FOR PARTIAL SUMMARY JUDGMENT ARE
SUBJECT TO DE NOVO REVIEW AND BASIC RULES OF
CONTRACT INTERPRETATION APPLY TO THE COURT’S
REVIEW OF RESTRICTIVE COVENANTS.

When reviewing a grant or denial of summary judgment, the
appellate court engages in the same standard as the trial court and

conducts a de novo review. Davis v. Microsoft Corp., 149 Wn.2d 521,

530-31, 70 P.3d 126 (2003). A motion for summary judgment is granted

when there is no genuine issue as to any material fact, and the movant is
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entitled to judgment as a matter of law. CR 56(c). Facts and reasonable
inferences are construed in the light most favorable to the nonmoving
party. Our Lady of Lourdes Hosp. v. Franklin County, 120 Wn.2d 439,
452, 842 P.2d 956 (1993). Even if the facts are undisputed, if reasonable
minds could draw different conclusions, summary judgment is improper.
Chelan County Deputy Sherriffs Ass'n v. Chelan County, 109 Wn.2d 282,
745 P.2d 1 (1987).

The interpretation of a restrictive covenant is also a question of law,
subject to de novo review. Wimberly v. Caravello, 136 Wn. App. 327,
336, 149 P.3d 402 (2006). Basic rules of contract interpretation apply. /d.
Reviewing courts must generally give words in a covenant their ordinary,
usual, and popular meaning unless the entirety of the agreement clearly
demonstrates a contrary intent. Hearst Commc'ns, Inc. v. Seattle Times,
154 Wn.2d 493, 504, 115 P.3d 262 (2005). A court will not read

(139

ambiguity into a contract “‘where it can reasonably be avoided.” Id.
(citing McGary v. Westlake Investors, 99 Wn.2d 280, 285 (1983)); Mayer
v. Pierce County Med. Bureau, Inc., 80 Wn. App. 416, 421, 909 P.2d 1323
(1995) (A provision is not ambiguous merely because the parties suggest
opposing meanings). Also, the “primary goal in interpreting covenants that

run with the land is to determine the drafter's intent and the purpose of the

covenant at the time it was drafted.” Bauman v. Turpen, 139 Wn. App. 78,

23



86, 160 P.3d 1050 (2007). Where homeowners disagree as to the
interpretation of restrictive covenants, “courts should place special
emphasis on arriving at an interpretation that protects homeowners’
collective interest.” Ross v. Bennett, 148 Wn. App. 40, 50, 203 P.3d 383
(2008), as amended (Jan. 27, 2009).

The trial court decided as a matter of law that (i) partition was
authorized under RCW 7.52 et. seq., without comment to the defenses
against partition both contractual and equitable;?* (ii) the Respondents had
no obligation to repair and maintain the South Common Property;?® (ii)
Mr. Dempcy had no right to repair and maintain the South Common
Property—irrespective of a right of contribution from his co-tenants;?® and
(iv) the Respondents were not subject to liability for interfering in Mr.
Dempcy’s rights to repair and maintain the South Common Property.?’

The Dempcys believe that the foregoing should have been decided
in their favor under a summary judgment standard. It is clear from reading
the 1968 deed Covenants and the PPD that the primary goal of the
originating parties in preparing these documents was to maintain the
parcels in excellent condition and repair, and to prevent the parcels from

being divided.

24 CP 724-25.
25 CP 721-23; 724-25; 721.
26 CP 721-22.
2 CP 721-22.

24



To the extent that the Court also determined that there were issues
outside the 1968 Covenant and the PPD that could be resolved on
summary judgment, it was required to apply the standard that “reasonable
persons could reach only one conclusion.” Bennett, 148 Wash. App. at 49
(2008)(citing, Vallandigham v. Clover Park School Dist. No. 400, 154
Wn.2d 16, 26 (2005)). However, reasonable minds could not only reach
the conclusion of the Trial Court as a matter of law. Indeed, the Dempcys,
contend that reasonable minds should reach a different conclusion—
theirs.?

2. THE DEMPCYS ESTABLISHED THAT CARTER’S
EXCEPTIONS TO THE RIGHT OF PARTITION UNDER RCW
7.52 APPLY.

Tenants in common have a right to partition as set forth in RCW
7.52.010.>° However, the law recognizes exceptions to the right to
partition. Carter v. Weowna Beach Community Corp., 71 Wn.2d 498,
502, 429 P.2d 201 (1967). There are three distinct limitations to the right
of partition set forth in RCW 7.52.010, which are reviewed below in (a)

and (b).

28 Or, at very least, that genuine issues of material fact remain.

2 RCW 7.52.010. “When several persons hold and are in possession of real property as
tenants in common, in which one or more of them have an estate of inheritance, or for life
or years, an action may be maintained by one or more of such persons, for a partition
thereof, according to the respective rights of the persons interest therein, and for sale of
such property, or a part of it, if it appear that a partition cannot be made without great
prejudice to the owners.”
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a. Appellants Established that the Respondents Waived their Right to
Partition by Agreement and that Partition would Violate at Least One
Restrictive Covenant.

Tenants in common can be estopped from exercising their right to
partition if they have an agreement preventing the same. Carter v.
Weowna Beach Community, 71 Wash.2d 498, 502 (1967).

[W]he[n] a cotenant, by his own acts, is estopped or has waived
his right by express or implied agreement; or where his
cotenant’s equitable rights will be minimized or defeated; or in
violation of a condition or restriction imposed upon the estate by
one through whom he claims.

Carter, 71 Wash.2d at 502 (1967).

The rule applies whether the covenant is in a deed or by agreement
between the tenants in common. Reilly v. Sageser, 2 Wn. App 6, 10-11,
467 P.2d 358 (1970); Washington Pulp & Paper Corp. v. Robinson, 166
Wash. 210, 216, 6 P.2d 632 (1932); Ortmann v. Kraemer, 190 Kan. 716,
717, 378 P.2d 26, 28 (Kan. 1963). If the purpose for which the property
was acquired would be defeated by partition, the Court may imply an
agreement not to partition. Huston v. Swanstrom, 168 Wash. 627, 632, 13
P.2d 17 (1932).

In Carter, the proscriptive language preventing partition was
contained within a deed from the original grantor: “To the joint and

common use, pleasure and benefit of said private community park by the

several owners... .” Carter, 71 Wash.2d at 502 (1967). After the Carter
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plaintiffs purchased their properties, they sought to partition the
undeveloped track and use it free and clear of any restriction upon the use
of the tract as a private park. /d at 498. The trial court dismissed the
plaintiffs’ action with prejudice, and the Washington State Supreme Court
affirmed. Id. The Court reasoned that the plaintiffs would not invoke
partition, “in violation of their own agreement and the restrictions imposed
on the estate by the original grantor through who they claim.” Id.

Applying the contract and restrictive covenant exceptions to the
current dispute, the Respondents are estopped from invoking partition.
Respondents are parties to the PPD, which prohibits partition contractually
and by restrictive covenant. The PPD is similar in language and scope to
the covenant in Carter which provided the right of the tenants in common
to avoid partition. Section 5.1 of the PPD provides: “Each owner [of a
Pickle Point parcel] shall have a right to use and enjoy the common
property according to the nature of that property.” PPD §5.1. Since the
parties have entered into an agreement that each parcel owner has the right
to use and enjoy the whole of the common area, they are estopped from
partitioning the property which would have the effect of depriving a parcel
owner of such use and enjoyment. It is critical to understand that this right
is a result of being a neighbor of Pickle Point and owning one of the four

residences, not solely by virtue of co-owning the Common Property.
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Additionally, the parties waived their right to partition by agreeing
that all parcel owners must consent to the division of any parcel into
smaller parcels. Section 2.15, labeled “Subdivision” provides that “[n]o
parcel shall be subdivided into smaller parcels without the written consent
of all parcel owners.”*?). There is no way to partition the Common
Property because the PPD forbids the same.

Further, any sale, division or other transfer of the Common
Property in a partition action would frustrate the intent and effect of the
1968 Covenant and the PPD which arise not from owning the Common
Property as a tenant in common, but actually arise from ownership of a
residence. More importantly, the partition the Respondents seek would
be purely hollow and accomplish nothing because the Common Property
would still be subject to the 1968 Covenants and PPD and the rights of the
four (4) Pickle Point neighbors no matter what its disposition. Section 1.1
of the Declaration provides, in part: “Declarant hereby declares that the
real property described in paragraph 1.2 below shall be held, transferred,

sold, and conveyed subject to the conditions, restrictions, covenants,

30 Respondents may argue that since the caption stated “Subdivision,” §2.15 should be
interpreted not in a generic sense, but as a exactingly technical term to apply to the
Bellevue Ordinance on platting property and therefore the section was irrelevant to a
partition action under RCW 7.52. As Appellants raised below, Section 6.4 of the
Declaration provides that captions cannot be used when interpreting the intent of the
parties to the Declaration. Therefore, the word “Subdivision” could not be used to limit
the meaning of the section.
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reservations, easements, and charges (hereinafter collectively referred to
as “Covenants”) set forth in this Declaration.” Section 1.3 provides in part:
“The Covenants shall inure to the benefit of, shall burden, and shall pass
with the property and each and every parcel thereof, and shall apply to and
bind the owners of the property subject to these Covenants, their legal
representatives, heirs, successors, and assigns in perpetuity.” PPD §5.1
provides “Each owner shall have a right to use and enjoy the common
property according to the nature of that property... .” All these would
continue to exist after a partition action—regardless if the Common
Property was sold or divided amongst the neighbors.

Thus, the 1968 Covenant and PPD §§1.1, 1.3 and 5.1 provide the
right of each neighbor to use the whole of the Common Property—which
they obtained by being a neighbor of Pickle Point. These rights, secured
by contract and covenant, would not disappear upon partition. By
implication, even if the Common Property was subdivided, any subdivided
property or any purchaser at an ordered partition sale would also be
subject to rights/obligations of the four Pickle Point Neighbors set forth in

1968 Covenant and the PPD.?! 32 There is no grounds to extinguish these

31 For example, the Pickle Point Neighbors would still have a “right to use and enjoy the
common property” by dint of being an “owner of a parcel” per the PPD § 5.1. They
would also have an obligation to construct and maintain a tennis court per the 1968
Covenant as a successor to the Grantees who undertook this obligation.
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wholly separate rights/obligation as an owner of a home in the Pickle
Point Neighborhood to use the entire Common Property (including the
tennis court) and partake in its upkeep.

b. Partition would Minimize or Defeat Appellants’ Equitable Rights.

Partition is improper if it would compromise a cotenant’s equitable
rights. Carter v. Weowna Beach Community Corp., 71 Wn.2d 498, 500,
429 P.2d 201 (1967)(citing Leinweber v. Leinweber, 63 Wn.2d 54 (1963)
and 40 Am. Jur. Partition § 83, p. 72).

In Carter, the original grantor of a large piece of land partitioned
his property into two tracts—Tract 1 and Tract 2. Id. at 499. Tract 1 “was
made up of 81 residential lots and bounded on the east by [Lake
Sammamish] and [bordered] on the west by Tract 2.” Id. Tract 2 “was
not divided into lots but rather [the Grantor] deeded to each [of the 81
residential lot owners] a one-eighty-first part and share of tract 2.” Id. The
purpose was to have Tract 2 serve as a “private community park” by the
owners of the eighty one (81) residential lots in Tract 1 /d. The owners of

Tract 1 kept Tract 2 “in its native state and is used for hiking, picnicking

32 These deeds provide that the obligation to maintain the Common Property arises from
the residence ownership, not from the common Property ownership. Not only would the
Common Property be subject to the rights of the Pickle Point Neighbors, but, the Pickle
Point Neighbors, by nature of owing a Pickle Point residence, would be obligated to
maintain the landscaping of the common area and the obligation to contribute 25% each
to the cost of maintaining the tennis court on the Common Property.
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and other forms of recreation.” Id. Some of the eighty one (81) owners
brought an action for partition under RCW 7.52 et. seq. and called for a
sale “free and clear of deed restrictions.” /d. The trial court denied the
action, holding that:

[S]ale of tract 2 free and clear of deed restrictions would be

inconsistent with the intention of the original grantor, and would

be contrary to the deeded interests of the purchasers to use the

entire tract subject only to the rights of the 80 others to use it
similarly.

Carter at 501.

The Washington State Supreme Court affirmed this ruling. First,
Carter stated that the original deeds setting forth the nature of the
Common Property memorialized the “grantor’s intention.” Id. Carter then
simply stated that the owners took the property with the knowledge of

3 Carter is not unique. In other

what was on the chain of title.
jurisdictions, courts have declined to impose partition if it would violate
the rights and privileges of a tenant in common to use and enjoy a
common area. See e.g., Weiner v. Pierce, 203 So.2d 598, 603 (Miss. 1967)
(ruling that partition was unavailable, because both the deed and the

contract show a purpose to retain the service areas for the common use

and benefit of the owners of the lots.); Pine v. Tiedt, 232 Cal.Ap. 2d 733,

33 Carter at 502 ("The plaintiffs in the instant case purchased their property with full
knowledge of the rights and privileges of the other purchasers. They may not now claim
the absolute right to sell the property in a manner destructive of these rights and in
violation of their own agreement and the restrictions imposed on the estate by the original
grantor through whom they claim.”).
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43 Cal. Rptr. 184 (1965) (agreement to postpone partition implied when
partition would frustrate the purpose for acquiring property); Rosenberg v.
Rosenberg, 413 1ll. 343, 108 N.E.2d 766 (1952) (agreement not to
partition implied in order to fulfill agreement of parties); Hunt v. Meeker
County Abstract & Loan Co., 128 Minn. 207, 150 N.W. 798 (1915) (right
to partition suspended to extent necessary to avoid defeating purpose of
the contract); Kavann Properties, Inc. v. Cox, 268 N.C. 14, 149 S.E.2d
553 (1966) (agreement not to partition implied where partition would
defeat purpose of the agreement); Prude v. Lewis, N.M. 256, 430 P.2d 753
(1967) (partition denied when it would violate agreement between parties
on joint use of land); Raisch v. Schuster, 47 Ohio App.2d 98, 352 N.E.2d
657 (1975) (covenant not to partition will be implied where partition
would nullify an underlying agreement); Braaten v. Braaten, 278 N.W.2d
448 (S.D. 1979) (agreement to waive partition implied in prior agreement
concerning use of property).

Applying the court’s reasoning in Carter to the instant case,
partition of the Common Property would be inequitable and inconsistent
with the intent of the Grantors. The Grantors (Mueller/Overly) created the
Common Property. This was the Grantors’ discretionary choice to create a
community park. The Common Property’s very creation evidences the

Grantors’ intent and justifies its importance and continued existence. The
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Common Property was created for the very purpose of having an open
recreational Common Property. The Grantors created a Common Property
with an unambiguous purpose to have a neighborhood tennis court, open
space with landscaping, and have all four neighbors partake in its upkeep.
Further, like the park in Carter, the Common Property does not
just exist in a vacuum, but its existence and proper upkeep is also a
separate benefit of each of the home owners in the Pickle Point
Neighborhood which was reaffirmed some 20 years later in PPD § 5.1.
The Dempcys have presented substantial evidence that their equitable
rights—as a Pickle Point neighbor—would be extinguished by partition.
At minimum, material issues of fact remain as to whether partition would
destroy the Dempcy’s equitable rights as a Pickle Point neighbor to use

and enjoy this fundamental feature of the neighborhood.

3. AS A MATTER OF LAW, ALL PARTIES HAVE A
CONTRACTUAL PRO RATA SHARE OF THE OBLIGATION
TO MAINTAIN AND REPAIR THE COMMON PROPERTY

AND THIS OBLIGATION IS ENFORCEABLE BY ANY
OTHER PARCEL OWNER.

The Trial Court determined, erroneously, that maintenance of the
Common Pract including the tennis court require a vote of at least two
owners of the Property “under Section 5.6 of the CC+Rs.” Two aspects of

the trial court’s findings regarding Section 5.6 are not supported by the
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law or the facts: (1) that Section 5.6 applies; and (2) that Section 5.6
requires two votes from the four tenants before maintenance is required.
First, the record does not support a finding that repair of the South
Common Property would constitute “extraordinary maintenance” or
“capital improvements” so as to implicate Section 5.6 of the PPDs, and to
support the Declaratory Judgment entered by the Trial Court. (See, CP
721-22). Respondents conceded in oral argument that material issues of
fact remained regarding the characterization of the requisite maintenance,
necessitating an evidentiary hearing. RP 21:4-23:19. The materiality of
unresolved fact questions concerning the nature and character of the
necessary repairs is evident, because Section 5.5 requires the ACC to
assess, without regard to votes, for all “ordinary” maintenance. Appellants
maintain that the PPD itself indicates what is “ordinary” and that is such
maintenance as is required to meet the standard set forth is Section 5.1.
This would be such maintenance as is required to allow the use and
enjoyment of the common area by keeping existing improvements in good
condition and repair. However, if the meaning of “ordinary” cannot be
gleaned from the document, then testimony should be required at trial to
determine from experts what maintenance is “ordinary” with respect to a
tennis court. “It is axiomatic that on a motion for summary judgment the

trial court has no authority to weigh evidence or testimonial credibility[.]”
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No Ka Oi Corp. v. Nat'l 60 Minute Tune, Inc., 71 Wn. App. 844, 854 n.11,
863 P.2d 79 (1993).

Second, in applying Section 5.6, the Trial Court mistakenly
conflated a right to assess with the obligation to maintain. By their
ordinary meaning, Sections 5.6 of the PPD gives the tenants in common
through an Architectural Control Committee (ACC) the power to assess
the tenants for capital and other maintenance that is not otherwise required
by the PPDs. Section 5.6 provides a procedure which the Architectural
Control Committee must follow to make assessments for capital and other
maintenance that is not otherwise required under the PPD. To exercise
this additional assessment power, notice has to be given so that tenants can
discuss the need for such an assessment. The provision does not permit the
Respondents to reduce their obligations. Even if they elect not to assess
themselves to maintain the Common Property, the obligations in their
agreements remain and can be enforced under Section 6.1. Indeed, once
the parties are in court of law to determine their rights, the need to assess
and create a nonjudicial lien by the Assessment Committee is obviated.
The fact that Respondents are unwilling to utilize the tool of a nonjudicial

assessment, does not mean that they may avoid the obligation to maintain
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the common area in good condition and repair under the various
agreements to which they are subject.>

The obligation to maintain the Common Property cannot be altered
at the Respondents’ whim. The maintenance which “the Plaintiffs

35 was the maintenance required by the 1968 Covenants and the

sought
PPD in order to comply with 1968 Covenant and Section 5.1 thereof (so
that each tenant could “use and enjoy the common property according to
its nature”). An examination of the Covenant and the PPDs shows that this
basic obligation is not subject to majority vote or interpretation to the
contrary. Indeed, there is no provision in the PPD that says that the
agreements set forth in Section 5.1 don’t apply unless two of the tenants
agree that they should apply. There is no provision for the ACC to
construe and interpret which would permit one portion of the Common
Property to remain deteriorated. See Day v. Santorsola, 118 Wn. App.

746, 76 P.3d 1190 (2003)(Interpretations” of covenants are limited to the

text.).  The law limits the ability of a majority of landowners to

34 To wit, (i) The 1968 Covenants which require the contributions from each of the Pickle
Point Neighbors to maintain the landscaping and tennis court on the Common Property;
(ii) PPD 5.1 which sets the standard requiring that each Pickle Point Neighbor, by dint of
owning a home in the Pickle Point Neighborhood, has the right to “use and enjoy” the
common area “according to its nature”; (iii) Washington’ tenancy in common law which
allows a tenant in common to make repairs or improvements to the Common Property
and receive reimbursement if the repairs and improvements are necessary or enhance the
value of the Common Property.

3.CP 722.
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implement covenants on a minority, even where those covenants expressly
permit the landowners to make amendments by majority. Meresse v.
Stelma, 100 Wn.App. 857, 999 P.2d 1267 (2000). In Meresse, subdivision
covenants allowed a majority of the lot owners to change or alter the
covenants. Meresse, 100 Wn. App. at 859. The majority of lot owners
voted to override the minority owner, Meresse, and relocate the access
road onto his property by characterizing the action as “maintenance,
repairs” or “additional construction on the road,” which did not require
unanimous approval. Id. at 867. The court held that language of the
covenants did not place Meresse on notice that he might be burdened,
without consent, by road relocation “at the majority’s whim.” Id. at 866-
67. The court held that the amendment was invalid and the homeowners
did not act in a “reasonable manner consistent with the general plan of
development.” Id. at 865.

Where, as in this case, the crux of the dispute concerned the
implementation of covenants affecting the common property of a tenancy
in common, the majority cannot “rewrite” covenants against the wishes of
even one person benefitting from a covenant. See Messett v. Cowell, 194

Wn. 646, 659 (1938), partially superseded on other grounds by RCW
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36.35.290.%¢ Indeed, Messett even went so far as to rule that so long as one
cotenant is bound/benefited by a covenant affecting the land, all cotenants
are bound by the same covenant if the covenant affects the entire property
or would disturb that co-tenant’s rights. That is because each cotenant in a
tenancy in common owns his share as a separate estate.

Finally, material questions of fact remain as to whether the ACC
actually ever interpreted the PPD §5.6. The original minutes for the
pertinent meeting did not contain any evidence of interpretation. (CP 306;
367-8). The Dempcys only learned about minutes with an interpretation
provision during depositions in November 2014. (CP 306; 316-17; 367-8;
391-92). If the minutes were amended at a later meeting, the Dempcys
were not given the required notice of such a meeting and therefore the
amendment would not be valid.

4. AS TENANTS IN COMMON, APPELLANTS HAVE THE

RIGHT TO MAINTAIN THE COMMON PROPERTY AND

SEEK A RIGHT OF CONTRIBUTION FROM THE
RESPONDENTS.

a. As a Matter of Law, Appellants Have the Right to Maintain the South
Common _Property.

The law in Washington is that each tenant in common has the right
to maintain a common property if such maintenance does not interfere
with use by the other tenants, and no agreement exists which prohibits

such maintenance. In re Foreclosure of Liens, 130 Wn.2d 142, 148, 922

36 The portion of Messett that was superseded by statute, RCW 36.35.290, involves the
elimination of easements by tax foreclosure.
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P.2d 73 (1996), Butler v. Craft Eng Const. Co., 67 Wn. App. 684, 695,
843 P.2d 1071 (1992). In accordance with this rule, the trial court should
not have interfered with the Dempcys’ rights as tenants in common to
maintain the Southern Common Property even if the Assessment
Committee did not assess the parcel owners to do so. There is no dispute
that (i) the Dempcys are Tenants In Common with the Respondents (ii) the
South Common Property has dilapidated to the point where it is a possible
safety hazard and it is in need of maintenance and (iii) the 1968 Covenant
requires that the Tenants In Common “maintain the common area” with
the tennis court. The Respondents presented no evidence that maintenance
of the Southern Common Property would interfere with their use.?” There
is no agreement between the tenants which would prohibit such
maintenance.  Indeed, such maintenance is required to meet the
maintenance standards set forth in Section 5.1 and to “protect the

homeowners’ collective interest.” See, Ross, 148 Wash. App. at 50 (2008).

b. As a Matter of Law, Appellants Have the Right to Seek Pro Rata
Contribution from the Respondents for Maintaining the South
Common Property, Irrespective of the PPDs.

The law in Washington is that a co-tenant in a tenancy in common
who makes repairs to common property which are necessary or increased
the value of the property is entitled to pro rata reimbursement. In re
Foster Estate, 139 Wash. 224, 227, 246 P. 290 (1926); Cummings v.
Anderson, 94 Wn.2d 135, 144, 61 P.2d 1283 (1980); Yakavonis v. Tilton,

93 Wn. App 304, 313, 968 P.2d 908 (1998); Womach v. Sandygren, 107

37 Respondents asserted below only that they were not interested in playing on the tennis
court, and considered replacing it with a greenbelt. (CP 81-82).
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Wash. 80, 84, 180 P. 922 (1919). This right stems from the principle that,
regardless of the size of its undivided fractional share, a co-tenant has a
co-equal right to the possession, use, and enjoyment of the whole of the
property, the only limitation being that it must exercise its right so as not
to interfere with the co-equal rights of the other cotenants. Butler, 67 Wn.
App. at 695 (1992); Messett v. Cowell, 194 Wn. 646 (1938). If one co-
tenant pays more than his share of certain items necessary to preserve the
land for all, the others are liable to reimburse him for their pro rata shares
of the excess amounts he has paid. 17 Wash. Prac., Real Estate § 1.31 (2d
ed.); McKnight v. Basilides, 19 Wn.2d 391, 143 P.2d 307 (1943); In re
Foster's Estate, 139 Wash. 224 (1926), Stone v. Marshall, 52 Wash. 375,
100 P. 858 (1909).

The right to pro rata contribution is available provided that the
improvements were necessary or increased the value of the property. In re
Foster's Estate, 139 Wash. at 227 (1926). In Foster’s, one cotenant in
common (Paying TIC) brought an action against her cotenant in Common
(Nonpaying TIC) for one-half the amount the Paying TIC paid for
improvements on the property that they owned as cotenants in common.
Ild. The Foster’s Court explained “the rule is well established that
improvements placed upon property by one cotenant may not be charged

against the other cotenant, unless it appears that the improvements were
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either necessary or were an actual enhancement of the value of the
property.” Id.; Cummings, 94 Wn.2d at 144 (1980). The Court can review
the types of improvements which were deemed to give right to an action
for contribution. Fritch v. Fritch, 53 Wn. 2d 496, 501, 335 P.2d 43 (1959).

In regards to repairs, Washington has explicitly held “a co-owner,
is responsible for his share of the necessary property maintenance
expenses throughout his tenure of ownership.” Yakavonis v. Tilton, 93
Wn. App. at 313 (1998). Womach also implies that “expenses and repairs
that enhanced the value of the property” are compensable, pro-rata, by the
tenants in common. Womach v. Sandygren, 107 Wash. at 84 (1919).
Indeed, multiple states have held that repairs should be deemed
“necessary” when they are consistent with the use and enjoyment of the
property according to the nature of that property. For instance, In Gillmor,
a rancher was deemed to have a compensable claim for “installing a range
fence and a ditch” which was consistent with sheep grazing and a
“necessary cost of grazing the livestock” which is what the property was
intended for. Gillmor v. Gillmor, 694 P.2d 1037, 1041 (Utah 1984). In
Litzelswope, a “reasonable repair” to a co-owned easement was deemed to
related to “the enjoyment of the easement and the injurious effect on other
co-owners” and deemed repairs installing steps and installing a culvert and

retaining wall (to avoid erosion) to be “reasonably necessary for their
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enjoyment of the easement.” Litzelswope v. Mitchell, 451 N.E.2d 366,
370 (Ind. Ct. App. 1983). In Reynolds two co-tenants disputed whether a
land should be restored after a fire so as to continue livestock auctions
after a fire. Reynolds v. Haynes, 425 S.W.2d 29, 33 (Tex. Civ. App.
1967). One cotenant refused to participate in cleaning up after a fire. The
Court sided with the cotenant who wanted to restore the property and
agreed that “clearing the premises at the location where the fire occurred”
was “necessary for the property preservation of the property.” Id.

Here, there was no dispute that repairs and maintenance to the
South Common Property are “necessary” and would “enhance the value of
the [Common] property.” (CP 270-72; 357). Appellant’s presented
substantial evidence that the South Common Property including the tennis
court has dilapidated to the point where the Pickle Point Neighbors now
wish to “lock it up” because of safety concerns. (CP 367-8). Repair is also
necessary to comply with the 1968 Covenants, and the tennis court cannot
be used or enjoyed without the improvements. See PPD §5.1. Appellants
also presented substantial evidence that maintenance and repairs would
enhance the value of the Common Property. (CP 270-72). Indeed, the
evidence shows that the condition of the South Common Property is

reducing adjacent property values. (CP 270-72).
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As a matter of law, the Dempcys have a right to make
improvements and the neighbors are obligated to contribute. This matter
should be remanded for trial to determine the amount that is necessary to
restore the common area to good condition and repair and the contribution
that each party is required to pay therefor.

5. RESPONDENTS ARE NOT IMMUNE FROM LIABILITY FOR
ANY DAMAGES ARISING FROM THEIR INTERFERENCE
WITH THE DEMPCYS’ CONTRACT TO MAINTAIN AND
REPAIR THE COMMON PROPERTY.

The PPDs provide that the neighbors are only immune from
“personal liability” in the context of “any action by or decision of the
Committee.” PPD §3.6.% The Appellants presented a claim of tortious
interference with a contract based on substantial evidence that Respondent
Mr. Shannon interfered with a private contract to repair the tennis court.
(CP 8-16). There is no dispute that Mr. Shannon’s letter was written
without (i) a convening of the ACC (ii) any semblance of being done
under the auspices of the ACC or (iii) any notice to Dempcy. As such, this
was not “action by or decision of the [ACC].” By the plain terms of the

PPD, one cannot act on behalf of the ACC without giving notice to the

3% PPD §3.6 states: “No Liability. The members of the Architectural Control Committee
shall have no personal liability for any action by or decision of the Committee. The
owner of that property agrees and covenants not to maintain any action against any
member of the Architectural Control Committee which seeks to hold that member
personally or individually liable for damages relating to or caused by any action or
decision by the Committee.” (CP 343-44).
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ACC members of an intended decision or action. Since this act unfolded
outside of the ACC, the protective provisions of PPD § 3.6 do not apply.
Since the Dempcys presented substantial evidence that Respondents
interfered with Dempcys’ efforts to repair the common area, and since, as
a matter of law, PPD § 3.6 does not inoculate the Respondents, Summary
Judgment should be reversed, and this matter should be remanded for the
Trial Court to weigh the evidence and assess damages for the contract
interference.

6. THE RESPONDENTS ARE LIABLE TO THE APPELLANTS
FOR THEIR ATTORNEY FEES.

The Trial Court’s award of attorney’s fees to Respondents
“[pJursuant to Section 6.1 of the CC&Rs,” was erroneous; the Dempcys
should be designated as the “prevailing party” under Sections 5.1, 6.1, and
2.15 of the Declaration.

Appellants maintain that they should be the substantially prevailing
party after appellate adjudication. Second, the Dempcys’ claims enforce
their rights under the 1968 Covenant and tenant in common law. The PPD
has an “attorney fees” provision, but “enforcing” the PPD was not

necessary.’> The 1968 Covenant does not have an attorney’s fee

3 PPD 6.1 states “Enforcement. Any owner of property within the property subject to
this Declaration shall have the right to enforce the Covenants contained in this
Declaration through an action at law or in equity. The Architectural Control Committee
shall also have the right to bring such action in its name. The prevailing party in any
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provision, nor does Washington tenant in common law provide for
attorney’s fees in this dispute.*’ There is no basis for granting attorney
fees for any issue related to the 1968 Covenant or common law. Third,
under RCW 7.52.480 there are two mentions of attorney fees—neither of

' Fourth, regardless of all else, the Dempcys

which are applicable here.*
prevailed on their claims related to the enforcement of Section 2.6 of the
PPD against Avenius. The Trial Court should not have ruled on attorney
fees until all issues regarding the PPD were resolved. Thus, Order #4 was
premature. To that end, the Dempcys maintain that they were the
prevailing party at trial in relation to the PPD and that Judge Allred

applied an incorrect standard as to who was the prevailing party

considering the substantial rulings in the Dempcys’ favor.

action brought to enforce the Covenants contained in this Declaration shall have the right
to collect attorney’s fees, court costs, and other expenses of litigation, in addition to any
damages which may be awarded.”

40 Neither does the Easement under King County Recorders Number 6409013 which is
also subject to this lawsuit.

4 “RCW 7.52.480 The cost of partition, including fees of referees and other
disbursements including reasonable attorney fees to be fixed by the court and in case the
land is ordered sold, costs of an abstract of title, shall be paid by the parties respectively
entitled to share in the lands divided, in proportion to their respective interests therein,
and may be included and specified in the decree. In that case there shall be a lien on the
several shares, and the decree may be enforced by execution against the parties
separately. When, however, a litigation arises between some of the parties only, the court
may require the expense of such litigation to be paid by the parties thereto, or any of
them.” The first mention of attorney fees refers to the transactional costs inherent in a
partition and that such attorney fees are to be divided amongst the parties like the fees of
the referees. The second mention refers to litigation but it does not apply to the
circumstances here.
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In sum, the Dempcys first believe they are the prevailing party.
However, even if they are not designated the prevailing party, there should
be no award of attorney fees until their appeal on of Judge Allred’s order
denying attorneys’ fees is resolved. The Dempcys appealed the Trial
Court’s order that they were not the prevailing party when they enforced
the PPD §2.6 against the Aveniuses and received equitable relief from the
Trial Court.

F. CONCLUSION

This Court should reverse the Trial Court’s Orders #1-4 in the CR
54(b) certification, and the underlying grants Summary Judgment for the
Respondents and denial of the Dempcys’ motion for Summary Judgment
to the extent incorporated and not stayed. Finally, the Trial Court erred in

awarding attorney’s fees to the Respondents.

DATED this l_@ day of November 2015

Respectfully Submitted,
BAROKAS MARTIN & TOMLINSON

0%

By: Aric S. Bomsztyk, WSBA #38020
Attorneys for Appellants
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APPENDIX (AMENDED)

1968 Covenants
1. Dempcy-Statutory Warranty Deed AFN 6409011

Clerk’s Designation: Sub No. 80/CP 579-584
2. Avenius-Statutory Warranty Deed AFN 6409012

Clerk’s Designation: Sub No.62 /CP 163-168
3. Shannon-Statutory Warranty Deed AFN 6369358

Clerk’s Designation: Sub No.62 /CP 157-161
4. Zemel-Real Estate Contract/ AFN 6583190/

Statutory Warranty Deed 7206220461

Clerk’s Designation: Sub No.75 /CP 524-529

& Sub No.81 /CP 608-611
Pickle Pont Declaration/PPD

5. Declaration of Protective Covenants, Restrictions
Easements, And Agreements For
Pickle Point Association AFN 9006081851
Clerk’s Designation: Sub No. 62/CP 579-584






THE GRANTORS, GILBERT A, WUELLER &nd SDSAN ROELLER, his wifs,
for the purpose of partitioning property ia which they axo tonznts
in common, do hereby convey and warrsnt unto the Grantees,

CHRISTOPHER W. OVERLY and AANDA C. OVERLY, his wife,

the following described real roperty, situate in Xing County,
Washington:
PARCEL A:

That portion of the plat of Moorland, as recorded in
Volume ‘4 6f plats, page 103, records of King County, wash-
ington, and of portions-of vacared atreets and alleys within
said plat, described as follows:

Beginning ac the interscction point of the centerline of
94th Avenue 5.F., sald centerline now being the West pargin
of said 94th Avenue S.E., with the Norxtk boundaxy of said
p;-at of Moorland; Thence due South along said ¢enterline
apd ¥est margin a distance of 349,24 feet to the Easterly
extension of the South linc of Lot 28, 3leck 9, of said plat
of Moorland; Thencs § $9°53'49" W along said easterly ex-
tension and South line a cdistance of 60.00 foet to the True
Point of Baginning: Thence -¢ontinuing S B9*S3'49* ¥ along
?.be South lines of Lots 28 and 9 of said Block 9 and the
Westerly extension of the South lipe of said Lot 9 a dis-
tance of 236.08 feat: Thence S BB"46°'29" W a distance of
148.72 feet to a line which is 8.69 feet West of and
paxalle) to, wken measured at right angles, from the
Westerly marxgin of Block 8 of said plat of Moorland; Thence
due North along said parallel line a distance of 112.91 fcet;
Thence N 89°53'43* E, a distance of )B84.69 feet; Thence

due South a distance.of 110,00 feet to the True Point of
Beginnilg.,

PARCEL B8
[ P . TOGETHER WITH

An undivided one-fourth () ¢4} interest in that portion of
the plat of Moorland described as follows:

bDeginning at the intersection point of the centerline of
94th » snue S.E., said conterline now being tho Wext Margin
of gsaid 94th r-enue $.E., with the North boundary of said
plat of Mqorland; Thence dna South along said centerline and
West Hargin, a distance of 121.74 feet to the True Point of
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Beginning; Thence continuing dua South along said centarline
and Westerly Huxgin a distanos of 227.50 feot to the Eraterly
extensio: of tho South line of Lot 28, Block -9, of szid plat
of Moorland: Thence S 89°53°49" W alahg sald Easterly axtension
and South line a distance of 60.00 feet; Thencc due North a
distance of 212.50 feet; Yhence S 89°53'49% W, x distance of
110.80 feet; Thence due North a distance of 15,00 feet; Zhence
N 89°53'49* B, a Jistarce of 170.00 feet to the True Paint of
Beginning. ’ N

SUBJECT TO: an casement for sanitary sewer, to Belleévue Scwer
pistrict, a5_recorded under Xing County Auditor's File No.

AND SUBJ{:CT T0: the Grantees hereby assuming and agreeing

6309011

to pay their pro-rata one=fourth share of tha unpaid balance

of the ¢ontract between tte Ballevue Se.uer pistrict and Lawrence
Calvert and Elizabeth S. Calvert, his wife, in the principal
amount of $6,260.61 and rocorded under Auditor's File Fo.
6335074. The Grantees, as a paxt of the consideration for

this Statutory Warranty Deed and by their acceptance of said
deed, do herch,y assume and agree to pay one-fourth of the
indebtedness evidenced by said installmant contract {n accord-
ance with “he teims of s‘aiid installment contract and further

covenant and agree to perform and observe each and avery cove-

nant, agreement, term and condition of said installment contract

EPOPT = £ 0330 £y 48 P 1 9 ATANTATI AL W D s

and further covenapt znd Agree to indemnify and save Grantors,

or any one of them, harmless f:-.:m any loss, liability, cost or

expense under or ir aection with their obligation to pay

one-fourth of said 1nstallment contract;

AND SUBJECT TO: the following conditions and xestrictioas which

are horeby impressed upon said real ‘propnrty as conditions and

rastrictions running therewith and are to have the effect of

covenants runping with the land, and the Grantees, thelr heirs,

successors ond assigns, by the scceptange of this Statutory

Warranty Deed, each severally binds himsel{, his successors

and assigns, to perform, fulfill, abjde by and carry out each

Eaghie st
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and every one of the Following said conditichs and rt;l:h_:ict:lma
and heroby furtber severally agres for thessdslves, thelr )
successors end assigns, that the hfi‘lwinq conditions and
restrictions, anx_xid}.nq this coquizement, will be included
verbatim in every ingtrument of conveyance aﬁectinq satd -

,A rea) property; and thess conditions and restrictions shall

inure to the benefit of and be énféz{:apbls by the ownay of any
parcel of sald real property, his legal representatives, heirs,
successors and assigns, as well as by the owner of any ne.lgﬁ;b::ing(
rcal property which n.{ght, Le affected in any vay by the failure‘_
of any persod. to perform, Iulfill, abide by or carxy out any
one or more of the following safd conditions and restrictions,
and the failure by any owner, however 1ongAconﬂnued. to
object to any violation or breach of or to seck in court
the enforcewment of any one or morae of. the follou’jn‘g said
conditions and xestx.incti.'ons. shall ix; no gvent he. deemed a
waiver of the right of any other owner hexeby dnti';léd to
object and sve to abate, prevent, remove or rwtr}sin zny breach
oxr the same breach or as to any breach occurrzing pricr ox
subseguent thereto:;
1. The area of the tract described that lies

Westerly of a line parallel to and 275.00 feat West of

the axisting Westerly margin of said 94th Avenve 5.E.,

said ayea being a stzep slope, v herchy restricted

as follows:

No buildings shall be erected thereon, nor

any structure, sxcept such structures that may bacome

necessary to protect or stabilize the tragk. Reithex

shall it be oxcavetod, terraced or filled, nor shall

s0il, trash, or ouner waste products ox debris be

dumped or placed upon it. That area shall be left

undisturbed except for necessary clean-up ol brush

and debris and for the maintenance of surface and

subgurface drains or for censtruction of additional
drains that might be found necessary to maintain stability

G ot




of tha slope. Thass restiictjons ilall nét be ctustrued -

to ~revent the toping of trees or birush ¥hithe vlope

for the putposs of lrproving views fox the bénoiit of

the portion lying-Ficterly of ssid-garsMel-Mnc, prov)sed. - ...
no tree shall by topped or cut off cloepy to tha ground

than six fect. Any dead tyeo or treex in danger of beirng

blown over may be cut off promptly to avoid the tcarlng

of roots fron the m:pyortina soll.

2. The area of the trac: 'lyinn Easterly ‘of the
parallel line referred to in‘Section 1 above, together
vith that area described in gaid Section 1, and except
for the portion tiersof which pow clopes to the
Northeast, ix hereby restricted as follows:

{a) After any work is done in preparation
for the development of any building site or sites,
surface vater originating updn or passing cver any
such site shall not be permitted to flow uron the
woot slope, west of the top of the slopa.

{b) Soarface runcff from paved street:, roofls,
driwevay::, patios, and parking areas, and [ xom
any other surfsced oy gravelled.aress, shall be
pravented fros flowing upon the west slope, west
of the top slope.

{e) No undorground sprinkler systom shall
be installed, nor shall ponds, swimming pools, ox
sirilar structures be erected on the westerly fifty
(50) feot of the above~described- oastetly azea.

(d} All surface rpupoff as described in
subparagraphs (a) and.({b) of paragraph 2 sl'all be
discharged into undergrornd tight jointed yipa
conduits thak discharge off the tract, and all
water from subérains shall be similarly dincharged.

AND SUBJECT TO: the assumption of and the agreement v
Grantees to do the following:

A. Grantees agrec to pay one-fourth (1/4) of the

cost of doveloping and maintaining the common srza described

above under Parcel B as follows:
1. A3l landscaping in the common area; aml

2. The construction of a tennis court to
commence not soaner than Jandary 1, 1970, and nas
later than Janva 1, 1973. The date of commenc- ent
of construction to be dccided by majority vote of the
owners of the four parcels of land sexved by sai-
copmon area. In event the vote is two for and ten
against, the results are to be consider 1 & majority
for commencement of constructfon.




B. Grantess agres to pay their one-fourth (1/4)

share in t_he cost of developing and -iint.nininq yeris and 3
parking areas which bensfit the property conveyed berein
as well as the other property owned by the Grantors.
AND SUBJECT TO: Greantosas, upon mﬁc;thcnt .of the
" conztraction of any residence by Granteis, shaxing in the
cost of maintainance of axisting roads, qrivewgys and '

parking arenss as follows:

A

1. A one-slxth (1/6) shara fox that
poxtion of the entry road crossing Water District
property from entrance to BEllix driveway. -

2. A one~fifth (1/5) share for that per’ion
of the entry road between the Ellis driveway a=d
the north line o:’t.bc ‘Denny property.

3. n one~£cmrth share of the remaining potkion
af the entry road and cul-de-sac.

- - 4. A pro-rata shaxe In all other roads,
driveways, and parking areas, from which Grantees’
property benefits.
The foregoing conditfons and agreements shall be k-
binding upon the Grantors, tha Grantees and .their respective
heicrs, scccessors and assigns.

Id WITNESS WHEREOQF thc parties hereto hava set thoix

{ =
hands this 1 A1, day of

AZM v ))/(_1(/414

SUSAN MUELLER

Grantors

. 2 - .7
%& L Co
CHRT R W. OVERLY
. A .
° l teo -
&%A v ovERLY 7

.

P A i s

Grantecs
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STATE OF WASHINGYON )
) =8
counyY oOr XING ) N —

on this day pexscoally appsared befors me GILUZRY A. N R
and SUSAM MORLLER, his wife, and CHRISTQREKR W, ONEKRLY aod
AMANDA C. OVERLY, his wvifd, to e koo to ba the intivids -1s
deseribed In and vho executsd the within and forsgoing instrument,
ard acknowledged -that tbey signsd tha'sase as their free and
voluntar- act and deed, for the uses ax purposes therein mentioned.

Given under my hand and official seal this _\ [~ day of

R ottty , 1968.
B nujl-‘_ A ,(?eﬁ,mf 'S

Fotary Poblic in and for the & -Le
of Washington, residing at Sc»''le

ou,,

et bor
Seamvess of - -
MBI A 2 2NHS, Cannly

<1

‘e
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STATUTORY WARRANTY DEED

THE GRANTORS, CHRISTCPHEK W. OVERLY and AMANDA C. OlVEl!IY.‘q
his wife, for the purpose of partitioning property in which they are
tenants in common, do hereby convey and warrant unto the Granﬁées,
G. .BERT A. MUELLER and SUSAN MUELLER, his wife, the following
described real property, situate in King County, Washington:

PARCEL A:
That portion of the plat of Moorland, as recorded in
Volurme 4 of Plats, page 103, records of Kinqg County, Wash-

ington, and of portions of vacated streets and alleys
within said plat, drnscribed as follows:

Beginning at the intersection point of the centerline of
94th Avenue S.E., said centerline now being the West margin
of said 94th Avenue S.E., with the North boundary of said
plat of Moorland:; Thence due South along said@ centerline
and West margin a distance of 121.74 feet; Thence

S 89°53'49" W, a distance of 170.00 feet; Thence due South
a distance of 7.50 feet to the True Point of Beginning;
Thence continuing due South a distance of 7.50 feet:; Thence
N §9°53'49" E, a distance of 110.00 feet; Thence due South
a distance of 102.5¢ feet; Thence S 89°53'43" W, a distance
of 381.69 feet to a line which is B8.69 feet West of and .
parallel to, when measured at right angles Irom the Westerly
margin of Block 8 of said plat of Moorland; Thence due
dorth along said parallel line a distance of 110.00 feet;
Thence N 89°53'49" E, a distance of 274.67 feet to the True
Point of Beginning.

PARCEL B
TOGETHER WITH

An undivided one-fourth (1/4) interest in that portion of
thie plat of Moorland described as follows:

te-tinning at the intersection point of -the centerline of
94th Avenue S.t., said centerline now being the West Margin
of said 94th Avcnue S.E., with the North boundary of said
;1at of Moorland; Thence due South along said centerline and
west Margin, a distance of 121.74 feet to the True Point of
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Beginning: Thence continuing due South along said centerline
and Westerly Margin a distance of 227.50 feet to the Easterly
extension of the South line of Lot 28, Biock 9, of .said plat

of Moorland; Thence S 83°53‘49" W along said Easterly extension
and South line z distance of 60.00 feet; Thence due North a
distance of 212.50 feet; Thence S 399°53'49"™ W, a distance of
110.00 feet; Thence due North a distance of 15.00 feet; Thence
N 89°53'49" E, a distance of 170.00 feet to the True Point of

Beginning.
SUBJECT TO: an easement for saniéary sewar, to Bellevue Sewer

? Dpistrict, as recorded under King County Auditor’s File No.
AND SUBJECT TO: thé Grantees hereby assuming and agreeing
to pay their pro~rata one-fourth share of th- unpaid balance
of the contract between the Bellevue Sewer District and Lawrence
Calvert and Elizabeth S. Calvert, his wife, in the principal
amount of $6,260.61 and recorded under Auditor's File No.
6135074. The Grantees, as a part of the consideration for
this Statutory Warranty Deed and by their acceptance of said
deed, do hereby assume and agree to pay one-fourth of the
indebtedness evidenced by said installment contract in accord-
ance with the terms of said installment contract and further
covenant and agree to nerform and observe each and every cove-
nant, agreement, term and condition of said instai ment contract
and further covenant and agree to indemnify and save Grantors,
or any one nf them, harmless from any loss, liability, cost or
expense uncer or in connection with their obligation to pay
one-fourth of said installment contract;
AND SUBJECT TO: the following conditions and restrictions which
arc hereby impressed upon said real property as conditions and
restrictions running therewith and are to have the effect of
covenants runnin¢ with the land, and the Grantees, their heirs,
successors and assigns, by the acceptance of this Statutory
Warranty Dced, each severally binds himself, his successors

and assigns, to perform, fulfill, abide by and carry out each

~




and every one of the following said conditions and restrictions,
and hereby furthes severally agree for themselves, their
successors and assigns, that the following conditions and
restrictions, including this requirement, will be included
verbatim in every instrument of conveyance affecting said
real property; and these conditions and restrictions shall
inure to the benefit of and be enforceable by the owner of any
parcel of said real property, his legal representatives, heirs,
successors and assigns, as well as by the owner of any neighboring
real property which might be affected in any way by the failure
of any person to perform, fulfill, abide by or carry out any
one or more of the following said conditions and restrictions,
and the failure by any owner, hqwe#er long continued, to
object to any violation or breach of or to seek in court
the enforcement of any one or more of the following said
conditions and restrictions, shall in no event be deemed a
waiver of the right of any other owner hereby -entitled to
object and sue to abate, prevent, remove or restrain any breach
or the same breach or as to any breach occurring prior or
subsequent theretn:
1. The area of the tract described that lies

Westerly of a line parallel to and 275.00 feet West of

the existing Westerly margin of said 94th Avenue S.E.,

said area being a steep slope, is hereby restricted

as follows:

No buildings shall be erected thereon, nor

any structure, except such structures that may become

necessary to protect or stabilize the tract. Neither

shall it be :xcavated, terraced or filled, nor shall

soil, trash, or other waste products or debris be

dumped or placed upon it. That area shall be left

undisturbed except for necessary clean-up of brush

and debris and for the maintenance of surface and

subsurface drains or for construction of additional
drains that might be found nccessary to maintain stability




of the slope. These reastrictions shall not be construed
to prevent the topping of treea or brush on the slope

for the purpose of improving views for the benefit of

the portion lying Easterly of said parallel line, provided
no tree shall be topped or cut off cloaser to the ground
than six feet. Any dead tree or trees in danger of being
blown over may be cut off promptly to avoid the tearing

of roots from the supporting soil.

2. The area of the tract lying Fasterly of the
parallel line referred to in Section 1 above, together
with that area described in said Section 1, and except
for the portion thereof which aow slopes to the
Northeast, is hereby restricted as follows:

(a) After any work is done in preparation
for the development of any building site or sites,
surface water originating upon or passing over any
such site shall not be permitted to flow upon the
west slope, west of the top of the slope.

(b) Surface runoff from paved st.eets, roofs,
driveways, patios, and parking areas, and from
any cther surfaced or gravelled areas, shall be
brevented from flowing upon the west slope, west
of the top slope.

(c) No undergrcund sprinkler system shall
be installed, nor shall ponds, swimming pools, or
similar structures be erected on the westerly fifty
(50) feet of the above-described easterly arca.

{(d) All surface runoff as described in
subraragraphs (a) and (b) of paragraph 2 shall be
discharged into underground tight jointed pipe
conduits that diccharge off the tract, and all
water from subdrains shall be similarly discharged.

AND SUBJECT TO: the assumption of and the agreement by
Grantees to do the following:

A. ‘Grantees agree to pay one-fourth (1/4) of the
cost of developing and maintaining the common area described
above under Parcel B as follows:

1. All landscaping in the common area; and

2. The construction of a tennis court to
commence not sooncer than January 1, 1570, and not
later than January 1, 1973. The date of commencement
of construction to be decided by majority vote of the
owners of the four parcels of land served by said
common area. In eveént the vote is two for and two

against, the results are to be considered a majority
for commencement of construction.




B. Grantees agree to pay their one~-fourth (1/4)
share in the ccst of developing and maintaining roads and
parking areas which benefit the propurty conveyed herein

‘as well as the other property owned by the Grantors.
AND SUBJECT TO: Grantees, upon commencement of the
canstruction of any residence by'Gzantees, sharing in the
< cost of maintainance of existing roads, driveways and
parking axeas as follows:
1. A one-sixth (1/6) share for that
portion of the entry road crossing Wa.ar District
property from entrance to Ellis driveway.

2. A one-fifth (1/5) share for that portion
of the entry road between the Ellis driveway and
the north line of the Denny property.

3. A one-fourth share of the remaining portion
~of the entry road and cul-de-sac.

4. A pro-rata share in all other roads,
driveways, and parking areas, from which Granteces®
property benefits.

The foregoing conditions and agreements shall be binding
uron the Grantors, the Grantees and their respective heirs,
successors and assigns.

IN WITNESS WHEREOF the parties hereto have set their
- < .

V717 day of DMy . 1968,
L4

__£:;;§:L1§5§{/ 4. C'.;:;idfy

hands this

CHRISTOPHER W. LVERWA

Grantees
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STATE OF WASHINGTON )
) r8
COUNTY OF KING )

On this day pexsonally appeared before me CHRISTOPHER W. OVERLY
and AMANDA C. OVERLY, his wife, and GILBERT A MUELLER and SUSAN
MUELTER, his wife, to me known to be the individuals described in
and who executed the within and foregoing instrument, and acknowledjed
t. t they signed the same as their free and voluntary act and deed,
for the uses and purposes therein mentijoned.

i E

Given under my hand and official seal this day of

S,.,ﬁ%:g . . 1968,

)
(T:)a\«..0¢* f{-,lgadl/kﬁL‘ ﬁlai:ﬂ

Notary.- Public in and for the State
of Washington, residing at Seattle
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BPATUTUORY WABPAUTY DEEDL
1 . i . °
) / / THE GNANTORS, GLLDERT A, MUBLLER and CHRISTOPHER W. O/RRLY,
- N . .
i \ each ag Lo au undivided one-half (1/2) interest and eath as-his

separate property, for and in consideratlon of Ten and no/100
pDotlare ($10,00) and vther yood and valuable consideration in
hand paid, do hereby convey and warrant unto. the Crantees,

Judith M. Flynun, as het separate eatate, ’ .,

the following described real property, gltﬁate in Kiny C?;v,;nt'/,

Wa shinqtcn t

That portion of the Plat of Moorland, as recorded in-
Volume & of Plats; page 103, records of King County, Hash—
ington, and of potrtions of vacated streets and alleys
within sajd plat, dem.rlbod as Eollownx

- : Beginning at tho Lntorsoctlon polnt of thn conrnrlln» Nt
L 94th Avenue S.E,, said centerline now belng the West
=~ margin of said 94th Avenue S.E,, with the North houndary.
: of said plat of Moorland; Thence due South along said
.- centerline and West margin a distance of 121.74 fcet;
v Thence § 89°53'49" W, a dlstance of 127.00 feet to the
_true point of beginningy Thence 5 .89°53'49% W, a disbanca
of 43,0 fect; Thenco due South a distance of 7.0 Fret; .
Thence S 89°53'49" W, a dletance of 274.67 fout-to a line
which is 8,69 feet Wﬂst of and parallel to, when measured_
.at right at*g].en from the Westerly mavgin of Blosk 8§ «F
said plat of Moorland; Thence due lorth alony said |
parxallel line a distance of 129,24 feet tn the laucth
boundary of said plat of Moorland; Thence H 82°53°'4%27 B
along said North boundary, a distanue 2€ 317.6) fees;
Thence due South along a line parallel ®n Lhe said ~entdc-
line of 94th Avenue S,E, a dxstanre of 12[ 74 Eees bty Lra
pcint of beginning. -

\‘:«:3 ;',w-

An und:.v:.ded one—fo g t{reat in _hat';_c:-.{on Y

the plat of Moorland descrl.bed as fouovs H

'"OGE”HER HITH

Beq:.nnxng at the 1nterse¢tlon polnt of ‘tha f'ﬁn"-:runa 34
94th Avenue S.E., said centerllne now Geing tine Wost ¥arqgin
of said 94th Avenue S.E., with the Nsrti bomadacy 5€ snid

plat of Moorland; Thence dus $outh alonyg said. er.‘-ar; ine ansd

SAL:?'; ﬁﬁ L!Ef\zstance Of 121.74 fsni to-the Tene oo >ine of
SEALD. L pmemes
COEBRYRS T - o
81, R WILLIAMS A
i
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Beglnning; Thence contiphiing due South along said centerline
and.Westerly Margin a gistance of 227,50 feet to the Easterly
extension of the Soutl line of Lot 28, Block 9, of said plat
of Moorland; Thence § 89°53'49" W along said Easterly extension
and South line a distance of 60.00 feet; Thence due North a
distance of 212.50 feet; Thence S 89°53'49" W, a distance of
210.00 feet; Thence due North a distance of 15.00 feet; Thence
N 89°53'49” E, a distance of 170. 00 feet to the True Point of
Beginning. )
suﬁJECT TO0: an easement for sanitary gsewer, to Bellevue Sewer
-District, as recorded under King County Aud;tor s F11e No. .
AND SUBJECT TO: the Grantees _hereby assuming and agreexng

to pay their pro-rata ahare of the unpaid “balance of the

contract between the Bellevue Sewer bDistrict and Lawrence
Calvert and Elizabeth S. Calvert, his wxfe, in the principal
amount of $6 260.61 and recozded under Audxtor 8 Pile No.
6135074, Tha Grantees, as- a part of the consxderatlon ‘for

this Statutory Warranty Deed and by their acceptance of sald
deed, do hereby assume and ~agree to pay the indebtedness
evidenced by said 1nstallment contract in accordance with the
terms of said 1nstallment contract and fur:her éovenant and
agree to perform and observe each and every covenant, agreement,
term and condition of said installment contract and further

covenant and agree to 1ndemnify and save Grantors, or any one

of them, harmless from any loss, liabil;ty, cost or expense

under or in connectxon with saxd installment contract

AND SUBJECT ‘To: tha followxng condltxons and restrzctions whxch

.are hereby impressed upon saxd real property.as conditions - .

and restrictions running therewith and are to have the effect

' "of covenants running with the land, and the Grantees, their

heirs, successors and assigns, by the acceptance of this

Statutory Warranty Deed, each severally binds hxmself, hls'

‘successors aud assxgns, to pezform,_fullel abxde by and cazry

C o

BY BT
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out each and every one of 5.e following said conditions and
restrictions, and hereby rther severally agréc for themselves,
their successors and assigns, that the following condition;

and restrictions, lncluding‘fﬁis requikement, will be- included
verbatim in every inétrumené of conveyance affecting said

real property; and these cqndicionS‘and restrictions‘sha;l

inure to the benefit of and be enforceable by -the owner of any

6369354

parcel of said real property, his leqal reptcsentatxves, heirs,
su;cessors and assiqns, as well as by the owner of any nelghborxng
real property which miqht be ‘affected in any way by the Eaxlure

. of any person to perform, fulfill, abide by or carry out any

one or -more of the following said conditions and restrictzons,

and the failure by any owner, however long contlnued to
object to any violation or breach of or to seek: in court
the enforcement of any one or more of the fol}owipg said
conditions and restrlctiqns, shall in no event be decemed a
waiver of the }iqht ofaany other ﬁwner'hereby entitled to
object and sue to abate, préveﬁt, removeior restrain any breach -
' or the same breach.or as' to any breach occurring prior or
- subsequent thereto: . o ‘ .

" 1. The area o£ the tract described that lies
'Hesterly of a line parallel to and 275.00 feet West of
_the existing Westerly margin of said 94th Avenue S.E.,
said area belng ‘a steep slopa, is hereby restrlcted
IREURR - follcws. o
. “  No buildings shall be erected thereon, nor
any structure, except such structures that may become
necessary to protect or stabilize the tract. Neither |
shall it be excavated, terraced or filled, nor shall
. soil, trash, or other waste products or debris be
dumped or placed upon it. That area shall be left
undisturbed except for necessary clean-~up of brush
. . and debris and for the maintenance of surface and
T subsurface drains or for construction of additional. -
drains that mlght be found necessary to ma;ntaln stablllty

- '_-—*—mﬂﬂ- : R . . .
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of the slope. These re¢strictions shall not be construed
to prevent the topping/ of trees or brush on the slope
for the purpose of imgroving views for the benefit of
the portion 1ying Easterly of sai@ parallel line, provided
. no tree shall be topped or cut off closer to the ground
than six-feet. Any dead tree or trees in dangerx of
" being blown over may be cut off promptly to avoid the
tearing of roots frem the supporting soil.- ..

636938

2. The area of the tract lying Easterly of the
parallel line referred to in Section 1 above, together
with that area described in said Section 1, and except
for the portion thereof which ngw slopess to’the )
Northeast, is herebj restrlcted as follows: =

. (a) After any work is done in preparation
S - for the development of any. building site or sites,
. surface water originating upon or passing over any
- - such site~shall not be permitted to flow. upon the
: west slope, vest of the top_Qf the slope. »

. (b) surfacé‘tunoff fzon paVAd stteeta, roofs,
-driveways, patios, ‘and parking areas, and from - -
- ' .any other-surfaced or gravelled areas, shall be s
- : - prevented from flowing upon the west _slope,” west ' )
- -+ . - of the top &lopE. -~ . - iy

- . (c) 'No underqround sp:;nnler slstem shall
) .7 .°be installed, nor shall ponds, swirming pools, or
. similax structures be erected on the westerly Fifty = ... - .
- - ‘(50)~feet of the above—described easterly area. - - - -

5 » jd) All. sucrface runoff as de:cr;ned in :
v . . subparagraphs. (a) and {b) of paradraph 2 shall. b°
" ..discharged into underground. tight jointed pipe
conduits that discharge off the tract, and all
- water Erom subdtoins shnll b» similarly discharged.

AND SUBJECT TOOY the assumpt;pg of anq.the agreement by . S

Grantees to do the follow;ng’ _ q“" L o

.;f e Grantees agree to pay one-four‘h (1/4) of the i T o

cost of developzng and-mazntalnxng the ccnncn area descrxbed L G
above ﬁnder paragraph B as follows-“f ' ' '

I Al landscapan in the cemmon area; and

2. The construction of a. ten115 court to
" commence not sooner than -Januarv 1, 1970, -and not’ .
- later than January I, 1973. The date of commencement
of construction to be decided by majority vote of the
owners of . the four parcels of land served by said
common. area., - In event.the vote i35 two £or and two ‘.-
against, the-results.are- to be cons-deréd a ma)orLC/
.for commencement oF construct;on

JUN 2¢ ‘5
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SLbJect to a balance due- on*installment pbntract between
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wherely: 1% ;is aqree& that” d’éewer cbnnectionwcharge in Ehe -amoun;
of 36!, 2@ 1761 i{5 assessed againsty said premises and other 1ands‘~‘

Covenants, condifions and restrlctzonsﬂcontained ;n deed raaorded
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Hy Calvért William Calvert, Elizdbeth Calvert Henchy', “Jane Ca}vert
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o PORM L3SP
e Statutory Warranty Dead
?;-‘3 THE GRANTORS GILBERT A. MUELLER and SUSAN MUELLER, his wifa, and
) CHRISTOPHER W. OVERLY and AMAND2 C. OVERLY, hias wife,
;ﬁ,g Jor 12 o considerstiom ol pop pollars and other good and valuable consideration,

in band pald, cooveyh And wAHIBS U* 1y ypy  JONGEJAN and KAY JONGEJAN, his wife

shee Jodiowing described real ostace, Miwetdd in (he County of , , State ot
Washingion® KING

23 set forth i EXHIBIT "A™ attached
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This deed }a given In fulllllment ol that serialn renl eatats coatract betwean the purtiea lisrela,
dateg Cotober 29 . 1869 , and ~onditionnd for the comvaysace of the abowy
described property,and the covaosnts of warrasty berels contained shall sotl apply to say 1itle,
interaul of sncumbrance mrising by, larough or undey e purchaser I1n sald coslract, and sdsil not
mpply 1D wny taxes, ssassamsnis or othar obatges levied, sussused or bocoming dus sabséquent
to the date of sald contrant.

Sieal Tetate Kaclue San wes pald un this sale or stasped exswps on OCtober 30, 1968%. ¥o. £0BI450

Dated thae

STATZ OF WASHINGTON, (
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County o KING
Gilvert A. Mueller, Susan Muellsr,

W&Wmﬁ% nda C. Overly
umwuuwhﬂ* the within ol oeageing Inatrement, and
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ALD OF BITTIONG QY VACLTDS &Y
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DEECFINEDL AL FOLLOWS:

o i

BEGININIRG AT THE IRTEREECTION POIRT CF Tul CERTEELYINL: OF v4ln
AVERUE SCUTAUAET SAID CENTEIRLINE NO¥W ULING YRE &Y Maniln
OF BAID S4TH AVERUL SOUTHLASTy ®WITH THE KORTH uOUNCARY ©F 5A1D
PLAT OF poORlaldey THENCE DUE SOUTH ALORG SAI1D CEXRTLELINL ALD
WEST MARGIN A DIBVAKCE OF M23.74 FLUTY TRENCE SOUTH paeLaragn
REST A DILTALCE CF 370400 FEEYL YHIMCE DUL STUTH A BISTARCE
OF 7:50 FEETE THilCE SCUTH B9°53849% WEST A DISTALCE OF 27467
FEUY Y0 A LIRE WHild 18 0. 69 FLET %EST OF AXD PARALLEL TO WHER
KMEASUREID AT RIGHT ALGLES FROI THE WESTERLY MARGIN OF BLOCK
8 CF 5A1D #LAT OF PDOSRELALDY THERCE DUT RORTH ALONG $£71D PARALLLL
SIRE A PILT 0 OF 32024 FUUT YD TRI NORTIE BOWlAry GF SA'O

L RLAT OF RMOCELANDY THIRCE LORTH E92583'49% [ALT ALONG 5410 KURTH
BOUNDARY s A DISTARCE CF &44.0% FEEY YO THE FOIRT OF LEGINRLIGS

TUGETHER RITH AN USDIVINED CHRE~FOURTH IBTEREST 1IN TraT POKTION
OF TrL PLAT CF NOORLANDY DESLRILED AS FOLLOWS!

BECHIOVIRG AT YHE IRTEREECTION POYNT OF THE CERTERLISE CF v4TH
AVERUD SCUTHILLY SAD CERTERUIRE 5w BEIKG THL wiEST BARGIH

OF SAID TafH AVERUL SOUTHLAST, WITH THE HOKTH LOUNDARY OF LAIDL
PLAT OF MOUALAIDE THELCT DUZ SCUTH ALDNG LAID CERVERLIRLE ANL

JESY MAKGI A DILYALCL OF ID1.74 FELET TD T TRUVE POINT LF
Ereisizinbs Fnbill COoNTIAUING LU Sowint ALORG SAID CLUTDNLIRDG
AnD WESTTRLY DAFLIN A BISTARCE OF 223F,40 FLLY TU THL LaLTLRLY
CRITnSien UF THE LTUTH L1RE OF LOY 28, #.0CLX e OF BALD PLAT
OF FOSALAATE THERCED sLUMM DS0L3tagy ool ALONG SATD LISTERLY
EXTROHICT 453 LOUTH LINE A4 DISTANME OF 60,00 FLLTY YHOLCE DYE
KON e A DETARCT OF 232,00 SLETY YHINOE B0UTie R9rh2i 45" LS
A DISTARLE OF 110eCT VLDV THERZE DVE KORTH A DISTALEL 6F 15.00
FEET: i D€ LNORTH @053 a4 EASY A DISTANCE CF 270,00 FLET
18 Thd) TRIL POIRTY OF RLIGIUUNING,

SURILES TQ THE FOulas 1162

(1) Subject to i balance due on installmant contraet between Lavwrence

Calvert, ot al., and Bellevue Sewer District dated Jupe 20, JUah,
and recorded Pebruary 2, 1967, under Auvditor’s 1ile #Ho. 613507Y,
whereby it is agreced that a scwar connaction charge in the amount
of $6,260).61 is anceened against sald premises and other lands,
payable in yearly installmonts, )

{2} Covenants, conditions and restrickions containcd in deed recavded

March 21, 1967, Auditor's No, 6152050 and 6152051, coxecuted by Storr
H. Calvert, William Calvert, Elizobeth Calvert Hemcry, Jane Culvert
Blethen, ond the Pacific Hational Bank of Secattle, as Executor of
tho estate of Lawrence C, Calvert, deccased,

{3} An cascerent affocting a portion of said premises for scwer pive line

and )ines and all necessary coancctions and appurtenances, in favor
of Dellovie Sewer District, recorded May 10, 1968 vnder Awlitor's
fila Ko. 6346642,

{4) EBagsemeont aoreoment dated Septembor 17, 1868, between Gilbert Al

fweller and Susan Muellerx, his wife, and Christopher W. Ovorly anu
Amanda C, Overly, hie wifo, recorded Septembor 19, 1968, under audi~
tor's file No, 6409013, providing for ingress and cqress ond for
whilitics as may be rearonubly nccasnary for the wse of residentixl
property coutherly of cald premises and in guch form as will not un-
yuanohally interfcre with the use of rosidential prepevty adjoianing
snid prenisen of the south,  Aftcels that portion of raid prefiscs
doseribad as an undivided one~fourth interest, and other lands.

(5) Agrecment envouted by and botwean RBellovun Sower Distriet and Gilbert
A, Muoller and Sosan Mueller, and Christopher W. Overly and Awinda C,
overly, dated octobey 7, 1960 and recorded Moverhor 1, 1968 under
Asditor's Yo, 64290459 in consideratiun of a com tion chargo of
$1,%05,1% to connact promises to Beallevue Sevodr bistrict sewer systoes,

()} Purchacer wnderatuands and agrees that wiidity connedtions premsently
tlocated o the paepecty are for the benofit of djocant proporiy
vwners and that any additionol connecting or assenermant charges vaich
way boe Jevaed for sny uwtilitien shall be payable by purchaser,

EXHIDTT ™A®
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~v 7o~ DECLARATION OF PROTECTIVE COVENANTSqcic) Aok, 00
Bl ! RESTRICTIONS, EASEMENTS, AND
Rafve o AGREEMENTS FOR
PICKLE POINT ASSOCIATION EAUISE TAX " REQUIF -

1. PRELTMINARY MATTERS

1.1. Declarant. The undersigned (hereinafter "Declarant")
are the owners of certain real property described in paragraph
1.2 below. Declarant hereby declares that the real property
described in paragraph 1.2 below shall be held, transferred,
sold, and conveyed subject to the conditions, restrictions,
covenants, reservations, easements, and charges (hereinafter
collectively referred to as "Covenants") set forth in this

Declaration.

1.2. Property Subject to_ Covenants. All of the property
described on Exhibit A is subject to the Covenants contained in
this Declaration. Exhibit A consists of five parcels described
in Exhibits A-1 through A-5, Parcel 5 being commonly owned

property.

1.3. Intent and Term of the Covenants. The Covenants con-
tained in this Declaration are for the benefit of all the prop-
erty subject to the Covenants and for the benefit of each and
every separate parcel of that property. The Covenants shall
inure to the benefit of, shall burden, and shall pass with the
property and each and every parcel thereof, and shall apply to
and bind the owners of the property subject to these Covenants,
their legal representatives, heirs, successors, and assigns 1in

perpetuity.

2. RESTRICTIONS ON USE OF PROPERTY BY OCCUPANTS

2.1. Permitted Use. No parcel described on Exhibit A
shall be used for any purpose other than the construction of a
single-family dwelling. No building shall be erected, altered,
placed, or permitted to remain on any parcel other than one
detached single-family dwelling, and a private garage; provided

mhmklmw:m
~—-Al/_.£./0epu;,
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however, that all structures that exist on the date hereof shall
be permitted structures.

2.2. No Temporary Dwellings. No trailer, mobile hone,
shack, garage, barn, or any other outbuilding, or any other

structure of a temporary character shall be used on any parcel
at any time as either a temporary or permanent residence.

2.3. Nuisance. No noxious or offensive activity shall be
carried on upon any parcel, nor shall anything be done on any
parcel which is or may become an annoyance or nuisance to the
neighborhood. No boats, trailers, or recreational vehicles
shall be stored or kept on any parcel for a period of more than
24 hours, unless said boat, trailer, or R.V. is enclosed or
screened such that it is not visible from any street or any
other parcel in the plat. The streets within the described real

_property shall not be used for overnight parking of any vehicles

other than private automobiles. This covenant specifically
restricts street parking of boats, trailers, or other R.V.
vehicles.

2.4. Trash. No garbage, vrefuse, or rubbish shall be
deposited or kept on any parcel or building unit except in
suitable containers. All areas for the deposit, storage, or
collection of garbage or trash shall be substantially screened
from neighboring property, and from the common roads and paths.
All equipment for the storage or disposal of trash, garbage, or
other waste shall be kept in a clean and sanitary condition.

2.5. Animals. No animals, livestock, or poultry of any
kind shall be raised, bred or kept on any parcel except as
specifically provided for herein. Dogs, cats, and other
household pets may be kept provided that they are not kept,
bred, or maintained for commercial purposes, that no more than
two dogs may be kept on any one parcel, and further provided
that they are not kept in separate exterior kennels. (The
intent of this covenant is to preclude both visual and audible
annoyances to adjoining parcels.)

2.6. Fences. Except for those existing on the date here-

. of, no fences, wall, hedge, or mass planting other than a foun-
dation shall be permitted between Parcel 1 and Parcel 2 unless



9006081851

approved by the owners of both parcels; provided, however, that
nothing shall prevent the erection of a necessary retaining
wall, the top of which does not extend more than two feet above
the finished grade at the back of said retaining wall. With
respect to all parcels, no fence, wall, hedge, or mass planting
shall at any time extend higher than six feet above the ground.
No wire fences shall be used for fencing any parcel unless
approved by the Architectural Control Committee, except that the
fence existing on parcel 5 on date hereof is approved and shall
be the standard for any replacements thereof. The finished side
of all fences shall face the exterior of the parcel.

2.7. Signs. No sign of any kind shall be displayed to the
public view on any parcel.

2.8. Antennae. No radio or television antennae or trans-
mitters shall extend above the roof ridge line of a dwelling,
and no separate towers for such antennae or transmitters shall
be permitted, wunless approved by the ACC. Cable receiving
dishes or any electronic receiving dishes are prohibited.

2.9. DUtility Service. No outdoor overhead wire or service
drop for the distribution of electric energy or for telecommuni-
cation purposes, nor any pole, tower, or other structure sup-

.porting said overhead wires shall be erected, placed, or main-

tained on the property subject to this Declaration.

2.10. Storm Drains. The owner or occupant of any building
constructed on any parcel subject to this Declaration shall
maintain in proper working order all roof drains and area storm
drains on that parcel.

2.11. Construction Period. Any structure erected or placed
on any parcel shall be completed as to external appearance,
including finish painting and landscaping, within nine (9)
months from date of start of construction.

2.12. Landscaping. Growth of alder, madrona, or other
bush-type trees shall not be allowed to interrupt views. This
restriction shall not apply to any growth on parcel 4.

-
iy
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2.13. Clothes Drying Area. No portion of any parcel shall
be used as a drying or hanging area for laundry of any kind
where it can be viewed from any street or adjacent house.

2.14. Maintenance Notice/Assessment_of Costs. When in the

opinion of the Committee certain maintenance needs to be per-
formed on a parcel or parcels, the Committee shall notify the
oOowner by certified mail specifying in said notice exactly what
needs to be repaired or maintained. The Owner shall then have
thirty (30) days from receipt of such notice to perform the
necessary maintenance or to make written demand for a hearing
before the Committee. If a hearing is demanded, the Committee
shall set a date therefor and give the owner at least ten (10)
days notice thereof. The hearing shall be informal and rules of
evidence shall not apply. The Committee shall render its
decision in writing. The cost of such exterior maintenance
actually performed shall be added to and become a part of the
assessment to which the parcel is subject.

2.15. Subdivision. No parcel shall be subdivided into
smaller parcels without the written consent of all parcel
owners.

3. ~ ARCHITECTURAL CONTROL COMMITTEE

3.1. Establishment. An Architectural control Committee
shall be established. The Committee shall have one member
representing each parcel owner other than the common parcel.

. The initial members shall be appointed and may be removed by the

Declarant. The members of the Committee shall designate one of
their number to serve as chairman of the Committee and shall

‘adopt such procedures and guidelines as they deem necessary for

the orderly administration of their work. The initial address
of the Architectural Control Committee shall be 429 94th S.E.,
Bellevue, WA 98004.

3.2. Structures and Exterior Renovation. No building,
fence, hedge, wall, or other structure shall be erected, placed,
altered, or exteriorly renovated on any parcel or building site
subject to this Declaration until the building or renovation
plans, specifications and plot plan are submitted by the owner




. J06081851

_or his representative to the Architectural Control Committee for
\ approval.

3.3. Land Clearing. No native trees other than alder and
madrona or significant ground cover shall be cut, removed, or
destroyed without the approval of the Architectural Control
Committee. Any person wishing to cut, remove, or destroy such
trees or significant ground cover shall submit a plan showing
the location of the trees or ground cover to be cut, removed, or
destroyed, along with the location of the existing trees or
ground cover to be retained. The applicant shall also subnmit a
brief statement of the reasons supporting his request to cut,
remove, or destroy such trees or ground cover; provided, how-
ever, that dead trees 1located on a parcel subject to this
Declaration shall be removed by the parcel owner upon request by
the Architectural Control Committee.

3.4. Criteria. The Architectural Control Committee shall
consider the following criteria in approving or rejecting the
plans subnitted to it:

3.4.1. The harmony of the external design, color,

and appearance of the proposal in relation to the surrounding

» neighborhood, including the common exterior shingling which
exist on the date hereof. Shingles shall not include shakes.

3.4.2. The location of the proposal on the parcel in
. regard to slopes, soil conditions, existing trees and vegeta-
‘tion, roads and services, and existing building.

3.4.3. The other effects of the proposal on sur-
% rounding property; including, but not limited to, potential view

blockage.

3.4.4. The compliance of the proposal with the Cove-
nants contained in this Declaration.

3.5. Procedure. The Architectural Control Committee shall
approve or reject the plans submitted to it within thirty (30)
days from the date of the submission of the plans to the chair-
man of the Committee unless the person submitting the plans con-
sents to an extension of the time for a decision. If the
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Committee does not issue a decision within thirty (30) days from
the date of the submission of the plans for the proposal, the
plans shall be deemed to be approved. The Committee shall have
the right to reject, for any reason whatsoever, any proposal
which it decides is not suitable or desirable. The Committee's
decision shall be in writing and if a proposal is not approved,
the decision shall include a brief statement of the reasons for
the Committee's action.

3.6. No Liability. The members of the Architectural Con-
trol Committee shall have no personal liability for any action
by or decision of the Committee. The owner of that property
agrees and covenants not to maintain any action against any
member of the Architectural Control Committee which seeks to
hold that member personally or individually 1liable for damages
relating to or caused by any.-achion of or deeision by. the.
LCommittee.

4. NATIVE GROWTH PROTECTION EASEMENT

4.1. Restrictions. Within the boundaries of the property
subject to this Declaration, no trees other than alders or
madronas or significant ground cover shall be cut, removed, or
destroyed except as specifically provided herein.

4.2. Hand Pruning. Hand pruning of trees for view mainte-
nance shall be permitted as long as it will not endanger slope
stability; and will not adversely affect the tree or trees to be
pruned. Such pruning shall be done in a competent and workman-
like manner.

4.3. Safety. Trees and significant ground cover may be
cut, destroyed, or removed when such an action is necessary to
remove a present danger to life or property. Dead, dying, or
diseased trees and ground cover, or trees and ground cover which
present a fire hazard, shall be removed by the parcel owner.

4.4. No Dumping. No trash, debris, rubbish, or other
material which is not biodegradable shall be dumped or disposed
of within the the area subject to this Declaration.
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5. JOINT USE AND MATNTENANCE OF THE COMMON PROPERTY

5.1. Common Ownership. Each owner of a parcel within the
property subject to this Declaration shall also own a common,
undivided interest in Parcel 5. This parcel shall be referred
to herein as the common property. Each owner of a parcel shall
have a right to use and to enjoy the common property according

~ to the nature of that property and subject to the restrictions

contained in this Declaration.

5.2. Creation of Lien and Personal Obligation. Each owner
of a parcel agrees to pay any and all assessnents provided for
in this section. These assessments, together with any interest
or cost of collection, shall be a continuing lien upon the
property which is the subject of such assessment. Each owner of
a parcel shall also be personally obligated to pay the amount of
any assessment levied against his property during the time that
he is the owner thereof, together with any interest or costs of
collection on that assessment. This personal obligation shall
not be released by any transfer of the property subsequent to
the effective date of the assessment.

5.3. Assessment Committee. The ACC shall be the Assess-
ment Committee. This Committee shall establish rules and proce-
dures for the fulfillment of its obligation. It shall hold
meetings and establish reqular and special assessments as pro-
vided for herein.

5.4. Purpose of Assessments. The assessments levied by
the Committee shall be used exclusively to wmaintain the common

property.

v

5.5. Reqular Assessments. Once a year the Committee shall
determine the amount of money necessary for the ordinary mainte-
nance of the common property and the operation of the Committee.
This amount will be equally divided among the parcels subject to
this Declaration other than the common parcel, and notice of
such assessment shall be given to each property owner in the
manner prescribed by the Committee. The Committee shall
establish procedures for the payment of such assessments.
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5.6. Special Assessments. If the Committee determines
that a special assessment is necessary for the extraordinary
maintenance of or capital improvements to the common property,
the Committee shall send a notice of special assessment to the
owners of all parcels. This notice shall include a statement of
the reasons such an assessment is necessary, the amount to be
assessed, the method of payment proposed by the Committee, and
the date and place for a meeting to discuss such a special
assessment. This meeting shall be held no sooner than thirty
(30) days from the date of the notice of special assessment.
The meeting will be conducted according to the rules adopted by
the Committee, and the owner of each parcel shall be entitled to
one vote for each parcel. Approval of a special assessment
shall require consent of 50% of the Parcels excluding Parcel 5.

5.7. Enforcement. If any assessment is not paid according
to the procedures established by the Committee, the amount of
the assessment shall bear interest at the maximum legal rate and
the Committee shall file a lien on the property subject to the
unpaid assessment for the amount of the assessment plus inter-
est. The Committee may bring an action at law to enforce pay-
ment of a delinquent assessment against the owner of record of
the property subject to the unpaid assessment in order to
recover the amount of the assessment, and the Committee may also
take whatever measures are provided for by law to foreclose or
collect on the lien filed on the property subject to the assess-
ment. "In the event of legal action to enforce or collect any
assessment, the prevailing party shall be entitled to recover
court costs, actual attorney's fees, and the other expenses of
litigation.

6. MISCELLANEOUS

6.1. Enforcement. Any owner of property within the prop-
erty subject to this Declaration shall have the right to enforce
the Covenants contained in this Declaration through an action at
law or in equity. The Architectural Control Committee shall
also have the right to bring such action in its name. The pre-
vailing party in any action brought to enforce the Covenants
contained in this Declaration shall have the right to collect
attorney's fees, court costs, and other expenses of litigation,
in addition to any damages which may be awarded.
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6.2. Waiver. The failure to enforce any covenant con-
tained in this declaration shall not be deemed a waiver of the
right to enforce such a covenant.

6.3. Severability. If any covenant contained in this Dec-
laration is held invalid, the remainder of the Declaration shall
not be affected and shall continue in full force and effect.

6.4. Captions. The captions in this Declaration are
inserted only as a matter of convenience and for reference, and
in no way describe, define, or limit the intent of this Declara-
tion. The captions are not to be used in interpreting this
Declaration.

6.5. Municipal Ordinances. These Covenants shall in no
way restrict the effect of any ordinance adopted by a municipal
corporation having jurisdiction over any portion of the property
subject to this Declaration. References to ordinances made in
this Declaration shall be construed as references to the ordi-
nances as they exist as of the date of the recordation of this
Declaration or as they may thereafter be amended.

6.6. Interpretation. The Architectural Control Committee
shall have the right to determine all questions arising in con-
nection with this Declaration and to construe and interpret the
provisions of this Declaration. Its good faith determination,
construction, or interpretation of this Declaration shall be
final and binding.

IN WITNESS WHEREOF, the undersigned have executed this Dec-
laration this day of , 19 .

PICKLE POINT ASSOCIATION

" @Wa/_? 7

v/



By

e e |

Bﬁ:i;%23Z%5S2%3Zﬁ;<;¢€:A5¢~éQL4—~\~_-——>

STATE OF WASHINGTON )

. ) ss.
COUNTY OF _lgf_&?_ )
. th »
On this day of é‘ﬂ@g&»«amd , 193?, before me per-
4

sonally appeared ,fﬁa%g 27 &m:ﬁt" ' and
MM&_&%to me known to beY the persohs Qwho executed the

within ahd{ forégoing instrument, and acknowledged said
instrument to be the free and voluntary act and deed of said
persons, for the uses and purposes therein mentioned, and on
oath stated that they were authorized to execute said

instrument.
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In Witness Whereof I have hereunto set my hand and affixed
my official seal the day and year first above written.

Notary Public in and for the State
of Washington, residing at

' My appointment expires _ {2 ( "'C}O .

STATE OF WASHINGTON )

. ) ss. :
COUNTY OF _Con = )
he-.s@w»&e«-) , 19 97, before me per-

On this i day of
ppeared : ' and
~t0o me Kknown to ¥e e rsons who executed the

-10-



within and foregoing instrument, and acknowledged said
instrument to be the free and voluntary act and deed of said
persons, for the uses and purposes therein mentioned, and on
oath stated that they were authorized to execute said
instrument. _

In Witness Whereof I have hereunto set my hand and affixed
my official seal the day and year first above written.

Notary Public in and forXJthe State
of Washington, residing at

My appointment expires _L— A I—F O

STATE OF WASHINGTON )
Sy ) ss.
COUNTY OF )

-l:f:* Oon this Z day of ;WN/Q’W , 19 39 before me per-

sonally appeared ‘%MS_&»@MM__ and
to me known be the persons who executed the

within and foregoing instrument, and acknowledged said
instrument to be the free and voluntary act and deed of said
persons, for the uses and purposes therein mentioned, and on
oath stated that they were authorized to execute said
instrument.

900608 | 8!

In Witness Whereof I have hereunto set my hand and affixed
my official seal the day and year first above written.

Notary Public in and Fdr the. State

of Washington, residing at Md,w__a_)

My appointment expires _ 4~ Q(—F0O

STATE OF WASHINGTON )
. } ss.
COUNTY OF )

on this é day of a@ecew@a&) 987 before me per-

sonally appeared Porie) S &gﬂg%ﬁ J and
Frctbpaloe.)

e@e»o to me known to be the persons who executed the
within and foregoing instrument, and acknowledged said

-11-
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instrument to be the free and voluntary act and deed of said
persons, for the uses and purposes therein mentioned, and on
oath stated that they were authorized to execute said
instrument.

In Witness Whereof I have hereunto set my hand and afflxed
my official seal the day and year first above written.

Valnr S Lol

Notary Public in and for the State
of Washington, residing at

' My appointment expires _ U~ I-9Q O

-12-
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That portion of Moorland, as per plat recorded in Volume &
of Plats, on page 103, records of King County, and of pox-

tions of vacated streets and alleys within said plart,
described as follows: -

e i P e

Beginning at a point, which {8 the {ntersection of the
North line of Lot 10 in Block 9 of said subdivision, exten~-
ded Wasterly, with the center line of vacated 93rd Avenue

"Southeast;

thence South 88°46'29" West 148.72 feet;

thence North to the North boundary of the said plat of
Moorland;

thence North 89°53'49" East, along said boundary, to its
intersection with the center line of 94th Avenue Southeast,
said point *of Intersection being marked by a stone monument;
thence South, along said center line, which is the existing
West margin of saild 94th Avenue Southeast, 349.24 feet to
an ex{sting iron pipe;

thence -South 89°53'49" Weat 40.00 feet to the Southeast cormer
of Lot 28 of sald Block 9;

thence South 89°53'49" West, along the South line of said Lot
28 and the extension thereof, and along the North line of sald

Lot 10 in Block 9, and the extensfon thereof to the point of
beginning;

ExhbEA



'_DESCRIBED AS FOLLOWSS 3

f;.bF 236.00 FEET.

T

HIAT PORTION OF THE PLAT Or*ﬁOD”LAva R

109R nCCOKDI\G T0 THE P .
Rfcoaoeo IN VOLUME & OF PLATSs PAGE 103s IN-KING coun;v.hﬁisni
7AND OF PORTION OF VACATED STREETS AND FLLEYS WITHINSATD; PLATsl

BEGINNING AI THC INT:RSECTION POINT OF T
HE CEN
AVENUE SOUThEASTp SAID CENTERLINE V04 BEING T

HE . WESTERLY EXTENSION.OF THE SOUTH’LINE OF SAiD LOT 9 A

1

‘West of

'.Ftlod Of the Plal of Moor lanu, au rccordcd"ln “q_

of Haor!and' thence due South olong said ce

j-.l'POZINT-OF BEGINNING thence due Soulh ]'I,.Sb feet; thence N89 HEHRYF L 110,00 Teel;
~due- South 102. 50 feet;

“thence due North along said parallel Vine a distance ol
2/1; 67 feet to the POINT OF BLGIHNING.

( 3{144Plaﬁs. pane- yas
ing “County, Nash:ngton, and porttons of. vacaleq athLlS and allcys wattn-
,escribcd as’ follows DR - . o

Sﬂlh AVLHUL 5 E said centerline
with the horlh boundary of saiw

at the |nlerseclnon o{ Lhe centclline of

the West marg:n of said Shih- fwenue S.E.
nterline “and Wesl marain a d; tance

L0 tecl to the

Lifeet; thence $89°53149 0y 170.00 feet; thence due North <.
: {hoen e

thence SKROTG Ly 384,69 fect to aline whith in 869 fert
f Block B of wond Flat uf HMoor tand;

and- parallel with the Wester by maryin o
IZU,ub fect; thence HBY LITAL"E

e iy carm o s et ahm e e RS N VT e

s

s

Exbibit AL (a5 74435



LOT 1 OF CITY OF BELLEVUE SHORT PLAT NUMBER 79-29, RECORDED UNDER RECORDING NUMBER
7905290618, SAID SHORT PLAT BEING A SUBDIVISION OF THAT PORTION OF THE PLAT OF
MOORLAND, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 4 OF PLATS, PAGE 103,
IN KING COUNTY, WASHINGTON, AND PORTIONS OF VACATED STREETS AND ALLEYS WITHIN

SAID PLAT. : . S Pees ‘

Exhibit A3 (47 97SEY

The eastarly 127 feet of that portion of the Flat of Moorland, as recordad
in Volume 4 of Plats, page 103, records of Xing County, Washington, and of -

vortions of vacatad streets and alleys within smsaid plat, daescribed as follows:

Saginning at the intersection point of the centarline of %4th Avenua S.S.,
said centerline now baing the West margin of said 94th Avenue S.E., with the

North boundary of said plat of Moorland:; Thenca due South along said center-:

line and West margin a distance of 121.74 feet; Thence 8§ B89°53'49" W, a Dis-
tance of 170.00 feet; Thenca due south a distance of 7.50 feet; Thence S

89°53'49" W, a distance of 274.67 feet to a line which is 8.69 feet Wast of
and parallel to, when measured at right angles from the Westerly margin of

Block 8 of said plat of Moorland; Thence due North along said parallel line
-a distance of 129.24 fset to tha Horth boundary of said plat of Moorlaad;
'hanca H..82%53'49" E alonq said Morth boundary, a distance of 444.63 feet t

~

———— ——t L

. to the point of beginning, . .

Exhibit A4 (o3 99% SE)D

BEGINNING AT THE INTERSECTION OF THE CENTERLINE OF 94TH AVENUE
~SOUTHEAST s SAID CENTERLINE NOW BEING THE #EST MARGIN OF. SAID
,94TH AVENUE SOUTHEAST WITH THE NORTH BOUNDARY OF SAID PLAT

‘OF MOORLANDI THENCE DUE SOUTH ALONG SAID CENTERLINE AND WEST
MARGINs A DISTANCE OF 121.74 FEET TO THE TRUE POINT OF BEGINNING
“THENCE CONTINUING DUE SOUTH ALONG TSAID CENTERLINE AND WESTERLY
- MARGINs A DISTANCE OF 227,50 FEET TO THE EASTERLY EXTENSION

9006081851

"THENCE SOUTH B89°53'49" WEST ALONG SAID ZASTERLY EXTonSION AND

" SOUTH LINE A DISTANCE OF 60 FEETH THENCE NORTH A DISTANCE OF \
21250 FEETI THENCE SOUTH 89°53149" wEST,; A DISTANCE OF 110 O
FEET: THENCE DUE NORTH A DISTANCE OF 15.G0 FEET: THENCE NORTH  nD
89053149 EAST A DISTANCE OF 170 FEET TO THE TRUE POINT OF o h
BEGINNING. 4 | ' : S i

OF THE SCUTH LINE OF LOT 285 BLOCK 9: OF SAID PLAT OF MOORLAND: Qgﬂ

0

Exhibit A-5"

€



PROOF OF SERVICE

On November 16, 2015, I caused the foregoing Appellants’
Opening Brief to be served on the parties to this action, by email and legal

messenger to:

Counsel for Redek Zemel

Christina Mehling Email: cm@mehlinglawfirm.com
Mehling Law Firm, PLLC & Legal Messenger

10900 NE 4" Street, Suite 2300
Bellevue, WA 98004

Counsel for Chris and Nela Avenius

Allen R. Sakai Email: asakai@jgslaw.com
Jeppesen Gray Sakai, P.S. & Legal Messenger

10655 NE 4 Street, Suite 801

Bellevue, WA 98004

Counsel for Defendant, Jack Shannon \’
J.Richard Aramburu o
Aramburu & Eustis, LLP Email: rick@aramburu-eustis.com’
720 3¢ Avenue, Suite 2000 & Legal Messenger N

Seattle, WA 98104

I declare that the statements above are true to the best of my
information, knowledge and belief.

DATED this ¢ day of November, 2015.

i\ A
Patti . Cagle ’ \ \
\ )
. x\—_

N



