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A. ISSUES

When interpreting a statute, the reviewing court’s objective is to

determine the legislature’s-intent. Here, Martinez ignores-a clear

statement of legislative intent that punishment is intended to be
“proportionate to the seriousness of the offense and the offender’s criminal
history.” For offenders sentenced to the Department of Corrections,

RCW 9.94A.701 sets out a tiered approach to imposition of community
custody according to the seriousness of three offense categories: serious
violent, violent, and crimes against persons. By first mandating 36 months
of community custody for serious violent offenses and 18 months for
violent offenses, did the legislature unambiguously intend that 12 months
of community custody be applied only to crimes against persons that are

not also categorized as serious violent or violent offenses?

B. STATEMENT OF THE CASE

On May 8, 2014, Emmanuel Martinez assaulted his neighboer,
Richard Day, in a common area of the apartment complex where they
lived in Seattle. CP 1-6. Surveillance video from the apartment complex
showed Martinez repeatedly punching and kicking Day to the body, face,

and head, even after Day appeared to be unconscious. CP 4,
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Martinez was charged with one count of assault in the first degree.

CP 9. Because much of the assault occurred after Day had been rendered

uneonscious, it was-also-alleged that Martinez should have known that his

victim was particularly vulnerable or incapable of resistance. CP 9. The
jury was unable to reach a unanimoubs verdict on assault in the first degree,
but found Martinezv guilty of the lesser included offense assault in the
second degree. CP 67-68. The jury also found that Martinez knew, or
should have known, that his victim was particularly vulnerable or
incapable of resistance. CP 69.

The Honorable Douglass North imposed an exceptional sentence
of 100 months in custody. CP 71, 73; RP! 14-15. Judge North also

imposed 18 months of community custody. CP 74; RP 15.

C. ARGUMENT
RCW 9.94A.701 UNAMBIGUOUSLY REQUIRES AN
18-MONTH TERM OF COMMUNITY CUSTODY BE
IMPOSED FOR AN OFFENDER SENTENCED TO PRISON
FOR SECOND DEGREE ASSAULT.
Martinez claims that because assault in the second degree is
classified both as a “violent offense” and a “crime against persons,” there

is an ambiguity as to whether the legislature intended 12 or 18 months of

community custody as part of his sentence, so that the rule of lenity

! The verbatim report of proceedings consists of a single volume, the record of the
sentencing hearing, and is referred to in this briefas RP __.
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requires that only12 months of community custody be imposed.

Martinez’s argument must be rejected because it is contrary to the clear

intent of the legislature ana renders meaningless a-section-of the
community custody statute.

A court’s primary duty in construing a statute is to determine the
legislature’s intent. State v. Ervin, 169 Wn.2d 815, 820, 239 P.3d 354
(2010). Reviewing courts look to the text of the statutory provision in
question, as well as “the context of the statute in which that pro{/ision is
found, related provisions, and the statutory scheme as a whole.” Ervin,

169 Wn.2d at 820 (quoting Dep’t of Ecology v. Campbell & Gwinn, LLC,

146 Wn.2d 1, 9; 43 P.3d 4 (2002)). A statute is ambiguous only if it is
susceptible to mbre than one reasonable interpretation. State v. Jacobs,
154 Wn.2d 596, 600-01, 115 P.3d 281 (2005). Only if the court finds the
statute is susceptible to more than one reasonable interpretation may the
court “resort to statutory construction, legislative history, and relevant

case law for assistance in discerning legislative intent.” Christensen v.

Ellsworth, 162 Wn.2d 365, 373, 173 P.3d 228 (2007). Statutes must be

interpreted and construed so that all the language used is givén effect, with
no portion rendered meaningless or superfluous. State v. J.P., 149 Wn.2d
444450, 69 P.3d 318 (2003). A “stopgap principle” is that, in construing

a statute, “a reading that results in absurd results must be avoided because
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it will not be presumed that the legislature intended absurd results.”

State v, J.P., 149 Wn.2d at 450. Appellate courts review the Sentencing

Reform Act de novo to-discern and implement the legislature’s intent.

State v. Graham, 181 Wn.2d 878, 337 P.3d 319 (2014).

Here, RCW 9.94A.701 is not ambiguous because the provisions
dictating imposition of community custody, considered in light of the
clearly articulated legislative policy goals of the Sentencing Reform Act,
are susceptible to only one reasonable interpretation—that for an offender
sentenced to prison, 18 months of community custody is mandatory for a
violent offense and 12 months is to be imposed for crimes against persons
that are not violent offenses.

RCW 9.94A.701 dictates mandatory community custody terms for
offenders sentenced to the department of corrections; those terms are
longer for the most serious offenses and shorter for the less serious
offenses. The statute reads, in pertinent part:

(1) If an offender is sentenced to the custody of the

department for one of the following crimes, the court shall

... sentence the offender to community custody for three

years:

(a) A sex offense not sentenced under RCW 9.94A.507; or

(b) A serious violent offense.

(2) A court shall ... sentence an offender to community -

custody for eighteen months when the court sentences the

person to the custody of the department for a vielent
offense that is not considered a serious violent offense.

-4 -
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(3) A court shall ... sentence an offender to community
custody for one year when the court sentences the person to
the custody of the department for:

(a) Any crime against persons under RCW

9.94A.411(2);

(b) An offense involving the unlawful possession of a
firearm under RCW 9.41.040, where the offender is a
criminal street gang member or associate;

(c) A felony offense under chapter 69.50 or 69.52 RCW,
committed on or after July 1, 2000; or

(d) A felony violation of RCW 9A.44.132(1) (failure to
register) that is the offender’s first violation for a felony
failure to register.

RCW 9.94A.701 (emphasis added).
RCW 9.94A.702, which governs community custody for
offenders not sentenced to prison, provides:

(1) If an offender is sentenced to a term of confinement for
one year or less for one of the following offenses, the court
may impose up to one year of community custody:

(a) A sex offense;

(b) A violent offense;

(c) A crime against a person under RCW 9.94A.411;
(d) A felony violation of chapter 69.50 or 69.52 RCW, or
an attempt, conspiracy, or solicitation to commit such a
crime; or

(e) A felony violation of RCW 9A.44,132(1) (failure to
register).

(2) If an offender is sentenced to a first-time offender
waiver, the court may impose community custody as
provided in RCW 9.94A.650.

RCW 9.94A.702 (emphasis added). Together, these statutes show a

legislative scheme that is intended to impose the longest term of
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community custody for those convicted of the most serious offenses

(serious violent offenses), a medium term to those convicted of violent

offenses; and the shortest term-of community-custody-for the-offenders—
whose offenses were crimes against persons but not serious violent or
violent offenses.

This approach is plainly consistenf with the legislature’s purpose
to “ensure that the punishment for a criminal offense is proportionate to
the seriousnés:s of the offense and the offender’s criminal history.”

RCW 9.94A.110(1). A “serious violent offense is a subcategory of violent
offense.” RCW 9.94A.030(46) (All serious violent offenses are violent
offenses). All serious violent offenses are class A felonies.” “Violent
offenses” include all “serious violent offenses” and other enumerated class
Aand B felonieé. RCW 9.94A.030(55). Martinez argues that we cannot
tell whether the legislature intended assault in the second degree to be
subject to the longer term because that crime is both a violent offense and
a crime against persons. This interpretétion is absurd and would render

RCW 9.94A.701 meaningless. “Crimes against persons” are listed in

RCW 9.94A.411(2). The list includes all of the serious violent offenses

2 See attached appendix that includes lists of the “serious violent offenses” and “violent
offenses” enumerated in RCW 9.94A.030(46) and (55), and “crimes against persons
listed in RCW 9.94A.411(2). The lists are from the 2014 Washington State Adult
Sentencing Guidelines Manual and show the crime classification and seriousness level of
each offense.
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and nearly all of the violent offenses. Unlike serious violent offenses and

violent offenses, crimes against persons include class C felonies. For

instance, both'assault in the first degree (a class A serious-violent offense)
and assault in the second degree (a class B violent offense) are also
categorized as crimes against persons. Under Martinez’s reasoning, all of
these crimes would be eligible for only 12 months instead of 36 or 18
months of community custody. This is an absurd result,

Moreover, if Martinez’s interpretation were correct, there would be
no real need for RCW 9.94A.702, since all defendants convicted of a
violent offense or a crime against persons would Be limited to 12 months
of community supervision regardless of whether the sentence resulted in
prison time. The provision would be rendered meaningless and
superfluous.

Finally, Martinez argues that to the extent there is any ambiguity in
the statute, it must be construed in his favor. However, the rule of lenity
does not trump a construction that best reflects the legislature’s intent.

State v. Oakley, 117 Wn. App. 730, 734, 72 P.3d 1114 (2003), rev. denied,

151 Wn.2d 1007 (2004): The rule of lenity does not require that a “forced,

narrow, and over-strict construction . . . be applied to defeat the obvious

intent of the legislature.” State v. Gilbert, 68 Wn. App. 379, 383, 842 P.2d

1029 (1993). Here, the intent of the legislature was obvious—that RCW
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9.94A.701 mandates 12 months of community custody only for the crimes

against persons that are not either serious violent or violent offenses.

RCW-9.94A.701, when viewed in conjunction with RCW

9.94A.702, makes clear that the legislature intended a tiered step-down
approach to community custody in accordance with the goal of
proportionality in sentencing. An offender’s term in custody is
determined by the combination of the seriousness of the offense and the
offender’s offender score. Thus, those who are sentenced to the
Department of Corrections are treated as more serious offenders than those
sentenced to less than one year in custody. For the more serious offenders
sentenced to prison, the legislature also established gradations of
community custody terms determined by the seriousness of the particular
offense. For the less serious offenders, whose combination of offense
seriousness level and offender score did not result in a prison sentence, the
législature found it unnecessary to distinguish between violent offenses
and crimes against persons and limited community custody to 12 months
for all cases.

Martinez was convicted of assault in the second degree, a violent
offense, and sentenced to the Department of Corrections. The trial court
properly imposed an 18-month term of community custody, as

unambiguously intended by the legislature.
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D. CONCLUSION

The State respectfully requests that this Court affirm the trial

court’s-order of 18 months of community custody.

DATED this <~ day of February, 2016.
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Respectfully submitted,

DANIEL T. SATTERBERG
King County Prosecuting Attorney

By: /42;/'/ —_—

DORNALD J. PORTER, WSBA #20164
Senior Deputy Prosecuting Attorney
Attorneys for Respondent

Office WSBA #91002
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SECTION 4 — SERIOUS VIOLENT OFFENSES

Serious Violent Offenses

RCW 9.94A.030(45)

Seriousness

Statute (RCW) Offense Class Level

Assault 1 A XII

Homicide by Abuse A XV

| 9A.32.050 A XIV

The Caseload Forecast Council is not liable for errors or omissions in the manual, for sentences that may be inappropriately calculated as a result of a
practitioner's or court's reliance on the manual, or for any other written or verbal information related to adult or juvenile sentencing. The scoring sheets are
intended to provide assistance in most cases but do not cover all permutations of the scoring rules. If you find any errors or omissions, we encourage you to

repdrt them to the Caseload Forecast Council. :

2014 Washington State Adult Sentencing Guidelines Manual Ver 2015420 137




SECTION 4 — VIOLENT OFFENSES

VIOLENT OFFENSES
RCW 9.94A.030(54)

Seriousness
Statute (RCW) Offense \ Class Level

9A.48.030

70.74.280(1)
_70.74.280(2)
94.32.070

. Mialicious Placement of

 Manslaughter 2

 Ovr I8 and e Narotie o
ot 11, or Flunitrazepam from Schedule IV to Someone Under 18 =

+ Heroin, Methamphetamine, a

9.68A.101

. Promoting CommerciallSe‘xua_l, Abuse of a Mino
OA44050 - Rape2 : ,
9A.44.073 Rape of a Child 1 , A XII

The Caseload Forecast Council is not liable for errars or omissions in the manual, for sentences that may be inappropriately calculated as a resultof a
practitioner's or court's reliance on the manual, or for any other written or verbal information related to adult or juvenile sentencing. The scoring sheets are
intended to provide assistance in most cases but do not cover all permutations of the scoring rules. if you find any errors or omissions, we encourage you to
report them to the Caseload Forecast Council.

2014 Washington State Adult Sentencing Guidelines Manual Ver 2015420 138




SECTION 4 — VIOLENT OFFENSES

Seriousness
Statute (RCW) Offense

Level 7

Robbery 1

offense

Any federal or out-of-state conviction for an offense that, under the laws of this state, would be a felony classified as a violent

L]

The Caseload Forecast Council is not liable for errors or omissions in the manual, for sentences that may be inappropriately calculated as a result of a
practitioner's or court's refiance on the manual, or for any other written or verbal information related to adult or juvenile sentencing. The scoring sheets are

intended to provide assistance in most cases but do not cover all permutations of the scoring rules. If you find any errors or omissions, we encourage you to
report them to the Caseload Forecast Council.

2014 Washington State Adult Sentencing Guidelines Manual Ver 2015420 139




SECTION 4 — CRIMES AGAINST PERSONS

CRIME AGAINST PERSONS OFFENSES

RCW 9.94A.411(2)

Seriousness

_Statute (RCW) 7 Level

ectile Stun Gun

9.68A.090(2) Communication with Minor for Immoral Purpose)s (Subsequent Violation or C I

46.61.502(6) Driving While Under the Influence of Intoxicating Liquor or any Drug C v

The Caseload Forecast Council is not liable for errors or omissions in the manual, for sentences that may be inappropriately calculated as a result of a
practitioner's or court's refiance on the manual, or for any other written or verbal information related to adult or juvenile sentencing. The scoring sheets are
intended to provide assistance in most cases but do not cover all permutations of the scoring rules. if you find any errors or omissions, we encourage you to
report'them to the Caseload Forecast Council.

2014 Washington State Adult Sentencing Guidelines Manual ‘Ver 2015420 147




SECTION 4 — CRIMES AGAINST PERSONS

Seriousness
Statute (RCW) Offense s fousn
9A.44.1002)(2)
9AT72130

9A76180
9ATA

Kidnapping 2
_ Manslaughter 1

‘Menslanghter 2
Murder 1

Physical Control of a Vehicle While Under the Influence of Intoxicating C v
Liquor or any Drug (Effective 7/1/2007)

Unlawful Imprisonment

52

. : Vehi , . Disregard for th , thers ! ik SHL
46.61.522(1) Vehicular Assault— In a Reckless Manner or While Under the Influence of B v
(@&(®) Intoxicating Liquor or any Dru

46.615200)0) ar Homicide - D

_46.61.520(1)(b)

The Caseload Forecast Council is not liable for errors or omissions in the manual, for sentences that may be inappropriately calculated as a resuit of a
practitioner's or court's reliance on the manual, or for any other written or verbal information related to adult or juvenile sentencing. The scoring sheets are
intended to provide assistance in most cases but do not cover ail permutations of the scoring rules. If you find any errors or omissions, we encourage you to
report them to the Caseload Forecast Council.

2014 Washington State Adult Sentencing Guidelines Manual Ver 2015420 148
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Today | directed electronic mail addressed to the attorney for the appellant,
David Koch, containing a copy of the Brief of Respondent, in STATE V.

EMMANUEL MARTINEZ, Cause No. 73453-9-|, in the Court of Appeals,
Division I, for the State of Washington.

| certify under penalty of perjury of the laws of the State of Washington that
the foregoing is true and correct.
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