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FACTUAL CLARIFICATION

There may be some confusion due to the various references

to “Parcel’'s | and II” by WT Properties that are actually “Lots 16, 17,

and 18,” and different references by the parties and the documents

to “Parcel A,” which is legally “Lot C” (or a portion of Lot C

depending on the timing). With hopes of clarifying the history and

the monikers chosen by the parties, Leganieds has attempted to

collect the history in visual form as Appendix A, with citations and

attachments as A-1 through A-13. To complement Appendix A,

here is also a short narrative.

The Maybrook Plat recorded in 1948 created lots 1 —
18, subject to a residential-use restriction. (CP 110)

In 2006, Prasad sold lots 16, 17 and 18 to Rehabitat
NW. (CP 135-137). Prasad purported to retain an
easement for ingress, egress and utilities over 41 feet
of Lot 17 for the benefit of his large lots to the south
of, and outside of, the Maybrook Plat. (CP 136).

In 2007, Prasad encumbered his larger lots with a
deed of trust, which referred to those lots as “Parcel
A” and “Parcel B.” (CP 139-140)

In 2007, Prasad and Rehabitat NW recorded a
Boundary Line Adjustment. The BLA made the 41
feet of lot 17 that was encumbered by the purported
easement part of Prasad’s large lot to the south -
“Parcel A” in the deed of trust. (CP 149-150)

In 2011, Viking Bank foreclosed and WT Properties
purchased the land sold at the trustee sale. The legal
description in the notice of sale included only Parcels
A and B, and not the 41 feet of Lot 17 added by the
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BLA after the recording of the deed of trust. (CP 87-
88)

This litigation began as a dispute over what land was
included in the October 2011 Trustee's Deed to WT Properties.
(CP 92-95) The first motion for summary judgment mainly
addressed whether the foreclosure included only “Parcel A” and
“Parcel B” as described in the Viking Bank Deed of Trust and
Trustee Deed, or also included the “Access Strip” - the 41 feet
portion of Lot 17 - that was appended to “Parcel A" as a result of
the 2007 Boundary Line Adjustment.

Judge Heller ruled that the Viking Bank Trustee Deed only
conveyed to WT Properties Parcel A and Parcel B as described in
the Deed of Trust, and did not convey the “Access Strip” portion of
Lot 17. (CP 116-117) This order was not appealed. Thus, as a
result of the foreclosure sale, the “Access Strip” was split off from
“Parcel A,” with “Parcel A” sold at the sale to WT Properties, and
the “Access Strip” (41 feet of Lot 17) remaining with Prasad, the
borrower. Prasad later sold the “Access Strip” to Leganieds, LLC,
(CP 66) with King County issuing a separate parcel number for that
parcel, making it the “Access Parcel’ and charging taxes to

Leganieds on that parcel. (CP 69)
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After losing its claim to ownership of the “Access Parcel,”
WT claimed an easement over that 41 foot portion of Lot 17. When
the case turned to address WT'’s claim for an easement over the
“Access Parcel,” the parties continued to refer to WT Properties’
land as “Parcel A” and “Parcel B” as it had been named in the
Viking Bank Deed of Trust and Trustee Deed.

The continuing reference to “Parcel A’ is potentially
confusing because that was just a random moniker provided in the
Viking Bank Deed of Trust. The lot referred to in the Viking Bank
deed of trust as “Parcel A” is formally a portion of “Lot C” of the
2007 BLA. (CP 149-150)

Leganieds will continue to refer to WT’s land as “Parcel A
and the lots in the Maybrook Plat will be referred to as Lots 16, 17,
and 18. The 41 foot portion of Lot 17 at issue on this appeal has
been referred to as the “Access Strip” or “Access Parcel.”
Leganieds obviously believes that this is a misnomer because while
the area of land was once intended to provide access to a planned
subdivision on “Parcel A,” Leganieds’ position is that the right to

use Lot 17 for access was never lawful, and even if it was, it was

! There is also a “Parcel B” owned by WT, also purchased at foreclosure, that
lies to the South of Parcel A, but that is really of no significance to the issues in
this case.

APPELLANT'S REPLY BRIEF - 3

52335\01001100902491.DOC.V5 MTA



the right was terminated by the merger doctrine. In other words,
Lot 17 is not an access parcel. It should be a building lot in the
Maybrook Plat even though it is now only 41 feet compared to the
60 feet width when it was created in 1948.

Ultimately, the important and undisputed fact for this appeal

is that because of the 2007 BLA, 41 feet of Lot 17 of the Maybrook

Plat became part of “Parcel A” (a.k.a. Lot C in the 2007 BLA), and

that one lot was owned by Prasad. Upon the 2011 foreclosure, that

41x100 area of land was separated from “Parcel A’ and remained
owned by Prasad, who then sold it to Leganieds, LLC. Throughout
these events, it always remained part of Lot 17 of the Maybrook
Plat and subject to the plat covenants.

The first question on appeal is whether the purported 2006
easement survived the merger of that 41 foot portion of Lot 17 (the
servient parcel) into “Parcel A” (the dominant parcel) creating one
lot with one owner.

If the answer to that is that the easement did survive that
merger, then the question becomes whether the trial court erred (1)
by not voiding the easement or (2) by not issuing an injunction
preventing use of an easement that plainly violates the Maybrook

Plat residential-use only covenant.
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ARGUMENT

A. ANY VALID EASEMENT WAS EXTINGUISHED BY MERGER

There is no disputing that the servient parcel and the
dominant parcel became part of one parcel owned by Mr. and Mrs.
Prasad as of May 24, 2007. The land stayed under one owner, as
one parcel, until the October 2011 foreclosure sale. This merger of
the dominant and servient parcels into one parcel terminated the
easement that was purportedly created in the October 2006
Warranty Deed. (CP 135-136) (See Opening Brief pp. 19-25)

To remove the easement from the Maybrook Plat lots owned
by Rehabitat NW, Prasad and Rehabitat created the 2007 BLA and
“quieted title” in Prasad by making the easement area part of
“Parcel A” to form Lot C in the 2007 BLA. They then recorded a
quitclaim deed, documenting in the excise tax affidavit that they
were quieting title to the land in Prasad. (CP 115) The only
plausible intent of these transactions is to terminate the easement —
to remove it from title to Rehabitat’s lots - by making the easement
area part of the dominant parcel owned by Prasad.

Washington Courts, albeit mostly outside of the easement
context, have stated that “the courts will not compel a merger of

estates where the party in whom the two interests are vested does
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not intend such a merger to take place, or where it would be
inimical to the interest of the party in whom the several estates
have united, nor will they recognize a claim of merger where to do
so would prejudice the rights of innocent third persons.” Radovich
v. Nuzhat, 104 Wn. App. 800, 805, 16 P.3d 687, 690 (2001).

For starters, terminating the easement was Prasad’s clear
intent in the BLA and quitclaim deed. WT Properties has provided
no evidence that Prasad and Rehabitat did not intend to terminate
the easement through the BLA and the merger of 41 feet of lot 17
(the servient parcel) with his “Parcel A” (the dominant parcel). That
was plainly their intent in the 2007 BLA and subsequent quit claim
deed. The only plausible inference of intent is to remove the
easement from title to Rehabitat's lots in the Maybrook plat so
those lots could be sold without being encumbered by a road
easement to access a future neighboring subdivision. (See CP 65)

WT Properties argument against merger essentially boils
down to a request that, as a matter of equity, this Court should
protect Viking Bank as an “innocent third party” and find that there
was no merger. Of course, Viking Bank is not a party to this
litigation, and WT provides no reasons why it should be allowed to

speak for the bank when the bank was paid in full and saw no need
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to protect itself. The fact that WT is not an “innocent” third party is
not grounds for pretending the case is about the lender’s interest.

WT'’s concerns for the well-being of Viking Bank ring hollow
because WT is obviously concerned only with the value of its land
and not with the Bank’s balance sheet. There has been no
showing that Viking Bank was, or would be, harmed in any way by
the straightforward application of the merger doctrine without
regard to any existing mortgages. As explained in the Opening
Brief, there is no equitable basis for applying any such exception in
this case, which (obviously) is the only case before the Court. (See
Opening Brief pp. 27-31)

Moreover, Lenders can protect themselves with “after-
acquired-property” clauses, and by foreclosing on all of the property
encumbered by the deed of trust. Had Viking Bank included such a
clause in its deed of trust, and then included the “Access Strip” (the
after-acquired land) in its Trustee Sale, it would have foreclosed on
the land at issue and this dispute about merger would not exist.

WT would have bought the land now owned by Leganieds.? The

% Of course, even if the bank had protected itself and sold all of Lot C to WT,
access over Lot 17, whether by easement or ownership in fee, would still violate
the plat covenant of the Maybrook Plat.
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bank'’s failure to take simple steps to protect itself is not grounds for
changing the merger doctrine.

WT Properties also asserts that a deed of trust encumbering
an easement is an “outstanding interest” that prevents application
of the merger doctrine to terminate the easement. No Washington
case has ever held that the existence of a lien prevents elimination
of a covenant or easement by merger of the servient and dominant
parcels. As explained in the Opening Brief (pp. 31-32) a deed of
trust lien is not the type of interest that prevents such a merger, nor
should it be.

The deed of trust is also not an agreement preventing
application of the merger doctrine. The language in the Deed of
Trust relied upon by WT Properties refers only to a potential merger
of “the interest or estate created by this deed of trust.” It does not
prohibit or prevent merger of the dominant and servient estates,
neither of which were “created by this deed of trust.” It is limited to
preventing merger of the lien with fee title if the lender comes to
hold both.

B. THE EASEMENT SHOULD BE VOIDED.

WT Properties argues that a deed in violation of a covenant

is valid, but subject to enforcement as a breach of the covenant.
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(Resp. at p. 8) Of course such a deed could be enforced via a
permanent injunction (see below), but that does not necessarily
mean that an invalid easement included in a deed cannot be
voided. A covenant in a deed authorizing commercial use on a lot
in violation of a pre-existing residential-use-only restriction should
be invalidated and not subject to injunction standards or
technicalities about whether a covenant can be enforced against an
easement holder or only against fee owners. The same is true
here. Rush v. Miller, 21 Wn.App. 156, 160, 584 P.2d 960 (2001)
was decided five years before this easement was purportedly
created. The purported easement plainly violates the residential
use restriction, and should be invalidated.

C. ALTERNATIVELY, USE OF THE EASEMENT SHouLD HAVE
BEEN ENJOINED.

WT argues that the covenants in the Maybrook Plat cannot
be enforced against WT because it is not a “successor in
possession.” However, equitable restrictions can be enforced
against anyone with an interest in the real estate, whether it is a
possessory interest or not.

The “successor in possession” language in Hollis v. Garwall,

137 Wn.2d 683, 691 (1999) is taken from a law review article,
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Stoebuck, 52 Wash. L. Rev. at 909-910, in which the Professor sets
out what is required for the burdens of an equitable restriction to
run with the land. See Stoebuck, 52 Wash. L. Rev. at 898.
Professor Stoebuck, relying on the Restatement 1% Property states
that "Anyone who succeeds to the covenantor as possessor of the
burdened land may be bound, whether or not he happens to hold
the covenantor’s precise estate.” Id. The Restatement he cites
explains further in comment “i” that

i. Successors in title or possession -- Privity. ... The

burden of this equitable interest binds all those

having interests in the land subordinate to or arising

posterior to that of the promisor who possesses the
land without defense to it regardless of whether they

have the same estate the promisor had or whether
they succeed him in anything other than possession.

They are bound even though they have succeeded to

a lesser estate than he had and even though they

have succeeded to no estate from him. Restat 1st of

Property, § 539.

Thus, while “successor in possession” covers the vast
majority of cases, it is not the outside limit of who may be bound.
This makes sense. Otherwise, a party could use an easement as a
means to evade or violate use restrictions in a plat, and there would

be no one against whom the covenant could be enforced to stop

the violation. WT asks for a ruling where it can violate the plat
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restrictions at will because it holds an easement and not fee ftitle.
That is absurd.

It is also absurd for WT to argue that Leganieds cannot
enforce the plat restriction because the easement was a matter of
public record when it bought the lot. WT apparently seeks a rule of
law that anyone buying into a plat with constructive knowledge that
someone recorded a document in violation of an existing covenant,
cannot rely upon the lawfully recorded covenant, but must instead
accede to the wrongfully recorded violation. No law is cited for this
argument, and that is plainly not the law.

The right to enforce covenants may be lost by waiver after
substantial and habitual violations, see e.g. Mt. Park Homeowners
Ass’n v. Tydings, 125 Wn.2d 337, 342, 883 P.2d 1383, 1386
(1994), but not simply because someone has not yet sought to
enforce an easement that (a) had never been used, and (b) was
merged out of existence under existing Washington law on merger.
See Schlager v. Bellport, 118 Wn. App. 536, 76 P.3d 778 (2003).
Leganieds’ constructive knowledge of Prasad’s attempt to retain an
easement in violation of the Maybrook Plat restrictions is not
relevant and does not prevent Leganieds from enforcing the

covenant.
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WT is also wrong to allege that Leganieds has “unclean
hands” because the 41-foot wide lot violates the covenants.
Leganieds bought the lot as it exists. It did not create the narrow
lot. Leganieds bought the lot because WT encouraged it to do so
when Leganieds was under contract to buy Parcels A and B from
WT. (CP 42) Further, the width covenant in the Maybrook Plat
refers to and follows the King County Code “and any subsequent
change made therein by official county resolution.” (CP 110) King
County now allows R-1 lots to be 35 feet wide and 2,500 square
feet. See KCC 21A.12.030(A) and 21A.12.100. Leganieds has
not violated the covenant it seeks to enforce.

CONCLUSION

Mr. and Mrs. Prasad owned “Parcel A,” benefitted by a
purported easement they retained over 41 feet of lot 17 of the
Maybrook Plat. That easement plainly violates the residential-use
restriction on the face of the Maybrook Plat.

Furthermore, when Prasad became the fee owner of that 41
feet of Lot 17 — when that land became appended to his “Parcel A”
through the 2007 BLA and the servient and dominant parcels

became one parcel with one owner - the easement was

APPELLANT'S REPLY BRIEF - 12

52335\01001\00902491.DOC.V5 MTA



extinguished by the straightforward application of the merger
doctrine under existing Washington law.

The Court should reverse the trial court and rule that the
easement was either invalid at its inception, or extinguished by
merger. Alternatively, the Court should reverse the trial court and
enjoin any use of the easement because the authorized uses

violate the covenants of the Maybrook Plat.

DATED this 22nd day of February, 2016.

JAMESON BABBITT STITES
& LOMBARD, P.L.L.C.

BYHW 7&&«//—

Matt Adamson, WSBA #31731
madamson@jbsl.com

801 Second Ave. #1000
Seattle, WA 98104

Ph: 206.292.1994

Attorneys for Appellants
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1948 Maybrook Plat
(CP 110 — App. A-1)

APPENDIX A

170" Place

Lot 18

Lot 17

Lot 16

2006 Deed — Prasad to Rehabitat Northwest

(CP 135— 137 — App. A2 to Ad)

Lot 18 + ¥4 of Lot 17 (“Parcel A”)
{Rehabitat NW)

170" Place

Prasad

Lot 16 + % of Lot 17 (“Parcel B”)
(Rehabitat NW)

2007 Viking Bank Deed of Trust Encumbers Parcels A and B

(CP 139 — 140 - App. A5 to A6)

Lot 18 + % of Lot 17

[ Ave §.

“PARCEL A”' (Prasad)

170 Place

Lot 16+ Y% of Lot 17

“PARCEL B” (Prasad)

! First Ave. S. is adjacent to and West of Parcels A and B and Lot 18. Parcels A and B extend further East than
shown, but that fact is not relevant. Parcel B is not relevant so it is not shown on the diagrams below.




2007 BLA
(CP 149 — 150 - App. A7 to A8)

/g/(\k. S

170" Place
Lot 18 + 7 feet of Lot 17 Lot 16 + 12 feet of Lot 17
aka “Lot B” (Rehabitat NW) aka “Lot A” (Rehabitat NW)
Lot C (Prasad) (Referred to by the Parties as “Parcel A”)
October 2011 Trustee Deed
(CP 159 —161- App. A9 to All)
170" Place
Lot 18 + 7 feet of Lot 17 41 feet of Lot 17 Lot 16 + 12 feet of Lot 17
aka “Lot B” (Vargas) (Retained by Prasad) aka | aka “Lot A” (Tran)
“Access Strip”
“PARCEL A” (WT Properties from Viking Bank foreclosure)
May 2012 Deed from Prasad
(CP 66-67- App. A12 to A13)
170 Place
Lot 18 + 7 feet of Lot 17 41 feet of Lot 17 Lot 16 + 12 feet of Lot 17
aka “Lot B” (Vargas) (Leganieds, LLC from aka “Lot A” (Tran)
Prasad) aka “Access
Strip” or “Access
Parcel”

[¥ Ave S

“PARCEL A” (WT Properties from Viking Bank foreclosure)
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EXCEPT aliy portion theredf lying within. fhe South 4
L he

“Dot-18 and the West 7.00 feet of Lot 17, MAYBROOK, according to the

s
..{c¥ntains 7,200

HEREBY MAKE A BOUNDARY LINE ADJUSTMENT THEREOE:” LEGAL DESCRIPTIONS,{ODDY-+

afid the west ¢ 1f of !ot:'ﬂ'T»of-.,uAYBROOK, according to
& pla¥, thereof as récorded in“Volume 45 af Plats, page 66,
records &F King countxrhqd:u;q: 2 :

C 75 feet of
squthwest Quarfer of the Northwest Quarter of
), 3 Nprth, Range 4

the West Half of "t S 1
the Southwest rter:ipf Section 29, ownship

LOT “C":

The South 411,75 feet of the West Half of. the Southwest ‘Quarter o
the Northwest Quarter of the Southwest Quaxter of Section 2¥,
Township 23 North, Range 4 East, W.M., in King County, Wathington;
EXCEPT roads. [EEATTI L

Situate in the City of Burien, County of King, State of WasHington
LEGAL DESCRIPTIONS (NEW)
LOT "B":

plat tﬁéggof recorded in Volume 45 of Plats, page 66, records of
King County, Washington,

1200 s.£. new - 9,473 s.£. old)

pemttna,

t 16 andl the ‘East 12.00 feet

plat the¥eof recorded in Volume 45 of Plats,

King {:_oim:q’, Washington;

.Lot 17, MAYBROOK, according to the
page 66, records of

LOT "C

The East: 41.00 feet of Eﬁé:ﬁest'lﬂ'{oo feeg of Lot ,‘l";, MAYBROOK,
according“to the plat thegebf re¢orded im Volume 45 of Plats, pay

66, records &f.King Coymty, Washington . -
TOGETHER WITH thé'Sonth 411.75 feet of:;the West'Half of'the Southwest:’
Quarter of the Northwest Quax‘.&et of thi uthyest Quarter o ‘Section "
29, Township 23 North, Range‘$ East, W.M., 'ih King Céunty, .Washingtom;
EXCEPT that portion, if any, of said South 411.75 féet lying within
the plat of MAYBROOK; e L. o .t

ALSO EXCEPT roads: v

(Contains 116,948 s.f. new - 112,878 s.f. olay:

NOTES

1. Instrumentation for this surve
S Yy was a 5 second theodolit
(Leitz 4B) an§ electronic distance measuring unit. Tra‘lre:se
mgtr.xods used in performing this survey meets or exceeds
minimum standards of WAC 332-130-090.

2. Property is subject to easements, e :
i xceptions, reservati
rights, covenants and restxictiol“ns of record: if anyatxons,

3. Topography Survey provided to owner by our firm. See

survey for houses, curbs, sidewalks, poles, trees, utilities,
etc., not shown on this instrument. The sole purpose is

to provide new lot lines for exisitng parcels and to

show location of wetlands and existing stream.

RECORDER’S CERTIFICA
filed for record this?}ﬂ?.duy afn“f ZOQ').a,tm;M
In bookZZi.uM pageD97. ot ‘the request of

EMMETT C. DOBBS,

§9070524%0000! LAND

survey made

P.L.S

Supt. of Records

This Lot Line Adjustment correctly represents a

formance with the requirements of the appro-
priate state and city statute and ordinance in

_Ausust

SURVEYOR'S CERTIFICATE

REHABITAT NORTHWEST
S639 I6BAE. SW
SEATTLE,

w“.
ATIN: CHAD DETWILIER
(206) 132~ 135S (0)

(206) 433-7355 Fax (435) 829-5298 (<)

by me or under my direction in con-

m‘?—-CZar

Certiflcate No.

DOBBS, FDX & ASSOCIAY!
1:5255 < Sunwood Blvd.

Tukwila, Wa,:'98188
(206) 433-3738 Off

(206)° 433-1738
(206) 949-7529 (c)
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KING COUNTY RECORDING NO. VOL./PAGE
APPROVALS: CITY OF BURIRN DEPARTMENT OF ASSESSMENTS
T\( Examined and i '
C' OF BUREN amined and approved this Examined and approved this____ day of 20070524700001 ZZS/WS
day of . 20 ’
20
PLA 01-0563 ¢ B— SCALE: P S 11t — . S—
2s o 25 S0 75 ko 125
e Deputy Assessor
PLANNER PORTION OF
523580-0080  523580-0085 292304-9180 _
Account Numbers NW 1/4 Of sw 1/4 S. 2‘7 TEN R.4’E
~ .- 0
NOTE: Wetlands and Ordinary High Water Marks flagged by J. Aaron
Will, Wetland Scientist, for Sewall Wetland Consulting,
ot Inc.. (V) 253.859.0515 and 253.852.4732 Fax.
e PL aaron(awill@sewallwc.com)
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RECORDER’S CERTIFICATE

Mar.

Supt. of Records

LAND SURVEYOR'S CERTIFICATE

This Lot Line Adjustment correctly represents a
survey made by me or under my direction in con-
formance with the requirements of the appro-

priate state and city statute and oxdinance in

AususT 209
—m

Certificate No. .1

REHABITAT NORTHWEST
o B
A'I'I‘M) ggzh DETWILLER

(m)qas—-/ass FAX
C42s) 829-5298 (<)

::DOBBS,,.
18285
Tukwila, Way

9818

L EOX & ASSOCIAIE~
Sunwood Blvd. ]

[

REVISED 4-19-07

(2061 4331738

(206) 433. I7”se 0 _tce & I (206) 949 529 (C)
DWN. BY DATE S JoB 'NO

E.c.p. 9-6%06 o%o83/!
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E CITY OF BURIEN, COUNTY OF

ET,.F LOT 17,

,2042;

STATE OF WASHINGTON ~ §

FATMEINIedELeganisus Lot ParchassiQu

it Giairh oed doe 5320121138 2
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