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A. INTRODUCTION 

Joanne Kandler (the defendant) was anested by Kent Police 

Officer Donevan Dexheimer on January 22, 2015 for Driving Under the 

Influence (DUI). Following her atTest, the defendant consented to a test of 

her blood after having been properly read the Voluntary Blood Draw 

Consent Form as contained in the Washington State DUI Arrest Repmi. 

The defendant argued the blood test should be suppressed because the 

officer did not read the Implied Consent Warnings to the defendant prior 

to the blood draw. The Kent Municipal Court(trial comi) suppressed the 

blood test and found that the defendant was not advised of the ICWs and 

specifically the failure to advise defendant of the mandatory license 

suspension was prejudicial. The City filed a writ of review in the King 

County Superior Co mi. The Comi granted the writ of review and 

subsequently reversed the ruling of the trial court finding, "based on the 

plain language ofRCW 46.20.308, the statutorily required ICWs apply 

only to cases where an officer seeks a breath sample". The defendant 

now asks this court to ove1iurn the finding of the Superior Co mi. 

B. RESTATEMENT OF THE ISSUE PRESENTED FOR REVIEW 

This comi should affirm the ruling of the Superior Court which 

reversed the trial comi' s suppression of the blood test results because the 



plain language ofRCW 46.20.308 applies only to cases where a breath test 

is sought from an individual atTested for DUI/Physical Control. The 

Implied Consent Warnings, hereinafter ICWs, do not apply because the 

City legally seized samples of the defendant's blood pursuant to the 

defendant's voluntat-y consent, i.e. an exception to the wan·ant 

requirement. For these reasons, this couti should affirm the ruling of the 

Superior Comi, thereby reversing the trial court's suppression of the blood 

test results and remand this case for trial. 

C. STATEMENT OF THE CASE 

Officer Dexheimer was driving southbound on Military Road South in 

Kent on January 22, 2015 when he saw the defendant's vehicle displaying 

expired vehicle tabs. See Exhibit 1, Officer Dexheimer's Police Narrative. 

Based on this observation, Officer Dexheimer stopped the defendant's 

vehicle. Ex. 1. Officer Dexheimer contacted the defendant and noted the 

strong odor of burned marijuana coming from the vehicle. Ex 1. The 

defendant told Office Dexheimer that she had had two puffs of marijuana 

about an hour prior. Ex. 1. The defendant told the officer that she smoked 

marijuana for her ADD and that she also took Lexapro and Adderall for 

her ADD. The officer conducted voluntary field sobriety tests on the 

defendant and noted obvious signs of impairment consistent with cannabis 
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use. Ex. 1. Officer Dexheimer subsequently placed Ms. Kandler under 

arrest and advised her of her Miranda warnings. Ex. 1. 

The defendant was subsequently transported to the jail for processing. 

Ex. 1. Once at the jail, the defendant was asked if she would consent to a 

voluntary blood draw. Ex. 1. She responded, "sure." Ex. 1. The officer 

advised her of the voluntary blood draw warnings fi·om the Washington 

State DUI Arrest Repmi. Ex. 1. Ms. Kandler acknowledged that she 

understood the wamings and consented to the blood draw. Ex. 1. 

In the trial court, the defendant argued the blood test results should 

be suppressed because Officer Dexheimer did not advise the defendant of 

the ICWs. Exhibit. 6, Defendant's Motion to Suppress. The city of Kent 

argued the implied consent warnings are not required to be read to a 

suspect being asked to submit to a test of their blood for the presence of 

drugs. Exhibit. 2, City's Response to Defendant's Motions to Suppress. 

The trial comi granted the motion to suppress. The City filed a motion to 

reconsider in the trial comi, which was subsequently denied. Ehibitx. 3, 

Email from Honorable Judge Glenn Phillips re: Kandler Ruling. The City 

petitioned the Superior Comi for a writ of review. Exhibit. 4, Petition for 

Writ of Review RCW 7.16. The arguments of both parties to the superior 

comi were substantially similar to those in the trial comi. The Superior 

Court granted the Writ of Review and reversed the trial comi's ruling 
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suppressing the blood test. Exhibit. 5, Order on Application for Writ of 

Certiorari. The defendant petitioned this couti for discretionary review. 

Exhibit. 7, Defendant Petition for Discretionary Review. This Co uti 

granted discretionary review on May 12, 2016. Exhibit. 8, Ruling 

Granting Discretionary Review. 

D. ARGUMENT 

I. The Superior Comi was conect in ruling that the Implied 
Consent Warnings ofRCW 46.20.308 in effect at the time 
of Appellant's test did not govern blood testing and those 
procedural rules were inapplicable to Appellant's case. 

Appellant contends that the implied consent statute and its remedies 

apply to her case. They do not. The plain language of the implied consent 

provisions and warnings apply only to breath tests. RCW 46.20.308. 

Since the United States Supreme Comi's ruling in Missouri v. McNeely, 

133 S.Ct. 1552, 185 L.Ed.2d 696 (2013), and Washington State's 

subsequent revisions ofRCW 46.20.308, the Implied Consent Statute no 

longer applies to blood. There is no applicability whatsoever to blood 

tests, except to say that this section does not preclude a police officer from 

obtaining a search warrant for a person's blood. RCW 46.20.308. 

The statute is itself titled "Implied consent- Test refusal-

Procedures," and sections (1) and (2) specifically pe1iain to breath tests 
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and refusals of breath tests. RCW 46.20.308(1), (2). For example, the 

statute outlines how any person driving a vehicle in Washington State has 

given implied consent for a breath test. Id. Additionally, the statute again 

references breath tests when it states: 

The test or tests of breath shall be administered at the 
direction of a law enforcement officer having reasonable 
grounds to believe the person to have been driving or in actual 
physical control of a motor vehicle within this state while 
under the influence .... The officer shall infmm the person of 
his or her right to refuse the breath test, and of his or her right 
to have additional tests administered by any qualified person 
of his or her choosing as provided in RCW 46.61.506. The 
officer shall warn the driver, in substantially the following 
language, that : 

(a) If the driver refuses to take the test, the driver's 
license, permit, or privilege to drive will be revoked 
or denied for at least one year; and 

(b) If the driver refuses to take the test, the driver's 
refusal to take the test may be used in a criminal 
trial; and 

(c) If the driver submits to the test and the test is 
administered, the driver's license, permit, or 
privilege to drive will be suspended, revoked, or 
denied for at least ninety days if: 

(i) The driver is age twenty-one or over and 
the test indicates either that the alcohol 
concentration of the driver's breath is 
0.08 or more or that the THC 
concentration of the driver's blood is 
5.00 or more; or 

(ii) The driver is under age twenty-one and 
the test indicates either that the alcohol 
concentration of the driver's breath is 
0.02 or more or that the THC 
concentration of the driver's blood is 
above 0.00; or 
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(iii) The driver is under age twenty-one and 
the driver is in violation of RCW 
46.61.602 or 46.61.504; and 

(d) If the driver's license, permit or privilege to drive is 
suspended, revoked, or denied the driver may be 
eligible to immediately apply for an ignition 
interlock license. 

RCW 46.20.308(1), (2). 

The Implied Consent statute goes on to specifically state that any 

test administered shall be of breath only, except in the following 

circumstances: (1) if a person is unconscious; (2) a person is under 

arrest for felony DUI/Physical Control, vehicular homicide, vehicular 

assault; or (3) a person is under arrest for DUI where a collision 

occurred which resulted in serious bodily injury. RCW 46.20.308(3). 

If any one of those situations is present, the statute authorizes a blood 

test to be administered without consent, pursuant to a search wan·ant, a 

waiver of the warrant requirement or when exigent circumstances 

exist. RCW 46.20.308(3). In this case, none of the circumstances that 

would allow for a blood test are involved. As such, the only test the 

officer could obtain via the Implied Consent statute was a breath test. 

II. Under Washington law there are no Implied Consent 
Warnings for blood tests. 

Unlike a breath test, there are no implied consent warnings for 

blood tests in misdemeanor cases. RCW 46.20.308. When a person is 
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arrested for DUI and the suspected drug the person is under the 

influence of is marijuana, the only valid test that can be conducted is a 

blood test. RCW 46.61.506(2)(b) states, "blood analysis ofthe 

person's THC concentration shall be based upon nanograms per 

millileter of whole blood". RCW 46.61.506(2)(b). There is no breath 

test equipment that is currently capable of and/or approved for the 

testing ofTHC in breath. No RCW or Implied Consent warning 

applies to the testing of a person' s blood for misdemeanor DUI 

offenses. Hence, no warnings can be given as no such warnings 

existed at the time of Appellant's arrest. Therefore, the failure of an 

officer to read the ICWs for breath, is i11'elevant to this case as it 

involved a blood test for the presence of marijuana. 

III. Appellant's blood was legally seized and tested 
pursuant to her consent. 

"The extraction of blood from a drunk driving suspect is a 

search." State v. Martines, 182 Wn.App. 519, 522,331 P.3d 105 

(20 14). Our state Constitution prohibits searches without "authority of 

law." Washington State Constitution, Art. 1, Sec. 7. Warrantless 

searches are per se umeasonable, subject to a few exceptions that are 

narrowly drawn. State v. Snapp, 174 Wn.2d 177, 187,275 P.3d 289 
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(2012); State v. Afana, 169 Wn.2d 169, 176, 233 P.3d 879 (2010). As 

a blood test is a search, it can only be authorized by one of the 

nanowly drawn exceptions to the wanant requirement or by a search 

warrant. Exceptions to the warrant requirement fall into several broad 

categories: consent, exigent circumstances, searches incident to anest, 

inventory searches, plain view and Terry investigative stops. State v. 

Ladson, 138 Wn.2d 343, 349, 979 P.2d 833 (1999). 

A. Appellant consented to the drawing and testing of 
her blood. 

The Appellant provided consent to the officer for the drawing 

and testing of her blood in this case. This appears to be undisputed 

by the Appellant. See, Exhibit. 9, Brief of Appellant 15. Here, the 

Appellant was arrested for DUI where the officer had a reasonable 

belief her impairment was caused by marijuana/THe. As dictated by 

RCW 46.61.506, the officer had to obtain Appellant's blood for 

purposes of testing for THC levels. Because the ICWs apply only to 

breath tests, the officer instead read the voluntary blood draw consent 

form which contains the following statements: 

I understand that I have the right to refuse to give consent 
to a voluntary blood draw and that I may require the 
officer(s) to obtain a search warrant. I understand that the 
blood will be extracted by a physician, a registered nurse, a 
licensed practical nurse, a nursing assistant, a physician 
assistant, a health car assistant, a first responder, an 
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emergency medical technician, or a technician who is 
trained in withdrawing blood. I realize that the blood will 
be tested to determine the blood alcohol level and to detect 
the presence and/or level of marijuana, or any dmg as 
defined by RCW 46.61.540. I understand that if the test 
reveals a blood alcohol level and/or the presence and/or 
level of marijuana, or any dmg as defined by RCW 
46.61.540, that the blood alcohol level and/or the presence 
and/or level of marijuana, or any dmg may be used as 
evidence against me in subsequent legal proceedings. I 
understand that I have [the] right to additional tests 
administered by a qualified person of my choosing. If I 
wish to consult with an attorney before giving consent, 
reasonable effmis will be made to put me in telephonic 
contact with a public defender or an attorney of my choice. 
My consent has been given lmowingly, freely, and 
voluntarily, without threats of duress against my person or 
promise of reward. 

Ex. 1. The Appellant signed the form following the officer's 

advisement of the above referenced rights. See, Ex. 1. The voluntary 

consent form could not have been clearer that the Appellant had every 

right to refuse, had knowledge how the blood would be drawn, what 

the blood was being drawn for, that she could have her own test and 

that she could consult with an attorney prior to giving her consent. 

The officer read those rights to the Appellant and she consented to the 

blood draw and affixed her signature to the form. 

B. The Appellant's consent to the blood draw was 
voluntarily given. 
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The voluntariness of consent is a question of fact to be 

dete1mined by the "totality of the circumstances sunounding the 

alleged consent". State v. Rogriguez, 20 Wn. App. 876, 878, 582 

P.2d 904 (1978). Unless there is proof of force, fear, or compulsion

an overt coercion or a direct duress or proof from which coercion 

should be infened -the courts have no valid reason to suppress. 

State v. Bower, 32 Wn.2d 634, 644, 440 P.2d 167 (1968). 

While the officer did not read Appellant the ICWs, he did read 

her the rights on the voluntary consent form. She was made aware 

that she had the right to refuse, the right to additional tests of her 

choosing, and the right to consult with an attorney prior to giving 

consent. She was also made aware who would draw her blood and 

that the blood would be tested for the presence/levels of alcohol, 

marijuana and drugs. She was also made aware that the test results 

could be used against her in subsequent legal proceedings. There was 

no evidence presented that Appellant was threatened in any way, 

shape or form; nor was she promised anything in exchange for her 

consent. Having all of these rights in mind, Appellant signed the 

form indicating that she was giving her consent "knowingly, freely, 

and voluntarily without threats of duress against [her] person or 

promise of reward". Ex. 1 
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IV. CONCLUSION 

The Superior Court was correct in reversing the trial co uti's 

order to suppress the results of Appellant's blood test. The plain 

language of the Implied Consent statute, RCW 46.20.308, clearly 

indicates that the ICWs apply only to breath tests. Because the ICWs 

do not apply to blood tests, the officer was left with the only option of 

securing a blood test to test for THC levels. The extraction of blood 

is a search under the Foutih Amendment and Aliicle 1, Section 7. A 

search can only be authorized by a search warrant or an exception to 

the search warrant requirement. Consent is a widely recognized 

exception to the warrant requirement. The officer obtained 

Appellant's consent to the extraction of her blood by first reading her 

the rights as indicated on the voluntary consent form of the 

Washington State DU~ Anest Repmi. Appellant affixed her signature 

to that form indicating that she was giving her consent "knowingly, 

freely and voluntarily". 
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For the reasons state above, this Court should affirm the ruling 

of the Superior Court. 

RESPECTFULLY submitted this 30th day of September, 2016. 

e D. Walker, WSBA #29266 
Attorney for Respondent 
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KENT POLICE DEPARTMENT 

.~ 
"-"" KENT 

W.t,5111~0TON 

220 4th Avenue South 
Kent, WA 98032-5895 
Phone: (253) 856-5800 
Fax: (253) 856-6800 

Phone 

Fax 

15-1004 

Reported Date 

01/22/2015 
Crime/Incident 

DRUGS (A) 
Member#/Dept ID# 

DEXHEIMER,DR 

1 DU of OTHER DEPRESSANTS HOLD/PHARMAEUTICAL TABLET 

I 

Article: Other (none of the above, includes Money) BLOOD HOLD/BLOOD 
SAMPLE 

Description 

Article: Other (none of the above, includes Money) PHOTO PHOTOS IN 
VERI PIC 

Report Officer Printed At 

45727/DEXHEIMER,DR 10/03/2016 08:11 Page 1 of 3 

Supplement No 

ORIG 



15-1004 
Supplement No 

ORIG 

KENT POLICE DEPARTMENT 

STRAWBERRY 

Arrest Type 

ARRESTED/BOOKED for current case 

FOR THIS CASE ONLY 

UNITS/ITEMS 

2015 

includes Men 

0124151940 

Report Officer Printed At 

45727/DEXHEIMER,DR 10/03/2016 08:11 Page 2 of 3 



15-1004 
KENT POLICE DEPARTMENT 

Supplement No 

ORIG 

This is a probable cause statement only. The full narrative will follow in a subsequent supplemental report. 

This occurred in the City of Kent, Washington. At 1626 hrs on 1-22-15, I stopped a Honda sedan driven by 
Joanne Kandler in the 3600 block of Veteran's Drive because it had expired tabs. Kandler was the only occupant 
of the Honda .. She didn't stop immediately upon my signal. I could smell a strong odor of burned marijuana 
coming from inside the Honda. The white of Kandler's eyes were reddened. She admitted that she'd smoked 
marijuana about an hour prior. She also admitted taking Adderall and Lexapro. Kandler submitted to field 
sobriety tests and exhibited obvious signs of cannabis impairment such as muscle tremors, eyelid tremors, 
impaired balance, impaired cognition, confusion, and impaired ability to comprehend and/or follow instructions. 
arrested her and she gave consent to search her vehicle. I found suspected marijuana, marijuana paraphernalia, 
and a pharmaceutical tablet lying loose in her vehicle. Kandler identified the tablet as Lexapro. She also admitted 
that she'd taken hits of marijuana about 25 minutes prior to being stopped. She submitted to a voluntary blood 

test and toxicology results are pending. The Honda was impounded by Pete's Towing. I booked Kandler into 
CKCF. 

Case cleared. 

By affixing my electronic signature below in the form of my type written name, I certify under penalty of perjury 
under the laws of the State of Washington that this report is true and correct. 

Donevan Dexheimer #45727 

Dated January .2.2... 2015, in the City of Kent, Washington. 

Report Officer Printed At 

45727/DEXHEIMER,DR 10/03/2016 08:11 Page 3 of 3 



KENT POLICE DEPARTMENT 
~ 220 4th Avenue South ., ~--=> Kent, WA 98032-5895 

~ •.• E,,,.N.-."f Phone: (253) 856-5800 
_ . . • Fax: (253) 856-6800 

Phone 

Fax 

Authority to Arrest. Training. and Experience 

15-1004 

Reported Date 

01/23/2015 
Crime/Incident 

DRUGS (A) 
Membe!#/Dept ID# 

DEXHEIMER,DR 

Supplement No 

0001 

At the time of this incident, I was on-duty as a police officer for the City of Kent Police Department. I was a 
general-authority peace officer commissioned by the City of Kent Police Department to enforce the laws of the 
state of Washington and the City of Kent. I had been a police officer since 1993 and a state-certified Drug 
Recognition Expert since 2000. I had made over 700 arrests for DUI in my career. I had about 130 hours of 
training specific to detecting drug-impaired drivers and about 32 hours of training in DUI detection and field 
sobriety testing, including administration of the horizontal gaze nystagmus (HGN) test. I was in police patrol 
uniform and driving a police traffic enforcement vehicle (#3711 ), which was a gold-colored Chevrolet Tahoe. I 
possessed a valid permit issued by the State Toxicologist that certified me to operate the BAC DataMaster, the 
BAC DataMaster COM, and AlcoSensor portable breath test devices. I was able to reliably recognize burned and 
unburned marijuana by sight and smell based on drug identification training and law enforcement experience. 
This incident occurred in the City of Kent, Washington. 

Vehicle in Motion 
At 1626 hrs on 1-22-15, I was driving southbound on Military Road S. and coming to a stop in the left through lane 
for a red signal at the intersection with Veterans Drive. There was a black Honda Accord stopped southbound in 

the left turn lane. I saw that the Honda had expired 11/2014 tabs on its rear license plate. 

When the Honda turned left onto Veterans Drive, I turned in behind it and activated my emergency lights and 
briefly sounded my siren to signal the Honda to stop. It moved from the left lane to right lane but continued to drive 
ahead slowly. I again sounded the siren, signaling the driver to stop. It almost stopped but then I saw the driver 
pointing ahead and it continued forward another 400 feet to turn into the driveway of a small utility building where 
it stopped in the driveway. A DOL check showed that the Honda was registered to Edward and Joanne Kandler 
and that its registration expired 11-17-14. It also showed a report of sale dated 8-4-14. 

Personal Contact 
I contacted the driver and sole occupant, Joanne Kandler, and told her that I'd stopped her for the expired tabs. 
She said that she wasn't aware that the tabs were expired. When I asked her about the report of sale, she said 
that she was going through a divorce with her husband and that she wasn't aware of that either. She had trouble 
finding her driver's license, which was mixed in with some other cards, and passed over it before recognizing it. 
She didn't have the registration certificate and said that it was at home. 

I could smell a strong odor of burned marijuana coming from inside the Honda through the open driver's door 
window and noticed that the white of Kandler's eyes were reddened. I asked her how long it had been since she'd 
smoked marijuana. She said that he'd had two puffs of it about an hour prior. When I asked if she smoked it 

recreationally or for medicinal reasons, she said that she used it for her ADD but didn't have a medical marijuana 
card. When I asked her about using other drugs or medications, she said that she took Lexapro and Adderall for 
her ADD. She said that she'd last taken both of those medications that morning. She said that she didn't have 
diabetes or epilepsy. 

Report Officer 

45727/DEXHEIMER,DR 
Printed At 

10/03/2016 08:11 Page 1 of 2 



15-1004 Supplement No 

0001 

KENT POLICE DEPARTMENT 

Pre-Arrest Screening 
I asked Kandler, "Will you do some voluntary field sobriety tests for me?" She replied, "Sure." I asked her to exit 
the car and noticed that she had an odor of burned marijuana on her clothing. She had muscle tremors in her 
arms and legs. I asked her if he had any problems with her legs, back, or inner ear. She said that that her left 
arch was fallen, her left leg was shorter than her right leg, and that she had a lift in her left shoe. I asked her if it 
caused her to limp. She initially said that it did but then contradicted herself and said that it didn't because she 
was doing "OK" that day. She was wearing casual shoes. There was a slight breeze. I administered the tests in 
the driveway on asphalt with a slight grade. I administered the HGN, balance, walk and turn, one-leg stand, 
alphabet, finger dexterity, and finger to nose tests (in that order) and noticed obvious signs of impairment 
consistent with cannabis use (see FST section for details). 

Administrative Process 
I arrested Kandler (dl cuffs), put her into the right rear seat of my vehicle, and advised her of Miranda from my 
codebook. She replied, "Yes" when I asked her if she understood these rights. I asked her, "Having those rights 
in mind, are you willing to talk with me and answer questions?" She replied, "Yes." I asked Kandler if there was 
marijuana in her car. She said that she had a little bit of marijuana and a pipe in the "thing in the middle, I can't 
remember what it's called. I asked if she meant the center console. She replied, "Yeah, the center console." 

I told Kandler that I wanted to search her vehicle. I advised her of the consent to search warnings from my 
codebook. She said that he understood the warnings and told me three times as I was reading it, "Search away." 
I asked her if I could search her car. She answered, "Yes." I pulled my vehicle alongside the left side of the 

Honda, rolled down the right rear door window, and searched from the left side of the vehicle. I found a zippered 
pouch in the center console that had a pipe, a small plastic jar of suspected marijuana buds, and cigarette lighter. 
The pipe was of the type commonly used to smoke marijuana and had a partially-burned bud of marijuana in its 
bowl. I took photos of these items and then returned them to the Honda. I also found one pharmaceutical tablet 
lying loose on the center console. 

I authorized Pete's Towing to impound the Honda. I gave Kandler a copy of the impound form and driver's 
instructions. I asked KPD Records to enter it into WACIC as impounded. 

I transported Kandler to the Kent Corrections Facility (CKCF). I asked her if she would consider giving me 
voluntary consent for a blood draw. She replied, "Sure." I advised her of the voluntary blood draw warning in the 
vehicle. I asked her if she understood and agreed with the warning. She said that she did and agreed to take the 
blood test. She signed the warning form after she was booking. At 1725 hrs, jail nurse Holbrook took a sample of 
blood in two grey-top vials from Kandler's left hand. Holbrook used a povidone iodine swab to cleanse the 

injection site. I observed the blood draw from start to finish and took the vials directly from Holbrook. 

I booked Kandler into CKCF. I took some photos of her for evidence. I entered the tablet into evidence. I used 
an on-line pill identifier to identify it as escitalopram oxalate (Lexapro), a DEA schedule II drug. I downloaded the 
photos I'd taken to VeriPic. 

Case cleared. 

By affixing my electronic signature below in the form of my type written name, I certify under penalty of perjury 
under the laws of the State of Washington that this report is true and correct. 

Donevan Dexheimer #45727 

Dated January n.. 2015, in the City of Kent, Washington. 

Report Officer Printed At 

45727/DEXHEIMER,DR 10/03/2016 08:11 Page 2 of 2 



KENT POLICE DEPARTMENT 
~ 220 4th Avenue South 

#' ~::.. Kent, WA 98032-5895 
~NT Phone: (253) 856-5800 

w .... , ... ,.. Fax: (253) 856-6800 

09:56:26 

Phone 

Fax 

15-1004 

Reported Date 

03/19/2015 
Crimenncident 

DUI (B) 
Member#/Oept 10# 

DEXHEIMER,DR 

Supplement No 

0002 

On 3-4-15, I reviewed a copy of the toxicology report for Kandler's blood sample (ST -15-00952), which indicated 
9.5 ng/ml of THC and 20 ng/ml of carboxy-THC. 

End of supplemental. 

By affixing my electronic signature below in the form of my type written name, I certify under penalty of perjury 
under the laws of the State of Washington that this report is true and correct. 

Donevan Dexheimer #45727 

Dated March lli 2015, in the City of Kent, Washington. 

Report Officer Printed At 

45727/DEXHEIMER,DR 10/03/2016 08:11 Page 1 of 1 
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Case No: 74253-1-I 

Court of Appeals, Division I 

State of Washington 

Joanne Kandler, APPELLANT 

v. 

City of Kent, RESPONDENT 

EXHIBIT 2 

TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
(253)856-5770 
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IN THE MUNICIPAL COURT FOR THE CITY OF KENT 
COUNTY OF KING STATE OF WASHINGTON 

CITY OF KENT, 

Plaintiff, 

vs. 

NO. K105740 

THE PLAINTIFF CITY'S RESPONSE TO 
THE DEFENDANT'S MOTIONS TO 
SUPPRESS. 

KANDLER, JOANNE 

Defendant. 

RESTATEMENT OF ISSUES PRESENTED 

1. Implied Consent Warnings are not required to be read to a 
defendant under arrest for DUI wherein the officer is seeking to 
obtain a blood test. 

2. The blood test result is admissible based on the defendant's 
consent to the blood draw. 

3. City moves to dismiss Count II. 

FACTS 

The City relies on the narrative/DUI Arrest Report of Ofc. Dexheimer, 

att,ached as Ex. 1, to provide the factual background for this case. The city 

reserves the right to formally admit the attached exhibit, as well as to 
' 

19 supplement the same with testimony, 

20 

21 

22 

23 

ARGUMENT 

1. The defendant's blood test results are admissible at trial as no Implied 
Consent Rights are required in this state for blood tests. 

Every [DUI] suspect must be advised of these four distinct rights prior to 

24 being offered a breath test in our state: (1) you have the right to refuse the 

THE PLAINTIFF CITY'S RESPONSE/K105740 - 1 
25 

Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. 5. 
Kent, Washington 9803 

Phon·e: (253) 856-577 
Facsimile: (253) 856-677 
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breath test; (2) if you refuse to submit to the breath test your privilege to drive 

will be revoked or denied;" (3) your refusal to take the breath test may be used 

in a criminal trial; and ( 4) if you take the breath, you have the right to 

additional tests administered by any qualified person of your own choosing. 
. . 

RCW 46.20.308. This 4-part warning enables the driver to make an intelligent 

decision how to exercise his or her statutory rights. State v. Bartels, 112 Wn.2d 

882, 886 (1989). RCW 46.20.308 specifically states that any test administered 

shall be of breath only, except in the following circumstances: (1) if a person is 

unconscious; (2) a person is under arrest for felony DUI, vehicular homicide, 

vehicular assault; or (3) a person is under arrest for DUI where an accident 

occurred where serious bodily injury. If any one of these situations is present, 

the statute authorized a blood test to be administered without a consent 

pursuant to a search warrant, a waiver of the warrant requirement or when 

exigent circumstances exist. In this case, none of the circumstances allowing a 

blood test is involved. As such, the only test the officer could obtain via the 

Implied Consent statute was a breath test. 

in misdemeanor cases. RCW 46.20.308. When a person is arrested for DUI 

and the suspected drug that the person is under the influence of is marijuana, 

the only valid test that can be conducted is a blood test. RCW 46.61.506 (2)(b) 

states, "blood analysis of the person's THC concentration shall be based upon 

nanograms per milliliter of whole blood. Breath tests are not currently 

authorized for the testing for the presence of marijuana in a person's body. No 

THE PLAINTIFF CITY'S RESPONSE/K105740 - 2 Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. S. 
Kent, Washington 9803 

Phone: (253) 856-577 
Facsimile: (253) 856-677 
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RCW or Implied Consent applies to the testing of a person's blood for 

misdemeanor DUI offenses. Hence, no warnings can be given as no such 

warning exists in the law of this State. Therefore, the failure of an officer to 

read the Implied Consent warnings for breath, is irrelevant to this case as this 

was a blood draw for the determination of presence of marijuana. As such, the 

defendant's motion to suppress mush be denied. 

2. The blood test result is admissible based on the defendant's consent to 
the blood draw. 

A blood test for a misdemeanor offense of DUI is a search under the Fourth 

Amendment and Art. 1 § _7. State v. Curran, 116 Wn.2d 174, 184, 1991 

(overruled on other grounds). As the blood test is a search, it can only be 

authorized by an exception to the warrant requirement or by the police 

obtaining a search warrant for the blood. Warrantless searches are per se 

unreasonable ... subject to a limited set of carefully drawn exceptions. State v. 

15 Snapp, 174 Wn.2d 177, 188-189 (2012). Exceptions to the warrant 

16 requirement fall into several broad categories: consent, exigent 

17 

18 

19 

20 

21 

22 

23 

24 

25 

circumstances, searches incident to valid arrest, inventory searches, plain 

view, and Terry investigative stops. State v. Ladson, 138 Wn.2d 343, 349 

(1999): 

It is the city's position that the consent exception to the warrant 

requirement is present in this case. 

a. The defendant's consent to the blood draw was valid. 

The voluntariness of consent is a question of fact to be determined by 

THE PLAINTIFF CITY'S RESPONSE/K105740 ~ 3 Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. S. 
Kent, Washington 9803 

Phone: (253) 856~577 
Facsimile: (253) 856-677 
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considering the "totality of the circumstances surrounding the alleged consent". 

State v. Rodriguez, 20 Wash. App. 876, 878 (1978). Unless there is proof of 

force, fear or compulsion - an overt coercion or a direct duress or proof from 

which coercion should be inferred - the courts have no valid reason to suppress. 

State v. Bower, 72 Wn.2d 634, 644 (1968). Bowing to events, even if one is not 

happy with them, is not the same things as being coerced. State v. Rye, 2 

Wash. App 920, (1970). 

The defendant's argument stems from the position that consent for a blood 

draw cannot be obtained absent the reading of warnings pursuant to RCW 

46.20.308. Here, the defendant was arrested for DUI where the officer ha~ a 

reasonable belief his impairment was caused by marijuana/THe .. As the officer 

was required under RCW 46.61.506 to obtain blood for testing of any potential 

THC levels, the reading of implied consent warnings for breath would have been 

confusing and inapplicable. Instead the officer read the defendant the 

voluntary blood draw consent form which contained the following statements: 

(1) the defendant understood she had the right to refuse to. give consent to a 

blood draw and may require the officer to get a warrant; (2) the defendant 

understands that the blood will be drawn by a duly authorized person; (3) the 

defendant understands that the blood will be tested to determine the presence f 

marijuana or any other drug in her system; and (4) that the defendant may 

have additional testing administered by a qualified person of her choosing. 

Further the consent form notifies the defendant that if she wishes to consult 

with an attorney before giving consent, reasonable efforts will be made to put 

THE PLAINTIFF CITY'S RESPONSE/K105740 - 4 Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. s. 
Kent, Washington 9803 

Phone: (253) 856-577 
Facsimile: (253) 856-677 
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the defendant in contact with an attorney. Lastly before requiring the signature 

of the defendant the form states that the persons signing has provided their 

consent knowingly, freely, and voluntarily, without threats of duress against her 

person of promises of reward. The voluntary consent form could not have been 

clearer that the defendant had every right to refuse, had full knowl~dge how 

the blood would be drawn, what the blood was being drawn for, that they could 

have their own test and that they could talk to an attorney prior to deciding to 

consent. The defendant had those rights read to her and readily consented to 

the blood draw and affixed her signature to the form. 

Based on the above, the city maintains the defendant's consent to the blood 

draw in his case was valid and not coerced. No warrant was therefore required, 

and the results of the test are admissible at trial. 

3. City moves to dismiss Count II. 

City moves to dismiss Count II. 

CONCLUSION 

' 
Based on the foregoing, the city asks the court to deny each and all of the 

defendant's motions to suppress and/or dismiss. 

DATED this 12th day of May 2015. 

sv: ~, &buLvJ--

THE PLAINTIFF CITY'S RESPONSE/K105740 - 5 

Tami A. Perdue, WSBA # 20017 
Chief Prosecuting Attorney 

Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. S. 
Kent, Washington 9803 

Phone: (253) 856-577 
Facsimile: (253) 856-677 
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IN THE KENT MUNICIPAL COURT 
FOR THE CITY OF KENT, KING COUNTY, ~ATE OF WASHINGTON 

CITY OF KENT, a municipal corporation, 

Plaintiff, 

NO. K105740 
15..:1004 

4 vs. COMPLAINT 

5 Kandler, Joanne Renee COUNT. 
Defendant(s). 

6 ~------------------------------~ 

7 

8 
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I, Prosecuting Attorney for the City of Kent, In the name and by the authority 
of the State of Washington, do accuse the Defendant of the crime of Driving Under. 
The Influence , committed as follows: 

That the Defendant, In Kent, Washington, on or about January 22, 2015, did 
drive a vehicle and he or she had, within two hours after driving, an alcohol 
concentration of o.os or higher and/or a THC concentration of 5.00 ng/mL as shown 
by analysis of his or her breath or blood and the amount of alcohol sufficient to cause 
the measurement of his or her breath or blood to register 0.08 percent or greater 
within two hours of driving was present In his or her system while he or she was 
driving and/or the amount of THC concentration sufficient to cause the measurement 
of his or her blood to register 5.00 ng/mL or greater within two hours of driving was 
pre,sent In his or her system while he or she was driving, or was under the Influence of 
or affected by Intoxicating liquor or any drug, or was under the combined Influence of 
or affected by Intoxicating liquor and any drug. 

The City further alleges that: D the defendant refused the breath test; D the 
breath test results were .15 or greater; and/or D there were passengers In the 
vehicle under of age of 16; and/or 

Contrary to KCC 9.36.010, RCW 46.61.502, and against the peace and dignity 
of the City of Kent, Sta'te of Washington 

DATED this 23rd day of January, 2015 

TAMI A. PERDUE, WSBA #20017 
MICHELE D. WALKER, WSBA #29266 
JULIE STORMES, WSBA #34882 
BENJAMIN B •. MILGROM, WSBA #36237 
SARA M, WATSON, WSBA #42862 
TAMMY L, WHITE, WSBA #43595 
PROSECUTING ATTORNEY 
ATTORNEY FOR THE PLAINTIFF 

-1 TOM BRUBAKER 
Kent Oty Attorney 

220 • 4111 Avenue South 
Kent, Washington 98032 

P: {253) 856-5770 
F: {253) 856-6770 
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IN THE KENT MUNICIPAL COURT 
FOR THE CITY OF KENT, KING COUNTY, STATE OF WASHINGTON 

CITY OF KENT, a municipal corporation, 

Plaintiff, 

NO. K105740 
15~1004 

4 vs. COMPLAINT 

5 Kandler, Joanne Renee COUNT. 
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Defendant(s). 

I, Prosecuting Attorney for the City of Kent, In the name and by the authority 
of the State of Washington, do accuse the Defendant of the crime of Driving Under 
The Influence , committed as follows: · 

That the Defendant, In Kent, Washington, on or about January 22, 2015, did 
drive a vehicle and he or she had, within two hours after driving, an alcohol 
concentration of 0.08 or higher and/or a THC concentration of 5.00 ng/mL as shown 
by analysis of his or her breath or blood and the amount of alcohol sufficient to cause 
the measurement of his or her breath or blood to register 0.08 percent or greater 
within two hours of driving was present In his or her system while he or she was 
driving and/or the amount of THC concentration sufficient to c;:ause the measurement 
of his or her blood to register 5.00 ng/mL or greater within two hours of driving was 
pre.sent In his or her system while he or she was driving, or was under the Influence of 
or affected by Intoxicating liquor or any drug, or was under the combined Influence of 
or affected by Intoxicating liquor and any drug, 

The City further alleges that: D the defendant refused the breath test; D the 
breath test results were .15 or greater; and/or tJ there were passengers In the 
vehicle under of age of 16; and/or 

Contrary to KCC 9.36.010, RCW 46.61.502, and against the peace and dignity 
of the City of Kent, State of Washlngtdn 

DATED this 23rd day of January, 2015 

TAMI A. PERDUE, WSBA #20017 
MICHELE D. WALKER, WSBA #29266 
JULIE STORMES, WSBA #34882 
BENJAMIN B. MILGROM, WSBA #36237 
SARA M. WATSON, WSBA #42862 
TAMMY L. WHITE, WSBA #43595 
PROSECUTING ATTORNEY 
ATTORNEY FOR THE PLAINTIFF 

~ 1 TOM BRUBAKER 
Kent City Attorney 

220 - 4th Avenue South 
Kent, Washington 98032 

P: (253) 856-5770 
F: (253) 856-6770 
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KENT POLICE DEPARTMENT 
~ 220 4th Avenue South .,. ~--=> Kent, WA 98032·5895 
~NT Phone: (253) 856-5800 

w""""" Fax: (253) 856-BBOO 

Phone 

Fax 

Other {none of the above, includes Money) BLOOD 

Article: Other (none of the above, includes Money) PHOTO 
VERI PIC 

Report Officer 
45727/DEXHEIMER DR 

P nted At 
04/06/2015 15:23 

15-1004 

Reponed Date . 
01/22/2015 
Cr1menncldent 
DRUGS (A) 
Memberii/Dept lD# 
DEXHEIMER,DR 

HOLD/B;LOOD 

PHOTOS IN 
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includes 

0124151940 

Printed At 

04/06/2015 15:23 
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fox cu:rrent case 

FOR ~HIS CASE ONLY 
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15 .. 1004 
KENT POLICE DEPARTMENT 

Supplement No 
'ORIG 

"!"his is a probable cause· statement only. The full narrative will follow in a subsequent supplemental report. 

This occurred In the City of Kent, Wa.shlngton. At 1626 hrs on 1 ~22~15, I stopped a Honda sedan driven by 
Joanne Kandler In the 3600· block of Veteran's Drive because it had expired tabs. Kandler was the only occupant 
of the Honda. She didn't stop immediately upon my signal. I could smell a strohg odor of burned' marijuana 
coming from Inside the Honda. The white' of Kandler's eyes were reddened. She admitted that she'd smoked 
marijuana about an hour prior. She also admitted taking Adderall and Lexapro. Kandler submitted to field 
sobriety tests and exhibited obvious signs of cannabis impairment such as muscle tremors, eyelid tremors, 
imp;;~lred balance, Impaired cognition, confusion, and Impaired ability to comprehend and/or follow instructions. I 

· arrested her and she gave consent to search her vehicle. I found suspected marijuana, marijuana paraphernalia, 
and a pharmaceutical tablet lying loose In her vehicle. Kandler identified the tablet as Lexapro. She also admitted 
·that she'd taken hits of marijuana about 25 minutes prior to being stopped. She submitted to a.voluntary blood 
·test and toxicology results are pending. The Honda was impounded by Pete's Towing. I booked Kandler Into 
CKCF. . 

Case cleared, 

By affixing my electronic signature below In the form of my type written name, I certify under pe·nalty of perjury 
under the laws of the State of Washington that this r?port Is true and correct. 

Donavan Dexheimer #45727 

Dated Januarv z.6.. 2015, In the City of Kent, Washington. 

Report Officer 
45727/DEXHEIMER,DR 

Prlnta Al 
0.4/06/2015 15:23 J?age 3 of 3 
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KENT POLICE DEPARTMENT 
~ 220 4th Avenue South 

.. 4#" /"""'t'"":> Kant, WA 98032-5895 
-..........,.,-KENT Phone: (253) 858·5800 

w"""'"' Fax: (263) 866-6800 

Phone 

~~~ to 8rrru!t ·and Experience 

15-1004 

Repo~ed Dale 
01/23/2015 
Crtme/lncldent 
DRUGS (A) 
Memberii/Dept ID# 
DEXHEIMER, DR 

Supplemenl No 

oqo1 

At the time of this incident, I was on-duty as a police· officer for the City of Kent Police Department. I was a 
general-authority peace officer pommissioned by the City of Kent Police Department to enforce the laws of the 
state of Washington and the City of Kent. I had been a police officer since 1993 and a state-certified Drug 
Recognition Expert since 2000. I had made over 700 arrests for DUlin my career. I had about 130 hours of 
training specific to detecting drug-Impaired drivers and about 32 hours of training in DUJ detection and field 
sobriety testing, Including administration of the horizontal gaze nystagmus (HGN) test. I was in police patrol 
uniform and driving a police traffic enforcement vehicle (#3711), which was a gold-colored Chevrolet Tahoe. I 
possessed a valid permit Issued by the State Toxicologist that certified me to operate the BAG DataMaster, the 
BAG DataMaster GDM, and AlcoSensor portable breath test devices. I was able to reliably recognize burned and 
unburned marijuana by sight and smell based on drug identification training and law enforcement experience. 
This incident occurred in the City of Kent, Washington. 

Vehicle in Motion 
At 1626 hrs on 1-22-15, I was driving southbound on Military RoadS. and coming to a stop in the left through lane 
for a red signal at the Intersection with Veterans Drive. There was a black Honda Accord stopped southbound In 

the left turn lane. I saw that the Honda had expired 11/2014 tabs on its rear license plate . 

.... When the Honda turned left onto Veterans Drive, I turned In behlnd it and activated my emergency lights and 
briefly sounded my siren t<;> signal the Honda to stop. It moved from the left lane to right lane but continued to drive 
ahead slowly. I again sounded the siren, signaling the driver to stop, It almost stopped but then I saw the driver 

pointing ·ahead and It continued forward another 400 feet to turn Into the driveway of a small utility building where 
it stopped in the driveway. A DOL check showed that the Honda was registered to Edward and Joanne Kandler 
and that Its registration expired 11-17-14. It also showed a report of sale dated 8-4-14. 

Personal Contact 
I contacted the driver and sole occupant, Joanne Kandler, and told her that I'd stopped her for the expired tabs. 
She said that she wasn't aware that the tabs were expired. When I asked her about the report of sale, she said 
that she was going through a divorce with her husband and that she wasn't aware of that either. She had trouble 
finding her driver's license, which was mixed In with some other cards, and passed over it before recognizing it. 
She didn't have the registration certificate and said that It was at home. 

I could smell a strong odor of burned marijuana coming from inside the Honda through the open driver's door 
window and noticed that the white of Kandler's eyes were reddened. I asked her how long it hfld been since she'd 
smoked marijuana. She said that he'd had two puffs of It about an hour prior. When I asked If ~he smoked it 

recreatlonally or for medicinal reasons, she said that she used it for her ADD but didn't have a medical marijuana 
card. When I asked her about using other drugs or medications, she said that she took Lexapro and Adderall for 
her ADD. She said that she'd last taken both of those medications that morning. She said that she didn't have 
diabetes or epilepsy. 

Repo~omcer 

45727/DEXHEIMER,DR 15:23 l?age 1 of 2 



KENT POLICE DEPARTMENT 

Pre-Arrest Screening 

15-1004 Supplement No 
0001 

I asked Kandler, "Will you do some voluntary field sobriety tests for me?" She replied, "Sure." I asked her to exit 
the car and noticed that she had an odor of burned marijuana on her clothing. She had muscle tremors In her 
arms and legs. I asked her if he had any problems with her legs, back, or Inner e!'lr. She said that that her left 
arch was fallen, her left leg was shorter than her right leg, and that she had a lift In her left shoe. I asked her If it 
caused her to limp. She initially said that It did but then contradicted herself and said that it didn't because she 
was doing "OK" that day. She was wearing casual shoes. There was a slight breeze. I administered the tests In 
the driveway on asphalt with a slight grade. I administered the HGN, balance, walk and turn, one-leg ~tand, 
alphabet, finger dexterity, and finger to nose tests (in that order) and noticed obvious signs of impairment 
consistent with cannabis use (see FST section for details). 

Administrative Process 
I arrested Kandler (dl cuffs), put her into the rlg'ht rear seat of my vehicle, and advised her of Miranda from my 
codebook. She replied, "Yes" when I asked her if she understood these rights. I asked her, "Having those rights 
in mind, are you willing to talk with me and answer questions?" She replied, "Yes." I asked Kandler !(there was 
marijuana in her car. She said that she had a little bit of marijuana and a pipe In the "thing in the middle, I can't 
remember What it's called. I asked if she meant the center console. She replied, "Yeah, the center console." 

I told Kandler that I wanted to search her vehicle. I advised her of the consent to search warnings from my 
codebook. She said that he understood the warnings and told me three times as I was reading it, "Search away." 
I asked her if I could search her car. She answered, 11Yes." I pulled my vehicle alongside the left side of the 

Honda, rolled down the right rear door window, and searched from the left side of the vehicle. I found a zippered 
pouch In the center console that had a pipe, a small plastic jar of suspected marijuana buds, and cigarette lighter. 
The pipe was of the type commonly used to smoke marijuana and had a partially-burned bud of marijuana In its 
bowl. I took photos of these Items and then returned them to the Honda. I also found one pharmaceutical tablet 
lying loose on the center console. 

I authorized Pete's Towing to impound the Honda. I gave Kandler a copy of the Impound form and driver's 
Instructions. I asked KPD Records to enter It into WACIC as impounded. 

I transported Kandler to the Kent Corrections Facility (CKCF). I asked her if she would consider giving me 
voluntary consent for a blood draw. She replied, "Sure." I advised her of the voluntary blood draw warning in the 
vehicle. I asked her if she understood and agreed with the warning. She said that she did and agreed to ~ake the 
blood test. She signed the warning form after she was booking. At 1725 hrs, jail nurse Holbrook took a sample of 
blpod In two grey-top vials from Kandler's left hand. Holbrook used a povidone iodine swab to cleanse the 

· Injection site. I observed the blood draw from start to finish and took the vials directly from Holbrook. 

I booked Kandler into CKCF. I took some photos of her for evidence. I entered the tablet Into evidence. I used 
an on-line pill identifier to Identify It as escitalopram oxalate (Lexapro), a DEA schedule II drug. I downloaded the 
photos I'd taken to VeriPic. 

Case cleared. 

By affixing my electronic signature below In the form of my type written name, I certify under penalty of perjury 
under the laws of the State of Washington that this report Is true and correct. 

Donavan Dexheimer #45727 

Dated January~ 2015, In the City of Kent, Washington. 

Report Officer 

45727/DEXHE~MER,DR 
P ne AI 
04/06/2015 15:23 Page 2 of 2 
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KENT.POLICE DEPARTMENT 
~ 220 4th Avenue South 
~ ~)J. Kent, WA 98032-6695 
~·~n Phone: (253) 856-5600 

w'"""'" Fax: (253) 656:6800 

Phone 

Fax 

On 3-4-15, I a copy of the toxicology report 
9.5 ng/mL of THC and 20 ng/mL of carboxy-THC. 

End of supplemental. 

15 .. 1004 

Reported Dale • 

03/19/2015 
Crfme/lncldenl 
DUJ: (B) 
Memberii/Dept ID# 
DEXHEliMER 1DR 

Supplement No 
0002 

sample (ST-15-00952), which Indicated 

By affixing my electronic signature below in the form of my type written name, I certify under penalty of perjury 
under the laws of the State of Washington that this report is true and correct. 

Donevan Dexheimer #45727 

Dated March ~ 2015, in the City of Kent, Washington. 

Printed At 
04/06/2015 15:23 Page l of l 
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~ 2203 Airport Way South Sullo 360 Sea!Ue, WA 98134' • 
(206) 262·6100 FAX No. (206) 262·6145 

TOXICOLOGY RERORT 

Attention: Officer Qonevan R. Dexheimer 

Agency: Kent Pollee Dept 

Address: 220 4th Ave 8. 
Kent, WA ~803,2 

Tox Case#: ST·1S·~~s~2·· ., . Case Type: DUI Report Date: 2/24/2016 

,,'.l' ... \oJ.o :· o 1\1 I 0, r-=-=-==-==-:"=,,....:,;,',.,.o ...,_ =--=~;=o:;-.:-=or:-;--:.:-::-=-:.~, ·""'· -:,::.,:-:. ''7.(""''·~:::=-::-:· .. :: .:-'~:::=.-:"'; -;--:.-:::-:-==-=~-====:;:;:::::::-:::~:-:::-:::::::]-~ _ ... O 

Subject Name: Joa~n~ R. Kandler Ag.ency Case#: 15·1 004 15285·2 

Evidence: The following evidence w~s submitted iO the Laboratory by Tarlsa Bacon of the Kent Pollee Dept 
on 1/28/2015 via liand delivery: . 

(1) ST-15-00952-A: VGray, Lot# 4034480, Blood· Peripheral 
(2) ST-15-00952·8: VGray, Lot# 4034480, Blood· Peripheral .. 

volatile Analvsls Results: 

'ST·15·00952·A: Blood· Peripheral 

ST-15-00952-A was tested by He~dspace ·Gas Chromatography for the pr.esence of acetone, ethanol, 
Isopropanol, and methanol on 01/29/2015. The following result was obtained: 

~one Detected 

Drug Analysis Results: 

ST·15·00952'·A: Blood • Peripheral 

ST·15·00952-A was tested by Enzyme Multiplied Immunoassay Technique (EMIT) for the presence of 
amplietamlnes, 'barbiturates, benzodlazeplnes, can'nablnolds, cooahie ·metabolite, methadone, opiates, 

. phenoyclldlnl? (PCP), and.'trlcycllc antidepressants Qn 01/30/2015, 'The following result(s) was. Qbtalned: ' .-. .........------·-·. . .. ···I . ·-·· .... , ... __ ,..,.. ... . . -- ' 
Presumptive positive for c{lnnablnolds 

ST·15·00952·A was tesJed by Gas Chromatography/Mass Spectrometry for the presence of basic drugs and 
metabolites bn o'2/04/2015. The following result(s) was obtained: · . 

None Detected 

ST-15·00952-A'was tested by Liquid 'chromatography/Tandem Mass' Spectrometry for cannablnolds on 
02/20/2015. ~he following result( a) was obla!ned; 

COMMENTS 

[R1.0-20150116] 

carboxy-THe 
THC 

20 ng/mL 

9.5ng/mL 

Page 1 cif 2 
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.true and correct: Unless lndlcilled otherwise, I performed ell: testing reported above, for the su/Jm/ltea ewaenoe. 
The document an which this oerllfloal/an appears Is a true and complete copy of my afflclal report and I have 
technically reviewed all ralevanl pages oftesl/nf/documentalfon In, the case. record. The lasts were administered 
according to testing methods appr.ovad by the slate toxicologist pursuant to WAC 448·14-010, ·020, ·030 and/or 
R~W 48. 61.oOB(3) by an analysi possessing a Valid permit 1ssued b'y the slats toxicologist. ' • 

Examined by: Reviewed by: 

.. ~~· 
Brlttany'Thomas ,. · · Y' 
Foren~lc Scienllst 3 . 

Reviewer . · · ' 
Dele:-~/ 'ZfF?t I '2 

Executed·thlsj).~~ay of~~· 2015 
f!l Seattle, Washing\?~ .. . · 

1 ·~ 

rR1, ·.Ji-2Q.150t~6]' ,. . . .. · 

'· 

.. ,.,. 
I' 

'· 

,,• " I"' 

''I· ·,,,•\ 

:.·· 

' '' 

,. 
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·---- ------ -----·-----------------.--------

WARNING/ YOU ARE UNDER ARREST FOR: 
0 VEHICULAR HOMICIDE 

0
0 UNCONSCIOUS (DUI/PHYSICAL·CONTROUMINOR·DRIVER) 

FELONY DUI or FELONY PHYSICAL CONTROL 
D VEHICULARASSAULT 
0 DUI ARREST RESULTING FROM AN ACCIDENT WITH SERIOUS BODILY INJURY TO ANOTHER 

A TEST OF YOUR BLOOD WILL BE: ADMINISTERED TO DETERMINE THE CONCENTRATION OF ALCOHOL AND/OR ANY DRUG IN YOUR BLOOD; 
DUE TO THE CIRCUMSTANCES OF YOUR ARREST, THIS WILL BE DONE REGARDLESS OF YOUR CONSENT; YOU HAVE THE RIGHT TO 
ADDITIONAL TESTS ADMINISTERED BY A QUALIFIED PERSON OF YOUR OWN CHOOSING. 

On ---~--:-:----'I read the abovewamlng to ------------;:;::==...------------
(dale) (defendant) 

Officer Date Time 

Namerrllle of Pereon who' extracted the blood: 

Signature of Person who extracted the blood: 

Date: _______ Time of Blood Draw: 

Dlstrlbutlon--Orlglnal Receipt placed In case llle; 1 copy (person from whom the blood was drawn or left wllh medical staff If person Is unavailable); 
1 copy (Prosecutor); 1 copy (Officer); 1 copy (person who extracted the blood). 

I, 1""0/tzJtYe::'. J:?W.O LL~ , voluntarily penni! officer 'D , D !00?{{;?7('11 ~ 
obtain a sufficient amaunt of my blood to test II to detennlne Its alcohol and/or drug content. 

· I understand that I have !he right to refuse to give consent to a voluntary blood 'draw and that! may require the officer(s) to obtain a search warrant. 

to 

I understand that the blood will be extracted by a physlclan, a registered nurse, a licensed praollcal nurse, a nursing assistant, a physician assistant, a 
health care assistant, a first responder, an emergency medical technician, or a technician who Is trained In withdrawing blood, 

I reall~:e that the blood will be tested to detenntne blood alcohol level and to detect the presence and/or level of marijuana, or any drug as defined by RCW 
46.61.640. I understand thalli the test reveals a blood alcohol level and/or the presence and/or level of marijuana, or any drug as defined by ROW 
46.61.540,1hat the blood alcohol level and/or the presence andfor level of marijuana, or any drug, may be used as evidence against me In subsequent 
legal proceedings. 

I understand lhal'l have right to additional tests administered by a qualified person of my choosing. 

If I wish-to consult with an attomey before giving consent, reasonable efforts will be made to put me In telephonic contact with a public defender or an 
allomey of my choice. 

/71'-/ 
Time 

![.' 2-0 
Time 

Dlstrlbutlon--Orlglnql Receipt placed In case file; 1 copy (person from whom the blood was drawn or left With medical staff If person Is unavailable); 
1 copy (Prosecutor); 1 copy (Officer); 1 copy (pereon who extracted the blood), 

3000·110·198 (R 7114) Pege 7 



D GRAV~~''"[j DIRT D GRAS~ 
!!llBI!S !,lel!111NIO 

~ PAVED 0 LEVEL 0 SLIGHT 0 MODERATE ~DAYLIGHT 0DARK 0 SffiEET 
D OTHER GR,IIDE GRADE LIGHT 

0 OTHER OoTHER 
1. HORIZONTAL GAZE NYSTAGMUS (HGN) . 
~ r have been tralne.d In the admlnlstratlofl of HGN testing and performed the test In accordance Wllh this training, 

L R 

EQUAL TRACKING . DYES ~NO D0D Lack of smooth pursuit VERTICAL NYSTAGMUS DYES ~NO 
EQUAL PUPILS DYes IZJ NO 0(J'D Distinct and sustained nystagmus at max deviation 
If Resting Nystagmus Is present, please explain. DeiD Angle of onset prior to 45 degrees 

COMMENTS: 

Kandler facing S.E. Glasses in hand. No contacts. I had to remind f!er once not to move her head to · 
follow stimulus. 

2. WALK AND TURN D Cannot keep balance D·Siarts too soon 
~ -·~ {Ul:::1,11> )fro, ,III"J~J.'t ...r~<~ "1 c-r: ::r ... ")I 1'1 Nine Slaps 2nd Nine Steps -

~ 
Stops Walking 
Miss Heel -Toe X X 

(~"-ld ~~ 'W' _;o~>X~ 
Steps offline 

:"QI.l ·~. ·10 
Raises arms ......,. - ~ 

Actual # steps 9 9 
DESCRIBE TURN CANNOT DO TEST (EXPLAIN) 
Incorrect. Kandler shuffled around backward on both feet Instead of 
around planted front foot as shown. 

COMMENTS: 
Instruction: Kandler was. very unsteady standing heel-toe, She was waving her arms emd moving her feet in very small steps to try to l1eep her 
balance, She moved her feet apart twloe and stepped to the side to brace h~rself against 1he side or her car with her right hand. Walking: All 
but one of her steps were 2·4" apart and she waved. both arms up to 45-degrees for balance throughout • 

........ 
3, ONE LEG STAND 

~ ~ ~ 
L R 

X Sways while balancing 

~ 
X l.lses arms for balance 

'"" 
Hopping 

).{ Puts foot down 

COMMENTS: 

Kandler was unsteady, waving both arms to about 30-degrees for balance throughout. She lost her 
balance and put her foot down twice. She had muscl~ tremors in her legs. 

SUPPLEMENTAL TESTS 
ABC'S .A B c D E F G H I J K L M· N 0 p Q .R s T tl v. w X y z 

0 to X. Kandler recited 0 toQand then asked me twice, "Should I say It?" When I dldn'.t respond, she said, "X" and stopped.· . 
BALANC§ NOTES FINGER DEXTERITY NOTES FI~GER TO NOSE 

Kandler had eyelid ~omoru end Kandlerhad muscle tremors in Kandler had eyelid otoll muselotremors In her arms and o~ toga, She hod a very slight, tremors and sllghl, 

J I''IO 
larl<y away bul than awayed her fjngers but p~rformed the test jerky sway, She Vtw j1nU IM!I'Jl00\10<,<1>0<1. 

I" .. 0 
once about an Inch to hor rlg~l correctly. missed lip of nose ~. front. She o\oppod \oat a nor 
about two aeo's and said lhat on 4 of 6 trtes, 

~ 
ohBVIBeh'l us ad to do 11. Sho #1 and #2 to left 
lrled tostegaln. Shu eloppod side of nose, #3 lo 
oller 24 oeo'a end though\ II hod 

below tight nostril, been eboU\30, Sho said !hot 
sho hond'l boon paying #5 to right nostril. 
ollonllon to .lha Ume at Oro\ but #4 and #6 to tip, lhoUghllholll had boon eboul ~f 
sovon seconds so startad 
counllng at nlnaln her hoad. 

3000·110·196 (R S/13) Pogo 5 



·RCW 46.20.308: Implied consent:_ Test refusal- Procedures. Page 1 of 6 

RCW 46.20.308 

hnplied consent- Test refusal- Procedures. 

(1) Any person who operates a motor vehicle within this state is deemed to have given consent, subject 
to the provisions of RCW 46.61.506, to a test or tests of his or her breath for the purpose of determining 
the alcohol concentration, THC concentration, or presence of any drug in his or her breath if arrested 
for any offense where, at the time of the arrest, the arresting officer has reasonable grounds to believe 
the person had been driving or was in actual physical control of a motor vehicle while under the 
influence of intoxicating liquor or any drug or was in violation of RCW 46.61.503. Neither consent nor 
this section precludes a police officer from obtaining a search warrant for a person's breath or blood. 

(2) The test or tests of breath shall be administered at the direction of a law enforcement officer 
having reasonable grounds to believe the person to have been driving or in actual physical control of a 
motor vehicle within this state while under the influence of intoxicating liquor or any drug or the person 
to have been driving or in actual physical control of a niotor vehicle while having alcohol or THC in a 
concentration in violation of RCW 46.61.503 in his or her system and being under the age of twenty
one. The officer shall inform the person of his or her right to refuse the breath test, and of his or her 
right to have additional tests administered by any qualified person of his or her choosing as provided in 
RCW 46.61.506. The officer shall warn the driver, in substantially the following language, that: 

(a) If the driver refuses to take the test, the driver's license, permit, or privilege to drive will be 
revoked or denied for at least one year; and 

(b) If the driver refuses to take the test, the driver's refusal to take the test may be used in a criminal 
trial; and 

(c) If the driver submits to the test and the test is administered, the driver's license, permit, or 
privilege to drive will be suspended, revoked, or denied for at least ninety days if: 

(i) The driver is age twenty-one or over and the test indicates either that the alcohol concentration of 
the driver's breath is 0.08 or more or that the THC concentration of the driver's blood is 5.00 or more; or 

(ii) The driver is under age twenty-one and the test indicates either that the alcohol concentration of 
the driver's breath is 0.02 or more or that the THC concentration of the driver's blood is above 0.00; or 

(iii) The driver is under age twenty-one and the driver is in violation of RCW 46.61.502 or 46.61.504; 
and 

(d) If the driver's license, permit, or privilege to drive is suspended, revoked, or denied the driver 
may be eligible to immediately apply for an ignition interlock driver's license. 

(3) Except as provided in this section, the test administered shall be of the breath only. If an 
individual is unconscious or Is under arrest for the crime of felony driving under the influence of 
intoxicating liquor or drugs under RCW 46.61 .502(6), felony physical control of a motor vehicle while 
under the influence of intoxicating liquor or any drug under RCW 46.61 .504(6), vehicular homicide as 
provided in RCW 46.61 .520, or vehicular assault as provided in RCW 46.61.522, or if an individual is 
u·nder arrest for the crime of driving while under the influence of intoxicating liquor or drugs as provided 
in RCW 46.61 .502, which arrest results from an accident in which there has been serious bodily injury 
to another person, a breath or blood test may be administered without the consent of the individual so 
arrested pursuant to a search warrant, a valid waiver of the warrant requirement, or when exigent 
cireumstances exist. 

http://app.leg.wa.gov/rcw/default.aspx?cite=46.20.308 5/12/2015 



RCW 46.20.308: Implied consent- Test refusal - Procedures. Page 2 of 6 

(4) If, following ~is or her arrest and receipt of warnings under subsection (2) of this section, the 
person arrested refuses upon the request of a law enforcement officer to submit to a test or tests of his 
or her breath, no test shall be given except as authorized by a search warrant. 

(5) If, after arrest and after the other applicable conditions and requirements of this section have 
been satisfied, a test or tests of the person's blood or breath is .administered and the test results 
indicate that the alcohol concentration of the person's breath or blood is 0.08 or more, or the THC 
concentration of the person's blood is 5.00 or more, if the person is age twenty-one or over, or that the . 
alcohol concentration of the person's breath or blood is 0.02 or more, or the THC concentration of the 
person's blood is above 0.00, if the person is under the age of twenty-one, or the person refuses to 
submit to a test, the arresting officer or other law enforcement officer at whose direction any test has 
been given, or the department, where applicable, if the arrest results in a test of the person's blood, 
shall: 

(a) Serve notice in writing on the person on behalf of the department of its intention to suspend, 
revoke, or deny the person's license, permit, or privilege to drive as required by subsection (6) of this 
section; 

(b) Serve notice in writing on the person on behalf of the department of his or her right to a hearing, 
specifying the steps he or she must take to obtain a hearing as provided by subsection (7) of this 
section and that the person waives the right to a hearing if he or she receives an ignition interlock 
driver's license; 

(c) Serve notice in writing that the license or permit, if any, is a temporary license that is valid for 
sixty days from the date _of arrest or from the date notice has been given in the event notice is given by 
the department following a blood test, or until the suspension, revocation, or denial of the person's 
license, permit, or privilege to drive is sustained at a hearing pursuant to subsection (7) of this section, 
whichever occurs first. No temporary license is valid to any greater degree than the license or permit 
that it replaces; and 

(d) Immediately notify the department of the arrest and transmit to the department within seventy-
. two hours, except ?IS delayed as the result of a blood test, a sworn ,report or report under a declaration 
authorized by RCW 9A.72.085 that states: 

(i) That the officer had reasonable grounds to believe the arrested person had been driving or was in 
actual physical control of a motor vehicle within. this state while under the influence of intoxicating liquor 
or drugs, or both, or was under the age of twenty-one years and had been driving or was in actual 
physical control of a motor vehicle while having an alcohol or THC concentration in violation of RCW 
46.61.503; 

(ii) That after receipt o.f the warnings required by subsection (2) of this section the person refused to 
submit to a test of his or her breath, or a test was administered and the results indicated that the 

· alcohol concentration of the person's breath or blood was 0.08 or more, or the THC concentration of the 
person's blood was 5.00 or more, if the person is age twenty-one or over, or that the alcohol 
concentration of the person's breath or blood was 0.02 or more, or the THC concentration of the 
person's blood was above 0.00, if the person is under the age of twenty-one; and 

(iii) Any oth@r information that the director may require by rule. 

(6) The department of licensing, upon the receipt of a sworn report or report under a declaration 
authorized by RCW 9A. 72.085 under subsection (5)(d) of this section, shall suspend, revoke, or deny 
the person's license, permit, or privilege to drive or any nonresident operating privilege, as provided in 
RCW 46.20.3101, such suspension, revocation, or denial to be effective beginning sixty days from the 
date of arrest or from the date notice has been given in the event notice is given by the department 
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following a blood test, or when sustained at a hearing pursuant to subsection (7) of this section, 
whichever occurs first. 

(7) A person receiving notification under subsection (5)(b) of this section may, within twenty days 
after the notice has been given, request in writing a formal hearing before the department. The person 
shall pay a fee of three hundred seventy-five dollars as part of the request. If the request is mailed, it 
must be postmarked within twenty days after receipt of the notification. Upon timely receipt of such a 
request for a formal hearing, including receipt of the required three hundred seventy-five doliar fee, the 
department shall afford the person an opportunity for a hearing. The department may waive the 
required three hundred seventy-five dollar fee if the person is an indigent as defined in RCW 
10.101 .01 0. Except as otherwise provided in this section, the hearing is subject to and shall be 
scheduled and conducted in accordance with RCW 46.20.329 and 46.20.332. The hearing shall be 
conducted in the county of the arrest, except that all or part of the hearing may, at the discretion of the 
department, be conducted by telephone or other electronic means. The hearing shall be held within 
sixty days following the arrest or following the date notice has been given in the event notice is given by 
the department following a blood test, unless otherwise agreed to by the department and the person, in 
which case the action by the department shall be stayed, and any valid temporary license marked 
·under subsection (5) of this section extended, if the person is otherwise eligible for licensing. For the 
purposes of this section, the scope of the hearing shall cover the issues of whether a law enforcement 
officer had reasonable grounds to believe the person had been driving or was in actual physical control 
of a motor vehicle within this state while under the influence of intoxicating liquor or any drug or had 
been driving or was in actual physical control of a motor vehicle within this state while having alcohol in 
his or her system in a concentration of 0.02 or more, or THC in his or her system in a concentration 
above 0.00, if the person was under the age of twenty-one, whether the person was placed under 
arrest, and (a) whether the person refused to submit to the test or tests upon request of the officer after 
having been informed that such refusal would result in the revocation of the person's license, permit, or 
privilege to drive, or (b) if a test or tests were administered, whether the applicable requirements of this 
section were satisfied before the administration of the test or tests, whether the person submitted to the 
test or tests, or whether a test was administered without express consent as permitted under this 
·section, and whether the test or tests indicated that the alcohol concentration of the person's breath or 
blood was 0.08 or more, or the THC concentration of the person's blood was 5.00 or more, if the person 
was age twenty-one or over at the time of the arrest, or that the alcohol concentration of the person's 
breath or blood was 0.02 or more, or the THC concentration of the person's blood was above 0.00, if 
the person was under the age of twenty-one at the time of the arrest. The sworn report or report under 
a declaration authorized by RCW 9A. 72.085 submitted by a law enforcement officer is prima facie 
evidence that the officer had reasonable grounds to believe the person had been driving or was in 
actual physical control of a motor vehicle within this state while under the influence of intoxicating liquor 
or drugs, or both, or the person had been driving or was in actual physical control of a motor vehicle 
within this state whlle having alcohol in his or her system in a concentration of 0.02 or more, or THC in 
his or her system in a concentration above 0.00, and was under the age of twenty-one and that the 
officer complied with the requirements of this section. 

A hearing officer shall conduct the hearing, may issue subpoenas for the attendance of witnesses 
and the production of documents, and shall administer oaths to witnesses. The hearing officer shall not 
issue a subpoena for the attendance of a witness at the request of the person unless the request is 
accompanied by the fee required by RCW 5.56.010 for a witness in district court. The sworn report or 
report under a declaration authorized by RCW 9A.72.085 of the law enforcement officer and any other 
evidence accompanying the report shall be admissible without further evidentiary foundation and the 
certifications authorized by the criminal rules for courts of limited jurisdiction shall be admissible without 
further evidentiary foundation. The person may be represented by counsel, may question witnesses, 
may present evidence, and may testify. The department shall order that the suspension, revocation, or 
denial either be rescinded or sustained. 

(8) If the suspension, revocation, or denial is sustained after such a hearing, the person whose 
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license, privilege, or permit is suspended, revoked, or denied has the right to file a petition in the 
superior court of the county of arrest to review the final order of revocation by the department in the 
same manner as an appeal from a decision of a court of limited jurisdiction. Notice of appeal must be 
filed within thirty days after the date the final order is served or the right to appeal is waived. 
Notwithstanding RCW 46.20.334, RALJ 1.1, or other statutes or rules referencing de novo review, the 
appeal shall be limited to a review of the record of the administrative hearing. The appellant must pay 
the costs associated with obtaining the record of the hearing before the hearing officer. The filing of the 
appeal does not stay the effective date of the suspension, revocation, or denial. A petition filed under 
this subsection must include the petitioner's grounds for requesting review. Upon granting petitioner's 
request for review, the court shall review the department's final order of suspension, revocation, or 
denial as expeditiously as possible. The review must be limited to a determination of whether the 
department has committed any errors of law. The superior court shall accept those factual 
determinations supported by substantial evidence in the record: (a) That were expressly made by the 
department; or (b) that may reasonably be inferred from the final order of the department. The superior 
court may reverse, affirm, or modify the decision of the department or remand the case back to the 
department for further proceedings. The decision of the superior court must be in writing and filed in the 
clerk's office with the other papers in the case. The court shall state the reasons for the decision. If 
judicial relief is sought for a stay or other temporary remedy from the department's action, the court 
shall not grant such relief unless the court finds that the appellant is likely to prevail in the appeal and 
that without a stay the appellant will suffer irreparable injury. If the court stays the suspension, 
revocation, or denial it may impose conditions on such stay. 

(9)(a) If a person whose driver's license, permit, or privilege to drive has been or will be suspended, 
revoked, or denied under subsection (6) of this section, other than as a result of a breath test refusal, 
and who has not committed an offense for which he or she was granted a deferred prosecution under 
chapter 10.05 RCW, petitions a court for a deferred prosecution on criminal charges arising out of the 
arrest for which action has been or will be taken under subsection (6) of this section, or notifies the 
department of licensing of the intent to seek such a deferred prosecution, then the license suspension 
or revocation shall be stayed pending entry of the deferred prosecution. The stay shall not. be longer 
than one hundred fifty days after the date charges are filed, or two years after the date of the arrest, 
whichever time period is shorter. If the court stays the suspension, revocation, or denial, it may impose 
conditions on such stay. If the person is otherwise eligible for licensing, the department shall issue a 
temporary license, or extend any valid temporary license under subsection (5) of this section, for the 
period of the stay. If a deferred prosecution treatment plan is not recommended in the report made 
under RCW 1 0. 05.050, or if treatment is rejected by the court, or if the person declines to accept an 
offered treatment plan, or if the person violates any condition imposed by the court, then the court shall 
immediately direct the department to cancel the stay and any temporary marked license or extension of 
a temporary license issued under this subsection. 

(b) A suspension, revocation, or denial imposed under this section, other than as a result of a breath 
test refusal, shall be stayed if the person is accepted for deferred prosecution as provided in chapter 
10.05 RCW for the incident upon which the suspension, revocation, or denial is based. If the deferred 
prosecution is terminated, the stay shall be lifted and the suspension, revocation, or denial reinstated. If 
the deferred prosecution is completed, the stay shall be lifted and the suspension, revocation, or denial 
canceled. 

(c) The provisions of (b) of this subsection relating to a stay of a suspension, revocation, or denial 
and the cancellation of any suspension, revocation, or denial do not apply to the suspension, 
revocation, denial, or disqualification of a person's commercial driver's license or privilege to operate a 
commercial motor vehicle. 

(1 0) When it has been finally determined under the procedures of this section that a nonresident's 
privilege to operate a motor vehicle in this state has been suspended, revoked, or denied, the 
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department shall give information in writing of the action taken to the motor vehicle administrator of the 
state of the person's residence and of any state in which he or she has a license. 

[2013 2nd sp.s. c 35 § 36. Prior: 2013 c 3 § 31 (Initiative Measure No. 502, approved November 6, 
2012); 2012 c 183 § 7; 2012 c 80 § 12; 2008 c 282 § 2; prior: 2005 c 314 § 307; 2005 c 269 § 1; prior: 
2004 c 187 § 1; 2004 c 95 § 2; 2004 c 68 § 2; prior: 1999 c 331 § 2; 1999 c 274 § 2; prior: 1998 c 213 § 
1; 1998 c 209 § 1; 1998 c 207 § 7; 1998 c 41 § 4; 1995 c 332 § 1; 1994 c 275 § 13; 1989 c 337 § 8; 
1987 c 22 § 1; prior: 1986 c 153 § 5; 1986 c 64 § 1; 1985 c 407 § 3; 1983 c 165 § 2; 1983 c 165 § 1; 
1981 c 260 § 11; prior: 1979 ex.l?l. c 176 § 3; 1979 ex.s. c 136 §59; 1979 c 158 § 151; 1975 1st ex.s. c 
287 § 4; 1969 c 1 § 1 (Initiative Measure No. 242, approved November 5, 1968).] 

Notes: 
Intent-- 2013 c 3 (Initiative Measure No. 502): See note following RCW 69.50.1 01. 

Effective date-- 2012 c 183: See note following RCW 2.28.175. 

Effective date-- 2012 c 80 §§ 5-13: See note following RCW 46.20.055. 

Effective date-- 2008 c 282: "Sections 2, 4 through 8, and 11 through 14 of this act take effect 
January 1, 2009." [2008 c 282 § 23.] 

Effective date-- 2005 c 314 §§ 101-107, 109,303-309, and 401: See note following RCW 
46.68.290. 

Part headings not law-- 2005 c 314: See note following RCW 46.68.035. 

Effective date -- 2004 c 187 §§ 1, 5, 7, 8, and 10: "Sections 1, 5, 7, 8, and 10 of this act take 
effect July 1, 2005." [2004 c 187 § 11.] 

Contingent effect -- 2004 c 95 § 2: "Section 2 of this act takes effect if section 2 of Substitute 
House Bill No. 3055 is enacted into law." [2004 c 95 § 17.] 2004 c 68 § 2 was enacted into law, 
effective June 10, 2004. 

Finding -- Intent-- 2004 c 68: "The legislature finds that previous attempts to curtail the 
incidence of driving while intoxicated have been inadequate. The legislature further finds that 
property loss, injury, and death caused by drinking drivers continue at unacceptable levels. This act 
is intended to convey the seriousness with which the legislature views this problem. To that end the 
legislature seeks to ensure swift and certain consequences for those who drink and drive. 

To accomplish this goal, the legislature adopts standards governing the admissibility of tests of a 
person's blood or breath. These standards will provide a degree of uniformity that is currently lacking, 
and will reduce the delays caused by challenges to various breath test instrument components and 
maintenance procedures. Such challenges, while allowed, will no longer go to admissibility of test 
results. Instead, such challenges are to be considered by the finder of fact in deciding what weight to 
place upon an admitted blood or breath test result. 

The legislature's authority to adopt standards governing the admissibility of evidence involving 
alcohol is well established by the Washington Supreme Court. See generally State v. Long, 113 
Wn.2d 266, 778 P.2d 1027 (1989); State v. Sears, 4 Wn.2d 200, 215, 103 P.2d 337 (1940) (the 
legislature has the power to enact laws which create rules of evidence); State v. Pave/ich, 153 Wash. 
379, 279 P. 1102 (1929) ("rules of evidence are substantive law")." [2004 c 68 § 1.] 

Effective date --1999 c 331: See note following RCW 9.94A.525. 

Effective date --1998 c 213: "This act takes effect January 1, 1999." [1998 c 213 § 9.] 
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Effective date ~~ 1998 c 209: "This act takes effect January 1, 1999." [1998 c 209 § 6.] 

Effective date --1998 c 207: See note following RCW 46.61.5055. 

Intent-- Construction-- Effective date --1998 c 41: See notes following RCW 46.20.265. 

Severability -- 1995 c 332: "If any provision of this act or its application to any person or 
circumstance is held invalid, the remainder of the act or the application of the provision to other 
persons or circumstances is not affected." [1995 c 332 § 23.] 

Effective dates ·- 1995 c 332: "This act shall take effect September 1, 1995, except for sections 
13 and 22 of this act which are necessary for the immediate preservation of the public peace, health, 
or safety, or support of the state government and its existing public institutions, and shall take effect 
immediately [May 11 , 1995]." [1995 c 332 § 24.] 

Short title -- Effective date·· 1994 c 275: See notes following RCW 46.04.015. 

Effective dates --1985 c 407: See note following RCW 46.04.480. 

Legislative finding, intent --1983 c 165: "The legislature finds that previous attempts to curtail 
the incidence of driving while intoxicated have been inadequate. The legislature further finds that 
property loss, injury, and death caused by drinking drivers have reached unacceptable levels. This 
act is intended to convey the seriousness with which the legislature views this problem. To that end 
the legislature seeks to insure swift and certain punishment for those who drink and drive. The 
legislature does not intend to discourage or deter courts and other agencies from directing or 
providing treatment for problem drinkers. However, it is the intent that such treatment, where 
appropriate, be in addition to and not in lieu of the sanctions to be applied to all those convicted of 
driving while intoxicated." [1983 c 165 § 44.] 

Effective dates -·1983 c 165: "Sections 2, 3 through 12, 14, 16, 18, 22, 24, and 26 of chapter 
165, l,..aws of 1983 shall take effect on January 1, 1986. The remainder of chapter 165, Laws of 1983 
is necessary for the immediate preservation of the public peace, health, and safety, the support of 
the state government and its existing public institutions, and shail take effect on July 1, 1983. The 
director of licensing may immediately take such steps as are necessary to insure that all sections of 
chapter 165, Laws of 1983 are implemented on their respective effective dates." [1984 c 219 § 1; 
1983 c 165 § 47.] 

Severability ·- 1983 c 165: "If any provision of this act or its application to any person or 
circumstance is held invalid, the remainder of the act or the application of the provision to other 
persons or circumstances is not affected." [1983 c 165 § 48.] 

Severability --1979 ex.s. c 176: See note following RCW 46.61.502. 

Effective date-- Severability --1979 ex.s. c 136: See notes following RCW 46.63.010. 

Severability, implied consent law --1969 c 1: See RCW 46.20.911. 

Liability of medical personnel withdrawing blood: RCW 46.61.508. 

Refusal of test-- Admissibility as evidence: RCW 46.61.517. 
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"walker, Michele 

From: 
Sent: 
To: 
Cc: 
Subject: 

Counsel: 

Phillips, Glenn 
Wednesday, May 27, 2015 10:01 AM 
Walker, Michele; 'scottrobbins@hughesrobbins.com' 
Dinser, Lisa 

·Kandler Ruling 

Brief factual statement: 

On January 221 2015 defendant was arrested for a drug related (marijuana) 
DUI by Officer Dexheimer. After transport to the jail, Officer Dexheimer did 
not advise D of her 308 implied consent warnings, but did ask D if she 
would consent to a blood draw. Certain warnings were given to the D as 
part of the Voluntary Blood Draw and those were read into the record 
today. D then consented to the blood draw. 

Analysis:. 

--Implied consent warnings are triggered with a valid arrest and reasonable 
grounds for the arresting officer to believe that the driver was driving under 
the influence at the time of arrest. RCW 46.20.308. 

--The arrest necessary to trigger the implied consent statute need not 
be for an alcohol-related offense. State v. Avery, 103 Wn.App. 527 {2000) 

--However, the implied consent statute does not create a requirement that 
a defendant arrested for DUI must actually be given a breath test. State v. 
Entzel, 116 Wn.2d 435 (1991). 

--The statutory warning must be given in advance of the time the person is 
under arrest is asked to provide a test sample. State v. Trevino, 127 
Wn.2d 735 (1995). 

--The officer cannot avoid complying with the statute by obtaining a driver's 
"voluntary" consent to a test; State v. Avery, supra. 

--When warnings not required - RCW 46.20.308(3) 
--D is unconscious 
--D is under arrest for felony DUI 
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.--D is under arrest for crime of V-Hom or V-Assault 
--D is under arrest for DUI where there was an accident resulting in 

serious bodily injury to another person. · 

·--No requirement that the warnings exactly match the statutory 
language. Pattison v. DOL, 112 Wn.App. 670 (2002). 

--A warning, either in general language or in statutory terms which neither 
misleads ndr is inaccurate and which permits the suspect to make inquiries 
for further details is adequate. Jury v. DOL, 114 Wn.App. 726 (2002), 
review denied 149 Wn.2d 1034 (2003). 

--Here - 308 warnings required that were not given: 
--If D submits to test, Jicense, permit, privilege to drive will be 

suspended, revoked or denied for at least 90 days if Alcohol Concentration 
is 0.08 or above, ·Or THC concentration is 5.00 or more, and 

--If suspended or revoked, the D may be eligible to apply for Ill. 

--Validity of implied consent warnings is a question of law. Government has 
the burden of proving the 308 warnings were administered. State v. 
Morales, 173· Wn.2d 560 (2012). 

--Failure to provide accurate and adequate warnings MAY require 
suppression of the test results in criminal proceedings. State v. Bartels, 
112 Wn.2d 882 (1989). 

--In WA there is no "bright line rule" that any deviation from the statutory 
language requires suppression of the test result. Citv of Bellevue v. Moffitt, 
87 Wn.App. 144 (1997). 

--Requirement of prejudice where warnings deviate. State v. Storhoff, 133 
Wn.2d 523 (1997), State v. Bartels, supra. 

--Failure to give warning about eligibility to apply for IIL might not be 
considered prejudicial as D would receive that information from DOL prior to 
any suspension action taken. · 

--However, the court is satisfied that failure to give warning of mandatory 
license suspension is prejudicial. 
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.The eourt is satisfied that the authority provided by the City - State v. 
Goggin, 185 Wn.App. 59 (2014) stands for the position that the officer does 
not have to re-give warnings prior to a blood test if they have already been 
given. 

The court's previous ruling suppressing the results of the blood test . 
remains. 

Please let me know if you have any questions. 

Glenn Phillips1 Judge 

Kent Municipal Court 
1220 Central Avenue South, Kent, WA 98032 
Main Line 253~856~5730 1 Fax 253-856·6730 
qob!llips@KentWA.gov 

CITY OF KENT1 WASHINGTON 
KentWA.gov Facebook -~, ,Lbt YouTube 
PLEASE CONSlDEit 'l'HE ENVIRONMENT BE;FORE PRINTING THIS l'i·MAII. 
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

l' 

CITY OF KENT, 
. 1·6 • :6- 1 ·:i 1 6 ~ ~ 4 K T No.. . . 

Petitioner, MUN. CT. NO. K105740 

vs. PETITION FOR WRIT OF REVIEW 
THE HON. GLENN PHILLIPS, JUDGE, RCW 7.16 
KENT MUNICIPAL COURT, AND JOANNE 
KANDLER, DEFENDANT, 

Respondents. 

APPLICATION 

Comes now the petitioner, City of Kent, through its attorney undersigned and petitions 

this court, pursuant to RCW 7.16.030 et seq., for issuance of a writ of certiorari directed to 

respondent Honorable Judge Glenn Phillips and Kent Municipal Court, regarding the matter of 

City o(Kent v. Joanne Kandler, No. K105740, commanding the same to certify fully to King 

County Superior Court at a specific time a transcript of the record and proceedings in Kent 

Municipal Court case Kl 057 40 that the same may be reviewed by the King County Superior 

Court. 

Judge Phillips clearly erred by granting a motion to suppress blood test evidence when 

the officer did not read the implied consent warnings(ICWs) to defendant Kandler prior to the 

Application for Writ of Certiorari- 1 TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
(253)856-5770 
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administration of a blood test. Implied consent warnings are no longer required prior to the 

administration of a blood tests-all such procedural rights having been repealed by our 

legislature in 2013. The municipal court's decision is without statutory authority and contrary to 

recent controlling decisions of our courts. Because this ruling continues to recognize a repealed 

procedural right in blood testing, this ruling affects current and future blood cases in Kent 

Municipal Court. The Kent Court's decision is in direct contradiction with RCW 46.20.308. 

There is no plain, speedy, and adequate remedy at law to challenge the Kent Court's 

actions. Ifthe case were to proceed to trial and the defendant found not guilty, the City would 

not be able to pursue an appeal. Even ifthe defendant were found guilty, the City cannot appeal 

the decision of the trial court. Finally, judicial economy strongly supports review herein, where 

current and future blood draw cases are immediately in flux and will require litigation to resolve 

the same issue. 

For these reasons, the City of Kent asks this Court to grant this writ and review the 

interlocutory decision suppressing the blood test. A summary of the facts are set forth in the 

followiJ:?-g certification. A memorandum of law is also included. 

. Pursuant to RCW 7.16.080, the City also requests that this c9urt stay the proceedings in 

Kent Municipal Court case K105740. 

CERTIFICATION 

I, Michele D. Walker, certify and declare as follows: 

1) I am an attorney licensed to practice law in the State of Washington. 

2) I am a Prosecuting Attorney for the City of Kent. 

3) The facts alleged here are supported by attached documents and court records. 

4) Ms. Kandler was charged with Driving Under the Influence (of Marijuana) in the 

Kent Municipal Court No. K1 05740. See Appendix 1, Complaint, dated January 23, 

2015. The date of violation was January 22, 2015. 

Application for Writ of Certiorari- 2 TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
(253)856-5770 
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5) Ms. Kandler was read the Voluntary Blood Draw Consent Form, and acknowledged: 

a. The right to refuse to give consent to a voluntary blood draw 

b. That the blood would be extracted by a qualified person trained in 

withdrawing blood. 

c. That if test of her-blood reveals the presence of any alcohol or drugs, that the 

evidence may be used against her in subsequent legal proceedings. 

d. That she has a right to additional tests administered by a qualified person of 

her choosing. 

e. That she has the right to consult with an attorney before giving consent. 

f. That consent is given knowingly, freely, and voluntarily. 

6) Ms. Kandler entered a plea of not guilty at arraignment on January 26, 2015. 

7) Ms. Kandler filed her Motion to Suppress Blood Draw Results on April1, 2015. See 

Appendix 2, Motion to Suppress Blood Draw Results with exhibits, dated April 1, 

2015. 

8) The City filed its response on May 14,2015. See Appendix 3, The Plaintiff City's 

Response to the Defendant's Motion to Suppress, dated May 12,2015. 

9) Ms. Kandler filed her reply to the City's response on May, 15, 2015. See Appendix 

4, Defendant's Reply to Plaintiff's Response to Motion to Suppress, dated May 15, 

2015. 

10) Oral argument was heard on May 19,2015. (Awaiting transcripts) 

11)The Honorable Judge Glenn Phillips granted Ms. Kandler's motion on May 19, 2015. 

See Appendix 5, Court Docket. 

12) The City filed a motion to reconsider the suppression ruling on May 20, 2015. See 

Appendix 6, City's Motion to Reconsider. 

13) Ms. Kandler filed a reply to the City's Motion to Reconsider on May 22, 2015. See 

Appendix 7, Defendant's Reply to City's Motion to Reconsider. 

14) The Honorable Judge Glenn Phillips heard oral argument on the motion to reconsider 

on May 27, 2015. See Appendix 5, Court Docket. Judge Phillips denied the City's 

Motion to Reconsider at the May 27, 2015 hearing. Subsequent to the hearing, Judge 

Phillips provided the parties with a list of authorities that he relied on in making his 

rulings. See Appendix 8, Email from Judge Glenn Phillips dated May 27, 2015. 
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15) The attached police report is a true and correct copy of the officer's narrative report. 

This certification is made for the sole purpose of this motion. Counsel believes the 

factual assertions elicited at this hearing will be consistent with the police report here 

for purposes of this writ. See Appendix 9, Police Report #15-1004, dated January 22, 

2015 and January 23,2015. 

16) Because the court did not suppress the observations of the officer, the suppression of 

the test evidence does not have the practical effect of terminating the case. 

Accordingly, a motion for dismissal under RALJ 2.2 is not possible and the 

prosecution is forced to proceed to trial or proceed by writ of review. 

17) This case is set to proceed to trial on June 5, 2015 and speedy trial expiration is 

currently June 30, 2015. 

I certify under penalty of perjury under the laws of the State of Washington that the foregoing is 

true and correct on information and belief. 

Signed this 1st day of June at Kent, Washington. 

~.bill}))A(l{)h 
Michele D. Walker, WSBA#29266 

MEMORANDUM OF LAW 

STATEMENT OF RELIEF REQUESTED 

The City respectfully requests the King County Superior Court review the pre-trial court 

ruling suppressing evidence and requests the court stay proceedings in the trial court pending 

review. The City seeks reversal of the pre-trial court order suppressing blood test results and 

remand for trial. 

STATEMENT OF RELEVENT FACTS 

Defendant Joanne Kandler was arrested for Driving Under the Influence. Following 

arrest, Kandler was read her constitutional rights from Officer Dexheimer's codebook. Kandler 
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indicated that she understood those rights and was willing to answer the officer's questions. 

Soon thereafter, Kandler was transported to the Kent Corrections Facility. Officer Dexheimer 

asked her if she would consider providing voluntary consent for a blood draw. Ms. Kandler 

replied "sure." Kandler was advised of the· voluntary blood draw warning from the Washington 

State DUI Arrest Report. See Appendix 9. Kandler indicated that she understood the warning, 

signed the form and agreed to provide a blood sample. A nurse then took a sample of Ms. 

Kandler's blood. 

Pursuant to CrRLJ 3 .6, Defendant filed a Motion to Suppress Blood Draw Results. In he 

motion to suppress, the Defendant argued that the court should suppress blood draw results 

because Officer Dexheimer "failed to give the required statutory implied consent warning." 

Appendix 2. The City's response argued that implied consent warnings are not required where 

the officer seeks a blood test. Appendix 3. The City noted that Section 1 of the ICWs, revised· 

2013 in response to Minnesota v. McNeely, now relates exclusively to breath tests: 

Any person who operates a motor vehicle within this state is deemed to have 
given consent, subject to the provisions ofRCW 46.61.506, to a test or tests of his 
or her breath for the purpose of determining the alcohol concentration, THC 
concentration, or presence of any drug in his or her breath if arrested for any 
offense where, at the time of the arrest, the arresting officer has reasonable · 
grounds to believe the person had been driving or was in actual physical control 
of a motor vehicle while under the influence of intoxicating liquor or any drug or 
was in violation ofRCW 46.61.503. Neither consent nor this section precludes a 
police officer from obtaining a search warrant for a person's breath or blood. 

Judge Phillips concluding the ICWs are still required for a blood test, granted the defense 

motion to suppress the test results. 

The City filed a Motion to Reconsider on May 20, 2015 to which the Defendant replied 

on May 22, 2015. The Honorable Judge Glenn Phillips heard oral argument on the motion to 
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reconsider on May 27, 2015. Judge Phillips denied the City's motion and provided a list of 

authorities via email on May 27, 2015. Appendix 8. 

Jury trial is scheduled for June 5, 2015. Current speedy trial expiration is June 30, 2015. 

Because no appeal is possible, this petition for writ of review and stay follows. 

ARGUMENT IN SUPPORT OF APPLICATION FOR WRIT OF REVIEW 

RCW 7.16.040 governs issuance of the statutory writ of review when the petition meets 

the requirements ofthe statute. RCW 7.16.040 provides: 

A write of review shall be granted by any court, except a 
municipal or district court, when an inferior tribunal, board or 
officer, exercising judicial functions, has exceeded the jurisdiction 
of such tribunal, board or officer, or one acting illegally, or to 
correct an erroneous or void proceeding, or a proceeding not 
according to the course of the common law, and there is no appeal, 
nor in the judgment of the court, any plain, speedy and adequate 
remedy at law. (emphasis added). 

A writ of review has two prongs that must be satisfied for issuance of the writ. When an 

inferior tribunal has (1) exceeded its authority or acted illegally, and (2) no appeal or adequate 

remedy at law exists. These requirements were most recently discussed and explained in Seattle 

v. Holifield, 170 Wn.2d 240, 240 P.3d 1162 (2010). 

In Holifield, the court concluded the requirements for issuance of the writ in RCW 

7.16.040 were ambiguous -leading to multiple and confusing opinions from the courts of 

appeal. To remedy that problem the court held that the issuance of a writ is governed by the 

familiar criteria in RAP 2.3(b) and RAP 13.5(b ). Accordingly, the first hurdle for issuance of a 

writ is now establishing a basis for review under the RAP. 
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1. A writ of review is appropriate when the trial court misapplies or disregards 
. 2 applicable, precedential case and statutory law. 
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Under RAP 2.3(b ), review is appropriate when an inferior tribunal, board, or officer 

exercising judicial functions has: 

(1) committed obvious error that would·render further proceedings useless; 

(2) committed probable error and the decision substantially alters the status quo or 
substantially limits the freedom of a party to act; or 

(3) has so far departed from the accepted and usual course ofjudicial proceedings asto 
call for the exercise of revisory jurisdiction by an appellate court. 

Counsel seeking interlocutory appellate review are urged to argue with specificity: 

(1) the criteria they are relying on; (2) why the challenged ruling was sufficiently erroneou~ to 

meet the applicable rule criterion; and (3) how that error has established the relevant harm 

threshold. Minehart v. Morning Star Boys Ranch, Inc.(2010) 156 Wash.App. 457, 232 P.3d 

591, review denied 169 Wash.2d 1029, 249 P.3d 623. 

While review is appropriate under all three bases, we rely most heavily upon the 

second basis: that the court committed probable error and the decision substantially alters the 

status quo. In our briefing and argument to the municipal court, we noted that the legislature 

explicitly eliminated blood from the ICWs and that State v. Goggin, 185 Wn.App. 59, 339 P.3d 

983 (2014) and the plain language ofRCW 46.20.308 control the outcome in this case. 

In April2013, the United States Supreme Court held that blood is constitutionally 

protected and law enforcement must demonstrate an exception to the warrant requirement prior 

to seizing blood. The Washington legislature promptly revised the ICWs to recognize a 

conservative reading of the McNeely case, by eliminating blood testing from the ICWs in 

September of 2013. Under the revised law, there is no implied consent for blood. All the 
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rights and responsibilities outlined in the revised statute explicitly relate to breath testing. 

Contrary to the municipal court's analysis, drivers are no longer subject to any criminal or 

administrative consequences based on their actions in a blood case. Officers may no longer 

suggest any such consequences to drivers and the DUI forms for the state were revised to reflect 

the changes to the ICW statute. 

In State v. Goggin, the Court of Appeals addressed the admissibility of blood test 

results. The Goggin court held because the blood test was taken pursuant to a search warrant, 

not under the mandatory blood or breath test provision ofRCW 46.20.308(3), Mr. Goggin was 

no longer subject to the requirements ofthe statute. Under Goggin, once an officer obtains a 

search warrant for a blood test independent ofRCW 46.20.308(3), the officer is not required to 

advise a defendant of their right to additional tests. 

RCW 46.20.308 partly states: 

Any person who operates a motor vehicle within this state is 
deemed to have given consent, subject to the provisions of RCW 
46.61.506, to a test or test of his or her breath for purposes of 
determining the alcohol concentration . . . in his or her breath if 
arrested for any offense where, at the time of arrest, the arresting 
officer has reasonable grounds to believe the person had been driving 
or was in actual physical control of a motor vehicle while under the 
influence of intoxicating liquor or any drug or was in violation of 
RCW 46.61.503. Neither consent nor this section precludes a police 
officer from obtaining a search warrant for a person's breath or blood. 

(Emphasis added.) RCW 46.20.308(2) partly states, "The test or tests of breath shall b 

administered at the direction of a law enforcement. .. " and "The officer shall inform the perso 

of his or her right to refuse the breath test. ... " RCW 46.20.308(3) states in part, "Except a 

provided in this section, the test administered shall be of breath only." That section of RC 

46.20.308 goes on to outline specific criteria that must be met in order for an officer to obtain 
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breath or blood test without the consent of the individual arrested. RCW 46.20.308(3). None o 
2 

those criteria apply to this case. Based upon the plain language ofRCW 46.20.308 it is clear tha 
3 

4 the statutorily required implied consent warnings apply to cases where an officer is seeking 

5 
breath sample. Other than certain specific situations, enumerated in RCW 46.20.308(3), there i 

6 

7 
no longer any mention of blood tests in the statute. 

8 The second requirement under RAP 2.3(b)(2) is that the probable error "substantiall 

9 
alters the status quo." In State v. Haydel, 122 Wash.App. 365, 95 P.3d 760 (2004) the co 

10 

11 concluded the "substantially alters the status quo" language was met where the trial co 

12 
allowed the defendant to withdraw a guilty plea. The Haydel court reasoned that the defendan 

13 

14 
must now go to trial, and if he was convicted, the issues regarding the guilty plea would be moot 

15 and if he was acquitted, double jeopardy would bar reinstatement of his guilty plea. Likewis 

16 
herein, the municipal court ruling altered the status quo by suppressing evidence plainly allowe 

17 

18 by case law. As in Haydel, if our matter proceeded to trial, the outcome was logically eithe 

19 conviction or acquittal. A conviction here would render the suppression issue moot and acquitta 
20 

21 
would bar retrial under double jeopardy. 

22 In Department of Revenue v. National Indem. Co., 45 Wash.App. 59, 723 P.2d 118 

23 
(1986) the court granted review under RAP 2.3(b)(2) "because the superior court's decision i 

24 

25 probably erroneous and might deprive the Departments of bond proceeds[.]". At issue · 

National Indem. Co. was simply the loss of interest while .two departments awaited the end of th 

bond period. In other words, the court construed the "change in the status quo: to be a simpl 

matter of establishing harm. The reasoning in Minehart v. Morning Star Boys Ranch, Inc., 15 

Wash.App. at 465, FN 5, wherein the court exhorts petitioners for review to plainly identify th 

relevant "harm." Obviously the City is harmed by the suppression of its blood test evidenc 
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because the City can no longer even allege a per se violation of RCW 46.20.502 - it must rel 

upon the impairment prong. In addition, the City is logically prohibited from explaining to th 

jury that the trial court suppressed its blood test evidence. Accordingly, the jury will never he 

that the officer collected the evidence and the officer's credibility is undermined because th 

general public is well aware that blood testing is available and used in Washington. Th 

officer's failure to either offer a test or explain its absence to the jury necessarily impugns hi 

DUI investigation skills and his general credibility. The loss ofthe per se prong and the damag 

to the credibility of the officer are sufficient to establish a change in the status quo as articulate 

by National Indem, Co. 

Importantly, this decision will affect every subsequent case in the municipal court 

The state DUI packet is the opinion of the State's Attorney General as to the impact of curren 

ICW laws. Every blood Cl;tse should be processed consistent with state authority. The municipa 

court is directly contrary to the analysis for the City of Kent and the State. Accordingly, ever 

subsequent blood case is affected by the current decision. The City is unable to pursue any bloo 

case properly until the current decision is reviewed. 

2. A writ of review is a 
decision 
remedy. 

Absent review by writ, no remedy exists to reverse the erroneous suppression o 

evidence in this case. The suppression below did not terminate the prosecution's case, therefor 

an appeal prior to trial is precluded. RALJ 2.2. 

If the matter proceeds to trial, the error which the City complains of will have becom 

moot. The result of the trial must logically be either an acquittal or a conviction. Neithe 

circumstance provides the City an opportunity to appeal the suppression. RALJ 2.2( c )(1) an 
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both ·state and federal constitutions forbid an appeal from an acquittal. Similarly, if th 

prosecution obtains a conviction, appeal is precluded because the prevailing party may no 

appeal a favorable judgment. RALJ 2.1 (a). Thus, no appeal of the suppression proceeding i 

possible for the prosecution in this matter and a writ should issue. See e.g. Seattle v. Keene, 10 

Wn.Ap. 630,31 P.3d 1234 (2001). 

The defense may argue a cross-appeal is an adequate remedy. Aside from th 

obvious incongruity of arguing the City's right of "appeal" should be construed to rely entirel 

upon the defendant's choice to appeal, a mere possibility of a remedy should not be construed a 

a substitute for an actual review. The possibility of a remedy is not a remedy. 

If the trial court's illegal suppression is not addressed and the City is required t 

proceed to trial, the wrongful suppression is not remedied. The ill of which the City complained 

proceeding to trial without critical evidence of guilty, will have occurred. The mere possibili 

that the City might, under an unlikely and speculative set of circumstances, have its complaint 

addressed in another trial is no "remedy".1 

Black's Law Dictionary 5th Ed. Defines "adequate. remedy" as: 

[A] remedy which is plain and complete,· and as practical 
and efficient to the ends of justice and its prompt 
administration as a remedy in equity[.] 

The equitable remedy the City seeks is review of the illegal suppression by Writ. W 

simply cannot equate the plain, complete, and immediate remedy of review by Writ with th 

circuitous, speculative and lengthy process of awaiting the possibility that a second trial woul 

be ordered by a RALJ judge based upon a possible appeal successfully pursued by the defense o 

· 
1 Gall Landau Young Constr. V. Hedreen, 63 Wn.App. 91, 99, 816 P.2d 762 (1991)(Court properly exercises equity 
jurisdiction when remedy is not certain or does not provide complete relief). 
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an unknown issue after a trial in which the prosecution might prevail without its most persuasiv 
2 

evidence. 
3 

4 The court in Seattle v. Keene, 108 Wn.App. 630 (2001) cited with approval Bushma 

5 
v. New Holland.2 The Bushman court concluded a Writ is appropriate to address pre-tria 

6 

7 
discovery complaints because "the trial court's alleged erroneous interpretation of the discove 

8 rules would greatly hinder the plaintiff in her investigation of the case and greatly restrict he 

9 

10 
ability to present evidence at trial. "3 In this case our circumstances mitigate even more favorabl 

11 for a Writ because, unlike the defendant in Bushman, the City has no right of appea1.4 

12 
Our legal circumstance is also similar to State v. Mac!!, where petitioner sought 

13 

14 
Writ to prevent a trial based upon a double jeopardy violation.6 The Mack court held th 

15 petitioner should not be required to litigate the case in municipal court and re=litigate the case · 

16 
Superior Court in order to address the merits of whether he should even have had the first trial 

17 

18 This same analysis is followed in numerous subsequent cases. 7 Thus, even if the City had a righ 

19 'to appeal, the conclusion of these cases support a finding that appeal would not be an adequat 
20 

21 
remedy. 

22 In State v. Glassel, the court held that grant of a deferred prosecution petition afte · 

23 
trial was an act in excess of jurisdiction and a Writ to the superior court should have bee 

24 

25 granted to reverse the illegal act. Although a petition for deferred prosecution might someda 

2 83 Wn.2d429, 518 P.2d 1078 (1974). 

3 Bushman, 83 Wn.2d at 432. 

4 See e.g. State v. Whitney, 69 Wn.2d 256, 418 P.2d 143 (1966). 

5 89 Wn.2d 788, 576 P.2d 44 (1978). 

6 Writ of Prohibition cases differ in many way from Writs of Review, but they share the same requirement of a 
"plain, adequate, and speedy remedy". 
7 See e.g. State v. Mandel, 23 Wn. App. 562, 597 P.2d 443 (1979); State v. Ladiges, 66 Wn.2d 273, 401 P.2d 977 
(1965); State v. Miller, 59 Wn.2d 27, 265 P.2d 612 (1961). 
8 37 Wn.App. 131, 678 P.2d 827 (1984), rev. denied 102 Wn.2d 1008 (1984). 
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be revoked and defendant eventually be convicted, the implicit reasoning was that a possibl 
2 

3 
favorable future outcome in not a "plain, adequate, and speedy remedy." Like the Glasser court 

4 this court should conclude that a speculative favorable outcome by cross-appeal is neither 

5 
"plain" nor an "adequate" remedy. 

6 

7 
Similarly, in City of Mount Vernon v. Mount Vernon Municipal Court, the court hel 

8 that a Writ of Review should have been issued to correct the illegal suppression of a breath tes 

9 
result based on a plainly erroneous interpretation of a WAC. The City of Mount Vernon wa 

10 

11 precisely in the same position as the City in this case and a write should issue. 

12 
Applied here, the cases cited above strongly support the conclusion that no "adequat 

13 

14 
remedy" is available. 10 The inherently speculative nature of cross-review is not a "plain 

15 adequate, and speedy remedy" and a writ should issue. 

16 
3. This court should review of the tria 

17 court's decision. 
18 

19 CrRLJ 3.3 (b)(2) requires that a defendant released from jail be brought to tria 
20 

21 
not later than 90 days after the date of arraignment, unless a period of time is excluded pursuan 

22 to CrRLJ 3.3(e). A new commencement date may be established uponthe·acceptance ofrevie 

23 
or grant of a stay by an appellate court, or the issuance of a writ of review. CrRLJ 3.3(c)(2)(iv). 

24 

25 Should the court issue a writ of review, RCW 7.16.070 requires such a writ to require the part ' 

to whom it is directed "to desist from further proceedings in the matter to be reviewed.' 

Additionally, without a stay, the power of the inferior court is not superseded. See RC 

7.16.080. 

9 93 Wn.App. 501, 973 P.2d 3 (1998) 

10 See also, State v. Houser, 91 Wn.2d 269, 588 P.2d 219 (1978)(where trial set beyond speedy trial deadline, Writ is 
appropriate remedy to prevent trial). 
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The City expressly requests a stay of proceedings pending review of the tria 

2 
court's decision as permitted under RCW 7.16.080 to prevent speedy trial concerns that rna 

3 

4 arise from seeking review from the Superior Court. 

5 
4. CONCLUSION 

6 

7 
The trial court acted illegally when it ordered the suppression of blood test evidence 

8 and the City has no adequate, plain, and speedy remedy. The Superior Court should review th 

9 
decision of the trial court and stay proceedings in the lower court pending review and decision. 

10 

11 

12 

13 Respectfully Submitted this 1st day of June, 2015. 

14 

15 
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( 

IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

CITY OF KENT, 

Petitioner, 

vs. 

THE HON. GLENN PHILLIPS, JUDGE, 
KENT MUNICIPAL COURT, AND JOANNE 
KANDLER, DEFENDANT, 

Respondents. 

No.: 

MUN. CT. NO. K105740 

APPLICATION FOR WRIT OF REVIEW 
RCW7.16 

APPENDIX I 
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1 

2 

3 

( 

IN THE KENT MUNICIPAL COURT 
FOR THE CITY OF KENT, KING COUNTY, STATE OF WASHINGTON 

CITY OF KENT, a municipal corporation, 

Plaintiff, 

NO. K105740 
15.:1004 

4 vs. COMPLAINT 

5 Kandler, Joanne Renee COUNT. 
Defendant(s). 

6 »-------------------------------~ 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I, Prosecuting Attorney for the City of Kent, In the name and by the authority 
of the State of Washington, do accuse the Defendant of the crime of Driving Under 
The Influence , committed as follows:. 

That the Defendant, In Kent, Washington, on or about January 22, 2015, did 
drive a vehicle and he or she had, within two hours after driving, an alcohol 
concentration of 0.08 or higher and/or a THC concentration of 5.00 ng/mL as shown 
by analysis of his or her breath or blood and the amount of alcohol sufficient to cause 
the measurement of his or her breath or blood to register 0.08 percent or greater 
within two hours of driving was present In his or her system while he or she was 
driving and/or the amount of THC concentration sufficient to cause the measurement 
of his or her blood to register 5.00 ng/mL or greater within two hours of driving was 
pr~sent In his or her system while he or she was driving, or was under the Influence of 
or affected by Intoxicating liquor or any drug, or was under the combined Influence of 
or affected by Intoxicating liquor and any drug. 

The City further alleges that: D the defendant refused the breath test; D the 
breath test results were .15 or greater; and/or D there were passengers In the 
vehicle under of age of 16; and/or 

Contrary to KCC 9.36.010, RCW 46.61.502, and against the peace and dignity 
of the City of Kent, State of Washington 

DATED this 23rd day of January, 2015 

TAMI A. PERDUE, WSBA #20017 
MICHEL& D. WALKER, WSBA #29266 
JULIE STORMES, WSBA #34882 
BENJAMIN B. MILGROM, WSBA #36237 
SARA M. WATSON, WSBA #42862 
TAMMY L. WHITE, WSBA #43595 
PROSECUTING ATTORNEY 
ATTORNEY FOR THE PLAINTIFF 

- 1 TOM !BRUBAKER 
Kent aty Attorney 

220 • 4"' Avenue South 
Kent, Washlngt<>n !18032 

P: (253) 856-5770 
F: (253) ass-sno 
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2 
IN THE KENT MUNICIPAL COURT 

3 FOR THE CITY OF KENT, KING COUNTY, STATE OF WASHINGTON 

4 CITY OF KENT, a municipal corporation, NO. K105741 
15-1004 

5 Plaintiff, 
vs. COMPLAINT 

6 

Kandler, Joanne Renee COUNT 
7 Defendant(s). 

8 

9 I, Prosecuting Attorney for the City of Kent, tn the name and by the 
authority of the State ofWashlngton, do accuse the Defendant of the crime of 

10 Possession of Legend Drug Without a Prescription, committed as 
follows: 

11 
That the Defendant, In Kent, Washington, on or about January 22, 

12 2015, pid possess a legend drug, as defined In RCW 69.41.010, without a valid 
order of prescription as defined by RCW 69.41.030. 

13 
Contrary to KCC 9.02.150, RCW 69.41.030 and against the peace and 

14 dignity of the City of Kent, State of Washington. 

15 
DATED this 23rd day of January, 2015 

16 

17 

18 

19 TAM A. ERDUE, WSBA #20017 
MICHELE D. WALKER, WSBA #29266 

20 JULIE STORMES, WSBA #34882 
BENJAMIN B. MILGROM, WSBA :f!36237 
SARA M. WATSON, WSBA #42862 21 

TAMMY L. WHITE, WSBA #43595 
22 PROSECUTING ATTORNEY 

ATTORNEY FOR THE PLAINTIFF 
23 

24 

25 
- 1 TOM BRUBAKER 

Kent Oty Attorney 
220 - 4th Avenue South 

Kent, Washington 98032 
P: (253) 856-sno 
F: (253) B56-6nO 
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

CITY OF KENT, 

Petitioner, 

vs. 

THE HON. GLENN PHILLIPS, JUDGE, 
KENT MUNICIPAL COURT, AND JOANNE 
KANDLER, DEFENDANT, 

Respondents. 

No.: 

MUN. CT. NO. K105740 

APPLICATION FOR WRIT OF REVIEW 
RCW7.16 

APPENDIX2 

Application for Writ of Certiorari- 1 TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
(253)856-5770 
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CITY OF KENT, 

Plaintiff, 

vs. 

IN THE MUNICIPAL COURT OF KENT 
STATE OF WASHINGTON 

Case No.: Kl05740 

MOTION TO SUPPRESS BLOOD DRAW 
RESULTS 

12 JOANNE KANDLER, 

13 

14 

15 

16 

Defendant 

COMES NOW the Defendant, Joanne Kandler, by and through her attoriley of record, Sc~tt R 

Robbins, and submits this Motion to Suppress Blood Draw results for Officer Failure to Giv . 

Implied Consent. 
17 

18 ISSUE PRESENTED 

19 Whether the court should grant the motion to suppress the results of the blood test whe 

20 Officer Dexheimer arrested Ms. Kandler and failed to give the required statutory implied consen 

21 
warning. 

22 
STATEMENT OF THE CASE 

23 

24 On January 22, 2015, Ms. Kandler was driving southbound on Military RoadS. when sh 

25 was pulled over by City of Kent police officer Dexheimer for expired tabs. After asking for Ms 

26 Kandler's license and registration, Officer Dexheimer reported smelling "a strong odor ofburne 

27 

28 

MOTION TO SUPPRESS BLOOD DRAW RESULTS -1- HUGIIES I ROBBINS, P .s. 
ATTORNEYS A'r LAW 
2000 112™ A VENUE NE 
BELLEVUE, WA 98004 

(425) 455-0390; FAX (425) 637-1214 
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marijuana coming from inside the Honda... and noticed that the white of Kandler's eyes wer 

reddened." 

In response to Officer Dexheimer's questions about the odor, Ms. Kandler stated that sh 

had "two puffs of[marijuana] about an hour prior," and used marijuana to address ADD, althoug 

she does not have a medical marijuana card. Ms. Kandler also admitted to taking Lexapro an 

Adderall that morning for ADD. Both medications are prescribed to her. See Knabstad motio 

8 filed 4-1-15/or Kandler Prescriptions. 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Ms. Kandler agreed to participate in the voluntary field sobriety tests; however, the test 

were administered on an asphalt driveway that had a "slight grade," despite Ms. Kandler' 

objection to the increased difficulty and subsequent proposal to move approximately 15 feet ove 

to a flatter surface. After the HGN, balance, walk and turn, one-leg stand, alphabet, fmger dexteri , 

and finger to nose test were completed, Officer Dexheimer stated that he "noticed obvious sign 

of impairment consistent with cannabis use" and placed Ms. Kandler under arrest for Dill an 

transported to the City of Kent Corrections Facility (CKCF). 

Upon arrival to CKCF, Officer Dexheimer reported asking Ms. Kandler if she would giv 

him voluntary consent for a blood draw, to which Ms. Kandler replied, "Sure." The officer reporte 

advising Ms. Kandler of "the voluntary blood draw warning" while she was still in the vehicle 

and Ms. Kandler said that she understood the warning and agreed to take the blood test. Ms 

Kandler signed the blood draw consent form after booking. See Exhibit "A" for Voluntary Bloo 

Draw Consent Form. 

At no time was Ms. Kandler advised of the consequences of refusing to submit either 

breath test or a blood draw, nor was she given the opportunity to submit a breath test. 

MOTION TO SUPPRESS BLOOD DRAW RESULTS -2- HUGHES I ROBBJNS, P.S. 
ATIORNEYS AT LAW 
2000 112m A VENUE NE 
BELLEVUE, WA 98004. 

(425) 455-0390; FAX (425) 637-1214 
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AUTHORITY 

I. OFFICER DEXHEIMER FAaED TO ADVISE MS. KANDLER OF 
STATUTORY IMPLIED CONSENT WARNINGS PRIOR TO REQUESTING 
VOLUNTARY OR BLOOD TEST 

Washington's implied consent law was passed by Initiative 242 in 1968 and codified a 

6 RCW 46.20.308. See Exhibit "B" the current Warnings. The Implied Consent Statute provide 

7 that drivers are deemed to have consented to a sample of their breath/blood and establishes cert · 

8· guidelines for testing in event that a test was used or sought to be used. State v. Wool~right, 5 
9 

Wn. App. 697, 704,789 P.2d 815 (1990). This statute directs that anyone who operates a vehicl 
10 

11 
in the state gives consent to submit a breath or blood test in the event they are arrested for suspicio 

12 of driving while intoxicated. RCW 46.20.308(1). The hnplied Consent Statute mandates that 

13 Officer possessing probable cause that the defendant was operating a motor vehicle while unde 

14 the influence of alcohol or drugs and is seeking a brea~lood test, SHALL inform drivers o 
15 

their rights in language that is in substantially the same form as the statute. RCW 46.20.308 (2) 
16 

17 
The use of the term SHALL creates a presumption of a mandatory obligation and does not allo 

18 for ap. individual artistic interpretation, unless contrary to legislative intent is apparent State v 

19 Krall, 125 Wn.2d 146, 148,881 P.2d. 1040 (1994); Erection Co. v. Department of Labor & Indus. 

20 

21 

22 

23 

121 Wn.2d. 513, 518, 852 P.2d. 288 (1993). 

AN ARREST AND A REQUEST FOR A BREATH/BLOOD 

AUTOMATICALLY TRIGGERS IMPLIED CONSENT 

24 To trigger the statute, both a valid arrest and reasonable grounds for the arresting officer t 

25 suspect that the driver was driving under the influence at the time of the arrest must exist. State v 

26 Avery, 103 Wn. App. 527, 534, 13 P .3d 226 (2000). Prior to the administration of the t~st, th 

27 

28 
driver must be informed of his or her implied consent warnings that both advise the driver of th 

MOTION TO SUPPRESS BLOOD DRAW RESULTS -3- HUGHES I ROBBINS, P.S. 
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consequences of submitting to or to refusal of the test, potential use of refusal evidence and info 

2 the driver of their right to have additional tests by a qualified person of his or her choosing. RC 
3 

46.20.308(2); State v. Bostrom, 127 Wn.2d 580, 902 P.2d 157 (1995). 
4 .. 

5 
The purpose of providing the implied consent warnings prior to administering the brea 

6 test is to enable a person to make a knowing and intelligent decision regarding submis.sion to o 

7 refusal ofthe test. Connolly v. Dep't of Licensing, 79 Wn.2d 500,487 P.2d 1050 (1971); DMVv. 

8 McElwain, 80 Wn.2d 624, 496 P .2d 963 (1972). To be sufficient, the warnings as read must permi 
'9 

someone of normal intelligence to understand the consequences of his or her actions. State v 
10 

11 
Whitman County Dist. Court, 105 Wn.2d 278, 714 P .2d 1183 (1986). Once a person i~ under arre 

12 for Dill, physical control, vehicular homicide, vehicular assault, felony Dill reading of implie 

13 consent is not optional. See State v. Avery, 103 Wn. App. 527, 535, 13 P.3d 226 (2000), RC 

14 46.20.308, State v. Turpin, 94 Wn.2d 820 (1980). 
, 

15 
MANDATORY BLOOD DRAWS DOES NOT VITIATE ALL RIGHTS 

16 

17 
The reading of some portions of implied consent applies to situations where individuals d 

18 not have the right to refuse. See Exhibit "B" Special Evidence Warnings. State v. Morales, 17 

19 Wn.2d. 560, 269 P.3d 263 (2012); State v. Turpin, Id., State v. Krieg, 7 Wn.App 20 (1972), RC 

20 46.64.520 (vehicular homicide), RCW 46.64.522 (vehicular assault), RCW 46.64.502(6) (felon 
21 

DIU). 
22 

23 
Under Turpin, exclusion is the appropriate remedy for violation of a defendant's statuto 

24 rights. State v. Turpin. 94 Wash.2d 820, 827, 620 P.2d 990 (1980) (holding that the taking ofth 

25 driver's blood without informing her of her right to seek additional testing violated RC 

26 

27 

28 
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46.20.308(1). 1 Similarly to Turpin, Officer Dexheimer's failure to comply with the implie 

consent statute should render the blood results inadmissible. The inquiry of whether the breath o 

blood results should be suppressed should end at the finding that Officer Dexheimer failed t 

advise Ms. Kandler of the implied consent warnings. Officer Dexheimer's failure to advise Ms 

Kandler of the statutory implied consent warnings, pursuant to the statute, deprived her th 

opportunity to make a knowing and intelligent judgment of how to proceed at that time. 

IT. OFFICER DEXHEIMER'S REQUEST FOR BLOOD WITHOUT 
IMPLIED CONSENT WARNINGS MADE MS. KANDLER'S VOLUNTAR 
CONSENT IRRELEVANT 

Where the implied consent statute applies, the State cannot avoid complying with th 

statute by obtaining a driver's "voluntary" consent to a blood test. State v. Avery, 103 Wn. App 

527, 535, 13 P.3d 226 (2000). Because the driver has already consented to a test'by virtue ofth 

implied consent statUte, additional consent is irrelevant where the statute is triggered. See State o 

Washington v. Krieg, 7 Wn. App. 20, 497 P .2d 651 (2000). An official request for consent witho~ 

the warnings would deprive the driver of the opportunity to make an informed decision as t 

whether to revoke his or her consent. See State of Washington v. Whitman County Dist. Court, 10 

Wn.2d 278, 714 P.2d 118 (1994). 

Officer Dexheimer's failure to advise Ms. Kandler of the implied consent warnings, 

required by law, renders Ms. Kandler's voluntary consent irrelevant because the legislature h 

mandated that once an individual is under arrest for DUI implied consent is required. This failur 

1 RCW 46.20.308(1) was divided into five sections in 1983, and the r~levant language of "additional testing'' is 
28 found in RCW 46.20.308(2). · 

MOTION TO SUPPRESS BLOOD DRAW RESULTS -5- HUGHES I ROBBINS, P.S. 
ATIORNEYS AT LAW 
2000 112m A VENUE NE 
BELLEVUE, WA 98004 

(425) 455-0390; FAX (425) 637-1214 



. ·- ... --.~--~---·~-·· .. ·· ....... ~·········· , ..... ··~··········-· ,, ..................... ' ...... ······· ... ·-··· ........ ·-·· ................. -···-···· ... ··········-··· .. . 

1 

2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

to advise ~s. Kandler undoubtedly weighs against Ms. Kandler's right to consider all the optio 

available to her after she was arrested, and Ms. Kandler should ~ot have to suffer from Office 

Dexheimer's failure to comply with the Implied Consent Statute. 

Had Officer Dexheier advised Ms. Kandler of the statutory implied ~onsent warnings, Ms 

Kandler would have been in a position of knowledge to voluntary consent to the blood draw, an 

the consent would then serve as a waiver to the warrant requirement in RCW 46.20.308(3), Stat 

v. Avery, Id., f!tate v. Krieg, Id. 

Conclusion 

RC~ 46.20.308 imposes a duty on an Officer, ignoring this statutorily imposed du · 

vitiates the authority of law underlying either a voluntary test or a test directed under a warrant. 

warrant or a voluntary test satisfies the police needs, but not a citizens needs. Implied Consen 

S'ijltute gives rights to both police and citizens. It is a balance struck by voters and legislature an . 
cannot be ignored by the court or circumvented by the police. Officer Dexheier' s actions · 

attempting to circumvent the Implied Consent Law vitiates Ms. Kandler's consent and mandate 

that the ~vidence gathered be suppressed. Without being advised as to the implied consen 

19 warnings, Ms. Kandler's ability to make a reasoned, intelligent, and informed decision as to th 

20 

21 

22 

23 

24 

25 

26 

27 

28 

options available to her were severely undermined. Based upon the foregoing, the Ms. Kandler' 

· blood test results should be suppressed. 

Dated this _l_of April, 2015. 

MOTION TO SUPPRESS BLOOD DRAW RESULTS 

HUGHES I ROBBINS, P.S. 

Sco . Robbins, WSBA #19296 
Attorney for Defendant 

-6- HUGB;ES I ROBBINS, P.S. 
ATTORNEYS AT LAW 
2000 112™ A VENUE NE 
BELLEVUE, WA 98004 

(425) 455-0390; FAX {425) 637-1214 
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Exhibit "A" 



-------------- ------- ········. --·· ····- ···-·······,·····-·----· .. 

WASHINGTON STATE 
DUI ARREST REPORT 

NOTE: READ THIS FORM WHEN THERE ARE EXIGENT CIRCUMSTANCES. OR wHEN A SEARCH WARRANT AUTHORizES THE BLOOD 
DRAW. 

WARNING/ YOU ARE UNDER ARREST FOR: 
0 VEHICUlAR HOMICIDE 
D UNCONSCIOUS (DUIIPHYSICAL..CONTROLMINOR-DRIVER) 
0 FELONY DUI or FELONY PHYSICAL CONTROL 
D VEHICUlARASSAULT 
D CUI ARREST RESULTING FRQM A!iAC.CIDENTWJTH SERIO! IS BODIOOt>l "IRY TO A!IIO!l:lEJ:C------------------

A TEST OF YOUR BLOOD WILL BE ADMINISTERED TO DETERMINE THE CONCENTRATION OF ALCOHOL AND/OR ANY DRUG IN YOUR BLOOD; 
DUE TO THE CIRCUMSTANCES OF YOUR ARREST, THIS WILL BE DONE REGARDLESS OF YOUR CONSENT; YOU HAVE 'rHE RIGHT TO 
ADDITIONAL TESTS ADMINISTERED BY A QUALIFIED PERSON OF YOUR OWN CHooSING. 

On ---..,.......-;-.----'I read the above wamlng to __,_ _________ -.===t------------
(dale) (defendant) 

Officer Dale Time 

NamerriUe of P.erson who extracted the blood: 

Signature of Person who extracted the blood: 

Date: nrhe of Blood Draw: -------- -----------

Distribution-Original Receipt placed In case file; 1 copy (person from whom the blood was drawn or left with medical staff If person Is unavaUable): 
1 copy (Prosecutor): 1 copy (Officer); 1 copy (person who extracted the blood). 

I, "'DMNE( J:2tND~ ,volunlarilypennltofficer D, D~f'11e:'\.._ 
obtain a sufflclentameunt of my blood toteSiifo detennlne Us alcohol and/or drug content. 

I understand thai I have the right to refuse to give consent to a voluntary blood draw and that I may require the oflicer(s) to oblaln a search warrant. 

lo 

I understand that the blood will be extracted by a physician, a registered nurse, a licensed praCtical nurse, a nurrllng assistant, a physician asslstan~ a 
health care assistant, a first responder, en emergancy medical iechnlclan, or a technician who Is trained In wilhdrawlng blood. 

I reallze that the blood will be tested to delennlne blood alcohol level end to detect the presence and/or level of marijuana, or any drug as defined by RCW 
<16.61.640. I understand that If the lest reveals 11 blood alcohotleveland/or the presence and/or level of marijuana, or any drug as defined by RCW 
<16.61.540, lhallhe blood alcohollevelandfor the presence and/or level of marijuana, or 11ny drug, may be used as evidence against me In subsequent 
legal proceedings. 

l1mderstand !hall have right to additional tests administered by a qualified person of my choosing. 

If 1 wish to consult wllh en a Homey before giving consent, reasonable efforts will be made to put me In telephonic contact with a public defender or an 
eHomey of my choice. · · 

lQDIUIAI~IIJ!fWII-9IIlll.llknowlngly, freely, and voluntarily, without threats of duress against my persontf~~frewaid. 

J-l.t:& 
Date Time 

!7tY 

J..-~ 2 -.;¥;1 'I 
Dale 

!.f£.'2...0 
Time 

· oextractedtheblood:. ~~~~ ~L ; 
'Signature of Person who extracted the blood: "'f._ _. ~ • /?.? . I 

Time of Blood Draw: . · D 2.5" ·;.: ,.___.--=-=-o=----

Dlstrlbutloll-Orlglnf!l Receipt plac.ed In case file; 1 copy (person from whom the blood was drawn or left wllh medical staff If person Is unavailable); 
1 topy (Prosecutor): 1 copy (Officer): 1 copy (person who extracted the blood), 

3000..110.11l8 {R 711~) Pa~7 
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' I 

WASHINGTON STATE 
DUI ARREST REPORT 

CASE I CITATIOfl NUMBER 

IMPLIED CONSf;NT WARNING FOR BREATH 
WARNING! YOU ARE UNDER ARREST FOR: 

· (check appropriate box[es]) 

0 RCW 46.61.502 OR RCW 46.61.504: Driving or being In aclual physical control of a motor vehicle while under the Influence oflntoxicaUng 
fiquor endfor drugs. 

0 RCW 46.61 ,503: Being under 21 yearS of age and driving or being In actual physical control of a motor vehicle after consuming alcohol or 
mariuana. . · 

D RCW 46.25.110: Driving a comm.erc!al motor vehicle while having alcohol or THC In your system. 

FURTHE~, YOU ARE NOW BEJNG ASKED TO SUBMIT TO A TEST OF YOUR BREATH WHICH CONSISTS OF TWO SEPARATE SAMPLES OF YOUR BREATH, TAKEN 
INDEPENDENTLY, TO DETERMINE ALCOHOL CONCENtRATION, . 

1. YOU ARE NOW ADVISED THAT YOU HAVE THE RIGHT TO REFUSE THIS BREATH TEST; AND THAT IF YOU REFUSE: 

(A) YOUR DRIVER'S UCENSE, PERMIT, OR PRNILEGE TO DRIVE WILL BE REVOKED OR DENIED BY THE DEPARTMENT OF LICENSING FOR AT LEAST ONE 
YEAR; AND 

(B) YOUR REFUSAL TO SUBMIT TO THIS TEST MAY BE USED IN A CRIMINAl TRIAL 

2. YOU ARE FURTHER ADVISED THAT IF YOU SUBMIT TO THIS BREATH TEST, AND THE TEST IS ADMINISTERED, YOUR DRIVER'S LICENSE, PERMIT, OR 
PRIVILEGE TO DRIVE WILL BE SUSPENDED, REVOKED, OR DENIED BY THE DEPARTMENT OF LICENSING FOR AT LEAST NINETY DAYS IF YOU ARE: 

(A) AGE TWENTY-ONE OR OVER AND THE TEST INDICATES THE ALCOHOL CONCENTRATION OF YOUR BREATH IS 0.08 OR MO~, OR THE TEST 
INDICATES THE lliC CONCENTRATION OF YOUR BLOOD IS 5.00 OR MORE, OR YOU ARE IN VIOLATION OF RCW 46.61.502, DRMNG UNDER THE 
INFLUENCE, OR RCW 46.1!1.504, PHYSICAL CONTROL OF A VEHICLE UNDER THE INFLUENCE; . 
OR . 

(B) UNDER AGE TWt;:NTY-ONE AND lliE TEST INDICATES THE ALCOHOL CONCENTRATION OF YOUR BREATH IS 0.02 OR MORE, OR THE' TEST INDICATES 
THE THC CONCeNTRATION OF YOUR BLOOD IS ABOVE 0,00, OR YOU ARE IN VIOLATION OF ROW 46.61.502, DRIVING UNDER THE INFLUENCE, OR 
RCW 46.61.504, PHYSICAL CONTROL OF A VEHICLE UNDER THE INFLUENCE, 

THE BREATH TEST INSTRUMENT WILL NOTTEST FOR THC CONCENTRATION IN A BREATH SAMPLE. 

a. IF YOUR DRIVER'S UCENSE, PERMIT, OR PRIVILEGE TO DRIVE IS SUSPENDED, REVOKED, OR DENIED, YOU MAY BE ELIGIBLE TO IMMEDIATELY APPLY 
FOR AN IGNITION INTERLOCK DRIVER'S LICENSE. 

4. YOU HAVE THE RIGHT TO ADDITIONAL TESTS ADMINISTERED BY ANY QUALIFIED PERSON OF YOUR OWN CHOOSING. 

FOR THOSE NOT DRMNG A COMMERCIAL MOTOR VEHICLE AT THE TIME OF ARREST: IF YOUR DRIVER'S LICENSE IS SUSPENDED OR REVOKED, YOUR 
COMMERCIAL DRIVER'S LICENSE, IF ANY, WILL BE DISQUALIFIED. 

FOR T.!iOSE DRIVING A COMMERCIAL MOTOR \II;_HICU: AT THE TIME OF ARREST: IF YOU EITHER (A) REFUSE THIS TEST OR iBl SUBMIT TO THIS TEST AND 
THE TEST INDICATES AN ALCOHOL CONCENTRATION OF 0.04 OR MORE, OR ANY MEASURABLE AMOIJNT OF THC CONCENTRA'tiON, YOU WILL BE 
DISQUALIFIED BY THE DEPARTMENT OF LICENSING FROM DRMNG A COMMERCIAL MOTOR VEHICLE. 

I HAVE READ THE ABOVE STATEMENT TO THE SUBJECT I HAVE READ OR HAVE HAD READ TO ME THE ABOVE STATEMENf(S). 

OFFICER'S SIGNATURE SUBJECT'S SIGNATURE 

DATE /TIME· LOCATION 

WILL YOU NOW SUBMIT TO A BREATH TEST? 0 YES 0 NO 

Did subjecl express any confusion regarding the 
lmpiled consent wamfngs? H yes. explain below. D YES 0 NO 

0 At the time .of this test(s), I was certified to operate the BAC DATAMASTER and the BAC DATAMASTER COM end possessed a valid permit Issued by 
tile Stat~ Toxicologist . · 

D A! the tli!Je of this ie~(s) •. l wa.s certlfl!!d to operate the DRAEGER ALCOTEST 9510 and possessed a valid P.~rrnlllssued by the Slate Toxicologist. 

~&W~~~'il?S'J~~~? MOUTH CHECKED? ~MOUTH CHECK? (If Necessary) ANY FOREIGN SUBSTANCES FOUND? EXPLAIN: 
TIME? TIME? 

BYES BNO 
.D.~.s O.No Oves D NO DYES D NO REMOVED YES· ", . t-10 , · 

8 I obseived the subject from the lime of the mauth check through the completion of the breath test. · · 
The subje~ did not vomit, eat, drink, smoke, or place any foreign substance In his/her mouth during the observa~on time. . . . . 

D At the time of~fs les~ I possessed a valid permit Issued by the Stale Toxicologist and was I PBT READING I PEITTIME 
certlfled lo (£elllte the PBT. Th~)test was performed In accordance with the Stale Toxicologist's 
protocols. · hapler 448~15 WAC 
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

CITY OF KENT, 

Petitioner, 

vs. 

THE RON. GLENN PHILLIPS, JUDGE, 
KENT MUNICIPAL COURT, AND JOANNE 
KANDLER, DEFENDANT, 

Respondents. 

No.: 

MUN. CT. NO. Kl 05740 

APPLICATION FOR WRIT OF REVIEW 
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APPENDIX3 

Application for Writ of Certiorari- 1 TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
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IN THE MUNICIPAL COURT FOR THE CITY OF KENT 
COUNlY OF KING STATE OF WASHINGTON 

CITY OF KENT, 

Plaintiff, 

vs. 

KANDLER, JOANNE 

Defendant. 

NO. K105740 

THE PLAINTIFF CITY'S RESPONSE TO 
THE DEFENDANT'S MOTIONS TO 
SUPPRESS. 

' 
RESTATEMENT OF ISSUES PRESENTED 

1. Implied Consent Warnings are not required to be read to a 
defendant under arrest for DUI wherein the officer Is seeking to 
obtain a blood test. 

. ' 

2. The blood test result Is admissible based on the defendant's 
com~ent to the blood draw. · 

3. City moves to dismiss Count II. 

FACTS 

The City relies on the narrative/DUI Arrest Report of Ofc. Dexheimer, 

17 attached as Ex. 1, to provide the factual background for this case. The city 
I . 

18 reserves the right to formally admit the attached exhibit, as well as to 
' 

19 supplement the same with testimony. 

20 

21 

22 

23 

ARGUMENT 

1. The defendant's blood test results are admissible at trial as no Implied 
Consent Rights are required In this state for blood tests. 

Every [DUI] suspect must be advised of these four distinct rights prior to 

24 being offered a breath test In our state: (1) you have the right to refuse the 
THE PlAINTIFF c;:ITY'S RESPONSE/K105740 - 1 

25 

. ..:, .. 

DEFENSE COPY 
~·'J·~.I"""'~·!. 

Tom Brubake 
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1 
breath test; {2) if you refuse to submit to the brea.th test your privilege to drive 

2 
will be revoked or denled;n (3) your refusal to take the breath test may be used 

3 
In a criminal trial; and (4) if you take the breath, you have the right to 

4 additional tests administered by any qualified person of your own choosing. 

5 RCW 46.20.308. This 4-part· warning enables the driver to make an intelligent 

6 decision how to exercise his or her statutory rights. State v. Bartels, 112 Wn.2d 

7 882, 886 (1989). RCW 46.20.308 specifically states that any test administered 

a shall be of breath only, except in the following circumstances: (1) if a person Is 

9 unconscious; (2) a per-Son Is under arrest for felony DUI, vehicular homicide, 

10 vehlcul.ar assault; or (3) a person Is under arrest for DUI where an accident 

11 occurred where serious bodily Injury. If any one of these situations Is present, 

12 the statute authorized a blood test to be administered without a consent . 
13 pursuant to a search warrant, a waiver of the warrant requirement or when 

14 
~xlgent clrct.,.~mstances exist. In this case, none of the circumstances allowing a 

15 
blood test Is involved. As such, the only test the officer could obtain via the 

16 
Implied Consent statute was a breath test. 

17 
Unlike a breath test, there are no Implied consent warnings for a blood test 

18 
In misdemeanor cases. RCW 46.20.308. When a person Is arrested for DUI 

19 
and the suspected drug that the person Is under the Influence of is marijuana, 

20 

21 
the only valid. test that can be conducted is a blood test. RCW 46.61.506 (2)(b) 

states, "blood analysis of the person's THC concentration shall be based upon 
22 

23 
nanogram~ per milliliter of whole blood. Breath tests are not currently 

24 authorized for the testing for the presence of marijuana In a person's body. No 

THE PlAINTIFF CITY'S RESPONSE/K105740- 2 
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1 
RCW or Implied Consent applies to the testing of a person's blood for 

2 
misdemeanor DUI offenses. Hence, no warnings can be given as no s~ch 

3 
warning exists In the law of this State. Therefore, the failure of an officer to 

4 

5 

6 

7 

8 

9 

11 

12 

13 

. 14 

read the Implied Consent warnings for breath, is irrelevant to this case as this 

was a blood draw for the determination of presence of marijuana. As such, the 

defendant's motion to suppress mush be denied. 

2. The blood test result Is admissible based on the defendant's consent to 
the blood draw. 

A blood test for a misdemeanor offense of DUI Is a search under the Fourth 

(overruled on other grounds). As the blood test Is a search, It can only be 

authorized by an exception to the warrant requirement or by the police 

obtaining a search warrant for the blood. Warrantless searches are per se 

unreasonable ... subject to a limited set of carefully drawn exceptions. State v . 

15 Snapp, 174 Wn.2d 177, 188-189 (2012). Exceptions to the warrant 

16 requirement fall Into several broad categories: consent, exigent 

17 circumstances, searches Incident to valid arrest, Inventory searches, plain 

18 view, and Terry investigative stops. State v. Ladson, 138 Wn.2d 343, 349 

19 

20 

21 

22 

23 

24 

25 

(1999); 

It Is the city's position that the consent exception to the warrant 

requirement Is present in this case. 

a. The defendant's consent to the blood draw was valid. · 

The voluntarlness of consent is a question of fact to be determined by 

THE PLAINTIFF CITY'S RESPONSE/K105740 - 3 Tom Brubake 
City of Kent Legal Departmen 
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1 
considering the "totality of the circumstances surrounding the alleged consent". 

2 
State v. Rodriguez, 20 Was~. App. 876, 878 (1978}. Unless there Is proof of 

3 
force, fear or compulsion - an overt coercion or a direct duress or proof from 

4 which coercion should be infe'rred- the courts have no valid reason to suppress. 

5 State v. Bower, 72 Wn.2d 634, 644 (1968). Bowing to events, even if one Is not 

6 happy with them, Is not the same things as being coerced. State v. Rye, 2 

7 Wash. App 920, (1970) • 

. 8 The defendant's argument stems from the position that consent for a blood 

9 draw cannot be obtained absent the reading of warnings pursuant to RCW 

10 46.20.308. Here, the defendant was arrested for DUI where the officer ha~ a 

11 reasonable belief his Impairment was caused by marijuana/THC. . As the officer 

12 
Wi3S required under RCW 46.61.506 to obtain blood for testing of any potential 

13 THC levels, the reading of Implied consent warnings for breath would have been 

14 
confusing and inapplicable. Instead the officer read the defendant the 

15 

16 

17 

18 

19 

20 

21 

voluntary blood draw consent form which contained the following statements: 

(1) the defendant understo·od she had the right to refuse to. give consent to a 

blood draw and may require the officer to get a warrant; (2) the defendant 

understands that the blood will be drawn by a duly authorized person; (3) the 

defendant understands that the blood will be tested to determine the presence f 

marijuana or any other drug In her system; and (4) that the defendant may 

have additional testing administered by a qualified person of her choosing. 
22 

23 
Further the consent form notifies the defendant that If she wishes to consult 

24 with an attorney before giving consent, reasonable efforts will be made to put 

THE PLAINTIFF CITY'S RESPONSE/K105740 - 4 
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1 

2 

3 

4 

the defendant In contact with an attorney. Lastly before requiring the signature 

of the defendant the form states that the persons signing has provided their 

consent knowingly, freely, and voluntarily, without threats of duress against her 

person of promises of reward. The voluntary consent form could not have been 

5 clearer that the defendant had every right to refuse, had full knowl~dge how 

6 the blood would be drawn, what the blood was b~ing drawn for, that they could 

7 have their own test and that they could talk to an attorney prior to deciding to 

a consent. The defendant had those rights read to her and readily consented to 

9 the blood draw and affixed her signature to the form. 

10 Based on the above, the city maintains the defendant's consent to the blood 

11 draw In his case was valid and not coerced. No warrant was therefore required, 

12 and the results of the test are admissible at trial. 

13 

14 

15 

. 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3~ City moves to dismiss Count II. 

City moves to dismiss Count II. 

CONCLUSION 

' 
Based on the foregoing, the city asks the court to deny each and all of the 

defendant's motions to suppress and/or dismiss. 

DATED this 12th day of May 2015. 

sy: ~, .l\-*3utvJ--

. 
THE PLAINTIFF CITY'S RESPONSE/K105740 " 5 

Tami A. Perdue, WSBA # 20017 
Chief Prosecuting Attorney 
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STATE OF WASHINGTON 
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KANDLER, DEFENDANT, 

Resp0ndents. 

No.: 
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3 

4 
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6 

7 

8 

9 

10 

11 

12 

13 

CiTY OF KENT,. 

Plaintiff, 

vs. 

JOANNE ~DLER, 

.Defenda.I!t 

Rcce,. 
MAY 15 Zots . 

kENrL4woo 
rn THE !{ENT MJJ.NICJPAL CoURt Pl 

STATE OF WASHINGTON 

Case No.: K105740 

DEFENDANT'S REPLY TO PLAINTIFF'S 
RESPONSE TO MOTION TO SUPPRESS 

(Clerk's Action Required) 

14 Implied Consent Applies:Egually To Drugs And Alcohol 

15 Fifteen years ago the State attempted ·to argue that implied consent d,oes not apply to di:ti 

16 cases. Statev. Avery, 103 Wn. App. 527,535, 13 P.3d226 {2000). The St~tewas wrong then an 

17 the City is wrong· now. The A very court h~ld that the arrest triggering the Statute may be for ''an 

lB offe~se." Id. at 536; Fritts v. Dept. ofMotor Vehicles, 6 Wn. App. 233,238,492 P.2d 558 (1971} 

19 Williams v .. Department o.fLicensing, 46. Wn. App. 453, 455, 731 P .2d 531 ( 1986). 

2Q The Implied Consent statute has never been static from its inception in the 1968 initiativ 

21 242 through today. The st!itute has changed over the years as the legisla~e continues to tinke 

22 with it. The Bostrom.decision provides a good historical overview ofthe evolving Implied Col1Sen 

23 statute over the years, which started off only warning of civil penalties but in time has changed t 

24 include criminal penalties. State v. Bostrom, 127 Wn.2d 580 (1995). Further, the court in Pattinso 

25 held that the fact that admini~t:J;ative proceeding and penalties are distinct from cr-imi 

26 pro~eedings and penalties ·does not make· the warning misleading to infotni the driver of accurat 

27 

28 
DEFENDANT'S REPLY TO PLAINTIFF'S 
RESPONSE TO MOTION TO DISMISS -I-

HUGHES·I ROBBINs,.p;s. 
ATI'ORNEYS AT LAW 
2000 112m A VENUE NE 
BELLEVUE, WA 98004 

(425) 455-0390; FAX (425) 637-1214 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

information about the loss of license that will o.ccur as the result ofa criminal conviction. Pa:ttiso 

v. Department of Licensing, 112 Wn. App. 670, 676, 50 P.3d 295 (2002). 

2013 Marked A Significant Change To Several Statutes'FoUowing.The 
Initiative 502 (Legalization .of Marijuana). 

Prior to initiative 502 passing, Washington State never had a ''Presumption oflntoxication' 

due to THC. Initiation 502 created a 5 nanogram presumption of impairment, which was adopte 

by the Implied Consent statut~. RCW 46.20.308. The legislature mandated that after arres:Ung 

driver suspected to be under th~ influence of alcohol or THC, all officers ".,. shall warn the drive 

in substa.D:tially the following language... [the Implied Consent waniin:gs are contained i 

12 provisions (a)-(d)]/' See RCW 46.20.308 (2) .. 

13 

14 

15 

16 

·11 

18 

19 

As demonstrated, officers are required to read the Implied Consent warnings in order t 

convey to the driver both .the 5 nanogram presumpti~n and. the avail~;bility of Ignition l:hterloc 

License. In this case, Ms. Kandler was (a) operating a car; (b) Officer Dexheimer had probabl 

cause to believ~ that she was under the influence of THC; and (c) Officer Dexheimer arrested Ms 

Kandler for DUI based upon THC impairment. This is all that is needed to trigger the mandate 

of RCW 46.201308. See also State v. Ayery, 103 Wn. App. at 533. Officer Dexheimer wa 

20 
required to read the Implied Consent warning to Ms. Kandler and he failed to do so. 

21 

22 

23 

24 

25 

26 

27 

28 

The purpose of providing the Implied Consent warnings prior to requesting a Stat 

administered test is to enable a person to make a knowing and intelligent decision regardin 

submission to or refusal ofthe test. Connolly v. Dep't of Licensing, 79 Wn.2d 500,487 P.2d 105 

(1971); Department of Motor Vehicles v. McElwain, 80 Wn.2d 624,496 P.2d 963 (1972). To b 

sufficient, the warnings .must pennit someone of normal intelligence to understand tij 

DEFENDANT'S REPLY TO PLAINTIFF'S 
RESPONSE TO MOTION TO DISMISS -2-

HUGHES I ROBBINS, P.S. 
ATTORNEYS A 'fLAW 
2000 112m A VENtJE NE 
BELLEVUE, WA 9'8004 

(425) 455·0390; FAX (425) 6g7-1214 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15' 

16 

17 

18 

19 

20 

21 

22 

23 

44 

25 

26 

27 

28 

consequences of his or her actions. State v. Whitman County Dist. Court, 105 Wrt.2d 278, 71 

P.2d 1183 (1986). 

Once a person is under arres~. for DUI, physical conttcil, vehicular homicide, vehicul 

assault, or felony DUI, a reading of implied consent is not optional. See State v. Averv. I 03 Wn 

App. at 535; RCW 46.20.308; State v. Turpin, 94 Wn.2d 820 (1980). The duty to provide the drive 

with the Implied Consent warnings is independent of the driver's right to refuse the test. I!L at 824 

825. In other words, even where the driver loses the right to refuse the test, the officer is. stil 

required to provide the warnings. Id. at 824 (fmding that " ... the fact that the defendant canna 

object to state testing ... does not inexorably, or even logically, follovv: that the defendant must als 

pe kept ignorant of his right to independent testing.»). As such, without providing the implie 

consent warning, an officer's request for yoluptary consent deprives the driver of~ opportuni 

to make a.rt infon:i:led decision regarding submission to or refusal of the test. See State o . 
Washington v. Whitman County District Court; 105 Wn.2d 278,714 P.2d 118 (1994). 

In this case, Ms. Kandler was deprived of the opportunity to make an infonned decisio 

because· Officer Dexheimer failed to provide Ms. Kandler with the Implied Consent warnings. 

Conclusion 

First, the Implied Consent warning_ must be read; only then inay an officer request th 

driver submit to a voluntary blood test. Where municipalities deviate from the mandates of th 

statute, they do so at their own risk. That is what happened here. Where the Implied Consen 

statute applies, the City cannot avoid complying with the statute by obtaining voluntary consent t 

a blood test. State v. Avery, 103 Wn. App. at 53.3. In this case, Officer Dexheimer failed t 

provide Ms. Kandler with the mandatory Implied Consent warnings. Instead, Officer Dexheime . 

improperly requested consent from Ms. Kandler and subsequently conducted the blood draw. Thi 

DEFENDANTS REPLY TO PLAINTIFF'S 
RESPONSE TO MOTION TO DISMISS ~ 3-

. HUGHES I ROBBINS, P;S, 
ATTORNEYS AT LAW 
2000 1121Jf A VENuE NE 
BELLEVUE, WA 98004 

(425) 455;.{)390; F.AX (425) 637-1214 
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18 

19 

20 

21 

22 
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24 

25 

27 

28 

·--··--··---·----------
________ .. __________________________________ _ 

is a clear violation of both ~e implied Co1;1sent statute and 'Washington prec~deilt that emphaSize· 

ail officer, s statutbty dtity to-provide a driver suspected of.DUlwith the Implied Consent warpin.gs 

DATED this /;).day ofMay, 2015. 

HUG~S I ROBBINS, P.S. 

By: )cAll~ 
Scott J.t. R,obbiili,WSBC19296 
Attorney for D~fendant 

.DEFENDANT'S REPLY TO PLAINTIFF'S 
RESPONSE TO MOTION TO DISMISS -4-
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

CITY OF KENT, 

Petitioner, 

vs. 

THE HON. GLENN PHILLIPS, JUDGE, 
KENT MUNICIPAL COURT, AND JOANNE 
KANDLER, DEFENDANT, 

Respondents. 

No.: 

MON. CT. NO. Kl05740 

APPLICATION FOR WRIT OF REVIEW 
RCW7.16 

APPENDIX5 

Application for Writ of Certiorari- 1 TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
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:31:04 Monday, June 01, 2015 

D0030I Beginning of Docket 

DD1000MI Case Docket Inquiry (CDK) 
Case: K00105740 KNP CT Csh: 
Name: 

Name: KANDLER, JOANNE RENEE 
DUI 

Note: ** AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic 

DDlOOOPI 
06/01/15 09:30:48 

KENT MUNICIPAL COURT PUB 
Pty: ________ StiD: 

NmCd: 
Cln Sts: 

N 

01 22 2015 DEF BOOKED INTO KENT CORRECTIONS ON NEW CHARGES - BAIL POSTED ILM 
S 01 23 2015 Case Entered on.System with No Filing Date ILM 
S DEF 1 KANDLER, JOANNE RENEE Added as Participant ILM 



:31:06 Monday, June 01, 2015 

D0071I More records available. 

DD1000MI Case Docket Inquiry (CDK) 
Case: K00105740 KNP CT Csh: 

DDlOOOPI 
06/01/15 09:31:05 

KENT MUNICIPAL COURT PUB 

s 
s 
s 

s 
s 
s 
s 
s 
s 
s 
s 

Pty: ________ StiD: 
Name: NmCd: 

Name: KANDLER, JOANNE RENEE 
DUI 

Cln Sts: 

Note: ** AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic 

01 23 2015 

01 26 2015 

BAIL RECEIVED FROM KENT CORRECTIONS 
BON 1 ALADDIN BAIL BONDS Added as Participant 
15023100149 Appearance Bond Posted for DEF 1 
Posted by: ALADDIN BAIL BONDS 
FILED: PR FORM - DEF TO APPEAR 1/26/15 1:15 PM 
Case Filed on 01/23/2015 
Case Type Changed from CN 

to CT 
Charge 1 Changed from NCF 

to 46.61.502 
OFF 1 DEXHEIMER, DONEVAN Added as Participant 
ARR OUTNN Set for 01/26/2015 01:15 PM 
in Room 4 with Judge JAI · 
FILED: NOTICE OF APPEARANCE AND DEMAND FOR DISCOVERY 

N 

ILM 
ILM 

5,000.00 ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 



:31:08 Monday, June 01, 2015 

D0071I More records available. 

DD1000MI Case Docket Inquiry (CDK) 
Case: K00105740 KNP CT Csh: 

DDlOOOPI 
06/0l/15 09:31:07 

KENT MUNICIPAL COURT PUB 

Name: 
Name: KANDLER, JOANNE RENEE 

DUI 

Pty: ________ StiD: 
NmCd: 

Cln Sts: 

·Note: **AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic 

S 01 26 2015 ATY 1 ROBBINS, SCOTT RICHARD Added as Participant 
4-1:15 BEFORE JUDGE JORGENSEN, PA: STORMES 

s 
s 

DEF PRESENT WITH ATTY ROBBINS 
DEF SERVED WITH COMPLAINT 
DEF ADVISED OF RIGHTS 
Defendant Arraigned on Charge 1 
Plea/Response of Not Guilty Entered on Charge 1 
COURT FINDS PROBABLE CAUSE 
CONDITIONS OF RELEASE: 

- NO LAW VIOLATIONS 
- UPDATE COURT OF ADDRESS CHANGES WITHIN 24 HOURS 
- APPEAR FOR ALL COURT HEARINGS 
- NO DRIVING WITHOUT VALID LICENSE OR INSURANCE 
- NO ALCOHOL/NON PRESCRIBED DRUGS/MARIHUANA 

N 

ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 
ILM 



:31:10 Monday, June 01, 2015 

D0071I More records available. 

DDlOOOMI Case Docket Inquiry (CDK} 
Case: K00105740 KNP CT Csh: 

DDlOOOPI 
06/01/15 09:31:09 

KENT MUNICIPAL COURT PUB 

s 
s 
s 
s 

Pty: _____ StiD: 
Name: NmCd: 

Name: KANDLER, JOANNE RENEE 
DUI 

Cln Sts: 

Note: ** AFFIDAVIT KKJ ** 
Case: K00105740. KNP CT Criminal Traffic 

01 26 2015 

03 02 2015 

- NOT ENTER OR REMAIN IN ANY TAVERN OR BAR 
PTR NN Set for 03/02/2015 01:15 PM 
in Room 3 with Judge GMP 
PCN added to case 
ARR OUTNN: Held 
3-1:28 JUDGE PHILLIPS, PA: STORMES 
DEF APPEARED WITH ATTY ROBBINS 
FILED: WAIVER OF SPEEDY TRIAL THROUGH 5-31-15 
DEFENSE MOTION TO CONTINUE, GRANTED 

N 

FILED: AFFIDAVIT OF PREJUDICE AGAINST JUDGE JORGENSEN ALSO 
NOTES JUDGE PHILLIPS - FILE REFERRED TO JUDGE JORGENSEN 

s 
s 03 03 2015 
s 

PTR NN: Not Held, Defendant Contd 
PTR NN Set for 04/01/2015 01:15 PM 
in Room 3 with Judge GMP 

ILM 
ILM 
ILM 
GLJ 

'ILM 
LLD 
LLD 
LLD 
LLD 
LLD 
LLD 
LLD 
LLD 
LLD 



:31:12 Monday, June 01, 2015 

D0071I More records available. DDlOOOPI 
06/01/15 09:31:11 

KENT MUNICIPAL COURT PUB DD1000MI Cqse Docket Inquiry (CDK) 
____ Case: K00105740 KNP CT Csh: Pty: ________ StiD: 

Name: NmCd: 
Name: KANDLER, JOANNE RENEE 

DUI 
Cln Sts: 

Note: ** AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic N 

03 03 2015 PER JUDGE JORGENSEN: GRANTED - CALL ATTY ROBBINS TO CONFIRM LLD 
JUDGE PHILLIPS IS A TYPO LLD 
9:10 PHONE CALL TO ATTY ROBBINS, MESSAGE LEFT LLD 
10:40 ATTY ROBBINS CALLED TO CONFIRM AFFIDAVIT IS AGAINST LLD 
JUDGE JORGENSEN - NOT JUDGE PHILLIPS LLD 
ATTY WILL FAX NEW AFFIDAVIT LLD 

04 01 2015 3-1:44 BEFORE JUDGE PHILLIPS, PA: WALKER ILM 
DEF PRESENT WITH ATTY ROBBINS ILM 
CASE SET FOR JUNE JURY TERM, MOTIONS HEARING PRIOR TO TRIAL ILM 
FILED: ORDER ON PRETRIAL CONFERENCE ILM 
FILED: SPEEDY TRIAL WAIVER THROUGH 6/30/15 ILM 

S MOT NN Set for 05/19/2015 08:45AM ILM 
S in Room 3 with Judge GMP ILM 



:31:13 Monday, June 01, 2015 

D0071I More records available. DDlOOOPI 
06/01/15 09:31:13 

KENT MUNICIPAL COURT PUB DD1000MI Case Docket Inquiry {CDK) 
Case: K00105740 KNP CT Csh: Pty: StiD: 

s 
s 

s 

Name: NmCd: 
Name: KANDLER, JOANNE RENEE 

DUI 
Cln Sts: 

Note: ** AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic N 

04 01 2015 

05 14 2015 
05 15 2015 

05 19 2015 

OTH JURNN Set for 05/27/2015 08:45AM ILM 
in Room 3 with Judge GMP ILM 
FILED: DEFENDANT'S PRETRIAL MOTIONS AND COUNSEL'S DECLARATION ILM 

MOTION TO DISMISS; MOTION TO SUPPRESS BLOOD DRAW RESULTS ILM 
PTR NN: Held ILM 
FILED: CITY'S RESPONSE TO DEFENDANT'S MOTION TO SUPPRESS SLH 
FILED: DEFENDANT'S REPLY TO PLAINTIFF'S RESPONSE TO MOTION SLH 
TO SUPPRESS SLH 
3-9:29 JUDGE PHILLIPS, PA: MILGROM LLD 
DEF APPEARED WITH ATTY ROBBINS LLD 
CITY NOTES FACTUAL ISSUES NOT IN DISPUTE LLD 
DEFENSE MOTION TO SUPPRESS BAC READING LLD 
ARGUMENT BY DEFENSE 
ARGUMENT BY CITY 

LLD 
LLD 



:31:15 Monday, June 01, 2015 
'( 

D0071I More records available. 

DDlOOOMI Case Docket Inquiry (CDK) 
Case: K00105740 KNP CT Csh: 

DDJ.OOOPI 
06/01/15 09:31:14 

KENT MUNICIPAL COURT PUB 

Name: 
Name: KANDLER, JOANNE RENEE 

DUI 
Note: ** AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic 

Pty: ________ StiD: 
NmCd: 

Cln Sts: 

05 19 2015 COURT GRANTS DEFENSE MOTION TO SUPPRESS BAC READING 
PARTIES NOTE OTHER MOTIONS RESERVED TO DAY OF TRIAL 

S MOT NN: Held 
FILED: EMAIL REQUEST FROM KENT CITY ATTY OFFICE FOR COPY 
OF 5/19 MOTION HEARING. 

05 20 2015 FILED: CITY'S MOTION TO PRESENT ORAL ARGUMENT ON MOTION 
TO RECONSIDER AT MAY 27, 2015 HEARING 

05 21 2015 FORWARDED COPY OF 5/19 RECORDING TO REQUESTOR 
CITY'S MOTION FORWARDED TO JUDGE PHILLIPS FOR REVIEW 

05 22 2015 FILED: REPLY TO CITY'S MOTION TO RECONSIDER COURT'S RULING 
ON DEFENDANT'S MOTION TO SUPPRESS FROM ATY ROBBINS 

S OS 26 2015 MOT NN Set for 05/27/2015 08:45AM 
S in Room 3 with Judge GMP 

05 27 2015 3-9:12 JUDGE PHILLIPS, PA: WALKER 
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D0031I End of Docket 

DDlOOOMI Case Docket Inquiry (CDK) 
Case: K00105740 KNP CT Csh: 

DDlOOOPI 
06/01/15 09:31:16 

KENT MUNICIPAL COURT PUB 

s 
s 
s 
s 

Pty: ________ StiD: 
Name: NmCd: 

Name: KANDLER, JOANNE RENEE 
DUI 

Cln Sts: 

Note: ** AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic 

05 27 2015 DEF APPEARED WITH ATTY ROBBINS 
9.: 12 ARGUMENT BY CITY 
9:15 ARGUMENT BY DEFENSE 
9:18 RULING MADE BY JUDGE PHILLIPS 
COURTS PREVIOUS RULING STANDS 
CASE CONFIRMED FOR 6-5-15 JURY TRIAL 
COURT TO EMAIL RULING TO PARTIES 
JTR NN Set for 06/05/2015 08:45AM 
in Room 3 with Judge GMP 
OTH JURNN: Held 
MOT NN: Held 
COPY OF EMAIL OF RULING PLACED IN COURT FILE 
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Pty: ________ StiD: ___________ __ 
Name: 

Name: KANDLER, JOANNE RENEE 
DUI 

Note: ** AFFIDAVIT KKJ ** 
Case: K00105740 KNP CT Criminal Traffic 

NmCd: 
Cln Sts: 

05 27 2015 DEF APPEARED WITH ATTY ROBBINS 
9:12 ARGUMENT BY CITY 
9:15 ARGUMENT BY DEFENSE 
9:18 RULING MADE BY JUDGE PHILLIPS 
COURTS PREVIOUS RULING STANDS 
CASE CONFIRMED FOR 6-5-15 JURY TRIAL 
COURT TO EMAIL RULING TO PARTIES 
JTR NN Set for 06/05/2015 08:45AM 
in Room 3 with Judge GMP 
OTH JURNN: Held 
MOT NN: Held 
COPY OF EMAIL OF RULING PLACED IN COURT FILE 
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

CITY OF KENT, 

Petitioner, 

vs. 

THE HON. GLENN PHILLIPS, JUDGE, 
KENT MUNICIPAL COURT, AND JOANNE 
KANDLER, DEFENDANT, 

Respondents. 

No.: 

1MUN. CT. NO. Kl05740 

APPLICATION FOR WRIT OF REVIEW 
RCW7.16 

APPENDIX6 

Application for Writ of Certiorari- 1 TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
(253)856-5770 
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IN THE MUNICIPAL COURT FOR THE CITY OF KENT 
COUNTY OF KING STATE OF WASHINGTON 

CITY OF KENT, 

Plaintiff, 

vs. 

KANDLER, JOANNE 

Defendant. 

NO .. K105740 

THE PLAINTIFF CITY'S MOTION TO 
RECONSIDER COURT'S RUUNG ON 
DEFENDANT'S MOTION TO SUPPRESS 

{. 

Comes now the plaintiff, City of Kent, through its attorney undersigned 

and asks this court to reconsider its ruling granting defendant's motion to 

12 
suppress the blood test evidence. The City reiies on State v. Goggin, 185. . . 

13 
Wn.App. 59, 339 P.3d 983 (2014), as the basis of its request for 

14 
reconsideration. 

15 I 
On December 17, 2011, Mr. Goggin was arrested for driving under the 

16 
Influence of intoxlcants(DUI) after a Spokane pollee officer contacted him and 

17 
noticed the odor of Intoxicants on his breath and observed him stumbling and 

18 
having slurred speech. Goggin, 185 Wn.App. at 63, 339 P.3d 983. Mr. Goggin 

19 
failed field sobriety tests and was ·arrested for DUI and take~ In for a breath 

20 
test. The officer read the Implied consent warnings and Mr. Goggin . 

21 
subsequently refused to submit to the breath test. The officer then obta.fned a 

22 
search warrant to draw a sample of Mr. Goggin's blood without any further 

23 
Independent-testing advisement. 

24 

THE PLAINTIFF CITY'S MOTION 
25 TO RECONSIDER M 1 

Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. S. 
Kent, Washington 9803 
Phon~: (253) 856-577 

Facsimile: (253) 856-677 
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The Issue In Goggin was whether the court erred In admitting Mr. 

Goggin's blood alcohol test results. Id. at 66. The defense contended that the 

blood test should r:tot have been admitted because the officer failed to re-advise 

him of his right to additio_nal testing. Id. at 67. The State contended that It 

was not statutorily mandated to read the Implied consent warning for a blood 

alcohol test because the officer was not Investigating a crime that statutorily 

mandated a blood draw under RCW 46.20.308(3). I d. at 67. Because the · · 

blood test was taken pursuant to a search warrant supported by probable cause 

and not under the mandatory blood or breath test provision of RCW 

46.20.308(3), the court found that Mr. Goggin was no longer subject to the 

requirements of the statute. I d. at 68. 

In the present case, defendant Kandler was arrested for DUI based on . . 
the officer's belief that she was intoxicated by marijuana. The only test 

currently available to determine a person's THC concentration Is a blood test. 

RCW 46.20.308 specifically states that the test administered shall be of 11breath 

only" except Is certain enumerated circumstances. RCW 46.20.308(3). None of 

those circumstances existed In this case. As such, Ms. Kandler was no longer 

subject to the requirements of the statute, just as Goggins was not. 

A blood test for a misdemeanor offense of DUI Is a search under the 
. ( 

Fourth Amendment and Art. 1 § 7. State v. Curran, 116 Wn.2d 174, 184, 1991 

(overruled on other grounds). As the blood test Is a search, It can only be 

authorized by 'an exception to the warrant requirement .or by the pollee 

obtaining a search warrant for the blood. Warrantless searches are per se 

THE PLAINTIFF CITY'S MOTION 
25 TO RECONSIDER - 2 

Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. s 
Kent, Washington 9803 

Phone: (253) 856-577 
Facsimile: (253) 856-677 
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unreasohable ... subject to a limited set of carefully drawn exceptions. State v. 
1 

I 

2 
Snapp, 174 Wn.2d 177, 188-189 (2012). Exceptions to the warrant 

3 
requirement fall Into several broad categ!)rles: consent, exigent 

4 circumstances, searches incident to valid arrest, Inventory searches, plain 

5 view, and ~erry Investigative stops. State v. Ladson, 138 Wn.2d 343, 349 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

{1999). 

It Is the city's position that the consent exception to the -warrant 

requirement Is present in this case. 

. The voluntar;fness of consent Is a question of fact to be determined by 

considering the "tqtality of the circumstances surrounding the alleged consent". 

State v. Rodriguez, 20 Wash. App. 876, 878 {1978). Unless there Is proof of 

force, fear or compulsion - an overt coercion or a direct duress .or proof from 
' 

which coercion should be inferred - the courts have no valid- reason- to suppress. 

State v. Bower, 72 Wn.2d 634, 644 (1968). Bowing to events, even If one Is not 

happy with them, Is not the same· things as being coerced. State v. Rye, 2 

Wash. App 920, (1970). 

· The defendant's argument stems from the position that consent for a 
18 

blood draw cannot be obtained absent the reading of warnings pursuant to RCW 
19 

46.20.308. Here, the defendant was arrested for DUI where the officer had a 
20 

21 
reasonable belief her Impairment was caused by marijuamVTHC. As the officer 

22 
was required under RCW 46.61.5~6 to obtain blood for testing of any potential 

23 
THC levels, the reading of Implied consent warnings for breath would have been 

24 confusing and Inapplicable. Instead the officer read the defendant the 

THE PLAINTIFF CllY'S MOTION 
25 TO RECONSIDER - 3 

Tom Brubake 
City of Kent Legal Departmen 

220 4th Ave. S 
Kent, Washington 9803 

Phone: (253) 856-577 
Facsimile: (253) 856-677 
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voluntary blood draw consent form which contained the following statements: 

(1) the defendant understood she had the right to refuse to give consent to a 

3 
blood draw and may require the officer to get_ a warrant; (2) the defendant 

4 

5 

6 

7 

8 

understands that the blood will be drawn by a duly authorized person; (3) the 

defendant understands that the blood will be tested to determine the presence f 

marijuana or any other drug in her: system; and (4) that the defendant may 

have additional testing administered by a qualified person of her choosing. 

Further the consent form notifies the defendant that If she wishes to 

9 consult with an attorney before giving consent, r~asonable efforts will be made 

10 to put the defendant In contact with an attorney. Lastly before requiring the 

11 

12 

signature of the defendant the form states that the per~ons signing has 

provided their consent knowingly, freely, and voluntarily, without threats of . 
13 duress against her person of promises of reward. The voluntary consent form 

14 
could not have been clearer that the defendant had every right to refuse, had 

15 

16 

17 

18 

' 19 

20 

21 

full knowledge how the blood would be drawn, what the blood was being drawn 

for, that they could have their own test and that they could talk to an attorney 

prior to deciding to consent. The defendant had those rights read to her and 

readily consented to the blood draw and affixed her s!gnature to the form. 

Based on the above, the city maintains the defendant's consent to the 

blood draw In his case was valid and not coerced. No warrant was therefore 

required, and the results of the test are admissible at trial. 
22 

23 

24 
THE PLAINTIFF CITY'S MOTION 

25 TO RECONSIDER - 4 
Tom Brubake 

City of Kent Legal Departmen 
220 4th Ave. S 

Kent, Washington 9803 
Phone: (253) 856-577 

Facsimile: (253) 856-677 



CONCLUSION 
1 

2 
Based on the language of RCW 46.20.308 and the ruling in State v. 

3 
Goggin, the city asks this court to reconsider Its ruling to suppress the blood 

4 test evidence. 

5 RESPECTFULLY submitted this 20th day of May, 2015. 

6 

7. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
THE PLAINTIFF CITY'S MOTION 

25 TO RECONSIDER - 5 

~hLO~AliOvv---
MI hele D. Walker, WSBA#29266 
Prosecuting Attorney 

Tom Brubake 
City of Kent Legal Departmen 

220 4th. Ave. s. 
Kent, Washington 9803 

Phone: (253) 856-577 
Facsimile: (253) 856-677 
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IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

CITY OF KENT, 

Petitioner, 

vs. 

THE HON. GLENN PHILLIPS, JUDGE, 
KENT MUNICIPAL COURT, AND JOANNE 
KANDLER, DEFENDANT, 

Respondents. 

No.: 

MUN. CT. NO. K105740 

APPLICATION FOR WRIT OF REVIEW 
RCW7.16 

APPENDIX7 

Application for Writ of Certiorari- I TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
(253)856-5770 
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CITY OF KENT, 

Plaintiff, 

REC/211/J ~ 
MAY ~2 201 D 

//~ J 

. 1\t::Nr LAW D/3 
IN THE MUNJCIPAL COURT OF KENT 

STATE OF WASHINGTON 
Cas~ No.: Kl05740 

9 vs. REPLY TO CITY'S MOTION TO 
RECONSIDER COURT'S RULING ON 
DEFENDANT'S MOTION TO SUPPRESS 10 JOANNE KANDLER, 

Jl. Defendant 
12 

COMES NOW the Defend~t;.JoaQ.n~ ~andler, by and through her attorney of record, Scott 
13 

14 
R. Robbins, and submits. this Reply to City's·.Motion to Reconsider. The defendant respectfully 

15 requests that the court·uphold the ruling and deny the City's Motion to Reconsider because the 

16 City .entirely reltes upon authority that does not apply to this case and therefore does not provide 

17 any additional information that the court needs to reconsider. 
l8 

The City relies on State v. Goggin, 185 Wn. App. 59,339 P.3d 983 (2014), as the basis ofits 
19 

20 
request for reconsideration. As will be demonstrated, the facts of Goggtn are undeniab1y 

21 

22 

23 

24 

25 

distinguishable from the present case. 

State v. Goggin 

In Goggin, the defendant "was seen swerving into oncoming traffic, his breath smelled of 
I 

alcohol, his eyes were.bloodshot and watezy, he could -not maintain his balance, his speech was 

26 
slurred, he was slow to answer questions", and he failed all ofthe fleld sobriety tests.".Id at 10. 

27 After placing Mr. Goggin under arrest and in attempt to obtain a bteath sample, the officer 

28 t:ead Mr. Goggin the implied consent warnings, including the right to re;fuse the test and the rlght 
REPLY TO MOTION TO RECONSIDER RULING - I - HUGHES J ROBBINS, P.S. 

ATTORNEYS AT LAW 
2000 1 t2TII A Vffi\IUE NE 
BELLEVUE, W A 98004 

(425) 455..Q390; PAX (425) 637~1214 
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10 
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12 

13 

:to obtain additional tests. Although the warning does not mention blood tests when informing 

the suspect of their rights to take additional tests, both the Goggin court. and others have held 

that the general language of the statute sufficiently informed the suspect of the availability of 

additional testing. Jd at 68, see also Town of Clyde Hill v. Rodriguez, 65 Wn. App. 778, 831 

P.2d 149 (1992) review denied 119 Wn.2d 1022,838 P.2d 692. 

Mr. Goggin ultimately refused to submit the breath test. The officer, supported by probable 

cause, obtained a search warrant for Mr. Goggin's blood 'in response. !d. at 64. The court held 

that the search warrant provided .independent authority to obtain the blood, and therefore, the 

implied consent statute no longer required the officer to advise Mr. ·Goggin of the right to 

additional tests. Id at 68. Even though the seareh warrant waived the implied consent warning 

requirement, the court found that Mr .. Goggin was nevertheless sufficiently infonned prior to 

14 refUsing the breath test and that he understood the right to additional tests;Jd 

15 
In essence, a search. warrant supplants the implied consent requirement to inform the 

16 

17 
defendant of the right to additional tests. ld at 68. Although search warrants can take up to 

18 several hours to issue, the issuing party is intended to be neutral and detached when evill.uating 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

whether or not probable cause exists. This ensures both protection for the suspect and a certain 

level of reliability when law enforcement attempts to obtain additional evidence./d. at 64. 

Joanne Kandler 

The method that Officer Dexheimer ~sed to obtain a bloqd sample is distinguishable from 

the method used in Goggin. In Goggin, the officer read Mr. Goggin the implied consent :warnings, 

acknowledged Mr. Goggin's breath test refusal, and subsequently obtained independent 

authority to seize the bfood via a search warrant supported by probable cause. Jd. at 68. 

REPLY TO MOTION TO RECONSIDER RULING -2-
HUGHES I ROBB)NS, P.S. 

AITORNEYS AT LAW 
2000 1121H A VENUE NE 
BELLEVUE,. WA 98004 

(425) 455-0390; FAX (425) 637-1214 
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. ···-····· ,.,, __ ................. ~ ..... , ... ~· .. ··-· ······-··---······ .. ·~ ·- ··- ···----··· ...... ,,. 

First; unlil<;~ GQggin, Officer Dexhefmer iri this case wholly failed to inform Ms. Kandler of 

the implied consent warnings, which 'included critical·information about Ms. Kandler'~ right to 

both refuse the test and to obtain additional testing. This material omission unduly prejudiced 

, Ms. Kandler, because without knowing her rights, she was uil.able to consider her options or 

·make·an informed decision when she voluntarily consented to a blood draw. 

Also unlike Goggin, Officer'!:)exheimer did not seek or obtain a ·Search warrant for the bloo~i. 

Instead, he went to obtain consent directly from Ms. Kandl~r, who was uriinfonned due to his 

omission. By seeking consent in lieu of a search warrant, Officer Dexheimer essentially treated 

the voluntary consent method as an alternative equal to seeking .a search warrant If voluntary· 

ccmsent and search warrants were 'treated equally, plenary law enforcement discretion wotild be 

created - an entirely erroneous outcome that the legislature certainly did not intend. 

Conclusion 
. 

Officer Dexheimer failed to inform Ms. Kandler of the statutory implied consent watnings 

and failed to obtain a search warrant for the blq9d. This attempt to circurriveht the Implied 

Consent Law vitiates Ms. Kandler's consent and mandates that the evidence gathered be 

suppressed. Without being- advised as to the implied consent warrtings, Ms. Kandler's .ability to 

make a reasoned, intelligent, and informed decision, as to the options availal:?le to her were 

severely undermined. Based upon the fore·going, the Ms. Kandler's blood test results should be 

suppressed. 

Dated this 22nd of May, 2015. 

REPLY TO MOTION TO RECONSIDER RULING 

HUGJIES I ROBBINS, P.S. 

?c.)q_./ll~ 
Scott R. Robbins, WSBA #19296 
Attorney for Defendant 

HUGHES !·ROBBINS, P.S. 
ATTORNEYS'AT LAW 
2000 ll2TH AVENUENE 
BELLEVUE, WA 98004 

(425) 455-039~; FAX (425) 637-1214 
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STATE OF WASHINGTON 
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KANDLER, DEFENDANT, 

Respondents. 
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MON. CT. NO. K105740 
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Walker, Michele 

From: 
Sent: 
To: 
Cc: 
Subject: 

Counsel: 

Phillips, Glenn 
Wednesday, May 27, 2015 10:01 AM 
Walker, Michele; 'scottrobbins@hughesrobbins.com' 
Dinser, Lisa 
Kandler Ruling 

Brief factual statement: 

On January 22, 2015 defendant was arrested for a drug related (marijuana) 
DUI by Officer Dexheimer. After transport to the jail, Officer Dexheimer did 
not advise D of her 308 implied consent warnings, but did ask D if she 
would consent to a blood draw. Certain warnings were given to the D as 
part of the Voluntary Blood Draw and those were read into the record 
today. D then consented to the blood draw. 

Analvsis: 

--Implied consent warnings are triggered with a valid arrest and reasonable 
grounds for the arresting officer to believe that the driver was driving under 
the influence at the time of arrest. RCW 46.20.308. 

--The arrest necessary to trigger the implied consent statute need not 
be for an alcohol-related offense. State v. Averv, 103 Wn.App. 527 (2000) 

--However, the implied consent statute does not create a requirement that 
a defendant arrested for. DUI must actually be given a breath test. State v. 
Entzel, 116 Wn.2d 435 (1991). 

--The statutory warning must be given in advance of the time the person is 
under arrest is asked to provide a test sample. State v. Trevino, 127 
Wn.2d 735 (1995). 

--The officer cannot avoid complying with the statute by obtaining a driver's 
"voluntary" consent to a test. State v. Averv, supra. 

--When warnings not required - RCW 46.20.308(3) 
--D is unconscious 
--D is under arrest for felony DUI 

1 



\ 

--D is under arrest for crime of V-Hom or V-Assault 
--D is under arrest for DUI where there was an accident resulting in 

serious bodily injury to another person. 

--No requirement that the warnings exactly match the statutory 
language. Pattison v. DOL, 112 Wn.App. 670 (2002). 

--A warning, either in general language or in statutory terms which neither 
misleads nor is inaccurate and which permits the suspect to make inquiries 
for further details is adequate. Jury v. DOL, 114 Wn.App. 726 (2002), 
review denied 149 Wn.2d 1034 (2003). 

--Here - 308 warnings required that were not given: 
--If D submits to test, license, permit, privilege to drive will be 

suspended, revoked or denied for at least 90 days if Alcohol Concentration 
is 0.08 or above, ;·or THC concentration is 5.00 or more, and 

--If suspended or revoked, the D may be eligible to apply for IIL. 

--Validity of implied consent warnings is a question of law. Government has 
the burden of proving the 308 warnings were administered. State v. 
Morales, 173· Wn.2d 560 (2012). 

--Failure to provide accurate and adequate warnings MAY require 
suppression of the test results in criminal proceedings. State v. Bartels, 
112 Wn.2d 882 (1989). 

--In WA there is no "bright line rule" that any deviation from the statutory 
language requires suppression of the test result. Citv of Bellevue v. Moffitt, 
87 Wn.App. 144 (1997). 

--Requirement of prejudice where warnings deviate. State v. Storhoff, 133 
Wn.2d 523 (1997), State v. Bartels, supra. 

--Failure to give warning about eligibility to apply for IIL might not be 
considered prejudicial as D would receive that information from DOL prior to 
any suspension action taken. 

--However, the court is satisfied that failure to give warning of mandatory 
license suspension is prejudicial. 

2 



The court is satisfied that the authority provided by the City - State v. 
Goggin, 185 Wn.App. 59 (2014) stands for the position that the officer does 
not have to re-give warnings prior to a blood test if they have already been 
given. 

The court's previous ruling suppressing the results of the blood test 
remains. 

Please let me know if you have any questions. 

Glenn Phillips, Judge 

Kent Municipal Court 
1220 Central Avenue South, Kent, WA 98032 
Main Line 253-856-5730 I Fax 253-856-6730 
qphillips@KentWA.gov 

CITY OF KENT, WASHINGTON 
KentWA.gov Facebook ·rwlU$1' YouTube 
PLEASE CONSIDER THE ENVIRONMENT BEFORE PRINTING THIS E-MAIL 
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KENT POLICE DEPARTMENT 
~ 220 41h Avenue South 

'.4(/JY _,.,.,....;>, Ken~ WA9B032-5895 
~NT Phone: (253) 856-5800 w......... Fax: (253) 856-6800 

Phona 

Fax 

---~-- .. ·---1 

15-1004 

Repo!led Date . 
01/22/2015 
ortmanncldenl 
DRUGS (A) 
Memberi/Dap!IO:. 
DEXHEIMER, DR 

: other (none of the above, ~ncludes Money) BLOOD HOLD/B~OOD 

Other (none of the above, includes Money) PHOTO PHOTOS rN 
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15 .. 1004 
KENT POLICE tu;:PARTME~t 

SUpplement No 
'ORIG 

This Is a probable cause· slatemeJ:lt onJY. The full narrative will follow In a subsequent supplemental report. . . 

This occurred In the City of Kent, Wa.shington. At 1626 hrs on 1-22-15, I stopped a Honda sedan driven by 
Joanne Kandler In the 3600' block of Veteran's Drive because It had expired tabs. Kandler was the only occupant 
of the Honda. She didn't stop Immediately upon my signal. I could smell a stroM odor of bumecf marijuana 
coming from Inside the Honda. The white· of Kandler's eyes were reddened. She admitted that she'd smoked 
marijuana about an hour prior. She also admitted taking Adderall and Lexapro. Kandler submitted to field 
sobriety tests and exhibited obvious signs of cannabis Impairment such as muscle tremors, eyelid tremors, 
imp~lred balance, Impaired cognition, confusion, and Impaired ability to comprehend and/or follow Instructions. I 

· arrested her and she gave consent to search her vehicle.. I found suspected marijuana, marijuana paraphernalia, 
and a pharmaceutical tablet lying loose In her vehicle. Kandler Identified the tablet as Lexapro. She also admitted 
·that she'd taken hits of marijUana about 25 minutes prior to being stopped. She submitted to a.votuntary blood 
·test and toxicology results are pending. The Honda was Impounded by Pete's Towing. I booked Kandler Into 
CKCF. . 

Case cleared. 

By aff'txing my electronic signature below In the form of my type written name, I certify under pe·nalty of perjury 
under the laws of the State of Washington that this r~port Is true and correct. 

Donavan pexhelme[ #46727 

Dated January .zg.. 2.Q1Q, t'n the City of Kent, Washington. 
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KENT POLICE DEPARTMENT 

Phone 

Fill( 

.. .. ___________________ , 

15-1004 

Reported Date 
01/23/2015 
Crlmllilncldanl 
DRUGS (A) 
Mambar11/Dap!IDII 
DEXHE~R,DR 

SUpplement No 
·OQ01 

pollee· officer for the City of Kent Police Department I was a 
general-authority peace officer corrlml~lslolned by the City of Kent Pollee Department to enforce the laws of the 
state of Washington and the City of Kent. I had been a pollee officer since 1 993 and a state-certified Drug 
Recognltloh Expert since 2000. I had made over 700 arrests for DUlin my career. I had about 130 hours of 
training specific to detecting drug-Impaired drivers and about 32 hours of training In DUI detection and field 
sobriety testing, Including administration of the horizontal gaze nystagmus (HGN) test. I was In pollee patrol 
uniform and driving a pollee traffic enforcement vehicle (#3711), which was a gold-colored Chevrolet Tahoe. I 
possessed a valid permit Issued by th,e state Toxicologist that certified me to operate the BAG DataMa~er, the 
BAG DataMaster COM, and AlcoSensor portable breath test devices. I was able to reliably recognize burned and 
unburned marljuana by sight and ~melt based on drug Identification training and law enforcement experience. 
This Incident occurred In the City of Kent, Washington. 

Vehicle In Motion 
M 1626 hrs on 1:-22-16, I was driving southbound on Military RoadS. and coming to a stop In the left through lane 
for a red signal at the Intersection with Veterans Drive. There was a black Honda Accord stopped southbound In 

the left tum lane. I saw that the Honda had expired 1112014 tabs on Its rear license plate. 

"' When the Honda turned left onto Veterans Drive, I turned In behind It and activated my emergency lights and 
briefly sounded my siren tQ signal the Honda to stop. It moved from the left lane to right lane but continued to drive 
ahead slowly. I again sounded the siren, signaling the driver to stop. It almost stopped but then I saw the driver 
pointing ·ahead and It continued forward another 400 feet to turn Into the driveway of a small t.rtllity building where 
It stopped In the driveway. A DOL check showed that the Honda was registered to Edward and Joanne Kandler 
and that Its registration expired 11-17-14. It also showed a report of sale dated 8-4-14. 

personal Contact 
I contacted the driver and sole occupant, Joanne Kandler, and told her that I'd stopped her for the eXPired tabs. 
She said that she wasn't aware that the tabs were expired. When I asked her about the report of sale, she said 
that she was going through a divorce with her husband and that she wasn't aware of that either. She had trouble 
finding her driver's license, which was mixed In with some other cards, and passed over It before recognizing it. 
She didn't have the registration certificate and said that It was at home. 

I could smell a strong odor of burned marijuana coming from Inside the Honda through the open driver's door 
window and noticed that the white of Kandler's eyes were reddened. I asked her how long It hfild been since she'd 
smoked marijuana. She said that he'd had two puffs of It about an hour prior. When I asked If ~he smoked It 
recreationally or for medicinal reasons, she said that she used It for her ADD but didn't have a medical marijuana 
card. When I asked her about using other drugs or medications, she said that she took Lexapro and Adderall for 
her ADD. She said that she'd last taken both of those medications that mOrning. She said that she didn't have 
diabetes or epilepsy. 

15:23 Pa e 1 of 2 
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K.t;NT POLICE DEPA.~TMENT 

· Pre-Arrest Screening 

15-1004 Supplement No 
0001 

I asked Kandler, 'Will you do some voluntary field sobriety tests for me?" She replied, "Sure." I asked her to exit 
the car and noticed that she had an odor of burned marijuana on her clothing. She had muscle tremors·ln her 
arms and legs. I asked her If he had any problems with her legs, back, or Inner ef:lr. She said that that her left 

. arch was fallen, her left leg was shorter than her right leg, and that she had a lift In her left shoe. I asked her If It 
caused her to limp. She Initially said that It did but then contradicted herself and said that It didn't because she 
was doing "OK" that day. She was wearing casual shoes. There was a slight breeze. I administered the tests In 
the driveway on asphalt with a slight grade. I administered the HGN, balance, walk and tum, one--leg ~tand, 
alphabet, finger dexterity, and finger to nose tests (In that order) and noticed obvious signs of Impairment 
consistent with cannabis use (see FST section for details). 

Administrative Process 
I arrested Kandler (dl cuffs), put her into the right rear seat of my vehicle, and advised her of Miranda from my 
codebook. She replied, "Yes" when I asked her If she understood these rights. I asked her, "Having those rights 
In mind, are you willing to talk with me and answer questions?" She replied, ''Yes." I asked Kandler !{there was 
marijuana In her car. She said that she had a little bit of marijuana and a pipe In the "thing In the middle, I can't 
remember What It's called. I asked If she meant the center console. She replied, "Yeah, the center console." 

I told Kandler that I wanted to search her vehicle. I advised her of the consent to search warnings from my 
codebook. She said that he understood the warnings and told me three times as I was reading It, "Search away." 
I asked her If I could search her car. She answered, "Yes." I pulled my vehicle alongside the left side of the 

Honda, rolled down the right rear door wind~w. and searched from the left side of the vehicle. I found a zippered 
pouch In the center console that had a pipe, a small plastic jar of suspected mariJuana buds, and cigarette lighter. 
The pipe was of the type commonly used to smoke marijuana and had a partially-burned bud of marijuana In Its 
bowl. I took photos of these Items and then returned them to the Honda. I also found one pharmaceutical tablet 
lying loose on the center console. ' · 

I authorized Pete's Towing to impound the Honda. I gave Kandler a copy of the Impound form and driver's 
Instructions. I asked KPD Records to enter It Into WACIC as Impounded. 

I transported Kandler to the Kent Corrections Facility (CKCF). I asked her If she would consider giving me 
voluntary consent for a blood draw. She replied, "Sure." I advised her of the voluntary blood draw warning In the 
vehicle. I asked her If she understood and agreed with the warning. She said that she did and agreed to ~ake the 
blood test. She signed the warning form after she was booking. At 1725 hrs, jail nurse Holbrook took a sample of 
blpod In two grey-top vials from Kandler's left hand. Holbrook used a povidone Iodine swab to cleanse the 

· Injection site. I observed the blood draw from start to finish and took the vials directly from Holbrook. 

I booked Kandler Into CKCF. I took some photos of her for evidence. I entered the tablet Into evidence. I used 
an on-line pill identifier to Identify It as escltalopratn oxalate (Lexapro), a DEA schedule II drug. I downloaded the 
photos I'd taken to VeriPlc. 

Case cleared. 

By affixing my electronic signature below In the form of my type written name, I certify under penalty of perjury 
under the laws· of the State of Washington that this report Is true and correct. 

Ponevan pexhelmer #46727 

Dated January za. .2.Q1Q, In the City of Kent, Washington. 
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Reported Dale. 
'03/19/2015 
Crlmenncldenl 
DUJ: (B) 
Memberii/DepllD# 
DEXHE:tMER, DR 

Bupp!l!l11enl No 
0002 

(On 3-4-15, I reviewed a copy ofthe toxicology report for Kandler's blood sample (ST-15-00952), which Indicated 
9.5 ng/mL ofTHC and 20 ng/mL of carboxy-THC. · 

End of supplemental. 

By affixing my electronic signature below In the form of my type written name, I certify under penalty of perjury 
under the laws of the State of Washington that this report Is true and correct. 

.Donavan Pexhelmer #45727 · 

Dated M§mh jjL, M1Q, In the City of Kent, Washington. 
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0 VEHICULAR HOMICIDE 
WARNING! YOU ARE UNDER ARREST FOR: 

B UNCONSCIOUS (DUUPHYSICAL·CONTROUMINOR·DRIVER) 
FELONY DUI or FELONY PHYSICAL CONTROL 

0 VEHICULARASSAULT 
0 DUI ARREST RESULTING FROM AN ACCIDENT WITH SERIOUS BODILY INJURY TO,ANOTHER 

A TEST OF YOUR BLOOD WILL BE ADMINISTERED TO DETERMINE THE CONCENTRATION OF ALCOHOL AND/OR ANY DRUG IN YOUR BLOOD; 
DUE TO THE CIRCUMSTANCES OF VOURARREST, THIS WILL BE DONE REGARDLESS OF YOUR CONSENT; YOU HAVE THE RIGHT TO 
ADDITIONAL TESTS ADMINISTERED BY A QUAliFIED PERSON OF YOUR OWN CHOOSING. 

On ---'-.,.,..,.;-.----'I read the above warning to ------------,-,-.--:--::-----------
(dale) (defendant) 

Off! car Dale Time 

Namemue of Person who' extracted the blood: 

Signature of Person Who extracted the blood: 

Date: ______ Tima of Blood Draw: -----._,..... 

DlstrlbuUon-Orlglnal Receipt placed In case file; 1 copy (parson from whom the blood was drawn or left wlth medlcal&laff If pamon Is unavanable); 
1 copy (Prosecutor): 1 copy (Officer); 1 copy (peraon who extracted the blood). • 

I, .:Jt?fWNp(. }.;?bJDtRL ,voluntarllyperrnltofflcer 'D, D~f'1'1~ 
obi Bin aBUfflclenlameunl of my blood to IBGtlt to determine Jls alcohol and/or drug contant. · 

lo 

· I undemland that I have the right to refuse to give consent to a voluntary blood 'draw and !hall may require the ofllcer(s) to oblaln a &earth warrant. 

I understand that the blood will be extracted by a physician, a reglstared nume, a llcensad praolfcal nume, a numlng asslslant, a physician asslslant. a 
heallh care assistant, a first responder, an emergency medical lllchnlclan, or a lechnlclen who Is !reined In withdrawing blood, 

I raall~e thai ths blood will be tested to determine blood alcohol level and to delecltha presence and/or level of mari]usna, or any drug as defined by RCW 
46.81..540. I understand lhallf the test reveals a blood alcohol level and/or the presence and/or Javel of marijuana, or any drug as denned by ROW 
46.61.540, !hal the blood alcohol level end/or lhEi presence and/or level of marl)uana, or any drug, may be used as evidence against me In subsequent 
legal proceedings. 

I understand tharl have rfghlto eddlllonallestS admlnlslerad by a qua lifted parson or my choosing. 

If I wish .to consult v.!lh an allomey before giving consent, reasonable efforts wm ba made to put ina In telephonic contact with a public defender or an 
eHomey of my choice. 

Time 
;;: 2-0 . 

Time 

lllstrlbuUon-Orlg!nql Receipt placed In case me; 1 copy (pemon from whom the blood was drawn or lett with medical staff If person Is unavailable): 
1 copy (Prosecutor); 1 copy (O!rn:er}: 1 copy (person who extracted tha blood). 
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~PAVED 
OOTHER 

D GRAV;~ru-"0 DIRT De~ 0Levet. 

001HER 

!ml!I!!S 
~ SUGHT 0 MOOSV\TE 

GRADE GRAOE 

EJU INUJ< 
@ DAYLIGHT 0 STREET 

UGHT 
OOTHER 

1. HORIZONTAL GAZE NYSTAGMUS lHGN\ . 
ITa r have been li'alne,d In the sdmlnlslraiiDfl of HGN tesUng end perfanned the test In accordance With this training, 

EQUAL TRACKING 0 YES ~ NO 
EQUAl. PUPILS 0 YES ~ NO 
If Resting Nystagmus Ia pres ant, please explain. 

COMMENTS: 

Kandler faolng S,E. Glasses In hand. 
follow stimulus. 

DESCRIBE TURN 

L R 
000 Lack or smooth pursuit VERTICAL NYSTAGMUS Oves 
0@0 DlsHnct and sustained nystagmus at max davlaUon 
0@0 Angle or onset prior to 45 degrees 

No contacts. ,1 had to remind her once not to move her head to · . , 

0 Cannot keep balance D·sterts lao soon 
1'1 Nine Slaps 2fl4 Nine Steps 

Stops Walking 
Miss Heel• Toe X X 
Steps off Una 
Relsesanns 
Actuali# slaps 9 9 

CANNOT DO TEST (ExPLAIN) 
Incorrect. Kandler shuffled around backward on both feet Instead of 
around planted front foot as shown. 

COMMENTS: , • , 'i 
lnstrucUon: Kandler was. very unsteady standing heel-toe. She was waving her arms and moving her feet In very small steps to try to1ke!;!p· her 
balance. She moved her feet apart twice and stepped to the side to brace h~rselr against the side or her car with her right hand. Walking: All· 
but one of her steps were 2-4" apart and she waved.bolh arms up to 45-degraes for balance throughout. 

...,_ 
L R 

X sways While balancing 

X f.!ses snns for balance 

Hopping 

Pute foot down 

COMMEN'IB: 

Kandler was unsteady, waving both arms to about 30-degrees for balance throughout. She lost her 
balance and put her foot down twice. She had muscl.e tremo~s In her legs. 

SUPPLEMENTAL TESTS 
AbC'S .A B C D E F G H I J K L M · N 0 P Q , R S T t:l \( W X Y Z 

D to X. Kandler recited D lo~and then asked me twice, "Should I say It?" When I dldn~l respond, she said, "X" and stopped.· • 
BALANCE f:IQIE§ ANGER DEXTERIT'( l:!QIE.§. ANGER TO NOSE 

300D-11D·11111IR 1/13) 

Kandler had ~ lromollal!d 
mJsdeltwmmlnllorl11llllllll 
~. Sha had. 1/Sif allghl, 
folf<Y &WilY bullhen II\U)'Id 
once llboUian Inch lo htr rlgl)l 
Iron!, BhuloppodiHialltr· 
tbotJI t.I'O 11c'l and llld flat 
aha wnn'l uud 10 do 11. llihl 
lrltd tnlagwln. Chnlopptd 
lftlt 14 nda ard lflaughl k had 
b1111lboUiliO, $Ita Aid ltl1ll 
lllthond'lbunpll)'lng 
•lim lion lo )hallmtll 11m but 
tiOUghllhal k hid b"n l®ul 
n\'llnnoond&IIOI!IIIt<l 
c:all"lllnaalnlllelnharlleld. 

·Kandler-had muscle tremors In 
her ~ngers but performed the test 
correctly. · 

Kendl11r had eyelid 
tremors end slight, 
Jerky sway. Sh11. 
missed lip or nose 
on 4 of 6 tries. 
#1and"lf2to left 
side of nose. #131o 
below right nostril, 
#5 to right noslrll. 
#4 and "#61o tlp, 

Q~ Dltll 
l!rvotjlnq ~ ~ tccplOd. 

~ 

®-j~;m 
-FP' ~ 

. •r %f' 



Attention: 

Agency: 

Address: 

TOXICOLOGY LABORATORY 
WASHINGTON STATE PATROL 

2203 Airport Way Soulh Sulfa 300 Sea We, WA 811134 
(.208) :182-8100 FAX No, (208) :liiZ-&145 

TOXICOLOGY REPORT 

Officer Donevan R. Dexheimer 

Kent Pollee Dept 

220 4th Ave s. 
Kent, WA 98032 

Tox Caso #: ST-16·00952 Case Type: · DUI Report Date: 2124/2015 

Agency Case#: 15·100415285-2 SUbject Name: Joanne R. Kandler 

Evidence:. The following evidence was submiHed to the Laboratory by Tarisa Bacon of the Kent Pollee Dept 
on 112812016 via hand delivery: 

(1) ST-15-00952-A: VGray, Lot #4034480, Blood· Peripheral 
(2) ST-15·00952-8; VGray, Lot# 4034480, Blood· Peripheral 

VPiatJJe Analyafs Results; 

ST ~16..(101152·A: Blood· Peripheral 

ST·15·00952•A was tested by Haadspace ·Gas Chromatography for the presence of acetone, ethanol, 
Isopropanol, and methanol on 01/29/2015. The following reault was obtained: 

None Detected 

Drug Analysis Results: 

ST-16.00962-A: Blood • Peripheral 

ST-15-00952-Awas tested by Enzyme Multiplied Immunoassay Technique (EMIT} for the presence of 
amphetamines, barbiturates, benzodlazoplnea, cannablnolds, cocaine metabolite, meth~done, opiates, 
phencyclldlne (PCP), and tricyclic antidepressants on 01/30/2015. The following resufl(s) was obtained: 

Presumptive positive for cannablnolds 

ST-16-00952-Awes tested by Gas Chromatography/Mass Spectrometry for the presence of b&Sic drugs soo 
metabo!Hes on 0210412015. The following result(s) was obtained: 

None Detected 

ST-16-00952-Awas teetecr by Liquid Chromatographylfandem Mess Spectromatry for cannablnolds on 
02120/2016. The following result(s) was obtained: 

COMMENTS 

[R1.()..20160116) 

Carboxy-THO 
THC 

20ng/mL 
Ung/mL 

Page 1 of2 ~~~lliiMfliiDIIIHIUI~~m~lllml~ll8~1~~1~1m 
R~# /0: 6T•1U{)g62-00<J1 



~&qussl/0: 8T-16-C()g62-C001 

Brittany Thomas cerliHes under penalty of psljuty ufll:hr th& laws olth6 Stele of WaMITngton that the foregoing Is 
true and co11'11Cl: Unlau/ndlcsled othetwlse, I performiJd aa tosling repotted Bbo\16, for the submitted eV/daiiC6. 
Th8 document on which this certification appear& Is a true and completB copyofmyomcla/ report and I havo 
technically revltMed ell relovant pagqs oftesttng clocumiJntstiM fn tho case record. The tests were adm!nlslerod 
accOrding to testing methods epprovod by tha sis~ toxicologist pumuant to WAC 448-14-010, .020, ·030 ami/or 
RCW 46.61.606(3) by an anfllyst posse$$lng a valid permit /uued by !he "ele toxfco/Qglst • . . 

Examined by: 

Brittany Thomas 
ForensicS= 

.,.,.,. .. , lhlaJ).'fi1J,.y ··~~ 2016 
at Seattle, Washington 

' 

Reviewed by: 

Reviewer 
Dale:~ l zc:;., I '2 

[Rt.0-20150116} Page2 of2 I~IW~RDIIIWIIUim~I!I~~I~IIII~W~IIIImlllmll~ 
RfqUNI 10: ST·f6-lm52-0001 
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Case No: 74253-1-I 

Court of Appeals, Division I 

State of Washington 

Joanne Kandler, APPELLANT 

v. 

City of Kent, RESPONDENT 

EXHIBIT 
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TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 
(253)856-5770 
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16 

IN THE SUPERIOR COURT IN AND FOR THE COUNTY OF KING, 

STATE OF WASHINGTON 

CITY OF KENT, ) No.: 15-2-13166-4KNT 
) ' 

Plaintiff/Petititioner, ) MUN. CT. NO. K105740 

vs. ~~~~c 
) ORDER ON APPLICATION FOR WRI ' 

THE HON. GLENN PHILLIPS, JUDGE, ) OF CERTIORARI 
KENT MUNICIPAL COURT, AND JOANNE) 
KANDLER, DEFENDANT, ) 

Respondents. ) 

------------------------~) 

The above entitled court having received and reviewed the Petitioner's Application for 

17 
Writ of Certiorari, the brief and exhibits previously filed, and the Certification in support • 

;;) · @ &.. --r"A....a. ~ G ur"t $ 
18 

20 

thereof, the Court hereby issues the following mling and order: \ • 
. fvl~-g d#.//'f1...(4)J'?I 

BACKGROUND 

On January 26, 201~ City of Kent charged Joanne Kandler with Driving Under 
19 

21 
the Influence( of Marijuana) per RCW 1.502. Ms. Kandler entered a plea of not guilty at 

22 
arraignment on the same date. Ms. Kandler fi a Motion to Suppress Blood Draw Results 

23 
on April!, 2015. The basis of that motion to suppress as that the arresting officer did not 

24 
read Ms. Kandler the Implied Consent Warnings(ICWs) prior the administration of the 

25 
blood draw. On May 19, 2015, the Honorable Glenn Phillips grante 

Memorandum in Opposition - 1 TOM BRUBAKER 
Kent City" Attorney 

220 4t1I Ave. S. Kent, 98032 
(253) 856-5770/ fax (253) 856-6770 



1 to suppress. The 'ty filed a motion to reconsider that ruling which Judge Phillips denied the 

2 motion to reconsider d affirmed his prior suppression of the blood test. 

3 In response to th Municipal Court's decision, the City filed a Petition for Writ of 

4 Review per RCW 7 .16. T Petition for Writ of Review was given the above-entitled caption 

5 , 2015, the parties presented argument to this Court on the 

6 Petition for Writ of Review. On uly 1, 2015, this Court granted the Petition for Writ of 

7 Review, reversed the trial court's s pression of the blood test and remanded the case for 

8 trial. On July 8, 2015, Ms. Kandler fi d a motion to reconsider the granting of the writ and 

9 reversal of the trial court claiming a proc ural error by this Court in writ application process. 
I 

10 On August 18, 2015, this Court granted the otion to reconsider. In the same order granting 

11 the motion to reconsider, this CoUii also ordere that a Writ of Review should be issued. 

12 FACTS FOR PURPOSES OF TillS PETITION 

13 For purposes of this Petition for Writ of Review, the Court accepts the statement of 

14 facts as presented by the City of Kent in its certification. 

15 ANALYSIS 

16 ormulated procedural rules for appeals from courts of limited 

17 jurisdiction, those rules di ot supersede statutory writs. RALJ Ll(b); City ofSeattle v. 

18 Williams, 101 Wn.2d 445, 45 -4, 680 P.2d 1051 (1984). Constitutionally, Superior Court 

19 judges have the power to issue its of review/certiorari. Wa. Const. art. 4, § 6. The 

20 legislature recognized this power der RCW 7.16.040, and authorized superior court to grant 

21 review of decisions by courts of limit d jurisdiction if (1) the limited jurisdiction court acted 

22 illegally, and (2) there is no appeal, oro er plain speedy or adequate remedy at law. RCW 

23 7.16.040; Williams, supra, at 454. These r guirements were most recently discussed and 

24 explained in Seattle v. Hollifield, 170 Wn.2d 

25 

Memorandum in Opposition - 2 TOM BRUBAKER 
Kent City Attorney 

220 4th Ave. S. Kent, 98032 
(253) 856-5770/ fax (253) 856-6770 



.. -- ·-·· , .. . I 

1 In Hollifield, the c urt concluded the requirements for issuance of the writ in RCW 

2 7.16.040 were ambiguous leading to multiple and confusmg opinions from the court of 

3 appeal. To remedy that prob m the court held that the issuance of a writ is governed by the 

4 fai:niliar criteria in RAP 2.3(b) d RAP 13.5(b). Accordingly, the flrst hurdle for issuance of 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a writ is now establishing a basis or review under the RAP. 

Under RAP 2.3(b), review appropriate when an inferior tribunal, board, or officer 

exercising judicial functions has: 

(1) Committed obvious error at would render further proceedings useless; 

(2) Committed probable eiTor d the decision substantially alters the status quo or 
substantially limits the freed of a party to act; or 

(3) Has so far departed from the a epted and usual course of judicial proceedings as 
to call for the exercise ofreviso juri~diction by an appellate court. 

While review may be appropriate der all three prongs of RAP 2.3(b), this Court 

finds that the municipal court committed proba e error and the decision substantially alters 

the status quo. This fmding is based on the plain anguage ofRCW 46.20.308 and State v. 

Goggin, 185 Wn.App. 59, 339 P.3d 983 (2014). T e municipal court's suppression of the 

blood test in this case substantially limits the freedo of the City of Kent to act. 

Absent a writ of review, the City has no pi in, speedy, and adequate remedy at 

law. If the matter were to proceed to trial, the errol' the ity complains of will have become 

moot. The result of a trial must logically be either acquitt 1 or Qonviction, Neither 

circumstance provides the City an opportunity to appeal the uppression. 

Memorandum in Opposition - 3 TOM BRUBAKER 
Kent City Attorney 

220 4th Ave. S. Kent, 98032 
(253) 856-5770/ fax (2S3) 856-6770 



··--- ........ ,.- ~----·-- ------···-··-··-·..1 

1 ORDER 

2 · IT IS HEREBY ORDERED that the Petition for Writ of Review is granted and the 

3 . merits of the decision of the Kent Municipal Comt suppressing the blood tests results shali be 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

reviewed by this Court. The case shall be set for a hearing for argument on the merits of the 

WritofReview
1 
C>~ 4 ;,a.-r' o o..?}'Q.Q.i:, {.,';I -ch_,. f'8 rl~ ;_$ 

~~ Ca...JJ'-~ .. 

DATED: September (f, 2015 

Presented By: 

'cheleD. Walker, WSBA#29266 
City of Kent Prosecuting Attorney 

Scott R. Robbins, WSBA#19296 
20 Attorney for Respondent Kandler 

21 

22 

23 

24 

25 
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CITY OF KENT, 

Plaintiff, 

vs. 

JOANNE KANDLER, 

Defendant 

IN THE MUNICIPAL COURT OF KENT 
STATE OF WASHINGTON 

Case No.: K105740 

/ 

MOTION TO SUPPRESS BLOOD DRAW 
RESULTS 

COMES NOW the Defendant, Joanne Kandler, by and through her attorney of record, Scott R 

Robbins, and submits this Motion to Suppress Blood Draw results for Officer Failure to Giv 

Implied Consent. 

, IS$tJE PRESENTED , 

Whether the court should grant the motion to suppress the results of the blood test whe 

Officer Dexheimer arrested Ms. Kandler and failed to give the required statutory implied consen 
I 

warmng. 

STATEMENT OF THE CASE 

On January 22, 2015, Ms. Kandler was drhll)g sCl.uthbound on Military RoadS. when sh 

was pulled over by City of Kent police officer De},heimer for expired tabs. After asking for Ms 

Kandler's license and registration, Oft1cer Dexheimer reported smelling "a strong odor ofburne 

MOTION TO SUPPRESS BLOOD DRAW RESULTS 
' 

') 

\' 
,.a 
"- HUGHES I ROBBINS,P.S. 

ATTORNEYS AT LAW 
2000 112TH A VENUE NE 
BELLEVUE, WA 98004 

(425) 455-0390; FAX (425) 637-1214 
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marijuana coming from inside the Honda... and noticed that the white of Kandler's eyes wer 

reddened." 

In response to Officer Dexheimer's questions about the odor, Ms. Kandler stated that sh 

had "two puffs of [marijuana] about an hour prior," and used marijuana to address ADD, althoug 

she does not have a medical marijuana card. Ms. Kandler also admitted to taking Lexapro an 

Adderall that morning for ADD. Both medications are prescribed to her. See Knabstad motio 

filed 4-1-15 for Kandler Prescriptions. 

Ms. Kandler agreed to participate in the voluntary field sobriety tests; however, the test 

were administered on an asphalt driveway that had a "slight grade," despite Ms. Kandler' 

objection to the increased difficulty and subsequent proposal to move approximately 15 feet ove 

to a flatter surface. After the HGN, balance, walk and turn, one-leg stand, alphabet, finger dexterit , 

and finger to nose test were completed, Officer Dexheimer stated that he "noticed obvious sign 

of impairment consistent with cannabis use" and placed Ms. Kandler under arrest for DUI an 

transported to the City ofKent Corrections Facility (CKCF). 

Upon arrival to CKCF; Officer Dexheimer reported asking Ms. Kandler if she would giv 

him voluntary consent for a blood draw, to which Ms. Kandler replied, "Sure." The officer reporte 

advising Ms. Kandler of "the voluntary blood draw warning" while she was still in the vehicle 

and Ms. Kandler said that she understood the warning and agreed to take the blood test. Ms 

Kandler signed the blood draw consent form after booking. See Exhibit "A" for Voluntary Bloo 

Draw Consent Form. 

At no time was Ms. Kandler advised of the consequences of refusing to submit either 

breath test or a blood draw, nor was she given the opportunity to submit a breath test. 

MOTION TO SUPPRESS BLOOD DRAW RESULTS -2- HUGHES I ROBBINS, P.S. 
ATTORNEYS AT LAW 
2000 112TH A VENUE NE 
BELLEVUE, WA 98004 

(425) 455-0390; FAX (425) 637-1214 
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AUTHORITY 

I. OFFICER DEXHEIMER FAILED TO ADVISE MS. KANDLER OF TH 
STATUTORY IMPLIED CONSENT WARNINGS PRIOR TO REQUESTING 
VOLUNTARY OR BLOOD TEST 

Washington's implied consent law was passed by Initiative 242 in 1968 and codified a 

RCW 46.20.308. See Exhibit "B" the current Warnings. The Implied Consent Statute provide 

that drivers are deemed to have consented to a sample of their breath/blood and establishes certai 

guidelines for testing in event that a test was used or sought to be used. State v. Woolbright, 5 

Wn. App. 697,704, 789 P.2d 815 (1990). This statute directs that anyone who operates a vehicl 

in the state gives consent to submit a breath or blood test in the event they are arrested for suspicio 

of driving while intoxicated. RCW 46.20.308(1). The Implied Consent Statute mandates that 

Officer possessing probable cause that the defendant was operating a motor vehicle while unde 

the influence of alcohol or drugs and is seeking a breath/blood test, SHALL inform drivers o 

their rights in language that is in substantially the same form as the statute. RCW 46.20.308 (2) 

The use of the term SHALL creates a presumption of a mandatory obligation and does not allo 

for an individual artistic interpretation, unless contrary to legislative intent is apparent. State v. 

Krall, 125 Wn.2d 146, 148,881 P.2d. 1040 (1994); Erection Co. v. Department of Labor & Indus. 

121 Wn.2d. 513, 518, 852 P.2d. 288 (1993). 

AN ARREST AND A REQUEST FOR A BREATH/BLOOD 

AUTOMATICALLY TRIGGERS IMPLIED CONSENT 

24 To trigger the statute, both a valid arrest and reasonable grounds for the arresting officer t 

25 suspect that the driver was driving under the influence at the time of the arrest must exist. State v. 

26 Avery, 103 Wn. App. 527, 534, 13 P.3d 226 (2000). Prior to the administration of the test, th 

27 

28 
driver must be informed of his or her implied consent warnings that both advise the driver of th 

MOTION TO SUPPRESS BLOOD DRAW RESULTS - 3- HUGHES I ROBBINS, P.S. 
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consequences of submitting to or to refusal of the test, potential use of refusal evidence and info 

the driver of their right to have additional tests by a qualified person of his or her choosing. RC 

46.20.308(2); State v. Bostrom, 127 Wn.2d 580, 902 P.2d 157 (1995). 

The purpose of providing the implied consent warnings prior to administering the breat 

test is to enable a person to make a knowing and intelligent decision regarding submission to o 

refusal ofthe test. Connolly v. Dep'tofLicensing, 79 Wn.2d 500,487 P.2d 1050 (1971); DMVv. 

McElwain, 80 Wn.2d 624,496 P.2d 963 (1972). To be sufficient, the warnings as read must permi 

someone of normal intelligence to understand the consequences of his or her actions. State v. 

Whitman County Dist. Court, 105 Wn.2d 278,714 P.2d 1183 (1986). Once a person is under arres 

for DUI, physical control, vehicular homicide, vehicular assault, felony DUI reading of implie 

consent is not optional. See State v. Avery, 103 Wn. App. 527, 535, 13 P.3d 226 (2000), RC 

46.20.308, State v. Turpin, 94 Wn.2d 820 (1980). 

MANDATORY BLOOD DRAWS DOES NOT VITIATE ALL RIGHTS 

The reading of some portions of implied consent applies to situations where individuals d 

not have the right to refuse. See Exhibit "B" Special Evidence Warnings. State v. Morales, 17 

Wn.2d. 560, 269 P.3d 263 (2012); State v. Turpin, Id., State v. Krieg, 7 Wn.App 20 (1972), RC 

46.64.520 (vehicular homicide), RCW 46.64.522 (vehicular assault), RCW 46.64.502(6) (felon 

DIU). 

Under Turpin, exclusion is the appropriate remedy for violation of a defendant's statutor 

rights. State v. Turpin, 94 Wash.2d 820, 827, 620 P.2d 990 (1980) (holding that the taking ofth 

driver's blood without informing her of her right to seek additional testing violated RC 

MOTION TO SUPPRESS BLOOD DRAW RESULTS -4- HUGHES J ROBBINS, P.S. 
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46.20.308(1). 1 Similarly to Turpin, Officer Dexheimer's failure to comply with the implie 

2 consent statute should render the blood results inadmissible. The inquiry of whether the breath o 

3 
blood results should be suppressed should end at the finding that Officer Dexheimer failed t 

4 

5 
advise Ms. Kandler of the implied consent warnings. Officer Dexheimer's failure to advise Ms 

6 Kandler of the statutory implied consent warnings, pursuant to the statute, deprived her th 

7 opportunity to make a knowing and intelligent judgment of how to proceed at that time. 

8 

9 II. OFFICER DEXHEIMER'S REQUEST FOR BLOOD WITHOUT TH • 
IMPLIED CONSENT WARNINGS MADE MS. KANDLER'S VOLUNTAR 

10 CONSENTIRRELEVANT 

11 

12 Where the implied consent statute applies, the State cannot avoid complying with th 

13 statute by obtaining a driver's "voluntary" consent to a blood test. State v. Avery, 103 Wn. App 

14 527, 535, 13 P.3d 226 (2000). Because the driver has already consented to a test by virtue ofth 

15 
implied consent statute, additional consent is irrelevant where the statute is triggered. See State o 

16 

17 
Washington v. Krieg, 7 Wn. App. 20, 497 P.2d 651 (2000). An official request for consent withou 

18 the warnings would deprive the driver of the opportunity to make an informed decision as t 

19 whether to revoke his or her consent. See State ofWashington v. Whitman County Dist. Court, 10 

20 Wn.2d 278, 714 P.2d 118 (1994). 

21 
Officer Dexheimer's failure to advise Ms. Kandler of the implied consent warnings, a 

22 

23 
required by law, renders Ms. Kandler's voluntary consent irrelevant because the legislature ha 

24 mandated that once an individual·is under arrest for DUI implied consent is required. This failur 

25 

26 

27 
1 RCW 46.20.308(1) was divided into five sections in 1983, and the relevant language of"additional testing" is 

28 found in RCW 46.20.308(2). 
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to advise Ms. Kandler undoubtedly weighs against Ms. Kandler's right to consider all the option 

available to her after she was arrested, and Ms. Kandler should not have to suffer from Office 

Dexheimer's failure to comply with the Implied Consent Statute. 

Had Officer Dexheier advised Ms. Kandler of the statutory implied consent warnings, Ms 

Kandler would have been in a position of knowledge to voluntary consent to the blood draw, an 

the consent would then serve as a waiver to the warrant requirement in RCW 46.20.308(3), Stat 

v. Avery, Id., State v. Krieg, Id. 

Conclusion 

RCW 46.20.308 imposes a duty on an Officer, ignoring this statutorily imposed dut 

vitiates the authority oflaw underlying either a voluntary test or a test directed under a warrant. 

warrant or a voluntary test satisfies the police needs, but not a citizens needs. Implied Consen 

Statute gives rights to both police and citizens. It is a balance struck by voters and legislature an 

cannot be ignored by the court or circumvented by the police. Officer Dexheier' s actions i 

attempting to circumvent the Implied Consent Law vitiates Ms. Kandler's consent and mandate 

that the evidence gathered be suppressed. Without being advised as to the implied consen 

warnings, Ms. Kandler's ability to make a reasoned, intelligent, and informed decision as to th 

options available to her were severely undermined. Based upon the foregoing, the Ms. Kandler' 

blood test results should be suppressed. 

Dated this _I of April, 2015. 

MOTION TO SUPPRESS BLOOD DRAW RESULTS 

HUGHES I ROBBINS, P.S. 

2;;{11L-~~--
Scotf . Robbins, WSBA #19296 
Attorney for Defendant 
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Exhibit "A" 



WASHINGTON STATE 
DUI ARREST REPORT 

CASE/CITATION NUMBER .• ·>·l> •· ., ... 
' ' ' ·'X1·,.~...... . .. •. ~ ... ~>·· "'• . 

rs·· ... r.ooy 
NOTE: READ THIS FORM WHEN THERE ARE EXIGENT CIRCUMSTANCES OR WHEN A SEARCH WARRANT AUTHORiZES THE BLOOD 

DRAW. 

WARNING! YOU ARE UNDER ARREST FOR: 
0 VEHICULAR HOMICIDE 
0 UNCONSCIOUS (DUI/PHYSICAL-CONTROUMINOR-DRIVER) 
0 FELONY DUI or FELONY PHYSICAL CONTROL 
0 VEHICULAR ASSAULT 

---~0 DUI ARREST RESULTING FROM AN ACCIDENT WITH_8ERIOIIS BODJLY...JhJJURD..Q..A~OJ.l:lEt<-----------------~ 

A TEST OF YOUR BLOOD WILL BE ADMINISTERED TO DETERMINE THE CONCENTRATION OF ALCOHOL AND/OR ANY DRUG IN YOUR BLOOD; 
DUE TO THE CIRCUMSTANCES OF YOUR ARREST, THIS WILL BE DONE REGARDLESS OF YOUR CONSENT; YOU HAVE THE RIGHT TO 
ADDITIONAL TESTS ADMINISTERED BY A QUALIFIED PERSON OF YOUR OWN CHOOSING. 

On ------,-,;-;--;------, I read the above waming to ~-------------;-;-;~~-;-------------
(date) (defendant) 

Officer Dale Time 

NamefTille of Person who extracted the blood: 

Signature of Person who extracted the blood: 

Date: _______ Time of Blood Draw: --------

Distributio~riglnal Receipt placed in case file; 1 copy (person from whom the blood was drawn or left with medical staff if person is unavailable); 
1 copy (Prosecutor); 1 copy (Officer); 1 copy (person who extracted the blood). 

I, mttzvNE( ):::!t,JD u...>.tL ' voluntarily permit officer D I D l::')Otf(;'?f'11 ~ 
obtain a sufficient ameunt of my blood to test it to determine its alcohol and/or drug content. 

I understand that I have the right to refuse to give consent to a voluntary blood draw and that I may require the officer(s) to obtain a search warrant. 

to 

I understand that the blood will be extracted by a physician, a registered nurse, a licensed practical nurse, a nursing assistant, a physician assistant, a 
health care assista.nt, a first responder, an emergency medical technician, or a technician who is trained In withdrawing blood. 

I realize that the blood will be tested to determine blood alcohol level and to detect the presence and/or level of marijuana, or any drug as defined by RCW 
46,61.540. I understand that if the test reveals a blood alcohol level and/or the presence and/or level of marijuana, or any drug as defined by RCW 
46.61.540, that the blood alcohol level and/or the presence and/or level of marijuana, or any drug, may be used as evidence against me in subsequent 
legal proceedings. 

I understand that I have right to additional tests administered by a qualified person of my choosing. 

If I wish to consult with an attomey before giving consent, reasonable efforts will be made to put me in telephonic contact with a public defender or an 
attorney of my choice. · 

:Qll!~~~flel~l£fl.(lknowingly, freely, and voluntarily, without threats of duress against my person or prol1,ljf?.e of reward. 
1-&-. '-{~ 
j- '-c-tfil J 71y 

Date Time 

!- 2--2.. -d-i)l v 6(.'2-CJ 
Date Time 

o extracted the blood: ~~~~~~L , 
. Signature of Person who extracted the blood: :f _ ~ , g;;; 

I
. ,..... I 

·::::...::-L..:::..=..-'-=:..__-- Time of Blood Draw: · "'] £..;;:. 

Distribution-Origin!ll Receipt placed in case file; 1 copy (person from whom the blood was drawn or left with medical staff if person Is unavailable); 
1 t:opy (Prosecutor); 1 copy (Officer); 1 copy (person who extracted the blood). 
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WASHINGTON STATE 
DUI ARREST REPORT 

CASE I CITATION NUMBER 

IMPLIED CONSENT WARNING FOR BREATH 

WARNING! YOU ARE UNDER ARREST FOR: 
(check appropriate box[es]) 

0 RCW 46.61.502 OR RCW 46.61.504; Driving or being in actual physical control of a motor vehicle while under the influence of intoxicating 
liquor and/or drugs. 

0 RCW 46.61.503: Being under 21 years of age and driving or being in actual physical control of a motor vehicle after consuming alcohol or 
marijuana. · 

0 RCW 46.25.110: Driving a commercial motor vehicle while having alcohol or THC in your system. 

FURTHER, YOU ARE NOW BEING ASKED TO SUBMIT TO A TEST OF YOUR BREATH WHICH CONSISTS OF TWO SEPARATE SAMPLES OF YOUR BREATH, TAKEN 
INDEPENDENTLY, TO DETERMINE ALCOHOL CONCENtRATION. . 

1. YOU ARE NOW ADVISED THAT YOU HAVE THE RIGHT TO REFUSE THIS BREATH TEST; AND THAT IF YOU REFUSE: 

(A) YOUR DRIVER'S LICENSE, PERMIT, OR PRIVILEGE TO DRIVE WILL BE REVOKED OR DENIED BY THE DEPARTMENT OF LICENSING FOR AT LEAST ONE 
YEAR; AND 

(B) YOUR REFUSAL TO SUBMIT TO THIS TEST MAY BE USED IN A CRIMINAL TRIAL. 

2. YOU ARE FURTHER ADVISED THAT IF YOU SUBMIT TO THIS BREATH TEST, AND THE TEST IS ADMINISTERED, YOUR DRIVER'S LICENSE, PERMIT, OR 
PRIVILEGE TO DRIVE WILL BE SUSPENDED, REVOKED, OR DENIED BY THE DEPARTMENT OF LICENSING FOR AT LEAST NINETY DAYS IF YOU ARE: 

(A) AGE TWENTY-ONE OR OVER AND THE TEST INDICATES THE ALCOHOL CONCENTRATION OF YOUR BREATH IS 0.08 OR MORE, OR THE TEST 
INDICATES THE THC CONCENTRATION OF YOUR BLOOD IS 5.00 OR MORE, OR YOU ARE IN VIOLATION OF RCW 46.61.502, DRIVING UNDER THE 
INFLUENCE, OR RCW 46.61.504, PHYSICAL CONTROL OF A VEHICLE UNDER THE INFLUENCE; 
OR 

(B) UNDERAGE TWENTY-ONE AND THE TEST INDICATES THE ALCOHOL CONCENTRATION OF YOUR BREATH IS 0.02 OR MORE, OR THE TEST INDICATES 
THE THC CONCENTRATION OF YOUR BLOOD IS ABOVE 0.00, OR YOU ARE IN VIOLATION OF RCW 46.61.502, DRIVING UNDER THE INFLUENCE, OR 
RCW 46.61.504, PHYSICAL CONTROL OF A VEHICLE UNDER THE INFLUENCE. 

THE BREATH TEST INSTRUMENT WILL NOT TEST FOR THC CONCENTRATION IN A BREATH SAMPLE. 

3. IF YOUR DRIVER'S LICENSE, PERMIT, OR PRIVILEGE TO DRIVE IS SUSPENDED, REVOKED, OR DENIED, YOU MAY BE ELIGIBLE TO IMMEDIATELY APPLY 
FOR AN IGNITION INTERLOCK DRIVER'S LICENSE. 

4. YOU HAVE THE RIGHT TO ADDITIONAL TESTS ADMINISTERED BY ANY QUALIFIED PERSON OF YOUR OWN CHOOSING. 

FOR THOSE NOT DRIVING A COMMERCIAL MOTOR VEHICLE AT THE TIME OF ARREST: IF YOUR DRIVER'S LICENSE IS SUSPENDED OR REVOKED, YOUR 
COMMERCIAL DRIVER'S LICENSE, IF ANY, WILL BE DISQUALIFIED. 

FOR THOSE DRIVING A COMMERCIAL MOTOR VEHICLE AT THE TIME OF ARREST: IF YOU EITHER (A) REFUSE THIS TEST OR (B) SUBMIT TO THIS TEST AND 
THE TEST INDICATES AN ALCOHOL CONCENTRATION OF 0.04 OR MORE, OR ANY MEASURABLE AMOUNT OF THC CONCENTRATION, YOU WILL BE 
DISQUALIFIED BY THE DEPARTMENT OF LICENSING FROM DRIVING A COMMERCIAL MOTOR VEHICLE. 

I HAVE READ THE ABOVE STATEMENT TO THE SUBJECT I HAVE READ OR HAVE HAD READ TO ME THE ABOVE STATEMENT($), 

OFFICER'S SIGNATURE SUBJECT'S SIGNATURE 

DATE I TIME LOCATION 

WILL YOU NOW SUBMIT TO A BREATH TEST? 0 YES 0 NO 

Did subject express any confusion regarding the 

implied consent warnings? If yes, explain below. 0 YES 0 NO 

0 At the time of this test(s), I was certified to operate the BAC DATAMASTER and the BAC DATAMASTER CDM and possessed a valid permit issued by 
the Slate Toxicologist. 

0 At the lime of this test(s), I was certified to operate the DRAEGER ALCOTEST 9510 and possessed a valid permit issued by the Slate Toxicologist. 

DO YOU HAVE ANY FOREIGN MOUTH CHECKED? zND MOUTH CHECK? (If Necessary) ANY FOREIGN SUBSTANCES FOUND? EXPLAIN: 
SUBSTANCE IN YOUR MOUTH? TIME? TIME? 

BYES BNO 
.0 YES 0 NO DYES D NO DYES D NO REMOVED YES· ·. NQ; 

B I observed the subject from the lime of the mouth check through the completion of the breath test. · 

The subject did not vomit, eat, drink, smoke, or place any foreign substance in his/her mouth during the observa!ion time. 

U At the fime of this test, l possessed a valid permit issued by the State Toxicologist and was I PBT READING I PBTTIME 
certified to operate the PBT. The test was performed in accordance with the Slate Toxicologist's 
protocols. {Chapter 448-15 WAC) 

D BOOKED RELEASED TO: 

DPR'D 
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A. IDENTITY OF PETITIONER 

The Petitioner is Joanne Kandler. Ms. Kandler currently 

resides at 5920 S. 235th St. #S-103~ Kent, WA 98032. 

B. DECISION BELOW 

Joanne Kandler seeks review of the King County Superior 

Court decision, dated November 3, 2015, in the matter City of 

Kent v. The Han. Glenn Phillips, Judge; Kent Municipal Court; 

and Joanne Kandler, 15-2-13166-4KNTi wherein the Superior 

Court reversed the trial court's order to suppress the results of 

. the blood test. A copy of both the Superior Court order1 and the 

trial court orde? is attached. 

C. ISSUE PRESENTED FOR REVIEW 

Whether this court should grant review under RAP 2.3( d)(2), 
(3), (4) if the Superior Court erred in reversing the trial court's 
decision to suppress the blood test results when, due to suspicion 
of' marijuana use, the officer arrested Ms. Kandler for DUI and 
attempted to circumvent the statutory· Implied Consent 
Warnings in .order to·obtai:il Ms. Kandler's blood? 

D. STATEMENT OF THE CASE 

On January 22,2015, Ms. Kandler was arrested strictly for a 

drug-related (marijuana) DUI by Officer Dexheimer following a 

1 Appendix (I): Superior Court order reversing trial court order 
2 Appendix (H): Trial court order suppressing blood test results 
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stop for expired vyhicle tabs. After transport to the jail, Officer 

Dexheimer did not advise Ms. Kandler of her Implied Consent 

Warnings, but asked Ms. Kandler if she would consent to a 

blood draw, to which Ms. Kandler responded, "Sure." ·certain 

warnings were given to Ms. Kandler as part of the Voluntary 

Blood Draw, but Ms. Kandler was never provided the statutorily 

required Implied Consent Warnings which includes the 

administrative ramifications for being over 5ng ofT.H.C. 

E. ARGUMENT WHY ·REVIEW SHOULD BE 
ACCEPTED. 

The Court should accept review because this case involves a 

significant question of law under the Constitution: of the. State of 

Washington or·ofthe United States. See RAP 2.3(d)(2): As such, 

this case involves an issue of public interest that should be 

. detennined by . an appellate court. See RAP 2.3(d)(3). 

Additionally, the Superior Court has so far departed from the 

accepted and usual course of proceedings as to call for review 

by this court. See RAP 2.3(d)(4). 

It is well established that article I · section 7 of the 

Washington State Constitution provides greater protections than 

the Fourth Amendment. State v. Hinton, 179 Wn.2d 862, 319 

3 
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I 

P.3d 9 (2014). While the landmark Katz1 case establishes that} 

under the Fourth Amendment, a search occurs if the government 

intrudes upon a subiective and reasonable expectation of 

privacy, under article I, section 7 of the Washington State 

Constitution, a search occurs when the government disturbs 

"those privacy interests which citizens of this state have held, 

and should be entitled to hold, safe from governmental trespass 

absent a warrant." Hinton, 179 Wn.2d at 868 (citing State v. 

Myrick, 102 Wn.2d 506,511,688 P.2d 151 0984)). 

Further, article I, section 7 of the Washington State 

Constitution is grounded in a broad right to privacy and.protects 

citizens from governmental intrusion into their private affairs 

without the '~authority oflaw." WA Const. art. I, §7; Hinton, 179 

Wn.2d at 898. The private affairs inquiry is broader than the 

Fourth Amendment's reasonable expectation of privacy inquiry. 

State v. Young, 123 Wn.2d at 181, 867 P.2d 593 (1994). The 

"authority of law'' required by article I, section 7 is a valid 

warrant unless the State shows that a search or seizure falls 

within one of the jealously guarded and carefully drawn 

:l Katz v. United States, 389 U.S. 347 (1967). 
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exceptions to the warrant requirement. Hinton, 179 Wn.2d at 

868-69 (citing State v. Miles, 160 Wn.2d 236,244, 156 P.3d 864 

(2007)) .. 

--~' In a DUI setting, prior to the administration· of a test for 

(afcoh<?J:l>drugs or(f.H.C )the driver must be informed of his or 

her implied consent warnings that both advise the driver of the 

consequences of submitting to or to tefusal of the test and inform 

the driver of their right to have additional tests by a qualified 

person of his or her choosing. RCW 46.20.308{2); State v. 

Bostrom, 127 Wn.2d 580, 902 P.2d 157 (1995). 

The purpose of providing the implied consent warnings prior 

to administering the test is to enabie a person to make a knowing 

and intelligent decision regarding submission to or refusal of the 

test. Connolly v. Dep 't of Licensing, 79 Wn.2d 500, 487 P .2d 

1050 (1971); DMVv. McElwain, 80 Wn.2d 624, 496 P.2d 963 

(1972). To be sufficient, the warnings, as read, must permit 

someone of normal intelligence to understand the consequences 

of his or her actions. State v. Whitman County Dist. Court, 105 

Wn.2d 278,714 P.2d 1183 (1986). 
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In 2013, the United States Supreme Court decided Missouri 

v. McNeeley, 4 which provides that~ since obtaining a DUI 

suspect's blood is a search under the Fourth Amendment, blood 

draws are unconstitutional unless a search warrant or valid 

exception to the search warrant requirement exists. Additionally, 

the McNeely court held that. the exigency exception to the 

warrant requirement generally does not apply in DUI cases since 

metabolization "f'1'll~nhn11n the bndv_00~:4-.,,1f cr~tP. 

~igent circumstance. As a result, routine blood draws from 

a DUI suspect without consent or a warrant are unconstitutional, 

unless there is some special complicating factor to justifY 

exigency. 

Althougu the Washington Supreme Collf1; has not yet 

addressed this issue in the context of article I section 7, the 

Washington State Constitution is narrower. and intended to 

provide Washington residents more protection than the federal 

constitution. Additionally, the language adopted by the 

legislature in the amended Implied Consent statute has 

4 Missouri v. McNeely, 133 S.Ct. 1552 (2013). 
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characteristics strikingly similar to the SCOTUS ruling in 

Missouri v. McNeeley. 

RCW 46.20.308: RECENT CHANGES AND EFFECTS 

· Under RCW 46.20.308,. any driver. arrested for DUI in the 

State of Washington is subject to the Implied Consent law. See 

RCW 46.20.308. This hw regulates how law enforcement 

obtains breath an~od test evid~nce)to be used in pro.secuting 

DUI crimes. To trigger the Implied Consent statute, both a valid 

arrest and reasonable grounds for the arresting officer to believe 

that the driver was driving under the influence at the time of 

arrest must exist. RCW 46.20.308(1). 

When the implied consent statute applies; the State cannot .. 

avoid complying with the statute by obtaining. a driver's 

· "voluntaiy" consent to a blood test. State of Washington v:. 

-~y. 103 Wn. App. 527, 535, 13 P.3d 226 (2000). Because the -

driver has already consented to a test by virtue of the implied 

', ~onsent st.atute, additional consent is irrelevant where the statute 

~ is triggered. See State of Washington v. Krieg, 7 Wn. App. 20, 

497 P.2d 651 (2000). An official request for consent without the ' 

implied consent warnings would deprive the driver of the 
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opportunity to make an infonned decision as to whether to 

revoke his or her consent. See State of Washington v. Whitman 

County Dist. Court, 105 Wn.2d 278, 714 P.2d 118 (1994). 

FORMER IMPLIED CONSENT STATUTE. 2013 2nd sp.s. 

c 35 § 36, eff. Sept. 28, 2013. 

Prior to the September 2015 amendment to the Implied 
I 

Consent statute, RCW 46.20.308 included references to the 

testing of a person's breath for purposes of determining the 

presence of tetrahydrocannabinol (THC) and ''any [other] drug" 

in addition to alcohol testing under the Implied Consent statute. 

When a driver is arrested on suspicion of a non-alcohol 

related DUI, the former statute did not provide law enforcement 

any additional instructions on the procedure to test the presence 

of THC or other drugs. In this situation, state constitutional 

protections would be triggered and require law enforcement to 

adhere to article .I section 7 and either get a search warrant for 

the suspect's blood, obtain a valid waiver of the warrant 

requirement, demonstrate exigency, or provide proof that any 

other authority of law pe.rrilits the seizure. State v. Brock, 184 

Wn.2d 148, 355 P.3d 11 rs (2015). 
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CURRENT IMPLIED CONSENT STATUTE. 2015 2nd 

sp.s. c 3 § 5, eff. Sept. 26. 2015. 

Effective September 26, 2015, the Implied Consent statute 

provides that a driver is presumed to have given consent to a 

breath· alcohol concentration CBAC) test ifthe driver is arrested 

for DUI. RCW 46.20.308; WA H.B. 1276, filed June 30,2015. 

The current statute removes any references to THC and· other 

drugs from the subsection on breath testing and includes a new 

subsection that provides guidance on obtaining a suspect's blood 

. tfjl tyst for alcohol, marijuana, or any dnig: 

( 4) Nothjng in subsection (1), (2), or (3) of this 
section precludes a law enforcement officer 
from obtaining a pers'on1s blood to test for 
alcohol, marijuana, or any drug, pursuant to a 
search warrant, a valid waiver of the warrant 
requirement, when exigent circumstances exist, 
·or under any. other authority of law. Any blood 
·drawn for the purpose of determining the 
person's alcohol, marijuana levels, or any drug, 
is drawn pursuant to this section · when the 
officer has reasonable grounds to. believe that 
the person is in physical control or driving a 
vehicle under the influence... · 

RCW 46.20.308(4) (effective Sept. 26, 2015). 

As mentioned, on September 26, 2015, the legislature 

amended the Implied Consent statute to clarifY that law 

enforcement officers ru::e prohibited from testing a DUI suspect's 
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blood unless it is pursuant to a search warrant~ a valid waiver of 

the warrant requiremen4 when exigent circumstances exist, or 

under any other authority oflaw. RCW 46.20.308( 4); WA H.B. 

1276 (eff. Sept. 26, 2015). This amendment neither expanded 

nor narrowed an officer's constitutional or statutory duties in 

any way - the amendment merely removed the problematic 

references to THC and other drugs in the context ofbreath tests . 

. Again, because the ?river has al!eady consented to a test by 

virtue of the implied consent statute, additional consent is 

irrelevant where the statute is triggered. See State ofWashington 

v. Krieg, 7 Wn. App. 20~ 497 P-.2d 651 (2000). An official 

request for consent without the warnings . would deprive the 

driver of the opportunity to make an informed decision as to 

whether to revoke his or her consent. See State of Washington v. 

Whitman County Dist. Court, 105 Wit.2d 278) 714 P.2d 118 

(1994). Considering these plinciples,. Division 2 of the 

Washington State Court of Appeals has concluded that, where 

the Implied Consent statute applies, the State cannot avoid 

complying with the statute by obtaining a driver's nvoluntary" 

consent to a blood test. State of Washington v. Avery, 103 Wn. 

App. 527 (2nd Cir. 2000). 
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1. THE COURT SHOULD ACCEPT REVIEW UNDER RAP 
2J(d)(2) and (3) BECAUSE THIS CASE INVOLVES A 
SIGNIFICANT QUESTION OF LAW UNDER Article I 
section 7 OF THE WASHINGTON STATE 
CONSTITUTION, WffiCH IS A MATTER OF GREAT 
PUBLIC INTEREST. 

The proper interpretation of article I section 7 of the 

Washington State Constitution and the Implied Consent statute 

are both matters of great public interest that should be resolyed 

by this Court. Although the statute that was in effect at the time 

Ms. Kandler was arrested for DUI has been amended, the public 

has an interest in seeing that the Washington State Constitution 

and the current Implied Consent statute are both interpreted and 

Proper interpretation and application remaih ~lie 

concern because the 2015 amendment did not change, but 

merelv clarified that a law enforcement officer is prohibited 

from testing a DUI suspect's blood unless it is pursuant to a 

search warrant. a valid waiver of the warrant requirement! when 
/ 

~igent circumstances exist, or under anv other authoP,ty'Qf law 

earch ana ·. !~e-tClbe proper. RCW 

46.20.308(4). 
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In other words, for a search or seizure to be proper, law. 

enforcement has always been required to either get a search 

;v(a)rant, or alternatively, demonstrate that an exception to the 

' wru:~t requirement exists. It is under this constitutional 
,. . 

l, 

.;.ptotection, now explicitly codified _in the amended Implied 

Consent statute, which Officer Dexheimer failed. Not only did 

\ Officer Dexheimer fail to read Ms. Kandler the Implied Consent 

warnings required by statute, Officer Dexheimer attempted to 

circumvent the article I section 7 warrant requirement by 

obtaining Ms. Kandler's "consent." 

Officer Dexheimer's failure to .advise Ms. Kandler of the 

implied consent warnings and the;ammnistrative ramifications. 

of having over 5ng T.H.C. rendered Ms. Kandler's voluntary 

consent to the blood draw irrelevant because Ms. Kandler was 

unaware of the consequences of submitting to the "voluntary" 

test. This failure to advise· Ms. Kandler undoubtedly. weighs 

against Ms. Kandler's right to consider all the options available 

to her after she was arrested, and Ms. Kandler should not have 

to suffer from Officer Dexheimer's failure to comply with the 

implied consent statute. 
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Had Officer Dexheier advised Ms. Kandler of the statutory 

implied consent warnings, Ms. Kandler would have been in a 

position of knowledge to voluntary consent to the blood draw, 

and the consent would then serve as a valid waiver to the warrant 

requirement in RCW 46.20.308(3). 

This case is unlike City of Mount Vernon v. Mount Vernon 

Mun. Court, 92 Wn. App. 501, 973 P.2d 3 (1998). In City of 

Mount Vernon, the court held that the police officer did not 

violate the statutory protocol for breath tests when he failed to 

print out the defendant's breath test results immediately upon 

completion of the test. The court reasoned that the statute did not 

specify that a printout must be generated immediateiy after a 

breath test is completed ·and that "there [was] no basis for 

concluding that the breath test itseif was invalid or that the 

results of the test were otherwise inadmissible." !d. at 508. 

In our case, Officer Dexheimer didn't merely deviate from 

common practice, as the officer in City of Mount Vernon did. 

Officer Dexheimer (1) failed to provide Ms. Kandler with the 

statutorily-required Implied Consent warnings, and then (2) 

violated Ms. Kandler's constitutional rights by circumventing 
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the warrant requirement and obtaining her "voluntary~' consent 

without ensuring Ms. Kandler knew what she was consenting to 

and the ramifications associated with said consent. 

The public has an interest in seeing that a fundamental 

constitutional protection is preserved and honored by law 

. enforcement officers in our state. Additionally~ the Implied 

Consent statute affects all Washington drivers and, as such, the 

correct interpretation and application of the statute is of great 

public interest. 

2. THE COURT SHOULD ACCEPT REVIEW UNDER RAP 
2.3(d)(4) BECAUSE THE SUPERJOR COURT HAS SO 
FAR DEPARTED FROM THE ACCEPTED AND USUAL 
COURSE OF- -PROCEEDINGS AS TO CALL FOR 
REVIEW BY THIS COURT . 

. Pursuant to RALJ 9.1, the "Superior Court shall rev1ew the 

·decision of the court of limited jurisdiction to determine whether 

that court ·has committed any errors of laW..;, RALJ 9.1 

(emphasis added). In this case, the Superior Court Judge looked 

at the ·merits of the case, and not at the Kent Municipal Court 

Judge's decision to determine whether the Kent Municipal Court 

Judge has committed an error of law. 
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Additionally, in criminal cases, the rule of lenity is a basic 

and required limitation on a coures power of statutory 

interpretation whenever the meaning of a criminal statute is not 

plain. Under the rule of lenity, any ambiguity in the meaning of 

a criminal statute must be resolved in favor of the defendant. In 

re Post Sentencing Review of Charles, 135 Wn.2d 239, 249-50, 

955 P .2d 798 (1998). The Petitioner does not argue· that the 

former Implied Consent statute was ambiguous, but if the Court 

finds ambiguity, the rule of lenity should operate to resolve in 

favor of Ms. Kandler. 

In this case, the Superior Court Judge departed from the 

accepted and usual course of proceedings as to call for review. 

F. CONCLUSION 

The Petitioner respectfully requests this Court to reverse the 

King County· Superior Court's order and reinstate the decision 

of the trial court suppress the blood test results. 

G. APPENDIX 

(I) Superior Court order reversing the trial court 

order. 

(II) Trial court order suppressing blood test results. 
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( 

DATED this 3rd day of December 2015. 

Scott R. Robbins, WSBA No. 19296 
Attorney for Petitioner 
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Attorneys at Law 
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Bellevue, Washington 98004 

Tel: (425) 637~3022 
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CITY OF KENT, 

vs. 

IN THE SUPERIOR COURT FOR KING COUNTY 

Plaintiff, 

STATE OF WASHINGTON 
) 
) 
) No.l5-2-13166-4KNT 
) Kent No: Kl05740 
) 

13 THE HON. GLENN PHILLIPS, JUDGE, 

14 
KENT MUNICIPAL COURT, AND 
JOANNE KANDLER, DEFENDANT, 

) 
) 
) 
) 
) 
) 

FINDINGS OF :fACT AND 
CONCLUSIONS OF LAW 

-{PROP9SB9] • ?Jl C!.._ · 

lS 

16 

17 

18 

19 

20 

21 

22 

Respondents. ) 
) 

------------------------~) 

The court, having consid~red the briefs, the exhibits submitted, and argument of the 

parties, enters the following findings of fact and-conclusions oflaw: 

23 FINDINGS OF FACT: 
24 

2s 1. Joanne Kandler was arrested for Driving Under the Influence (of Marijuana) on 
January 22, 2015 by Kent Police Officer DonevanDexheimer, . 

2. Following her arrest, Ms. Kandler was read the Voluntary Blood Draw ConsentFonn 
from the Washington State DUI Arrest Report, and acknowledged: 

a. The right to refuse to give consent to a voluntary blood draw. 
b. That the blood would be extracted by a qualified person trained in 

withdrawing blood. · 
c. That if the test of her blood reveals the presence of any alcohol or drugs, that 

the evidence may be used against her in subsequent legal proceedings. 

Finding & Conclusions on Writ of Review- 1 
TOM BRUBAKER 

KENT CI1'Y ATIORNEY 
220 Fourth A.Yenuc South 

Kent, WA 98032 
l"r"'t,OL"L .t.,l"fft 
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4 

s 
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7 

( 

d. That she has a right to additional tests administered by a qualified person of 
her choosing. 

e. That she has the right to consult with an attorney before giving consent. 
f. That consent is given knowingly) freely, and voluntarily. 

3. Ms. Kandler agreed to provide a blood sample. 

8 ' 

4. Ms. Kandler filed a Motion to Suppress Blood Draw Results on April1, 2015. The 
Honorable Judge Glenn Phillips of the Kent Municipal Court beard oral argument on 
the motion to suppress on May 19,2015 and subsequently granted the motion to 
suppress the blood test results because the officer had not read the Implied Consent 
Warnings(ICW) to Ms. Kandler prior to the taking of the blood sample. 

9 

10 

II 

12 : 

13 ' 

14 

IS .. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5. The City filed a motion to reconsider the trial court ruling on May 22~ 2015. Oral 
argument on the motion to reconsider was heard by Judge Phillips on May 27,2015. 
Judge Phillips denied the City,s motion to reconsider and upheld the previous 
suppression of the blood test results. 

6. Because the trial court did not suppress the observations of the officer, the 
suppression of the test evidence does not have the practical effect of terminating the 
case. Accordingly, a motion for dismissal under RAU 2.2 was not possible and the 
prosecution was forced to proceed to trial without the. blood evidence 
or proceed by writ of review. · 

7. The trial court ruling would affect numerous blood test DUI cases in the future. 

8; In November, 2012, the people ofWasWngton passed Initiative 502, which became 
effective December, 2012. Initiative Measure No.:502. Initiative 502 created a 5 
nanogram THC "per se" prong for RCW 46.61.502. This Hper se" THC level was 
incorporated into RCW 46.20.308, the implied consez:1.t law. RCW 46.20.308 

9. On April 17~ 2013, the United States Supreme Court decided Missouri v. McNeely 
133 S. Ct. 1552, 185 L. Ed. 2d 696 (2013), which clearly held that the natu 
metabolization of alcohol in the bloodstream does not present a per se .exigency tha 
justifies an exception to the Fourth Amendment's search requirement fo 
nonconsensual blood testing in all drunk driving_ cases. Implicit in ·that ruling is that 
request for a blood draw from a suspected impaired driver is a search and that basi 
Fourth Amendment protections apply. 

10. In response, the Washington State Legislature promptly amended RCW 46.20.308 to 
eliminate reference to blood in the implied consent law, specifically RCW 
46.20.308(1) and (2). RCW 46.20.308(1), (2). Those amendments became effective 
.september, 2013. 
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CONCLUSIONS OF LAW: 

L Revised Code ofWashington(RCW) 7.16.040 governs the issuance of the 
statutory writ of review.' 

2. These statutory requirements for issuance of a writ of review were most recently 
reviewed in Seattle v. Holifield, 170 Wn.2d 240) 240 P .3d 1162 (201 0). In 
Holifield, the court concluded that issuance of a writ is govemed by the familiar 
criteria in RAP 2.3(b) and RAP 13.5(b). 

3. Under RAP 2.3(b), review is appropriate when an inferior tribunal has 1) 
committed obvious error that would render further proceedings useless; 2) 
committed probable error and the decision substantially alters the statUs quo or 
substantially limits the freedom of a party to act; or 3) has so far departed from 
the accepted and usual course of judicial proceedings as to call for the exercise of 
revisory .jurisdiction by an appellate court. 

4. The defendant has no constitutional right to any warnings, such warning are a 
matter of legislative grace. State v. Zwicker, 105 Wn.2d 228 (1986). The 
defendant is entitled to only those warnings contained i~ the implied consent 
statute in effect at the time of their arrest," State v. Bostrom, 127 Wn.2d 580, 590 
(1995). 

5. After the September 2013 revisions, the implied consent provisions no longer 
gove:m blood except in felony cases.-

. RCW 46.20.308(1) states in part: . 
Any person who operates a motor vehicle within this state is 
deemed to have given .consent, subject to the provisions of RCW. 
46~61.506, to. a test or tests of his or her br.eath for purposes of 
determining alcohol concentration .• .in his or her breath if arrested 
·for any offense where, at the time of arrest, the arresting officer has 
reasonable grounds to believe the person had been driving or was 
in actunl physical control of a motor vehicle while under the 
influence of intoxicating liquor or any drug or was in violation of · 
RCW 46.61.503. Neither consent nor this section precludes a 
police officer from obtaining a search warrant for'a person's breath 
or blood. 

RCW 46.20.308(2) states in part: 
The test or test of breath shall be administered at the direction of a 
law enforcement ... u and ((The officer shall inform the person of his 
or her right to refuse the breath test .... 
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RCW 46.20.308(3) states in part, "Except as provided in this 
section, the test administered shall be of breath only." Subsection 
3 of RCW 46.20.308(3) goes on to outline specific criteria that 
must be met in order for an officer to obtain a breath or blood test 
without the consent of the individual arrest. 

6. None of criteria outlined in RCW 46.20.308(3) apply to this case. 

7. Based on the plain language ofRCW 46.20.308, the statutorily required 
implied consent w'amings apply only to cases where an officer seeks a 
breath sample. 

8. The court may not graft words into the statute. Bostrom, 127 Wn.2d at 
586~87; State v. McNichols, 128 Wn.2d 242, 249 (1995). The court will 
not infer a warning the implied consent statute does not contain. Roethle v. 
Dept. of Licensing, 45 Wn. App. 607,610 (1986) 

9. Accordingly, the Implied Consent Warnings in effect at the time of 
Kandler's test did not govern blood testing and those procedural rules are 
inapplicable herein. 

. ORDERED, that the trial court order of suppression is reversed, the stay is lifted, and this matte 
. . 

: is remanded for trial. 

Presented by: 

Michele D. Walker, WSAB #29266 
Prosecuting Attorney, City of Kent 

Copy Received; 

Scott Robbins) WSBA # __ _ 

Finding & Conclusions on Writ of Review· 4 

-t_r~ Nov .. 
DATED this_£__ day of ~r, 2015. 

TOM BRUBAKER 
KENT CITY ATTORNEY 
220 Fourth Avenue South 

Kent, WA 98032 . . ---~ 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

JOANNE KANDLER, 

Petitioner, 

v. 

CITY OF KENT, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) ________________________) 

No. 74253-1-1 

RULING GRANTING 
DISCRETIONARY REVIEW 

This is a driving under the influence case involving a warrantless blood draw. 

Joanne Kandler seeks discretionary review of a superior court decision that granted the 

City of Kent's petition for a writ of review and reversed a municipal court order of 

suppression. The municipal court suppressed Kandler's blood test because she did not 

receive the implied consent warning, including the warning about the consequences to 

her driver's license if the result showed, as it did, THC (tetrahydrocannabinol -

marijuana) concentration of five nanograms per milliliter (ng/ml) or more. The City 

argues that the implied consent warning was not required for a blood draw after the 

2013 statutory amendments, which removed references to blood tests following 

McNeely.1 In McNeely, the United States Supreme Court held that the natural 

dissipation of blood alcohol is not a per se exigency justifying a warrantless blood draw 

in drunk driving investigations. Kandler argues that her consent without the implied 

con$ent warning was not voluntary and did not justify a warrantless blood draw. This · 

case raises an issue of public interest that warrants review under RAP 2.3(d)(3). 

1 Missouri v. McNeely,_ U.S._, 133 S. Ct. 1552, 185 L. Ed. 2d 696 (2013). 
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FACTS 

On January 22, 2015, Kandler was arrested for driving under the influence (DUI) 

of marijuana. The arresting officer gave Kandler a voluntary blood draw consent form, 

which Kandler signed. The form stated: 

I understand that I have the right to refuse to give consent to a voluntary 
blood draw and that I may require the officer(s) to obtain a search warrant. 

I understand that the blood will be extracted by a physician, a registered 
nurse, a licensed practical nurse, a nursing assistant, a physician 
assistant, a health care assistant, a first responder, an emergency medical 
technician, or a technician who is trained in withdrawing blood. 

I realize that the blood will be tested to determine blood alcohol level and 
to detect the presence and/or level of marijuana, or any drug as defined by 
RCW 46.61.540. I understand that if the test reveals a blood alcohol level 
and/or the presence and/or level of marijuana, or any drug as defined by 
RCW 46.61.540, that the blood alcohol level and/or the presence and/or 
level of marijuana, or any drug, may be used as evidence against me in 
subsequent legal proceedings. 

I understand that I have right to additional tests administered by a qualified 
person of my choosing. 

If I wish to consult with an attorney before giving consent, reasonable 
efforts will be made to put me in telephonic contact with a public defender 
or an attorney of my choice. 

My consent has been given knowingly, freely, and voluntarily, without 
threats of duress against my person or promise of reward.f2l 

The officer did not give Kandler the implied consent warning under RCW 

46.20.308, which (at the time of her blood draw) included a warning about the 

consequences to her driver's license if the test result indicated alcohol concentration of 

0.08 or more in "breath" or THC concentration of 5.00 or more in "blood."3 Kandler 

2 A copy of the form is included as part of Exhibit 2 of the City's answer to the motion for 
discretionary review. 

3 Former RCW 46.20.308(2) (2013). 
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agreed to submit to a blood draw and gave a blood sample, which indicated THC 

concentration above 5.00. 

The City charged Kandler with DUI in Kent Municipal Court. Kandler filed a 

motion to suppress her blood test result, arguing that her consent to the test without the 

implied consent warning did not justify a warrantless blood draw. The City countered 

that after the 2013 amendments, the implied consent warning no longer applied to blood 

tests and that Kandler's blood test was admissible based on her consent. 

In May 2015, the municipal court conducted a hearing on Kandler's motion to 

suppress. After the hearing, the court suppressed the blood test result because the 

arresting officer did not give Kandler the implied consent warning. The court later 

denied the City's motion for reconsideration. 

The City filed a petition for a writ of review in King County Superior Court. The 

superior court granted a writ of review, finding that the "trial court ruling would affect 

numerous blood test DUJ cases in the future."4 The court reversed the municipal court's 

suppression order by concluding that after the 2013 amendments, "the implied consent 

provisions no longer govern blood except in felony cases. "5 "Based on the plain 

language of RCW 46.20.308, the statutorily required implied consent warnings apply 

only to cases where an officer seeks a breath sample."6 "Accordingly, the Implied 

Consent Warnings in effect at the time of Kandler's test did not govern blood testing and 

those procedural rules are inapplicable herein."7 

4 Finding of Fact 7. Copies of the superior court's findings of fact and conclusions of law 
on writ of review are attached as Appendix I to Kandler's motion for discretionary review. 

5 Conclusion of Law 5. 
6 Conclusion of Law 7. 
7 Conclusion of Law 9. 

3 
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DECISION 

Kandler seeks discretionary review of the superior court decision that reversed 

the municipal court's suppression order. There is no dispute that the superior court's 

review of the municipal court order was governed by RALJ (rules for appeal of decisions 

of courts of limited jurisdiction). This Court accepts review of a superior court decision 

on RALJ review only if one of the following criteria under RAP 2.3(d) is met: 

(1) If the decision of the superior court is in conflict with a decision of 
the Court of Appeals or the Supreme Court; or 

(2) If a significant question of law under the Constitution of the State of 
Washington or of the United States is involved; or 

(3) If the decision involves an issue of public interest which should be 
determined by an appellate court; or 

(4) If the superior court has so far departed from the accepted and 
usual course of judicial proceedings, or so far sanctioned such a 
departure by the court of limited jurisdiction, as to call for review by 
the appellate court.[8l 

Kandler seeks review under RAP 2.3(d)(2) (significant question of law under the 

Constitution), (3) (issue of public interest), and (4) (far departure from the accepted and 

usual course of judicial proceedings). ·Review is warranted under RAP 2.3(d)(3) on the 

issue of whether, after the 2013 amendments to RCW 46.20.308, a warrantless blood 

draw was admissible in a DUI case when a driver did not receive the implied consent 

warning before consenting to the blood draw. 

Before the 2013 amendments, the implied consent statute, RCW 46.20.308, 

provided that any person who drives a car in the Washington State is deemed to have 

consented to "a test or tests of his or her breath or blood" to determine alcohol 

8 RAP 2.3(d). 
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concentration or presence of any drug in his or her "breath or blood" if arrested with 

reasonable grounds for driving under the influence.9 The statute then undisputedly 

required certain warnings before a person submits to a breath or blood test.1D 

The taking of a blood sample constitutes a search and seizure under the Fourth 

Amendment to the United States Constitution and article 1, section 7 of the Washington 

Constitution.11 Before McNeely, our court had stated that the "implied consent statute 

reflects the Legislature's recognition that the exigencies of a DUI drug arrest and 

investigation warrant the search and seizure of a suspect's blood, as long as the blood 

test is based on reasonable grounds and is conducted by a qualified person as provided 

in RCW 46.61.506(4)."12 Effective December 2012, an initiative set a THC amount 

(5.00 ng/mL) that gives rise to a presumption of being under the influence of marijuana13 

and added a warning in the implied consent statute about the consequences of having 

that level of THC in blood as shown by a blood test administered under the statute.14 

In April 2013, the United States Supreme Court decided McNeely and held that 

under the Fourth Amendment, "in drunk-driving investigations, the natural dissipation of 

alcohol in the bloodstream does not constitute an exigency in every case sufficient to 

justify conducting a blood test without a warrant."15 In July 2013, our Legislature 

responded to McNeely by amending the implied consent statute to remove "implied" 

9 Former RCW 46.20.308(1) (before the 2013 amendments). 
10 See former RCW 46.20.308(2) (before the 2013 amendments). 
11 State v. Judge, 100 Wn.2d 706, 711, 675 P.2d 219 (1984). 
12 State v. Baldwin, 109 Wn. App. 516, 525, 37 P.3d 1220 (2001). 
13 See LAWS OF 2013 ch. 3, § 33; RCW 46.61.502(1 )(b) ("A person is guilty of driving 

while under the influence of intoxicating liquor, marijuana, or any drug if the person drives a 
vehicle within this state .· .. [and] ... has, within two hours after driving, a THC concentration of 
5.00 or higher as shown by analysis of the person's blood made under RCW 46.61.506[.]"). 

14 See LAWS OF 2013 ch. 3, § 31. 
15 McNeely, 133 S. Ct. at 1568. 
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consent to a blood test while keeping the warning about the consequences of having 

THC concentration of 5.00 ng/mL or more in blood.1s 

As amended, the statute provided: "Except as provided in this section, the test 

administered shall be of the breath only."17 It then authorized a blood test without 

consent "pursuant to a search warrant, a valid waiver of the warrant requirement, when 

exigent circumstances exist, or under any other authority of law" if the driver was 

unconscious or arrested for certain crimes not applicable here, such as felony DU1.18 

The City argues that after the 2013 amendments, the implied consent warning is 

not required for a blood draw. Subsection (2) of the statute that requires the warning 

refers to breath (but not blood) tests. But the warning still contained information about 

the consequences of a test result indicating "that the THC concentration of the driver's 

blood is 5.00 or more." The statute continues to address post-breath and blood test 

process when the result indicates alcohol concentration of 0.08 or more in breath or 

THC concentration of 5.00 or more in blood.19 Among other things, the officer 

administering the test must notify the Department of Licensing of the arrest within 72 

hours "except as delayed as the result of a blood test. "20 The officer must submit a 

sworn report stating that the test administered "after receipt of the warnings required by 

16 LAWS OF 2013 2nd sp. sess. ch. 35, § 36. Both parties agree that the 2013 
amendments responded to McNeel~. The City argues that the Legislature "promptly revised the 
ICWs to recognize a conservative reading of the McNeely case, by eliminating blood testing 
from the ICWs in September of 2013." Answer to Motion for Discretionary Review at 5. 

'In June 2015, the Legislature amended the statute to remove the warning about the THC 
concentration. See LAWS OF 2015 2nd sp. sess. ch. 3, § 5. The statute as amended in 2013 but 
before the 2015 amendments governed Kandler's blood test in January 2015. 

17 LAWS OF 2013 2nd sp. sess. ch. 35, § 36; former RCW 46.20.308(3) (2013). 
18 LAWS OF 2013 2nd sp. sess. ch. 35, § 36; former RCW 46.20.308(4) (2013). The 2015 

amendments eliminated those exceptions, and the statute now generally requires a search 
warrant for a blood draw. See LAWS OF 2015 2nd sp. sess. ch. 3, § 5; RCW 46.20.308(4). 

19 RCW 46.20.308(5); former RCW 46.20.308(5) (2013). 
20 RCW 46.20.308(5); former RCW 46.20.308(5) (2013). 
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subsection (2) of this section" indicated alcohol concentration of 0.08 or more in breath 

or THC concentration of 5.00 or more in blood.21 The statute still addresses blood tests, 

although there no longer is "implied" c~nsent to a blood draw. 

Under the City's argument, the 2013 amendments eliminated the requirement for 

the implied consent warning in the case of a warrantless blood draw while maintaining 

the requirement for a less invasive breath test. It appears questionable whether the 

Legislature contemplated a driver's consent to a warrantless blood draw without the 

implied consent warning by amending the statute in response to McNeel~.22 

Our Supreme Court has held that the choice to take or refuse a breath test "is not 

a constitutional right, but rather a matter of legislative grace."23 The purpose of the 

implied consent warning is to give drivers an opportunity to make an informed decision 

about whether to take a test.24 It appears debatable whether an officer's failure to 

advise a driver about the legal consequences of taking or refusing a blood test, 

including the consequences to the driver's. license, would render the driver's consent to 

the blood test involuntary under the Fourth Amendment and article 1, section 7.25 No 

21 Former RCW 46.20.308(5) (2013). The 2015 amendments changed the language 
11 after receipt of the warnings required by subsection (2)" to "after receipt of any applicable 
warnings required by subsection (2)." See LAWS OF 2015 2nd sp. sess. ch. 3, § 5; RCW 
46.20.308(5) (emphasis added). 

22 The City discusses State v. Goggin, 185 Wn. App. 59, 339 P.3d 983 (2014). But that 
case appears distinguishable because it involved a blood draw administered pursuant to a 
search warrant after a driver received the implied consent warning and refused a blood test. 
Division Three of this Court rejected the driver's argument that after obtaining a search warrant, 
he had to be re-advised of the implied consent warning for the test result to be admissible. See 
Goggin, 185 Wn. App. at 67-69. 

23 State v. Bostrom, 127 Wn.2d 580, 590, 902 P.2d 157 (1995). 
24 Bostrom, 127 Wn.2d at 588. 
25 To justify a warrantless search based on consent, the State has to show that the 

consent was voluntarily given. State v. Russell, 180 Wn.2d 860, 871, 330 P.3d 151 (2014). 
Before the 2013 amendments, Division Two of this Court commented that the ~~washington 
Supreme Court has not squarely addressed whether a driver may give actual consent outside 

7 
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published decision appears to address the issue. The issue is of sufficient public 

interest that warrants discretionary review under RAP 2.3(d)(3). 

CONCLUSION 

Kandler satisfied the criteria for discretionary review under RAP 2.3(d)(3). 

Therefore, it is 

ORDERED that discretionary review is granted. The clerk shall issue a 

perfection schedule. 

Done this /2.~ day of May, 2016. 

the strictures of the implied consent statute." State v. Avery, 103 Wn. App. 527, 535, 13 P.3d 
226 (2000). The Oregon Supreme Court has commented that "the failure to disclose accurate 
information regarding the potential legal consequences of certain behavior would seem to be a 
more logical basis for a defendant to assert that his or her decision to engage in that behavior 
was coerced and involuntary." State v. Moore, 354 Or. 493, 318 P.3d 1133, 1138 (Or. 2013) 
(consent to a warrantless blood draw administered after statutory implied consent warning was 
voluntary and not coerced). 
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A) Assignment of Error 

1. The Superior Court erred when it reversed the trial court's 
order to suppress the results of the blood test. CP 149. 

B) Issues Pertaining to the Assignment of Error 

1. Whether the Superior Court erred in reversing the 'trial 
coure s decision to suppress the blood test results when, due to 
suspicion of marijuana use, the officer arrested Ms. Kandler for DUI 
and attempted to circumvent the statutory Implied Consent 
Warnings in order to obtain Ms. Kandler's blood. (Assignment of 
Errors 1.) 

C) Statement of the Case 

Statement of Facts 

On January 22, 2015, Ms. Kandler was driving southbound 

on Military RoadS. when she was pulled over by City of Kent Police 

Officer Dexheimer for expired tabs. CP 72. After Officer 

Dexheimer's investigation, Ms. Kandler was arrested strictly for a 

drug-related (marijuana) DUI. CP 73. After transport to the Kent 

city jail, Officer Dexheimer did not advise Ms. Kandler of her 

Implied Consent Warnings, but asked Ms. Kandler if she would. 

consent to a voluntary blood draw, to which Ms. Kandler responded, 

"Sure." CP 73. Certain warnings were given to Ms. Kandler as part 

of the Voluntary Blood Draw, but Ms. Kandler was never provided 

the statutorily required Implied Consent W amings which include the 

1 
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administrative and criminal ramifications for being over 5ng ofTHC 

and .08 BAC for alcohol. CP 28. 

Procedural History 

On Aprill, 2015;Ms. Kandler filed a motion to suppress the 

evidence of the blood test results. CP 46. On May 19, 2015, the 

Honorable Glerm M. Phillips at Kent Municipal Court granted the 

motion. CP 47. On May 20, 2015, the City of Kent filed a motion to 

reconsider. CP 47. A hearing was held on May 27, 2015, and the 

judge ruled that the court's previous ruling to suppress the evidence 

would stand. CP 48. On June 1, 2015, the City of Kent filed an 

application for a writ of review with the Superior Court and Ms. 

Kandler answered in opposition to the City's application. CP 14. 

The Superior Court granted The City of Kent's Writ ofReview and 

ultimately reversed the trial court's ruling thus allowing the blood 

test to be admitted. CP 149. On December 3, 2015, Ms. Kandler 

filed a Petition for Discretionary Review with this court. CP 15 5. 

On May 12,2016 this court granted Ms. Kandler's petition. 
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D) Argument 

I. THE SUPERIOR COURT ERRED WHEN IT 
REVERSED THE TRIAL COURT'S ORDER TO 
SUPPRESS THE RESULTS OF THE BLOOD 

. TEST. 

The Superior Court made an error in reversing the trial 

court's decision and thus resulting in the admittance of the blood test 

result. The appropriate standard of review for issues of suppression 

of evidence and validity of implied consent warnings is de novo 

review. State v. Arreola, 176 Wash.2d 284, 291, 290 P.3d 983 

(2012); State v. Morales, 173 Wash.2d 560, 567, 269 P.3d 263 

(2012). First, the trial court made the proper decision to suppress the 

blood test because Officer Dexheimer failed to follow the mandated 

Implied Consent warnings requirements set out in RCW 46.20.308. 

Officer Dexheimer erred because a request for a breath/blood test 

automatically triggers the implied consent statute and because 

mandatory1 blood draws do not extinguish all rights. Second, 

Officer Dexheimer's request for a voluntary blood test without the 

implied consent warnings made Ms. Kandler's voluntary consent 

uninformed, null and void. 

1 RCW 46.64.520 (vehicular homicide), RCW 46.64.522 (vehicular assault), 
RCW 46.61.502(6) (felony DUI). 
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A. The Trial Court Properly Suppressed The Blood 
Test Because Officer Dexheimer Failed To 
Advise Ms. Kandler Of The Mandatory 
Statutory Implied Consent Warnings. 

Officer Dexheimer failed to follow the mandate set out in 

RCW 46.20.308 by not reading Ms. Kandler the implied consent 

warnings. Washington's implied consent law was passed by 

Initiative 242 in 1968 and codified at RCW 46.20.308. The Implied 

Consent Statute provides that drivers are deemed to have consented 

to a sample of their breath/blood and establishes certain guidelines 

for testing in the event that a test was used or sought to be used. State 

v. Woolbright, 51 Wn. App. 697, 704, 789 P.2d 815 (1990). This 

statute directs that anyone who operates a vehicle in this state gives 

consent to submit a breath or blood test in the event they are arrested 

for suspicion of driving while intoxicated. RCW 46.20.308(1). The 

Implied Consent Statute mandates that an Officer possessing 

probable cause that the defendant was operating a motor vehicle 

while under the influence of alcohol or drugs and is seeking a 

breath/blood test, SHALL inform drivers of their rights in language 

that is in substantially the same fonn as the statute. RCW 46.20.308 

(2). The use of the· term SHALL creates a presumption of a 

mandatory obligation and does not allow for an individual artistic 
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I 

interpretation, unless contrary legislative intent is apparent State v. 

Krall, 125 Wn.2d 146, 148,881 P.2d. 1040 (1994); Erection Co. v. 

Department of Labor & Indus., 121 Wn.2d. 513, 518, 852 P.2d. 288 

(1993). 

Prior to the September 2015 amendment to the Implied 

Consent statute, RCW 46.20.308, included references to the testing 

of a person's blood for purposes of determining the presence of 

tetrahydrocannabinol (THC) and "any [other] drug'~ in addition to 

alcohol testing under the Implied Consent statute. When a driver is 

arrested on suspicion of a non-alcohol related DUI, the former 

statute did not provide law enforcement any additional instructions 

on the procedure to test the presence ofTHC or other drugs. In this 

situation, state constitutional protections are triggered and requires 

law enforcement to adhere to Article I Section 7 ofthe Washington 

Constitution and either obtain a search warrant for the suspect's 

blood, obtain a valid waiver of the warrant requirement, demonstrate 

exigency, or provide proof that any other authority of law permits 

the seizure. State v. Brock 184 Wn.2d 148, 355 PJd 1118 (2015). 

Effective Septem~er 26, 2015, after this event, the Implied 

Consent statute eliminated blood and references to THC from the 
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warning. RCW 46.20.308; WAH.B. 1276 (eff. Sept. 26, 2015).The 

legislature amended the Implied Consent statute to clarify that law 

enforcement officers are prohibited from testing a DUI suspect's 

blood unless it is pursuant to a search warrant, a valid waiver of the 

warrant requirement, when exigent circumstances exist, or under 

any other authority oflaw. RCW 46.20.308(4); WA H.B. 1276 (eff. 

Sept. 26, 2015). This amendment neither expanded nor narrowed an 

officer's constitutional or statutory duties in any way - the 

amendment merely removed the problematic references to blood, 

THC, and other drugs in the implied consent warning. The current 

form of the statute was not yet in effect at the time of Ms. Kandler's 

arrest. CP 72. Had the arrest taken place on or after September 26, 

2015 the Citis position would be well taken. However, Ms. 

Kandler's arrest took place a full 8 months prior to the current 

amendment of the implied consent statute. Thus the statute, at the 

time of Ms. Kandler's arrest for DUI, automatically triggered an 

implied consent warning for THC ramifications. 

1. Officer Dexheimer Failed To Advise Ms. Kandler 
Of The Statutory Imelied Consent. 

RCW 46.20.308. required Officer Dexheimer to read Ms. 

Kandler the implied consent w~ing for THC regardless of whether 
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she perfmmed a breath test or not. To trigger the statute, both 

reasonable grounds for the arresting officer to suspect that the driver 

was driving under the influence at the time of the arrest and a valid 

arrest must exist. State v. Avery) 103 Wn. App. 527, 534, 13 P.3d 

226 (2000). After arrest, and prior to the administration of the test, 

the driver must be infonned of his or her implied consent warnings 

that advise the driver of both the consequences of submitting to or 

refusing the test, potential use of refusal evidence and inform the 

driver of their right to have additional tests by a qualified person of 

his or her, own choosing, the criminal and civil ramifications of 

being over the per se level for alcohol and THC, and the availability 

of an interlock license. RCW 46.20.308(2); State v. Bostrom, 127 

Wn.2d 580, 902 P.2d 157 (1995). 

The purpose of providing the implied consent warnings after 

arrest and prior to administering any test is to enable a person to 

make a knowing and intelligent decision regarding submission to or 

refusal of the test. Connolly v. Dep 't of Licensing, 79 Wn.2d 500, 

487 P.2d 1050 (1971); DMVv. McElwain, 80 Wn.2d 624,496 P.2d 

963 (1972). To be sufficient, the warnings, as read, must permit 

someone of normal intelligence to understand the consequences of 
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his or her decision and actions. State v. Whitman County Dist. 

Court, 105 Wn.2d 278, 714 P.2d 1183 (1986). Once a person is 

under arrest for DUI, physical control, vehicular homicide, 

vehicular assault or felony DUI, the reading of Implied Consent is 

not optional, it is mandatory. See Avery, 1 03 Wn. App. at 535; RCW 

46.20.308, State v. Turpin, 94 Wash.2d 820, 827, 620 P.2d 990 

(1980). 

This court recently determined that an officer must inform 

the driver of the THC concentrations even if a blood test is not being 

requested. State v. Robison, 192 Wn. App. 658; 662-63, 369 P.3d 

188 (2016), review granted sub nom., 92944~1, 2016 WL 3909818 

(Wash. June 29, 2016). In the Robison c~e, in January of2013 the 

defendant was pulled over and subsequently arrested for driving 

under the influence. Id at 661. The trooper, in Robison, read the 

defendant the Implied Consent warning for breath but failed to warn 

about THC concentration ramifications in his blood, the defendant 

proceeded to perform two breath tests. !d. At trial, Robison moved 

to suppress the tests because the Trooper failed to give the defendant 

"all required Implied Consent warnings." Id The trial court denied 

the motion to suppress however the Superior Court reversed and 
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suppressed the test results finding that leaving out the information 

on marijuana ramifications made the warnings incomplete and 

misleading. !d. 

This present court affirmed the superior court's fmdings in 

Robison. Id. at 672. The State had argued, in Robison, that the 

trooper did not need to warn about the blood test because it was 

irrelevant to that situation because only a breath test was requested 

and performed. I d. at 664-665. However, this court reasoned that the 

plain language of the statute was clear, which required strict 

adherence and advisement of the THC blood ramifications. Id at 

665. Therefore, this court concluded that RCW 46.20.308 required 

the Trooper to give the warning about the THC concentration 

ramifications for Robison's blood regardless of whether a blood test 

would actually be requested.Jd. at 664. 

In this case, Officer Dexheimer did not provide Ms. Kandler 

the implied consent warning as required by Robison." !d. at 662-63. 

In Robison the officer failed to give the full THC warning, and in 

this case the officer failed to provide any Implied Consent warning 

at all. CP 28. Therefore, similarly the lack of any Implied Consent 

warning in this case made the vollllltary consent incomplete and 
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misleading. Even though a different version ofRCW 46.20.308 was 

in place at the time of Ms. Kandler's arrest, the plain language of 

the September 2015 version still required an Implied Consent 

warning, which included 5 nanogram THC presumption of 

impairment was well as civil and criminal ramifications. Similar to 

how the Robinson court found that a blood warning should have 

been given regardless if a blood test was requested, in this case an 
Implied Consent for breath and THC warning should have been 

given regardless of if the breath test was performed. In this case 

neither the breath nor the blood test warnings were given to Ms. 

Kandler. 

In this case, Ms. Kandler was (a) operating a car; (b) Officer 

Dexheimer had probable cause to believe that she was under the 

influence ofTHC; and (c) Officer Dexheimer arr~stedMs. Kandler 

for DUI based upon THC impairment CP 72-73. According to the 

plain language of the statue, this is all that is needed to trigger the 

mandates ofRCW 46.20.308. See also Avery, 103 Wn. App. at 533. 

Therefore, Officer Dexheimer was required to read the Implied 

Consent warning to Ms. Kandler and he failed to do so. 
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2. In Cases Where The Arrestee Does Not Have The 
Right To Refuse, Portions OfThe Implied Consent 
Warnings Still Apply. 

The reading of some portions of the Implied Consent 

warning applies to situations where individuals do not have the right 

to refuse. Morales, 173 Wn.2d. at 269; Turpin, 94 Wn.2d at 820; 

State v. Krieg, 7 Wn. App. 20, 21, 497 P.2d 621 (1972); RCW 

46.64.520 (vehicular homicide), RCW 46.64.522 (vehicular 

assault), RCW 46.61.502 (6) (felony DUI). Under Turpin, 

exclusion was the appropriate remedy for violation of a defendant's 

statutory rights. Turpin, 94 Wn.2d at 827 (holding that the taking of 

the driver's blood without informing her of her right to seek 

additional testing violated RCW 46.20.308(1)). RCW 46.20.308(2) 

was divided into five sections in 1983, and the relevant language of 

"additional testing'' is found in RCW 46.20.308(2). 

Once a person is under arrest for DUI, physical control, 

vehicular homicide, vehicular assault, or felony DUI, a reading of 

the entire implied consent, under RCW 46.20.308, is not optional. 

See Avery, 103 Wn. App. at 535; RCW 46.20.308; Turpin, 94 Wn.2d 

at 820. The duty to provide the driver with the entire Implied 

Consent Warnings is independent of the driver's right to refuse the 
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test.Jd. at 824-825. In other words, even where the driver loses the 

right to refuse the test request, the officer 'is still required to provide 

a partial warnings.Jd. at 824 (finding" ... the fact that the defendant 

cannot object to State testing ... does not inexorably, or ev~n 

logically, follow that the defendant must also be kept ignorant of his 

right to independent testing.''). See CP 26. As such, without 

providing the implied consent warning, an officer's request for 

voluntary consent deprives the driver of an opportunity to make a 

statutorily mandated informed decision regarding submission to or 

refusal ofthe test. See Whitman County District Court, 105 Wn.2d 

at 278. 

In this case, Ms. Kandler was deprived of the opportunity to 

make an informed decision because Officer Dexheimer failed to 

provide Ms. Kandler with the Implied Consent warnings. CP 26. 

Therefore, similarly to Turpin and Robison, Officer Dexheimer's 

failure to comply with the implied consent statute renders the 

alleged voluntary blood results inadmissible. The inquiry of whether 

the breath or blood results should be suppressed should end at the 

fmding that Officer Dexheimer failed to advise Ms. Kandler of the 

implied consent warnings after she was under arrest for DU1. 
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B. The City's Reliance On Goggin, In Support Of 
Their Position That Blood Tests Do Not Require 
Implied Consent Warnings, Is Misplaced. 

Where the Implied Consent statute applies, the_ State cannot 

avoid complying with the statute by obtaining a driver's "voluntary" 

consent to a blood test. Avery, 103 Wn. App. at 535. An official 

request for voluntary consent without the statutory warnings would 

deprive the driver of the opportunity to make an informed decision 

as to whether to consent or not. Whitman County Dist. Court, 105 

Wn.2d at 278. 

A search wari:ant is justified after the implied consent 

requirement to inform the defendant ofthe right to additional tests. 

State v. Goggin, 185 Wn. App. 59, 339, 68 P.3d 983 (2014). In 

Goggin, the defendant "was seen swerving into oncoming traffic, 

his breath smelled of alcohol, his eyes were bloodshot and watery, 

he could not maintain his balance, his speech was slurred, he was 

slow to answer questions, and he failed all of the field sobriety 

tests." Id at 70. After placing Mr. Goggin under arrest and in 

attempt to obtain a breath sample, the officer read Mr. Goggin the 

implied consent warnings, including the right to refuse the test and 

the right to obtain additional tests. ldat 63-64. Mr. Goggin 
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ultimately refused to submit to a breath test. The officer, supported 

by probable cause, then obtained a search warrant for Mr. 

Goggin's blood in response. Id. at 64. 

The coi.Irt held that the search warrant provided 

independent authority to obtain the blood, and therefore, the 

Implied Consent statute no longer required the officer to advise 

Mr. Goggin of the right to additional tests. Id. at 68. Even though 

the search warrant waived the Implied Consent warning 

requirement, the court found that Mr. Goggin was nevertheless 

sufficiently informed prior to refusing the breath test and that he 

understood the right to additional tests as it then related to the 

blood test via the search warrant. Id. 

The method that Officer Dexheimer used to obtain a blood 

sample is distinguishable from the method used in Goggin. In 

Goggin, the officer read Mr. Goggin the Implied Consent 

warnings, acknowledged Mr. Goggin's breath test refusal, and 

subsequently obtained independent authority to seize the blood via 

a search warrant supported by probable cause. Id. at 68. 

First, unlike Goggin, in this case, Officer Dexheimer 

wholly failed to inform Ms. Kandler of the Implied Consent 
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warnings. CP. 28. This material omission unduly prejudiced Ms. 

Kandler, because without knowing her rights, she was unable to 

· consider her options or make an informed decision when she 

voluntarily consented to a blood draw. Also unlike Goggin, 

Officer Dexheimer did not seek or obtain a search warrant for the 

blood. Instead, he obtained voluntary consent directly from Ms. 

Kandler, who was uninfonned due to this omission. By seeking 

voluntary consent in lieu of a search warrant, Officer Dexheimer 

essentially treated the voluntary consent method as an alternative, 

equal to seeking a search warrant. If voluntary consent and search 

warrants were treated equally, plenary law enforcement discretion 

would be created - an entirely erroneous outcome that the 

legislature certainly did not intend. 

Officer Dexheimer's failure to advise Ms. Kandler of the 

Implied Consent warnings, as required by law, renders Ms. 

Kandler's voluntary consent null and void because the legislature 

has mandated that once an individual is under arrest for DUI, 

Implied Consent warning are required. This failure to advise Ms. 

Kandler undoubtedly weighs against Ms. Kandler's right to consider 

all the options available to her after she was arrested, and Ms. 
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Kandler should not have to suffer from Officer Dexheimer's failure 

to comply with the Implied Consent Statute. Had Officer 

Dexheimer advised Ms. Kandler of the statutory Implied Consent 

warnings, Ms. Kandler would have been in a position of knowledge 

for voluntary consent to the blood draw, and the consent could then 

serve as a waiver to the warrant requirement in RCW 46.20.308(3), 

Avery, 103 Wn. App. at 535; Krieg, 7 Wn. App 20. 

E) Conclusion 

The Superior Court erred when it reversed the trial court's 

order to suppress the results of the blood test. In this case, Officer 

Dexheimer failed to provide Ms. Kandler with the mandatory 

Implied Consent warning as required by RCW 46.20.308. Instead, 

Officer Dexheimer tried to circumvent the statute by requesting 

voluntary consent from Ms. Kandler. However the version ofRCW 

46.20.308, at the time of Ms. Kandler's arrest, required that a request 

for a breathlblood test automatically triggers the implied consent 

waming. Without being advised as to the Implied Consent warnings, 

Ms. Kandler's ability to make a reasoned, intelligent and informed 

decision as to the options available to her were severely undermined. 
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For the reasons stated above, this Court should reverse the superior 

court's decision. 

Respectfully submitted this 101h day of August, 2016. 

Scott R. Robbins, WSBA No. 19296 
Attorney for Appellant 
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