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I. COUNSEL'S PROPOSAL OF A.."' INSTRIJCTION WHICH MISSTATES THE STATE'S BURDE1'i Of? ~ 

DEPRIV&D HANS HANSEN OF A FAIR TRIAL 

A. Because dl.ninished capacity negates an element of the offense the jury instruction 

s may not relieve the State of it.3 burden disproving that fact. 

a. By proposing the defective instruction defense counsel did not act reasonable and 

provide effective assistance of counsel. 

c. Hans Hanaell's trial counsel was not reasonable when he never presented evidence th 

at his diminished capacity from forming the requisite intent. 

II. DEFENSE COUNSEL PROPOSED INSTRUCTIONS & DID NOT 08.JBCT TO INSTRUCTIONS, WHICH l&L 

L B3~"'W A.\J OBJ~i'IVE STAl.'iDARD Or' RBASONABL&'iESS, BECAUSE HE FAILED TO ADD 'l'HE LAN 

GUAGB LIMITL~ rHE INTENTIONAL ACTS FROM WHICH THE JURY COOLD INFE~ RECKt.ESSNESS. 

,.i. .J&FE:NSE COOJ:i:32.L WA3 INEFFBCT!VE roR IMPROPEa LINE OF QUESTIONING AND PR&JUDICIAL T 

ESTI~ ENTWL."'ED WITH IMPROPE:R L'iSTRUCTIOOS THAT RELIEVED Tl:iE .STATE OF IT'S BURDE 

N 0~ ESTABLISHING DEFENDANT ACTED RECKLESS WAS i>R&JUDlClAL Ai>ID UNREASONABLE ASSIST 

ANCE. 
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P~CPOSAL O~ AN I~STRUCTION ~HICH ~ISST~TES I~E 

STATE'S BURDE>! ·-'~ P~OOF D:Pql'/ED HA~~S HAl'iSON 02' A FAI~ TRIAL 

j. Because di~inishe~ capacity nagates an element of the 

offe~s= the jury instructions may not relieve the state of its 

burden disorovin~ that fact. 

Wnen a defgns~ necessarily ne2ates an element of t~e crirae 

c11rg~~, tn= St~te ~3Y not shift t~e burden 0f ocoving ev2rv 

eL2~ent oE t~e ::.~ira2 beyond a ceasonable 2ou~t. 

State v W.R., 181 Wn.2d 757, 770-71, 336 ?.:d 1134 ( ""t') /. ; ::J. 
- v . • 

I~ is lon~-settled that di~inis~ed C3~acity ne~~t~s the 

ne~s rea of t~e cri~~. T~e w~snsin~ton 5ury~e8e Court has 

;;Dinini3:ie,-' ::.a':lacity is a m.=ntal -:.ondition '<Ot a'l·Juntin?, 

t~ in~anity w~i~~ ~~events t~e defendant fro~ ~ossessi~~ t~e 

c~~ui3ite m~~tal state necessa=y to :o~mit t~a crime charged. 

State v Furman, 122 ·1.in.2c 440, 454, State 

v Warden, 133 ~n.2d SSS, 56~, 947 P.2d 703 (1997). Ea~h 

~ivision of t~e Court oe A~peals has re~o~niz2d: 'di~inish2d 

c~0acity allows a defendant to negate t~e culpable m~ntal state 

el~P~nt of a c:i12'' by showin~ L1at a given :iental dis0rd2r had 

1 ~~ecific ef f~ct by ~hich his ability ~o entertain th3t mental 

State v. Stumpf, 64 Wn. Ao~. 522, 525, 827 P.2~ 294 (1~92); 

State v. Marchi, 15S ~n. ~oo. 823, 835, 243 P.3d 555 (2010); 

State v. Nuss, 52 ~Jn. Aop. 735, 739, 7.S3 P.2c (1998). 

T~~ ~as~in~toa Su~re~e Court in ~.R. explainec a defense 

.:::: .\ ,, 



negates an ~le~ent w~ere tne t~o cannot ~oexist. 181 Wn.2d at 

755. l~at Court d2scrib~s t~e relations~i'.J bet~een di~inisjed 

~a~acitv an~ mens rea. W~ere a ~erson lacks the ability to 

for~ the requisite rental state, they bv defination cannot have 

~~e cul~abl~ mental state. As an exa~ole: 

d 2 f in e c in R er~ SA.08.0lO(a) is an 

ele~eat of a crime, it may be challen~ed by comQetent evi~ence 

'Jf 3 'Tl=t1tal disorcer that c-31..:ses .3n inaoility to forr.1 ''i.ntent 11 

1t t~2 t1~~ ~f ti~ offen;~. Prem3}itation, of course, can still 

b2 negate~ by t~is defense. 

State v. Edmond, 23 Wn. App. 1~4, S21 P.2d 1310 (1SS1). 

~ie in~bility to co 30~et~in~ necessaril; ne?3tes an accusation 

t '1 .:;, t a :>er s on , : id i t. Ju s :: 3. s con sen t n e ? a t e d f '.J cc i b le 

;o-Julsion, di~inis~ed capacity ne~ates intent. 

r1us, if a deEe~~3nt meets his bu~d=n oE oro~uction ne ~as 

rea ele~=nt of t~e ~ffens2. T~e state mcst always b2ar t~e 

:~r~e~ of dissr0vin~ a defense that necessarily ne~ates ~n 

' 181 at 

7~~(:.itir:g );"'.1it·J v. United States, _U.S. _, 133 -.::: I""+-
'-' • \,.J \.. • 714, 

71S, 134 L.E~.2c 570 (2013). 

Here, in kans Hanson's :Jse Instru=tion # 7 orovi~es; 

C:vi::en:e ot rr:2:-i::al illness or disor::.=r •· ••• rn3.'.' ce ta;~e71 into 

:o~3i 4 eration in determinin~ wne::~er tJe defendant ~ad the 

;a~a=ity to act with orerne~itation, intentionally, recklessly, 

'JC ·to1illfullv.o1 1~;{.? 9SS, lines 12-15] (A.::-gue: in closin? 

l .• 1 \ 
arlu~ent cv aecense counse ;. 



Nothin~ i~ this instruction ola:.es on tne State the burden 

to cisorove ~irninis~ei caoa:.ity-to ~rove t~at despite evidence 

to tne :.ontrary ML. l1ans2n a:.tually had tne ability to for:n L1e 

reqi__;isite intent. Worse yet, by usir:g t'.1e terl:l "may De t3ken 

into 3Ccount,i' this i~struction oermitted tne jury to si~oly 

i~nore tiat issue altogether, reg3r~less of tie State's oroof. 

In Eact tne State offered verv little to orove this ooing. 

The evid~nce :.01sisted ~f Dr. Koenen. His testirn~ry is 

C)·•·-:-:itio:- &t t:12 tL~e of t~1e event, he was a':>le to to.emulate 

tne :equisit2 le~al intent. The instruction ~er~itted tne jury 

to convict e~en if it C)nclude~ there w1s su~stantial evidence 

req~i~it2 i~test. Tne instruction celi~ved tne Sta:e 0f its 

Smith, 133 U.S. at 71S; W.R., 181 Wn.2d at 
~~~· - -

I12 CTu:t is urzed to .,~'JLV s1e n2sP.tes a::-:alvsis ·1it'-1 W.R. 

a,d Smith rec~ir~. Id. 
. - As :le3r 2s above, c0urts hav~ Lon~ 

re:a~nizec t•2 defense does ne~Jte a0 ele~ent. -~s W.R. ~ade 

~Lea: t1Jt a~?lsis reauires t~e State bear burden 0f dispoving 

t"le r:1.:iferise.'' State v. Deer, 175 '..-7n.2s 725, 7'34, 28.7 P.3c' ~39 

(2012), cert. c2nied, 133 3.Ct. 991 (2013). 

T12 State is foreclose from snifting tne burden of nroof 

to t~e defend".lnt. •• llw:1en a11 affirmative def<ense c.oes ne;ate ari 

ele~ent of t~e crime. 

Smith v. United States, U.S. , 133 S.Ct. 714, 71S, 184 

L. Ed. 2 .:~: 

1~ 1 7 S.Ct. 1C93, 9~ L.Ed.2d 267 (19.37)). 

5. 



l. T~lAL CO~NSEL'S ?~O?OSAL CF AN INSTRUCTION WHIC~ 

'!ISSTATES THE STATE'S 2URD~N QF P~OO? DEPRIVED M~. HA~SEN 

O? A F~IR ~RIAL. 

3y prooosin~ the defective instruction defense counsel 

did not act reasonable and orovide effective 

assistance of counsel. 

Tne Sixt~ A~endment ~uarantees the right to the effective 

as3ist3nce of co~nsel in a cri~inal proceedin~. See Gideon v. 

Wainwright 372 U.S. 335, 83 5.Ct. 792, g L.Sd.2d 799 (1953). 

svste~ enb~~ie- in ~he Sixth A~end~ent, since access to 

1 1 .• L 1 co:..:r..::2 s s.:ei an~ ~n2~le~z2 is necessarv to accord tefendants 

c~e 'a~ole o~~ortu~ity to meet the C3Se of the orosecution' to 

~~i21 t~2y are 2ntitl~~." Strickland v. Washington, 456 U.S. 

~s~, ~35, 1~4 S.Ct. 2052, 8~ L.Ed.2d 574 (1984)(0uotin~ Adams 

v. lJnited States ex r21. ~\cCarm, 317 U.S. 269, '.275, 27S, 83 

S.Ct. 235, ~7 L.~~.2~ (19~2)). The cignt to counsel 

incluc~s th2 ci2~t to t~2 eff 2ctiv2 assist2nce of counsel. 

Strickland, 466 U.S. at ~SS. T~e oro~er 3tandard for attorney 

n~cfor~ance is that of re3so~1bly effective assistance. Id. 

455 U.S. at ~37. ~ 02rson is deniej th2 effective assistance 

· el ·'C\"'"'°"' t".{" 'A"'_,,..,_ord deno0st:rates the i/counsel' s 0[ COU:l3 w,,_._.._ - - -

performance was deficent 11 aGd d2ficient ~erformBnce prejudiced 

t:ie ~2fenc3nt. Id. 

In t:ie States Cross of Dr. ~. ~onen's competencv 

assess~ent ?..P 2a~e 897, Line 3 to 12 

) : 

6. 



C. And com0etency assessment, that's the kind of thin~ 

vou ~ece talkin~ about earlier aoaut t~e oerson who's 

not in touc~ with realitv or doesn't know ri~ht from 

~ro~~ for a variety of reasons; is that ri~ht? 

A. That's correct. The question usallv is can tney 

assist their counsel. 

r. O~av. And no~e of t~ose things you've talked about 

for ~r. Hansen co~e into olav for his co~~etencv to 

stand trial ,1ere; ri-s~1t? 

A. Na, not at all. 

The diminis~e~ caoacity instruction provid2d to tne jury, 

as or o ::i o s e :.:: bf (~ 2 ::: ens e , to 1 d the j u r ·1 on 1 v t :'.13 t th ·e "e v L c enc e 

'.) E ::: -~ n ta 1 i 11 ::i es s or '=' is order ·11 av b ~ ta~< en into coos ice ration • 11 

(C? 46 lnscruction # 7 )~ 

~rove Mr. Hansen's ca0a:ity to form the intent was sot 

3uEficiently ~i~inishec. Instea~ un~er the instruction 

cast ~oujt or, ir fa:t, do nothin~ at all. ~ecause defense 

~ouns2l orooosed tje instruction, counsel's ~erfor~an:e w3s 

de:ficient. 

C) ~ans ~ansen's Trial counsel was not reasonajle when he 

never 9resented evidence that his diminished caoacity 

fro~ his mental illness orevented him from forming the 

reauisite intent. 

•~di1-ninish~j .:.8.0acity ... ne~'3tes ane of the eler:;cnts oE 

3.lle~23 ·::.ri::i-::.i• State v. Nuss, 52 \...Jn. Apo. 725, 739, /'63 ?.2c 

•Evidence of mental illness 
in determining whether the 
premeditation, intentionally, 
S.A.G. OF HANSEN PAGE 

or disorder may be taken into 
defendant had the capacity 

recklessly or willfully. 
1. 

consideration 
to act with 



1249 (1S8S); See also State v. Gough, S2 b~n. Ap). ~1S, 622, 

7 6 S P • 2 d l ;) 2 : ( 1 :; ;':;: S ) ( c i rn i ~ i s h e d :::. :j pa :::. i t v d i Cf e c s [ r o : ; i n :; J n i t v 

o e:::. :rn s e d i "".1 L n i s :, er: :::. a D 3. :::. i t y ' 'a 11 ow s a ct e fend an t to under m i n e a 

so·e:::.iEic ele-::ent of t11e offense'') 3ecause it negates an 

ele,:ient Lie St:.i.te 11ust disDrove t:1e defense. Deer, 175 r~·n.2d 

at 724; Smith 133 S.Ct. at 71S. 

Inis a Unite~ States Constitutional Issue as ~ell as State 

constitution~l 13~. Thus, t~e fa:::.ts of this :::.ase nee~s to be 

1o~li21 un~~r Jotn State and Fe0eral ~utnoritv qnd 

Constitutions. ~n instruction whi:::.h celieved t~e State of its 

burden of proof wa3 deficient oerfor~ance because cefence 

of ~videace alceaJy known to :::.aun3al, but also whet1er t~e 

~no~n 2vic2~ce ~ould lead a reason3ble attorney to investigate 

~ven t1ou~~ M=. ~ansen's counsel li3ite~ t~e s:ooe of 

. . . . rl/ ,, l ' 1 . ' ' . ,, f 
~1s inv~st1~8t1~D a~~ or a cone incucec oepress1on or 

strate~ic r23sons, Strickland aoes not establish tjat a :::.ursory 

i :t v 2 s t i 2: 3. t i o n a 'J t o .'1 ~ t i c a 11 y j u s t i f i e s a t a c t i :::. a 1 c~ e :. i s i o n w i t ,, 

ment:~l illness. 

reasonableness of t~e investi~atio~ said to suooort tie 

streate~v. 

Dr. ~o~nen testifie~ t~at: ~p 899 line 1-6; 

S.A.G. OF HANSEN PAGE 8. 



the ~3terials tnat you tol~ us about, you told us t~at 

on Axis I you felt there was so~e depression tnere; 

Ri~~t? 

:\. Correct. 

C. Okay, so vou didn't s;et into -- it was "not otherwise 

s:J2cified.'' You sai(j you kind of dicn't d=:lve into it? 

A. That's correct. 

(:.ZP 90 11 , line 9-

12 ) . Als0, Cr. {onen stated as far as ~akin~ ~eter~inatio~s 

about ~iL. '.-acsen ·~Bvirig any Dersonality c'..isorde:rs. And Dr. 

:<. o e n e :-: ' s s t a t e r' i t ' s '.1 a rd t o ·~ o i n on e vi s i t ; " y o u ·'.la v ?. t o m e 2 t 

witn ~2oole a fe~ ti~~s ~ef0r2 t~e whole oicture 28erges for 

::lues oc ·" '.)·erson'.;litv issue." (RP S02, line 3-13 ). 

I12re wss records that w~s available th3t a~tually 

1 1 ' • I r2vea12~ ~ersonJ ity s1sorcers, ~ounsel ~hose to abandor ~is 

i~vesti~atio~ at a~ unreasonJble jun~ture. ~· d- f 1 t lne recor re ec s 

( n:. C.' ·~ :, 
' t' ·- ·-J --r ' 

SGS, ~77, 272). And RP 531 t,at n~ntal 

ill~ess is orobablv ~lavin~ a fore~omic3Dt coL2. 

?oc t~ese cadsons t~is court is urged to ord2r a nearin~ in 

s~awinz in t~e :e:orc tnat defens~ counsel ~as ~~t reason8ble 

' 0 0 ' 
0 I l" < t as ar2l:2:· abov~' ·=-,v ')i:'o-:ios1nz an instructio::: ·;,11-:.n re ieve·: ne 

state of its ;ur~2n o~ oroof. State v. McFarland, l27 ~n.2~ 

322, r ') ,' 

.: - ) ' 2S9 P.2d 1251 (1995). 

rec~r~ or rule t01c tiis issue has ~erit a~a or~er a ne~ trial. 

C A .'' PAGE 9. 



II. DEFENSE COUNSEL PROPOSED INSTRUCTIONS & DID NOT OBJECT TO 

INSTRUCTION, WHICH FELL BELOW AN OBJECTIVE STANDARD OF 

REASONABLENESS, BECAUSE HE FAILED TO ADD THE LANGUAGE 

LIMITING THE INTENTIONAL ACTS FROM WHICH THE JURY COULD 

INFER RECKLESSNES. 

Due Process Clause of the Fourteenth Amendment requires the 

state to prove every element of an offense beyond a reasonable 

doubt. U.S. Constitutional Amendment XIV; In re Winship, 397 

u.s. 358 at 364, 90 s.ct. 1068, 25 L.Ed.2d 368 (1970). Jury 

instructions, when taken as a whole, must properly inform the 

jury of the applicable law. State v. Douglass, 128 Wn. App. 

555 at 562, 116 P.3d 1012 (2005). An omission or misstatement 

of the law in a jury instruction that relieves the state of its 

burden to prove every element of the crime charged is erroneous 

and violates due process. State v. 'l'bomas, 150 Wn.2d 821 at 

844, 83 P.3d 970 (2004); State v. Randhawa, 133 Wn.2d 67 at 76, 

941 P.2d 661 (1997). 

Furthermore, due process prohibits the use of conclusive 

p~esumptions in jury instructions. Such presumptions conflict 

with the presumption of innocence and invade the fact-finding 

function of the jury. State v. Savage, 94 wn.2d 569 at 573, 

618 P.2d 82 (1980), citing Sandstrom v. Montana, 442 U.S. 510, 

99 s.ct. 2450, 61 L.Ed.2d 39 (1979)) and Morissette v. United 

States 342 U.S. 246, 72 s.ct. 240, 96 L.Ed. 288 (1952). A 

conclusive presumption is one that requires the jury to find 

the existence of an elemental fact upon proof of the predicate 

fact(s). Seattle v. Gellein, 112 Wn.2d 58, 63, 768 P.2d 470 



(1989). The Washington Supreme Court has "unequivocally 

rejected the [use of) any conclusive presumption to find an 

element of a crime." Because conclusive presumptions conflict 

with the presumption of innocence and invade the province of 

the jury. State v. Mertens, 148 Wn.2d 820 at 834, 64 P.Jd 633 

(2003). Conclusive presumptions are unconstitutional, whether 

they are judicially created or derived from statute. Mertens, 

at 834. 

To convict Mr. Hansen of assault as charged, the jury was 

required to find that he intentionally assaulted, and thereby 

recklessly inflicted substantial bodily harm. (See 

Instructions ;cP-46;#7, 126, 139). The instructions in question 

included the following language: "Recklessness is also 

established if a person acts intentionally or knowingly." ( CP 

CP- 46 #7, i26,). & (CP-46; 140). 

When these instructions was proposed, def.ense counsel's 

performance fell below an objective standard of reasonableness, 

because he failed to add language limiting the intentional acts 

from which the jury could infer recklessness. Without such 

additional language, the instruction (as given) erroneously 

conflated the two mental states required for a conviction of 

assault: the jury was likely read Instruction No. 14-18 to 

mean that any intentional assault necessarily established 

recklessness in the infliction of su.bstantial bodily harm. 

The court and counsel may have meant to tell the jury that 

intentional infliction of substantial bodily harm satisfied the 

requirement of reckless infliction of substantial bodily 

SAG OF HANSEN PAGE 11. 



harm;however, the instructions did not convey this information. 

The error in the instructions unconstitutionally relieved 

the prosecution of its burden of establishing that the 

defendant acted recklessly with regard to the harm caused. See 

State v. Goble, 131 Wn. App. 194, 126 P.3d 821 (2005). 

Defense counsel's error created a problem similar to that 

in Gobel, supra, where the accused was charged with assaulting 

a person whom he knew to be law enforcement officer. 

Although not an element of the charged offense, knowledge 

was included in the ''to convict' instruction and thus became 

an element und~~ the law of the case in Gobel. Gobel at 201. 

The trial court's "knowledge" instruction included language 

similar to that used in this case: "Acting knowingly or with 

knowledge also is established if a person acts intentionally." 

Goble at 202. The Court of Appeals reversed the conviction 

because this language could be read to mean that an intentional 

assault established Mr. Hansen's knowledge, regardless of 

whether or not he actually knew someone was in the buildings. 

This conflated the intent and knowledge elements required under 

the to-convict instruction into a single element and relieved 

the state's burden of proving that Hansen knew the status of 

people in the buildings if it found the assault was 

intentional. And even extends to the other crimes Mr. Hansen 

was convicned of. 

The error is even more obvious here. As in Gobel, Mr. 

Hansen was charged with offenses that included two mental 

states: for a conviction of counts 114-18 , the prosecution was 
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required to prove (1) an intentional assault, and (2)reckless 

infliction of substantial bodily harm. As in Goble the 

inclusion of the erroneous language required the jury to 

presume from an intentional assault that Mr. Hansen acted 

recklessly in ~3using substantial bodily harm. Since the two 

mental state3s here relate to tow logically related elements ( 

assault sand substantial bodily harm ), the likelihood that 

the jury conflated the two elements is greater here than in 

Goble, where the two mental states related to two unrelated 

elements (assault and the victim's status as a police officer). 

The instruction defining recklessness unconstitutionally 

relieved the prosecution of its burden to actually prove that 

Mr. Hansen acted recklessly in causing substantial bodily harm. 

Gobel. 

A reasonably competent attorney would have been familiar 

with t~e two mental elements of the offenae,m and ~ould also 

have been aware (from the Gobel case) of the danger that the 

jury would conflate the two elements under the instructions as 

given. Gobel supra, See, e.g. State v. Thomas, 109 Wn.2d 222 

at 229, 743 P.2d 816 (1~87)([a] reasonably competent attorney 

would have been sufficiently aware of relevant legal principles 

to enable him or her to propose an ~appropriate) 

. t• ") ins true ion. • Accordingly, defense counsel's performance 

fell below an objective standard of reasaonableness. 

13-



a. DEFBNSB COU~SBL WAS INBFFBCTIVB FOR IMPROP&R LINB OF 

QUESTIONING AND PR&JUDICIAL TBSTlMONY BNTWINED WITH IMPROPBR 

INSTRUCTIONS THAT RBLIBVB TH& STATE OF ITS BURDEN or 

ES?ABL!SHING OB,ENDANT ACTBD RBCKLISS WAS PRBJUDICIAL ANO 

UNREASONABLE ASSISTANCB. 

Hans Hansan's crial counsel was ineffactive for im~=opar line 

of quastioning ~nd caisas d suo3cantive claim trial couns~l allowed 

pre]udic3l line of hi3 qua3t1~n~ aoout ~ nignly ?Uolic1zej "co~ 

Killing" case throu~n Dr. Koanan. ?ha Scace and F~da~al 

Co~3citution3 ~uarant~e a~cusad ?arson3 cha rignt to 3ffactiva 

ce~c~aencation dt trial. Strickland v. Washington, 455 J.3. ci6a, 

104 3.Ct. 2052, S.J r..~d.2d 67.34 (1~34); State v. Thomas .l.0'.J Wn.2.d 

222, 2.2), 743 2.J...::!, :Ho(.2006). 

£na Daf~n3a Attocna/ waa not acct~g in nis clianc's oast 

iacac~st~ ~nd dij J ~~ctac jo~ it na was working 53 a ?~osacutor. 

I su~mit Jo t~~ c~~~rks dad ta3timony c~ll to che ~tt9n:i~n of tha 

Jurors matters wnicn cnay would not ~~ JU3tifi~3 in con3iJering in 

determining c~~ir vecJict, ~nd ~•ra tn~/, und~r cha ci:cumatance3 

of tni3 c~s~, i~fluanc~J 01 tn~sa ramark3? State v. Rosa, 62 

~n.2d 303, Jl2, 382 ?.2d 513 (l963)(quoting State v. 8uttry, 199 

~n. 228, 251 1 90 P.2d 1026 (1939). 

Whdc occ~c~J nara is dafan3e counsal wall publiciz~d co9 

killing3 acgu:t1ant in li3ht of Mr. Har13en'3 intenc to kill law 

anforc3mant and ca~e ~~ay an/ dJfansa to his m@ntal ne3ltn stata or 

mens rea~ Based on the improper instruction the jury couldn't 
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State v. Ermert, 94 Wn.2J S39, 343, ~21 P.2~ 121 

(l~~O)(Eailv~3 :a ~~eserve 2rror can ~onstitute ineff?~tiv? 

a:;sist:i:ic= a~::' jus:ifies ex1mining the error on 1ppeal); 

State v. Allen, 150 W~. A~p. 300, 316-17, 207 P.~: 483 

. l . 
ass1sta~~e : a1~ 

Thomas, l. .. n c 
' "' 

. '...... ..-: 

.I • - -·· Jt 226. 

Ls \. ·-' i L • 
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III. CONCLCJSIGel 

~or tne reasons cited above tnis Court should; 

1. 0RDBR ~doitional briefing;2. Remand to trial court for a 

hearinJ to ax~and the record on the amount of prejudice defense 

cou~sel's iaeffactiva assistanc9 and Reasonableness his d9cisions 

had in light of the argument above; 

3. G:ant cne relief of a New Trial with the proper Instructions. 

4. Any otner relief this Court deems •rn The Interest Of 
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INSTRUCTION NO. _..........__ 

It is your duty to decide the facts in this case based upon the evidence presented 

to you during this trial. It also is your duty to accept the law from my instructions, 

regardless of what you personally believe the law is or what you personally think it 

should be. You must apply the law from my instructions to the facts that you decide 

have been proved, and in this way decide the case. 

Keep in mind that a charge is only an accusation. The filing of a charge is not 

evidence that the charge is true. Your decisions as jurors must be made solely upon the 

evidence presented during these proceedings. 

The evidence that you are to consider during your deliberations consists of the 

testimony that you have heard from witnesses, stipulations, and the exhibits that I have 

admitted, during the trial. If evidence was not admitted or was stricken from the record, 

therJ. you are not to consld_er It in reaching your verdict. 

Exhibits may have been marked by the court clerk and given a number, but they 

do not go with you to the jury room during your deliberations unless they have been 

admitted into evidence. The exhibits that have been admitted will be available to you in 

the jury room. 

One of my duties has been to rule on the admissibility of evidence. Do not be 

concerned during your deliberations about the reasons for my rulings on the evidence. If 

I have ruled that any evidence is inadmissible, or if I have asked you to disregard any 

evidence, then you must not discuss that evidence during your deliberations or consider 

it in reaching your verdict. Do not speculate whether the evidence would have favored 

one party or the other. 



In order to decide whether any proposition has been proved, you must consider 

all of the evidence that I have admitted that relates to the proposition. Each party is 

entitled to the benefit of all of the evidence, whether or not that party introduced it. 

You are the sole judges of the credibility of each witness. You are also the sole 

judges of the value or weight to be given to the testimony of each witness. In 

considering a witness's testimony, you may consider these things: the opportunity of the 

witness to observe or know the things he or she testifies about; the ability of the witness 

to observe accurately; the quality of a witness's memory while testifying; the manner of 

the witness while testifying; any personal interest that the witness might have in the 

outcome or the issues; any bias or prejudice that the witness may have shown; the 

reasonableness of the witness's statements in the context of all of the other evidence; 

and any other factors that affect your evaluation or belief of a witness or your evaluation 

of his or her testimony. 

The lawyers' remarks, statements, and arguments are intended to help you 

understand the evidence and apply the law. It is important, however, for you to 

remember that the lawyers' statements are not evidence. The evidence is the testimony 

and the exhibits. The law is contained in my instructions to you. You must disregard any 

remark, statement, or argument that is not supported by the evidence or the law in my 

instructions. 

You may have heard objections made by the lawyers during trial. Each party has 

the right to object to questions asked by another lawyer, and may have a duty to do so. 

These objections should not influence you. Do not make any assumptions or draw any 

conclusions based on a lawyer's objections. 



Our state constitution prohibits a trial judge from making a comment on the 

evidence. It would be improper for me to express, by words or conduct, my personal 

opinion about the value of testimony or other evidence. I have not intentionally done 

this. If it appeared to you that I have indicated my personal opinion in any way, either 

during trial or in giving these instructions, you must disregard this entirely. 

You have nothing whatever to do with any punishment that may be imposed in 

case of a violation of the law. You may not consider the fact that punishment may follow 

conviction except insofar as it may tend to make you careful. 

The order of these instructions has no significance as to their relative importance. 

They are all important. In closing arguments, the lawyers may properly discuss specific 

instructions. During your deliberations, you must consider the instructions as a whole. 

As jurors, you are officers of this court. You must not let your emotions overcome 

your rational thought process. You must reach your decision based on the facts proved 

to you and on the law given to you, not on sympathy, prejudice, or personal preference. 

To assure that all parties receive a fair trial, you must act impartially with an earnest 

desire to reach a proper verdict. 



INSTRUCTION NO. _Ot __ 

A separate crime is charged in each count. You must decide each count 

separately. Your verdict on one count should not control your verdict on any other 

count 



INSTRUCTION NO. _..J __ 
The defendant has entered a plea of not guilty."That plea puts in issue every 

element of each crime charged. The State is the plaintiff and has the burden of proving 

each element of each crime beyond a reasonable doubt. The defendant has no burden 

of proving that a reasonable doubt exists as to these elements. 

A defendant is presumed innocent. This presumption continues throughout the 

entire trial unless during your deliberations you find it has been overcome by the 

evidence beyond a reasonable doubt. 

A reasonable doubt is one for which a reason exists and may arise from the 

evidence or lack of evidence. It is such a doubt as would exist in the mind of a 

reasonable person after fully, fairty, and carefully considering all of the evidence or lack 

of evidence. If, from such consideration, you have an abiding belief in the truth of the 

charge, you are satisfied bey,ond a reasonable doubt. 



INSTRUCTION NO. Lf. 

The evidence that has been presented to you may be either direct or 

circumstantial. The tenn "direct evidence" refers to evidence that is given by a witness 

who has directly perceived something at issue in this case. The term "circumstantial 

evidence" refers to evidence from which, based·on your common sense and 

experience, you may reasonably infer something that is at issue in this case. 

The law does not distinguish between direct and circumstantial evidence in tenns 

of their weight or value in finding the facts in this case. One is not necessarily more or 

less valuable than the other. 



INSTRUCTION NO. 5 
The defendant is not required to testify. You may not use the fact that the 

defendant has not testified to infer guilt or to prejudice him in any way. 



INSTRUCTION NO. G, 

No act committed by a person while in a state of voluntary intoxication is less 

criminal by reason of that condition. However, evidence of intoxication may be 

considered in determining whether the defendant acted with premeditation, intentionally, 

recklessly, or willfully. 



INSTRUCTION NO. _J __ 

Evidence of mental illness or disorder may be taken into consideration in 

determining whether the defendant had the capacity to act with premeditation, 

intentionally, recklessly, or willfully. 



INSTRUCTION NO. &> 

A witness who has special training, edu~tion, or experience may be allowed to 

express an opinion in addition to giving testimony as to facts. 

You are not, however, required to accept his or her opinion. To determine the 

credibility and weight to be given to this type of evidence, you may consider, among 

other things, the education, training, experience, knowledge, and ability of the witness . 

. You may also consider the reasons given for the opinion and the sources of his or her 

infonnation, as well as consid~ring the factors already given to you for evaluating the 

testimony of any other witness. 



INSTRUCTION NO. 'f 
To convict the defendant of the crime of Attempted Murder in the First Degree as 

charged in Count 1, each of the following elements of the crime must be proved beyond 

a reasonable doubt: 

( 1) That on or about the 15th day of October, 2014, the defendant did an act that 

was a substantial step toward causing the death of a person; 

(2) That the act was done with the intent to cause the death of a person; 

(3) That the person whom the defendant intended to kill was Sgt. Maples; 

(4) That the defendant's intent to cause the death was premeditated; and 

(5) That the act occurred in State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable c:to~bt as 

to any one of these elements, then it will be your duty to return a verdict of not guilty. 



INSTRUCTION NO. ( Q 

To convict the defendant of the crime of Attempted Murder in the First Degree as 

charged in Count 2, each of the following elements of the crime must be proved beyond 

a reasonable doubt: 

(1) That on or about the 15111 day of October, 2014, the defendant did an act that 

was a substantial step toward causing the death of a person; 

(2) That the act was done with the intent to cause the death of a person; 

(3) That the person whom the defendant intended to kill was Officer Tolbert; 

(4) That the defendant's intent to cause the death was premeditated; and 

(5) That the act occurred in State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, aft~r weighing all the evidence,. you have a reasonable doubt as 

to any one of these elements, then it will be your duty to return a verdict of not guilty. 



INSTRUCTION NO. __ l...;..l __ 

Premeditated means thought over beforehand. When a person, after any 

deliberation, forms an intent to take human llfe, the kflling may follow immediately after the 

formation of the settled purpose and it will still be premeditated. Premeditation must 

involve more than a moment in point of time. The law requires some time, however long 

or short, in which a design to kill is deliberately formed. 



INSTRUCTION NO. \ ~ 

A substantial step is conduct that strongly indicates a criminal purpose and that is 

more than mere preparation. 



INSTRUCTION NO. 13 

A person acts with intent or intentionally when acting with the objective or 

purpose to accomplish a result that constitutes a crime. 



INSTRUCTION NO. I Y 
To convict the defendant of the crime of Assault in the First Degree, as charged 

In count 3, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

( 1) That on or about the 15th day of October, 2014, the defendant assaulted Sgt. 

J. Maples; 

(2) That the assault was committed with a firearm; 

(3) That the defendant acted with intent to inflict great bodily harm; and 

( 4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. ---"-I .f'""--_ 
To convict the defendant of the crime of Assault in the First Degree, as charged 

in count 4, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

( 1) That on or about the 15th day of October, 2014, the defendant assaulted 

Officer J. Tolbert; 

(2) That the assault was committed with a firearm; 

(3) That the defendant acted with intent to inflict great bodily harm; and 

( 4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any o~e of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. f (o 

To convict the defendant of the crime of Assault in the First Degree, as charged 

in count 5, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

( 1) That on or about the 15th day of October, 2014, the defendant assaulted 

Officer B. Kieland; 

(2) That the assault was committed with a firearm; 

(3) That the defendant acted with intent to inflict great bodily harm; and 

( 4) That this act occurred in the State of Washington. 

• If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of the.~ eleroeflts, ttien. lt.wiH be YOL!r ctuw to i:etl.lm ~ '{~~iqt Qf 11.ot 

guilty. 



INSTRUCTION NO. '{ / 
-~--

To convict the defendant of the crime of Assault in the First Degree, as charged 

in count 6, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant assaulted 

Officer B. Smith; 

(2) That the assault was committed with a firearm; 

(3) That the defendant acted with intent to inflict great bodily harm; and 

(4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to retum a verdict of not 

guilty. 



INSTRUCTION NO. lg 
To convict the defendant of the crime of Assault in the First Degree, as charged 

in count 7, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant assaulted 

Sgt. P. Shove; 

(2) That the assault was committed with a firearm; 

(3) That the defendant acted with intent to inflict great bodily harm; and 

(4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. 11 
An assault is an intentional striking or shooting of another person, with unlawful 

force, that is hannful or offensive regardless of whether any physical injury is done to 

the person. 

An assault is also an act, with unlawful force, done with Intent to inflict bodily 

injury upon another, tending but failing to accomplish it and accompanied with the 

apparent present ability to inflict the bodily injury if not prevented. It is not necessary 

that bodily injury be inflicted. 

An assault is also an act, with unlawful force, done with the intent to create in 

another apprehension and fear of bodily injury, and which in fact creates in another a 

reasonable apprehension and imminent fear of bodily injury even though the actor did 

not actually intend to inflict bodily injury. 



INSTRUCTION NO. ;J.D 

Great bodily harm means bodily injury that creates a probability of death, or that 

causes significant serious permanent disfigurement, or that causes a significant 

permanent loss or impairment of the function of any bodily part or organ. 

A!isault in the first degree requires that the defendant intended to inflict great 

bodily harm on some person. There is no requirement that the defendant actually 

hanned that person. 



INSTRUCTION NO. .;ll 

A ''fireann" is a weapon or device from which a projectile may be fired by an 

explosive such as gunpowder. 



INSTRUCTION NO. d ~ 

To convict the defendant of the crime of Drive-by Shooting as charged in 

count 8, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

( 1) That on or about the 15th day of October, 2014, the defendant recklessly 

discharged a firearm; 

(2) That the discharge created a substantial risk of death or serious physical 

injury to another person near 10905 Mountain Loop Highway in Granite Falls; 

3) That the discharge was either from a motor vehicle or from the immediate area 

of a motor vehicle that was used to transport the shooter or the firearm to the scene of 

the discharge; and 

(4) That this act occurred in the State of Washington. 

If you find from the eviden~ that e_a~ti of th_ese elements has been pi:oved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. ;). 3 
To convict the defendant of the crime of Drive-by Shooting as charged in count 9, 

each of the following elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant recklessly 

discharged a firearm; 

(2) That the discharge created a substantial risk of death or serious physical 

injury to another person near the Granite Falls Police Department at 509 E. Stanley in 

Granite Falls; 

3) That the discharge was either from a motor vehicle or from the immediate area 

of a motor vehicle that was used to transport the shooter or the firearm to the scene of 

the discharge; and 

(4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt. then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence. you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. J. L\ 
To convict the defendant of the crime of Drive-by Shooting as charged in 

count 10, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant recklessly 

discharged a firearm; 

(2) That the discharge created a substantlal risk of death or serious physical 

injury to another person near the Lake Stevens Police Department at 2211 Grade Rd. 

Lake Stevens; 

3) That the discharge was either from a motor vehicle or from the immediate area 

of a motor vehicle that was used to transport the shooter or the firearm to the scene of 

the discharge; and 

(4) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



,,~ 
INSTRUCTION NO. __ ec._..i __ 

To convict the defendant of the crime of Drive-by Shooting as charged in 

count 11, each of the following elements of the crime must be proved beyond a 

reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant recklessly 

discharged a firearm; 

(2) That the discharge created a substantial risk of death or serious physical 

injury to another person near 71 5t Avenue NE and/or Grove Street in Marysville; 

3) That the discharge was either from a motor vehicle or from the immediate area 

of a motor vehicle that was used to transport the shooter or the firearm to the scene of 

the discharge; and 

(4) That this act occurred in the State of Washington. 

In this count, the State alleges that the defendant committed multiple acts of 

drive by shooting. To convict the defendant of drive by shooting in count 11, one 

particular act of drive by shooting must be proved beyond a reasonable doubt, and you 

must unanimously agree as to which act has been proved. You need not unanimously 

agree that the defendant committed all the acts of drive by shooting. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. ;;<. (., 

A person is reckless or acts recklessly when he or she knows of and disregards a 

substantial risk that death or serious physical injury to another person may occur and 

this disregard is a gross deviation from condud that a reasonable person would 

exercise in the same situation. 

When recklessness as to a particular fact is required to establish an element of a 

crime, the element is also established if a person acts intentionally as to that fact. 



INSTRUCTION NO. ~ J 
The defendant is charged in counts 3 through 7 with Assault in the First Degree. 

If. after full and careful deliberation on any of those counts you are not satisfied beyond 

a reasonable doubt that the defendant is guilty, then you will consider whether the 

defendant is guilty of the lesser crime of Assault in the Second Degree as to that 

particular count. 

When a crime has been proved against a person, and there exists a reasonable 

doubt as to which of two or more degrees that person is guilty, he or she shall be 

·convicted only of the lowest degree. 



INSTRUCTION NO. ~ <t, 

To convict the defendant of the crime of Assault in the Second Degree, a lesser 

included crime of Assault in the First Degree as charged in count 3, each of the 

following elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant assaulted 

Sgt. J. Maples with a deadly weapon; and 

(2) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements have been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. d 'f 
To convict the defendant of the crime of Assault in the Second Degree, a lesser 

included crime of Assault in the First Degree as charged in count 4, each of the 

following elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant assaulted 

Officer J. Tolbert with a deadly weapon: and 

(2) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements have been proved 

beyond a reasonable doubt, then it will be.your duty to retum a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any of these elements, then it will be your duty to retum a verdict of not 

guilty. 



INSTRUCTION NO. 3 0 

To convict the defendant of the crime of Assault in the Second Degree, a lesser 

included crime of Assault in the First Degree as charged in count 5, each of the 

following elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant assaulted 

Officer B. Kieland with a deadly weapon; and 

(2) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements have been proved 

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. 3 t 

To convict the defendant of the crime of Assault in the Second Degree. a lesser 

included crime of Assault in the First Degree as charged in count 6, each of the 

following elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about the 15th day of October. 2014, the defendant assaulted 

Officer B. Smith with a deadly weapon; and 

(2) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements have been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. 3 2 

To convict the defendant of the crime of Assault in the Second Degree, a lesser 

included crime of Assault in the First Degree as charged in count 7, each of the 

following elements of the crime must be proved beyond a reasonable doubt: 

(1) That on or about the 15th day of October, 2014, the defendant assaulted 

Sgt. P. Shove with a deadly weapon; and 

(2) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements have been proved 

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to a~y of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. 3 .3 

A fireann, whether loaded or unloaded, is a deadly weapon. 



INSTRUCTION NO. . • . 3 <( 

The defendant is charged in counts 8 through 11 with Drive-by Shooting. If. after 

full and careful deliberation on this charge, you are not satisfied beyond a reasonable 

doubt that the defendant is guilty, then you will consider whether the defendant is guilty 

of the lesser crime of Discharging a Firearm. 

When a crime has been proved against a person, and there exists a reasonable 

doubt as to which of two or more crimes that person is guilty, he or she shall be 

convicted of the lowest crime. 



INSTRUCTION NO. 3 fS 

To ~nvict the defendant-ofDischarging··a Firearm, a lesser'included crime.of 

Drive-by Shooiing.as.charged:in count 11, each·ot the following elements ofthe crime 

must.be proved beyond~ reasonable doi'Jbt: 

( 1) That on. or about 15th day of ·October, 2014, the defendant willfully discharged 

a firearm near71stAvenue and/or Gfove,Stree.t iii Ma!)Svj!fe; 

(2) That this·act occurrecfin a public.place· or in a place:where a person might be 

endangered as a result; .and 

(3) That this act' occurred 'in the State.of Washington. 

If you find from ·the evidence:that each oUhese elements has been·p.roved 

beyond a reasonable.doubt; then it will be your duty to return a verdict ot:guilty. 

On the other hand; if, after weighing.all the evidence, you have a· reasonable 

doubt ~s'to.~ny·one of these elements~ then it will be yo~r d~ty t9 return a verdict of.not 

guilty. 



INSTRUCTION NO. 3 '1 

To convict the defendant of Discharging a Firearm, a lesser included crime of 

Drive-by Shooting as charged in count 9, each of the following elements of the crime 

must be proved beyond a reasonable doubt: 

(1) That on or about 15th day of October, 2014, the defendant willfully discharged 

a firearm near the Granite Falls Police Department at 509 E. Stanley in Granite Falls; 

(2) That this act occurred in a public place or in a place where a person might be 

endangered as a result; and 

(3) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. 31 

To convict the defendant of Discharging a Firearm, a lesser included crime of 

Drive-by Shooting as charged in count 10, each of the following elements of the crime 

must be proved beyond a reasonable doubt: 

( 1) That on or about 15th day of October, 2014, the defendant willfully discharged 

a firearm near the Lake Stevens Police Department at 2211 Grade Road in Lake 

Stevens; 

(2) That this act occurred in a public place or in a place where a person might be 

endangered as a result; and 

(3) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict of not 

guilty. 



INSTRUCTION NO. 3 3 

To convict the defendant of Discharging a Firearm, a lesser included crime of 

Drive-by Shooting as charged in count 11, each of the following elements of the crime 

must be proved beyond a reasonable doubt: 

(1) That on or about 15th day of October, 2014, the defendant willfully discharged 

a firearm near 71 st Avenue and/or Grove Street in Marysville; 

(2) That this act occurred in a public place or in a place where a person might be 

endangered as a result; and 

(3) That this act occurred in the State of Washington. 

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty. 

On the other hand, If, after weighing all the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to retum a verdict of not 

guilty. 



INSTRUCTION NO. 3 t:f 
A person acts willfully as to-a particular·fact whef'I he ()r sne acts kl"!OWin·g1y as to 

that~act. 



INSTRUCTION NO. Lf. D 

A person knows or acts knowingly or with knowledge with respect to a fact or 

circumstance when he or she is aware of that fact or circumstance. It is not necessary 

that the person know that the fact or circumstance is defined by law as being unlawful or 

an element of a crime. 

If a person has information that would lead a reasonable person in the same 

situation to believe that a fact exists, the jury is permitted but not required to find that he 

or she acted with knowledge of that fact. 

When acting knowingly as to a particular fact is required to establish an element 

of a crime, the element is also established if a person acts intentionally as to that fact. 



INSTRUCTION NO. 4 l 

As jurors, you have a duty to discuss the case with one another and to deliberate 

in an effort to reach a unanimous verdict. Each of you must decide the case for yourself, 

but only after you consider the evidence impartially with your fellow jurors. During your 

deliberations, you should not hesitate to re-examine your own views and to change your 

opinion based upon further review of the evidence and these instructions. You should 

not, however, surrender your honest belief about the value or significance of evidence 

solely because of the opinions of your fellow jurors. Nor should you change your mind 

just for the purpose of reaching a verdict. 



INSTRUCTION NO. '1. c;l 

When you begin deliberating, you should first select a presiding juror. The 

presiding juror's duty is to see that you discuss the issues in this case in an orderly and 

reasonable manner, that you discuss each issue submitted for your decision fully and 

fairly, and that each one of you has a chance to be heard on every question before you. 

During your deliberations, you may discuss any notes that you have taken during 

the trial, if you wish. You have been allowed to take notes to assist you in remembering 

clearly, not to substitute for your memory or the memories or notes of other jurors. Do 

not assume, however, that your notes are more or less accurate than your memory. 

You will need to rely on your notes and memory as to the testimony presented in 

this case. Testimony will rarely, if ever, be repeated for you during your deliberations. 

If, after carefully reviewing the evidence and instructions, you feel a need to ask 

the court a legal or procedural question that you have been unable to answer, write the 

question out simply and clearly. For this purpose, use the form provided in the jury 

room. In your question, do not state how the jury has voted. The presiding juror should 

sign and date the question and give it to the bailiff. I will confer with the lawyers to 

determine what response, if any, can be given. 

You will be given the exhibits admitted in evidence, these instructions, and 

twenty verdict forms, 1, 2, 3, 3A, 4, 4A, 5, SA, 6, 6A, 7, 7A, 8, 8A, 9, 9A 10, 10A, 11 and 

11A. Some exhibits and visual aids may have been used in court but will not go with 

you to the jury room. The exhibits that have been admitted into evidence will be 

available to you in the jury room. 



.. 
When completing the verdict forms, you will first consider the crimes as charged 

in counts 1 through 11. With regard to the crime of Attempted Murder in the First 

Degree as charged in counts 1 and 2, if you unanimously agree on a verdict. you must 

fill in the blank provided in each verdict form the words anot guilty" or the word "guilty," 

according to the decision you reach. If you cannot agree on a verdict, do not fill in the 

blank provided in verdict form for that count. 

With regard to the crime of Assault in the First Degree as charged in count 3, if 

you find the defendant guilty on verdict form 3, do not use verdict form 3A. If you find 

the defendant not guilty of the crime of Assault in the First Degree as charged in count 

3, or if after full and careful consideration of the evidence you cannot agree on that 

crime, you will consider the lesser crime of Assault in the Second Degree. If you 

unanimously agree on a verdict, you must fill in the blank provided in verdict form 3A the 

words "not guilty" or the word "guilty", according to the decision you reach. If you cannot 

agree on a verdict, do not fill in the blank provided in Verdict Form 3A. 

With regard to the crime of Assault in the First Degree as charged in count 4, if 

you find the defendant guilty on verdict form.4, do not use verdict form 4A. If you find 

the defendant not guilty of the crime of Assault in the First Degree as charged in count 

4, or if after full and careful consideration of the evidence you cannot agree on that 

crime, you will consider the lesser crime of Assault in the Second Degree. If you 

unanimously agree on a verdict, you must fill in the blank provided in verdict form 4A the 

words "not guilty" or the word •guilty", according to the decision you reach. If you cannot 

agree on a verdict, do not fill in the blank provided in Verdict Form 4A. 



•• 

With regard to the crime of Assault in the First Degree as charged in count 5, if 

you find the defendant guilty on verdict form S, do not use verdict form SA. If you find 

the defendant not guilty of the crime of Assault in the First Degree as charged in count 

5, or if after full and careful consideration of the evidence you cannot agree on that 

crime, you will consider the lesser crime of Assault in the Second Degree. If you 

unanimously agree on a verdict, you must fill in the blank provided in verdict form SA the 

words "not guilty" or the word "guilty", according to the decision you reach. If you cannot 

agree on a verdict, do not fill in the blank provided in Verdict Form SA. 

With regard to the crime of Assault in the First Degree as charged in count 6, if 

you find the defendant guilty on verdict form 6, do not use verdict form 6A. If you find 

the defendant not guilty of the crime of Assault in the First Degree as charged in count 

6, or if after full and careful consideration of the evidence you cannot agree on that 

crime, you will consider the lesser crime of Assault in the Second Degree. If you 

unanimously agree on a verdict, you must fill in the blank provided in verdict form 6A the 

words "not guilty" or the word "guilty", according to the decision you reach. If you cannot 

agree on a verdict, do not fill in the blank provided in Verdict Form 6A. 

With regard to the crimes of Assault in the First Degree as charged in count 7. if 

you find the defendant guilty on verdict form 7, do not use verdict form 7 A. If you find 

the defendant not guilty of the crime of Assault in the First Degree as charged in count 

7, or if after full and careful consideration of the evidence you cannot agree on that 

crime, you will consider the lesser crime of Assault in the Second Degree. If you 

unanimously agree on a verdict, you must fill in the blank provided in verdict form 7 A the 



. ~ 
words "not guilty" or the word 0 guilty", according to the decision you reach. If you cannot 

agree on a verdict, do not fill in the blank provided in Verdict Form 7 A. 

With regard to the crime of Drive-by Shooting as charged in count 8, if you find 

the defendant guilty on verdict form 8, do not use verdict form BA. If you find the 

defendant not guilty of the crime of Drive-by Shooting as charged in count 8, or if after 

full and careful consideration of the evidence you cannot agree on that crime, you will 

consider the lesser crime of Discharging a Firearm. If you unanimously agree on a 

verdict, you must fill in the blank provided in verdict form BA the words "not guilty" or the 

word "guilty•, according to the decision you reach. If you cannot agree on a verdict, do 

not fill in the blank provided in Verdict Form BA. 

With regard to the crime of Drive-by Shooting as charged in count 9, if you find 

the defendant guilty on verdict form 9, do not use verdict form 9A. If you find the 

defendant not guilty of the crime of Drive-by Shooting as charged in count 9, or if after 

full and careful consideration of the evidence you cannot agree on that crime, you will 

consider the lesser crime of Discharging a Firearm. If you unanimously agree on a 

verdict, you must fill in the blank provided in verdict form 9A the words "not guilty" or the 

word "guilty", according to the decision you reach. If you cannot agree on a verdict, do 

not fill in the blank provided in Verdict Form 9A. 

Wit~ regard to the crime of Drive-by Shooting as charged in count 10, if you find 

the defendant guilty on verdict form 10, do not use verdict form 10A. If you find the 

defendant not guilty of the crime of Drive-by Shooting as charged in count 10, or if after 

full and careful consideration of the evidence you cannot agree on that crime, you will 

consider the lesser crime of Discharging a Firearm. If you unanimously agree on a 



. ~ 
verdict, you must fill in the blank provided in verdict form 10A the words "not guilty" or 

the word uguilty", according to the decision you reach. If you cannot agree on a verdict, 

do not fill in the blank provided in Verdict Form 10A. 

With regard to the crime of Drive-by Shooting as charged in count 11, if you find 

the defendant guilty on verdict form 11. do not use verdict form 11A. If you find the 

defendant not guilty of the crime of Drive-by Shooting as charged in count 11, or if after 

full and careful consideration of the evidence you cannot agree on that crime, you will 

consider the lesser crime of Discharging a Firearm. If you unanimously agree on a 

verdict, you must fill in the blank provided in verdict form 11A the words •not guilty" or 

the word "guilty", according to the decision you reach. If you cannot agree on a verdict. 

do not fill in the blank provided in Verdict Form 11A. 

Because this is a criminal case. each of you must agree for you to return a 

verdict. When all of you have so agreed, fill in the proper form of verdict or verdicts to 

express your decision. The presiding juror must sign the verdict forms and notify the 

bailiff. The bailiff will bring you into court to declare your verdict. 



INSTRUCTION NO. "t,..3 

You will also be given special verdict forms for the crimes charged in counts 1-7. 

If you find the defendant not guilty of these crimes, do not use the special verdict forms. 

If you find the defendant guilty of these crimes as charged, or if you find the defendant 

guilty of the lesser included offense for that count, you will then use the special verdict 

form and fill in the blank with the answer "yes" or "no" according to the decision you 

reach. Because this is a criminal case, all twelve of you must agree in order to answer 

the special verdict forms. In order to answer the special verdict forms "yes" you must 

unanimously be satisfied beyond a reasonable doubt that "yes" is the correct answer. If 

you unanimously have a reasonable doubt to this question, you must answer "no." If 

you do not unanimously agree on the answer, leave the verdict form blank. 



INSTRUCTION NO. Lj l( 

For purposes of a special verdict, the State must prove beyond a reasonable 

doubt that the defendant was anned with a fireann at the time of the commission of the 

crimes in counts 1-7. 

A person is armed with a fireann if, at the time of the commission of the crime, 

the fireann is easily accessible and readily available for offensive or defensive use. The 

State must prove beyond a reasonable doubt that there was a connection between the 

firearm and the defendant. The State must also prove beyond a reasonable doubt that 

there was a connection between the firearm and the crime. 

A "firearm" is a weapon or device from which a projectile may be fired by an 

explosive such as gunpowder. 
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