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RCOF DZPRIVED HANS HANSON Of A FAIR TRTIAL

™ n

A, Recaus2 diminished capacity n2gates an elemant of tha

offans2 the jurv instructions may not relieve the statz of its

biurden disproving taat fact.

O
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waen a dareas2 nacessarily negates an elemant of tae
crarza27, tas sState mav not snift tas bturdan of oroving 2vary
alan2nt of ta2 zrim2 bayond a rceasonabla sout.

State v W.R., 1:1 Wn.2d 787, 770-71, 235 2.24 1124 (2214).
1

n213 rea of the crinz., The

“Diminisaes zanacity is a mantal zondition not awncunting

c27uisite mantal =state n2cessarzy to ceamit tas crime charged.

State v Furman, 122 wn.2¢ 440, 454, 353 o.2d 1292 (19$3); State

v Warden, 132 wn.24 55¢, 554, 947 P.2d 703 (1997). Eacn
Jivision of tas Court oI Aopeals nas rezognizad: diminishe
cicazity allows a defendant to megate tas culpable m:ntal state

slapant of a crine’ bv showing tarat a given mental disordar had

bility to entertain taat mental
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State v. Stumpf, 5% Wn. Apoo. 522, 525, 827 P.2o 294 (1¢9l);

State v. Marchi, 155 4n. Anp. 822, 235, 24Z P.2d 555 (291C);

State v. Nuss, 2 wn. Aoo. 7235, 739, 752 P.2a (1998).

Ta2 Yasaington Sudren2 Court in W.R. 2xplainec a defanse
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negatas an 2lenent where tas two cannot zoexist. 181 Wn.2zd at

—~ P

735, i3at Tourt dascrib2s thas ralationsais bstween dininisne=d
za~acity anc mens rea. Wazra 2 nerson lacks ths ability to

Lim Y

orm tn2 requisitz mantal state, thay by dafination carnot have
"12 culnabla mantal state. As an =2xample:

(wlinanevar, “intent” as dafined in RCYW $A.C2,010(a) is an
alement of a crim=, it mavy 52 cnalleunzed by comnatent evidence
2f 3 m20tal disordar that camuses an inability to form intent”

at taz2 tia: of ta=2 offenz2., Prem=a-itation, of coursz2, can still

o

12 ipability to 2o som2thing necessarily nezates aa 2ccusation

on <id it. Just as consant nezated forcible

3

tast a oDar

97]

2o 2ulsica, dininisned zapacity negatss intant.

Thus, 17 a dafendant meats his burdan of =2rocducticn ne nas

len of discroving a defense that necessarily nagatas 2n

715, 134 L.E2.2c 570 (2013).
Hare, in Han: tHanson's z2s2 Instruction # 7 orovidas;
“vi-2nce of m2ntal illness or disordazr "... mav Se taken into

-onsi“eration in determininz wastner tns det2ndant ~ad tne

asazity to act with oremeditation, intentionally, racklessly,

()

e willfully.' (22 955, lines 12-1°5] (Argue< in closing

czumant oy defansa counsel).
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Notnhing irn thils instruction places on tae State tas burden
to cisorove rdiminished capacity-to »rovza taat despite evidence
to tne zontrary Mr. Hansan actually nad tne ability to form tae
requisite intent. Worss y=st, by using the term 'may oe taken
into account,’ this instruction permitted taz jury to simoly
iznora that issu= altogethar, reszardless of tae Stata's oroof.
In fact ta= State offered very little to orove this ooing.

The =2vidanca consisted »f Dr. {oenmen. His testimony 1is
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ard Smith reczuive2. Id. As zlear 2s abovz, courts hav= lon

S

aynizac the dafansa doss rezatz an element. s W.R. made
~lear taiat anclsis racuiras the State b2ar burden of dispoving

tq2 Aafense.’” State v. Deer, 175 ¥

(2012), cart. canied, 133 2.Ct. 991 (20123).
Ta2 State is for=zclose- from snifting tae turden of oroof
to the d2fa2ndant... 'wien an affirmativa defense does nezate an

elamant of the crima.

Smith v. United States, U.s. , 132 s.Ct. 714, 719, 1834

(2013)(quotiny Martin v. Ohio, £40 U.S. 228, 237,
107 S.Ct. 1093, 94 L.Ed.2d 257 (1987)).
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I. TIRIAL CCUNZEL'S PR0POSAL 2F AN INSTRUCTION WHICH
MISSTATES THE STATE'S RURDEN OF PROOT DEPRIVED MR, HANSEYN
07 A FAIR TRTIAL.

B). Oy prooosinz the defective instruction defense counszl

did not act r=asonable and provide effective

assistance of counsel.
Toe Sixta Amendmant 2uaraanteas tha rizht to the eff=active
as3istanc2 of counsel in a criminal proceading. See Gideomn v.

v

Wainwright 377 U.S.

L,y
(%]
wn

, 83 S.Ct. 792, ¢ L.=d.2d 799 (1952).

C

[12 rigat to counsel slays a crucial role in tae adversarial

systan enboaia in tae Sixth Anendment, since azcess to
counzal's skill and knowleszz is naza2ssary to aczord cdafendants
tn2 'aaple onoortunity to m22t the case of tae orosezution' to
waiza1 tazy ars entitla”.” Strickland v. Washingtomn, 455 U.S.
352, 535, 104 S.Ct. 2052, 80 L.Ed.24 574 (1934)(Quoting Adams
v. United States ex rel. MzCaon, 317 U.S. 25¢, 275, 275, 83
S.Ct. 235, 27 L.ad.2¢ 247 (1542)). Ta=2 rigat to counszl
iczluras tha cizht to tha effa2ctiva assistcance of counsel.
Strickland, 455 U.S. at 385. Tae oroder standard for attorney

Darformance is that of reascnably effective assistanca. Id.

455 U.S. at A37. & person is cenled tha effective assistance

of counsel wnare tns r2cord demonstrates the 'counsel's

ficient oerformance prejudized
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C. And compatency assessmant, tnat's tas kind of tning
vou wa2ce talking atout esarlisr absut the person wno's
not in touca with reality or doesa't know riznt from
wronz for a variety of reasons; is that righat?

A. That's correct. Tae guastion usally is can tney
assist their counsel.
M. Okav. Ancd none of tnose tnings vou've talked about

for Mr. Hansa2n come into »nlav for his competency to

Tae diminisnac caoacity instruction orovidad to tnz jury,
as orovosa: by deianse, told tne jurv onlv taat tas "evidance

of mantal illness or ~“isorder mav b2 taksn into coasic=ration.”
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would have raguired tae State to
brove dMr. Hansen' s canatity to form the intent was not
sufficziently <iminisnen. Instea” under tas instruction

prooosa+ ov th2 ca2fens2, it was 2nougn for the State to meraly

C) “ans Hanszn's Trial counsel was not reasonadle when h2

naver nresantad evidenze tnat his diminished zapacity

1.

from nis m2ntal illness nravanted him from forminz the

reguisite intent.

“diminisasd canacity...nezates ona of the elemants of

(K

allez=z? crim=. State v. Nuss, 52 Wwn. Apn. 725, 729, 75z ?.2c

l ] . I3 . 3 .
"Evidence of mental illness or disorder may be taken into consideration

in determining whether the defendant had the capacity to act with
premeditation, intentionally, recklessly or willfully.
S.A.G. OF HANSEN PAGE 7.
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pecause dizainisnes canacity 'allows a az2fendant to undarmine a
spazific =2leraat of tns offsnse') Sacauszs it negates an

elanent tas State must disprove tn2 da2fense. Deer, 175 Wn.24d

Tais 2 Unites Statas Constitutional Issue as w2ll as State

.

constitutional law. Thus, tae facts of this casz2 n2ads to b2

~n

aonlizd undze zota State and Feleral sutaoritv and

Constitutinns., &n Lnstruction whizn relieved the State of its

burden of proof was daficilent performance bacausa caiance

counzel was a2t reasonaonlz in arzuing Hr.

croslens, [D2rz2nsz2 counsels could of <one 2 ba2ttars joo> azssiog
uY tais 1ssuvz it ne was wording Lor tr2 stata., Tnis wme2ans that

of zvidenc2 alr22azy known to counszl, but also whetaer tns
<nown z2vicenca would lead a reasonable attornesy to investigate
furtnar. “wvan tiouzn Mz, Hansan's counsel linites the stope of
1is invsastization and/or “2lconol incuced depression” for

1

asons, Strickland czoes not estab

(V7]
cr
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Y]
T
19
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(@]
LY
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invastization autonatically justifiss a tactical decision wita

respact to Mr., Fansepn's diminishad zapazity and nis obvious
m2ntal 1llao=sss. 2atnher a2 urzas this Court to consitar taz

C. OWkay. Aftaer spzaking wita Mr. Hanasen an? caviewingz

S.A.G. OF HANSEN PAGE 8.



th=2 watarials tnat you told us about, you told us that

on Axis I you felt tne2re was some dapression tnere;

Rizat?
A. Correct.
C. Okay, so vou didn't get into -- it was 'mot otherwise

it

spacified. You said you kind of didn't dzlve into it?
A. Taoat's correct.

tate askas =bout what medications Mr. Hansen was taking

8]

(

for antidz:zressant & tae ansver was Lexapro. (RP 900, lins 9-
12 ). Also, Dr. <on2n stated as far as making «sterwinations
about Mr. Farsen having any personality disorders. And Dr.
{oenen's stated it's hard to <o in on2 visit; "vou hava to meat

witn -zople a favw timas hwafore th2 whole victure 2nsrges for

<A
N~
.

clues o7 a narsonality issue.”’ (RP ©02, lins 3-12
[12re wa2s records that was available that actually
rava2als~ -ersonality <isorders, zounsel zhose to abandorn 2is

invaestization at an unreasonable juncture. Tne recovrd reflect

193}

tais: (RZ %34, 255, %55, 277, 272). And RP £381 tnat nental
illness is orovably olaying a foredoainaut cole.

For taess reasons tais court is urged to ord:ar a aearing in
tha Sunarioc Court to 2xpand tne record passz oo MNr. Fansen's
srowinz in tnre rezorc tnat dz2fense counsel was not reasonatle
as arauzc’ abova oy oronosinz an imstruction waizh ralieved tne

state of its ~urdesn of oroof. State v. McFarlamnd, 127 wn.2d

322, 225, 8¢9 P.24 1251 (1999).
Tor tais raasons a25ov: . nansan resoactfully asks taat tails
court ~istinzuisa tais issus aad order a2 n2aring to exnand tne

resar: orf rula tnar tiis issue has marit and orcar a new trial.
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II. DEFENSE COUNSEL PROPOSED INSTRUCTIONS & DID NOT OBJECT TO
INSTRUCTION, WHICH FELL BELOW AN OBJECTIVE STANDARD OF
REASONABLENESS, BECAUSE HE FAILED TO ADD THE LANGUAGE
LIMITING THE INTENTIONAL ACTS FROM WHICH THE JURY COULD
INFER RECKLESSNES.

Due Process Clause of the Fourteenth Amendment requires the
state to prove every element of an offense beyond a reasonable

doubt. U.S. Constitutional Amendment XIV; In re Winship, 397

U.S. 358 at 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970). Jury
instructions, when taken as a whole, must properly inform the

jury of the applicable law. State v, Dougless, 128 Wn. App.

555 at 562, 116 P.3d 1012 (2005). An omission or misstatement
of the law in a jury instruction that relieves the state of its
burden to prove every element of the crime charged is erroneous

and violates due process. State v. Thomas, 150 Wn.2d 821 at

844, 83 P.3d 970 (2004); State v. Randhawa, 133 Wn.2d 67 at 76,
941 P.2d 661 (1997).

Furthermore, due process prohibits the use of conclusive
presumptions in jury instructions. Such presumptions counflict
with the presumption of innocence and invade the fact-finding

function of the jury. State v, Savage, 94 Wn.2d 569 at 573,

618 P.2d 82 (1980), citing Sandstrom v. Montama, 442 U.S. 510,

99 S.Ct. 2450, 61 L.Ed.2d 39 (1979)) and Morissette v. United
States 342 U.S. 246, 72 S.Ct. 240, 96 L.Ed. 288 (1952). A

conclusive presumption is one that requires the jury to find
the existence of an elemental fact upon proof of the predicate

fact(s). Seattle v, Gelleim, 112 Wn.2d 58, 63, 768 P.2d 470

yooaTs PAGE 10.

Y
W
‘el
i

C
o



(1989). The Washington Supreme Court has "umequivocally
rejected the [use of] any conclusive presumption to find an
element of a crime." Because conclusive presumptions conflict
with the presumption of innocence and invade the province of

the jury. State v, Mertemns, 148 Wn.2d 820 at 834, 64 P.3d 633

(2003). Conclusive presumptions are uncounstitutional, whether
they are judicially created or derived from statute. Mertens,
at 834.

To couvict Mr. Haunsen of assault as charged, the jury was
required to find that he intentionally assaulted, and thereby
recklessly inflicted substantial bodily harm. (See

Instructions;cP-46;#7,#26,#39). The instructions in question

included the following language: "Recklessness is also
established if a person acts intentionally or kmowingly." ( CP
CP- 46 #7,#26) . & (CP—46; #40).

When these instructions was proposed, defense counsel's
performance fell below an objective standard of reasonableness,
because he failed to add language limiting the intentional acts
from which the jury could infer recklessness. Without such
additional language, the instruction (as given) erromneously
conflated the two mental states required for a counviction of
assault: the jury was likely read Instruction No. 14-18 to
mean that any intentional assault necessarily established
recklessness in the infliction of substantial bodily harm.

The court and counsel may have meant to tell the jury that
intentional infliction of substantial bodily harm satisfied the

requirement of reckless infliction of substantial bodily

SAG OF HANSEN PAGE 11.



harm;however, the instructions did not convey this information.
The error in the instructions unconstitutionally relieved

the prosecution of its burden of establishing that the

defendant acted recklessly with regard to the harm caused. See

State v, Goble, 131 Wn. App. 194, 126 P.3d 821 (2005).

Defense counsel's error created a problem similar to that
in Gobel, supra, where the accused was charged with assaulting
a person whom he knew to be law enforcement officer.

Although not an element of the charged offense, knowledge
was included in the "to convict' instruction and thus became
an element undar the law of the case in Gobel. Gobel at 201.
The trial court's "knowledge" instruction included language
similar to that used in this case: "Acting knowingly or with
knowledge also is astablished if a person acts intentionally."
Goble at 202. The Court of Appeals reversed the counviction
becaﬁse this language could be read to mean that an intentiomal
assault established Mr. Hansen's knowledge, regardless of
whether or not he actually knew someone was in the buildings.
This conflated the intent and knowledge elements required under
the to-convict instruction into a single element and relieved
the state's burden of proving that Hansen knew the status of
people in the buildings if it found the assault was
intentional. And even extends to the other crimes Mr. Hansen
was couvicned of.

The error is even more obvious here. As in Gobel, Mr.
Hansen was charged with offenses that included two mental

states: for a conviction of counts #14-18 , the prosecution was

SAG OF HANSEN PAGE 12,



required to prove (1) an intentional assault, and (2)reckless
infliction of substantial bodily narm. As in Goble the
inclusion of the erroneous language required the jury to
presume from an intentional assault that Mr. Hansen acted
recklessly in causingz substantial bodily harm. Since the two
mental state3s here relate to tow logically related elements (
assault sand substantial bodily harm ), the likelihood that
the jury conflated the two elements is greater here than in
Goble, where the two mental states related to two unrelated
elements (assault and the victim's status as a police officer).
The instruction defining recklessness uncoastitutionally
relieved the prosecution of its burden to actually prove that
Mr. Hansea acted recklessly in causing substantial btodily harm.
Gobel.

A reasonably competent attormey would have been familiar
with the two mental zledents of the cffense,m and would also
have been aware (from the Gobel casz) of the danger that the
jury would conflate the two elements under the instructiomns as

given. Gobel supra, See, e.g. State v. Thomas, 109 Wn.2d 222

at 229, 743 P.2d 816 (1987)([a] reasonably competent attormney
would have been sufficiently aware of relevant legal princirles
to enable him or her to propose an %appropriate]
instruction."). Accordiungly, defense counsel's performance

fell below an objective standard of reasaonableness.



DEFENSE COUNSEL WAS INEFFECTIVE FOR IMPROPER LINE OF

QUESTIONING AND PREJUDICIAL TESTIMONY ENTWINED WITH IMPROPER

INSTRUCTIONS THAT RELIEVE THE 3TATE OFf ITS BURDEN 0P

ESTABLISHING DEFENDANT ACTED RECKLESS WAS PREJUDICIAL AND

UNREASONABLE ASSI3TANCE.

Hans Hansan's ctrial couansel was in2ffactive for improper line
oL guastioning 3aand raisas a suoa3cantive claim trial couns=2l allowed
orejudical lin2 of his Juastidas adbout 2 nighly puolicized “"cop
Killiag" case througn Dr. Xoaanaa. Tn2 3cate and Fadaral
Coascitutions juarantae accusad parsons tha rigat to 2ffachiva

repc2sancation at trial. Strickland v. Washingtoa., 455 J.3. 363,

104 3.Ct. 2052, 80 L.3d.2d 5734 (1334); State v. Thomas LiY Wa.2d

222, 223, 743 2.2¢ 315(2909%).

fn2 Da2fease Attorn2y was not accing in his clieatc's caes:
inter23cs and 412 2 ostter oo 1L ne was workiag as a prosacutbor.
I sudmis Jdo tae c=2umarks aad testimony call to the attaantioa of tha
jucors matters wnich tnay would not 22 justifised in considering in

determining th2ir vecdict, and w2re tn2y, uadar th2 circumstances

Oof tnis casea, iaflu2nced oy tnase remarks? State v. Roada, a2

An.2d 303, 312, 382 P.2d 513 (1963)(quoting State v. Buttry, 199

Wwn. 228, 251, 90 P.2d 1026 (1933).

Whact occucad nare is dafz2ase counsel wall pudlicizesd cop
killings acgum2nt in lignt of Mr. dansen's intent to kill law
anforcamant and cace away aay d2fense to nis mental nesaltn statce or

mens rea, Based on the improper instruction the jury couldn't

SAG OP HANSEN PAGE 14.
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III. CONCLUSION

#or tne reasons cited above this Court should;
1. NORDER 2additional briefing;2. Remand to trial court for a
h=2aring to 2xpand the record oa the amount of prejudice defense
counsel's ineffectiv2 assistance and Reasonableness his decisions
had in light of tine argument above;
3. Grant tnes relief of a New Trial with the proper Instructions.
4. Any otaer celief this Court deems "In The Interest Of

3 "
Justcic=2".

RESPECTFULLY 3UBMITTED SEPTIMBER « 20156.

HANS HANSEN pro-se
WASHINGTON STATE PSENITENTIARY
1313 N. 1l3ta Avanue

Walla Walla, Washington 99362

SAG OF HANSEN PAGE 1l6.
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INSTRUCTION NO. |

It is your duty to decide the facts in this case based upon the evidence presented
to you during this trial. It also is your duty to accept the law from my instructions,
regardless of what you personally believe the law is or what you personally think it
should be. You must apply the law from my instructions to the facts that you decide
have been proved, and in this way decide the case.

Keep in mind that a charge is only an accusation. The filing of a charge is not
evidence that the charge is true. Your decisions as jurors must be made solely upon the
evidence presented during these proceedings.

The evidence that you are to consider during your deliberations consists of the
testimony that you have heard from witnesses, stipulations, and the exhibits that | have
admitted, during the trial. If evidence was not admitted or was stricken from the record,
then you are not to consider it in reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they
do not go with you to the jury room during your deliberations unless they have been
admitted into evidence. The exhibits that have been admitted will be available to you in
the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not be
concemed during your deliberations about the reasons for my rulings on the evidence. If
1 have ruled that any evidence is inadmissible, or if | have asked you to disregard any
evidence, then you must not discuss that evidence during your deliberations or consider
it in reaching your verdict. Do not speculate whether the evidence would have favored

one party or the other.



In order to decide whether any proposition has been proved, you must consider
all of the evidence that | have admitted that relates to the proposition. Each party is
entitled to the benefit of all of the evidence, whether or not that party introduced it.

You are the sole judges of the credibility of each witness. You are also the sole
judges of the value or weight to be given to the testimony of each witness. In
considering a witness's testimony, you may consider these things: the opportunity of the
witness to observe or know the things he or she testifies about; the ability of the witness
to observe accurately; the quality of a witness’s memory while testifying; the manner of
the witness while testifying; any personal interest that the witneés might have in the
outcome or the issues; any bias or prejudice that the witness may have shown; the
reasonableness of the witness's statements in the context of all of the other evidence;
and any other factors that affect your evaluation or belief of a witness or your evaluation
of his or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you
understand the evidence and apply the law. It is important, however, for you to
remember that the lawyers' statements are not evidence. The evidence is the testimony
and the exhibits. The law is contained in my instructions to you. You must disregard any
remark, statement, or argurﬁent that is not supported by the evidence or the law in my
instructions.

You may have heard objections made by the lawyers during trial. Each party has
the right to object to questions asked by another lawyer, and may have a duty to do so.
These objections should not influence you. Do not make any assumptions or draw any

conclusions based on a lawyer's objections.



Our state constitution prohibits a trial judge from making a comment on the
evidence. It would be improper for me to express, by words or conduct, my personal
opinion about the value of testimony or other evidence. | have not intentionally done
this. If it appeared to you that | have indicated my personal opinion in any way, either
during trial or in giving these instructions, you must disregard this entirely.

You have nothing whatever to do with any punishment that may be imposed in
case of a violation of the law. You may not consider the fact that punishment may follow
conviction except insofar as it may tend to make you careful.

fhe order of these instructions has no significance as to their relative importance.
They are all important. In closing arguments, the lawyers may properly discuss specific
instructions. During your deliberations, you must consider the instructions as a whole.

As jurors, you are officers of this court. You must not let your emotions overcome
your rational thought process. You must reach your decision based on the facts proved
to you and on the law given to you, not on sympathy, prejudice, or personal preference.
To assure that all parties receive a fair trial, you must act impartially with an eamest

desire to reach a proper verdict.



INSTRUCTION NO. __ &
A separate crime is charged in each count. You must decide each count
separately. Your verdict on one count should not contro! your verdict on any other

count.



INSTRUCTION NO. _ -3

The defendant has entered a plea of not guilty. That plea puts in issue every
element of each crime charged. The State is the plaintiff and has the burden of proving
each element of each crime beyond a reasonable doubt. The defendant has no burden
of proving that a reasonable doubt exists as to these elements.

A defendant is presumed innocent. This presumption continues throughout the
entire trial unless during your deliberations you find it has been overcome by the
evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the
evidence or lack of evidence. It is such a doubt as would exist in the mind of a
reasonable person after fully, fairly, and carefully considering all of the evidence or lack
of evidence. If, from such consideration, you have an abiding belief in the truth of the

charge, you are satisfied beyond a reasonable doubt.



INSTRUCTIONNO. __ 1

The evidence that has been presented to you may be either direct or
circumstantial. The term “direct evidence” refers to evidence that is given by a witness
who has directly perceived something at issue in this case. The term “circumstantial
evidence” refers to evidence from which, based on your common sense and
experience, you may reasonably infer something that is at issue in this case.

The law doe; not distinguish between direct and circumstantial evidence in terms
of their weight or value in finding the facts in this case. One is not necessarily more or

less valuable than the other.



INSTRUCTIONNO. __ S
The defendant is not required to testify. You may not use the fact that the

defendant has not testified to infer guilt or to prejudice him in any way.



INSTRUCTION NO. _(
No act committed by a person while in a state of voluntary intoxication is less
criminal by reason of that condition. However, evidence of intoxication may be
considered in determining whether the defendant acted with premeditation, intentionally,

recklessly, or willfuily.



INSTRUCTION NO. 2
Evidence of mental iliness or disorder may be taken into consideration in
determining whether the defendant had the capacity to act with premeditation,

intentionally, recklessly, or willfully.



INSTRUCTION NO. g

A witness who has special training, education, or experience may be allowed to
express an opinion in addition to giving testimony as to facts.

You are not, however, required to accept his or her opinion. To determine the
credibility and weight to be given to this type of evidence, you may consider, among
other things, the education, training, experience, knowledge, and ability of the witness.

. You may also consider the reasons given for the opinion and the sources of his or her
information, as well as considering the factors already given to you for evaluating the

testimony of any other witness.



INSTRUCTION NO. ]

To convict the defendant of the crime of Attempted Murder in the First Degree as
charged in Count 1, each of the following elements of the crime must be proved beyond
a reasonable doubt:

(1) That on or about the 15" day of October, 2014, the defendant did an act that
was a substantial step toward causing the death of a person;

(2) That the act was done with the intent to cause the death of a person;

(3) That the person whom the defendant intended to kill was Sgt. Maples;

(4) That the defendant's intent to cause the death was premeditated; and

(5) That the act occurred in State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to retum a verdict of not guilty.



INSTRUCTIONNO. __[D

To convict the defendant of the crime of Attempted Murder in the First Degree as
charged in Couint 2, each of the following elements of the crime must be proved beyond
a reasonable doubt:

(1) That on or about the 15™ day of October, 2014, the defendant did an act that
was a substantial step toward causing.the death of a person;

(2) That the act was done with the intent to cause the death of a person;

(3) That the person whom the defendant intended to kiil was Officer Tolbert;

(4) That the defendant’s intent to cause the death was premeditated; and

(5) That the act occurred in State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.



INSTRUCTION NO. __ {1
Premeditated means thought over beforehand. When a person, after any
deliberation, forms an intent to take human life, the killing may foliow immediately after the
formation of the settled purpose and it will still be premeditated. Premeditation must
involve more than a moment in point of time. The law requires some time, however long

or short, in which a design to kill is deliberately formed.



INSTRUCTIONNO. _ 12,
A substantial step is conduct that strongly indicates a criminal purpose and that is

more than mere preparation.



INSTRUCTION NO. __ |3

A person acts with intent or intentionally when acting with the objective or

purpose to accomplish a result that constitutes a crime.



INSTRUCTIONNO. | Y

To convict the defendant of the crime of Assault in the First Degree, as charged
in count 3, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assaulted Sgt.
J. Maples; |

(2) That the assauit was committed with a firearm;

(3) That the defendant acted with intent to inflict great bodily harm; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTION NO. __|§'

To convict the defendant of the crime of Assault in the First Degree, as charged
in count 4, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assaulted
Officer J. Tolbert;

(2) That the assault was committed with a firearm;

(3) That the defendant acted with intent to inflict great bodily harm; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to retumn a verdict of guilty.

~ On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTION NO. __ I {p

To convict the defendant of the crime of Assault in the First Degree, as charged
in count 5, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assaulted
Officer B. Kieland;

(2) That the assault was committed with a firearm;

(3) That the defendant acted with intent to inflict great bodily harm; and

(4) That this act occurred in the State of Washington.

. If you find from the evidence that each of these elements has been proved

beyohd a reasonable doubt, then it will be your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable
doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.



INSTRUCTIONNO. _1)

To convict the defendant of the crime of Assault in the First Degree, as charged
in count 6, each of the following elements of the crime must be proved beyond a
reasonable doubt:

{1) That on or about the 15th day of October, 2014, the defendant assaulted
Officer B. Smith;

{2) That the assault was committed with a firearm;

{3) That the defendant acted with intent to inflict great bodily harm; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTIONNO. __ &

To convict the defendant of the crime of Assault in the First Degree, as charged
in count 7, each of the foliowing elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assauited
Sgt. P. Shove;

(2) That the assault was committed with a firearm;

(3) That the defendant acted with intent to inflict great bodily harm; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.



INSTRUCTION NO. lfz

An assault is an intentional striking or shooting of another person, with unlawful
force, that is harmful or offensive regardiess of whether any physical injury is done to
the person.

An assault is also an act, with unlawful force, done with intent to inflict bodily
injury upon another, tending but failing to accomplish it. and accompanied with the
apparent present ability to inflict the bodily injury if not prevented. It is not necessary
that bodily injury be inflicted.

An assault is also an act, with unlawful force, done with the intent to create in
another apprehension and fear of bodily injury, and which in fact creates in another a
reasonable apprehension and imminent fear of bodily injury even though the actor did

not actually intend to inflict bodily injury.



INSTRUCTION NO. __ 2D

Great bodily harm means bodily injury that creates a probability of death, or that
causes significant ser.ious permanent disfigurement, or that causes a significant
permanent loss or impairment of the function of any bodily part or organ.

Assault in the first degree requires that the defendant intended to inflict great
bodily harm on some person. There is no requirement that the defendant actually

harmed that persori.



INSTRUCTION NO. __@.{

A "firearm” is a weapon or device from which a projectile may be fired by an

explosive such as gunpowder.



INSTRUCTIONNO. _ 22

To convict the defendant of the crime of Drive-by Shooting as charged in
count 8, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant recklessly
discharged a firearm;

(2) That the discharge created a substantial risk of death or serious physical
injury to another person near 10905 Mountain Loop Highway in Granite Falls;

3) That the discharge was either from a motor vehicle or from the immediate area
of a motor vehicle that was used to transport the shooter or the firearm to the scene of
the discharge; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to retumn a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.



INSTRUCTION NO. _ 23

To convict the defendant of the crime of Drive-by Shooting as charged in count 9,
each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant recklessly
diséharged a firearm;

(2) That the discharge created a substantial risk of death or serious physical
injury to another person near the Granite Falls Police Department at 509 E. Stanley in
Granite Falls;

3) That the discharge was either from a motor vehicle or from the immediate area
of a motor vehicle that was used to transport the shooter or the firearm to the scene of
the discharge; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to retumn a verdict of guiity.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTIONNO. __ 24

To convict the defendant of the crime of Drive-by Shooting as charged in
count 10, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant recklessly
discharged a firearm;

(2) That the discharge created a substantial risk of death or serious physical
injury to another person near the Lake Stevens Police Department at 2211 Grade Rd.
Lake Stevens;

3) That the discharge was either from a motor vehicle or from the immediate area
of a motor vehicle that was used to transport the shooter or the firearm to the scene of
the discharge; and

(4) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTIONNO. __ 29

To convict the defendant of the crime of Drive-by Shooting as charged in
count 11, each of the following elements of the crime must be proved beyond a
reasonable doubt: _

(1) That on or about the 15th day of October, 2014, the defendant recklessly
discharged a firearm;

(2) That the discharge created a substantial risk of death or serious physical
injury to another person near 71 Avenue NE and/or Grove Street in Marysville;

3) That the discharge was either from a motor vehicle or from the immediate area
of a motor vehicle that was used to transport the shooter or the firearm to the scene of
the discharge; and

(4) That this act occurred in the State of Washington.

In this count, the State alleges that the defendant committed muitiple acts of
drive by shooting. To convict the defendant of drive by shooting in count 11, one
particular act of drive by shooting must be proved beyond a reasonable doubt, and you
must unanimously agree as to which act has been proved. You need not unanimously
agree that the defendant committed all the acts of drive by shooting.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.



INSTRUCTION NO. _ gl (o
A person is reckless or acts recklessly when he or she knows of and disregards a
substantial risk that death or serious physical injury to another person may occur and
this disregard is a gross deviation from conduct that a reasonable person would
exercise in the same situation.
When recklessness as to a particular fact is required to establish an element of a

crime, the element is also established if a person acts intentionally as to that fact.



INSTRUCTIONNO. _ & ]

The defendant is charged in counts 3 through 7 with Assault in the First Degree.
If, after full and careful deliberation on any of those counts you are not satisfied beyond
a reasonable doubt that the defendant is guilty, then you will consider whether the
defendant is guilty of the lesser crime of Assault in the Second Degree as to that

particular count.

When a crime has been proved against a person, and there exists a reasonable
doubt as to which of two or more degrees that person is guilty, he or she shall be

‘convicted only of the lowest degree.



INSTRUCTION NO. _ 2B

To convict the defendant of the crime of Assault in the Second Degree, a lesser
included crime of Assault in the First Degree as charged in count 3, each of the
following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assauited
Sgt. J. Maples with a deadly weapon; and

(2) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements have been proved
beyond a reasonable doubt, then it will be your duty to retumn a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTIONNO. __ 24

To convict the defendant of the crime of Assault in the Second Degree, a lesser
included crime of Assault in the First Degree as charged in count 4, each of the
following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assaulted
Officer J. Tolbert with a deadly weapon; and

(2) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements have been proved
beyond a reasonable doubt, then it will be.your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any of these elements, then it will be your duty to retumn a verdict of not

guilty.



INSTRUCTIONNO. _ 30

To convict the defendant of the crime of Assault in the Second Degree, a lesser
included crime of Assault in the First Degree as charged in count 5, each of the
following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assaulted
Officer B. Kieland with a deadly weapon; and

(2) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements have been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTION NO. __ 3!

To convict the defendant of the crime of Assault in the Second Degree, a lesser
included crime of Assault in the First Degree as charged in count 6, each of the
following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assaulted
Officer B. Smith with a deadly weapon; and

(2) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements have been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any of these elements, then it will be your duty to return a verdict of not

quilty.



INSTRUCTION NO. _3 o

To convict the defendant of the crime of Assault in the Second Degree, a lesser
included crime of Assault in the First Degree as charged in count 7, each of the
following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 15th day of October, 2014, the defendant assaulted
Sgt. P. Shove with a deadly weapon; and

(2) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements have been proved
beyond a reasonable doubt, then it will be your duty to retum a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any of these elements, then it will be your duty to return a verdict of not

guilty.



INSTRUCTIONNO. 3 3

A firearm, whether loaded or unloaded, is a deadly weapon.



INSTRUCTION NO. . . ¥

The defendant is charged in counts 8 through 11 with Drive-by Shooting. If, after
full and careful deliberation on this charge, you are not satisfied beyond a reasonable
doubt that the defendant is guilty, then you will consider whether the defenda'nt is guilty
of the lesser crime of Discharging a Firearm.

When a crime has been proved againsi a person, and there exists a reasonable
doubt as to which of two or more crimes that person is guilty, he or she shall be

convicted of the lowest crime.



INSTRUCTIONNO. 38

To convict the defendant of Discharging'a Fireamm, a lesser included crime.of
Drive-by Shooting-a;s.cha(gedjin count 11, each of the following elements of the crime .
must be proved beyond a reasonable doubt:

(1) That on or about 15th day of October, 2014, the defendant willfully discharged
a firearm near 71st Avenue and/or Grove:Street in Marysville;

(2) That thisact occurred in a public place or in a place'where a person might be
endangered as a result; and

(3) That this act'occurred in the State.of Washington.

' If you find from the evidence.that each of these elements has bee:n:proved

beyond a reasonable doubt; then it will be your duty to return a verdict of guilty.

On the other hand; if, after weighing all the evidence. you have a reasonable
doubt as'to.any-oneé of these elements, then it will be your duty to retumn a verdict of.not

guilty.



INSTRUCTIONNO. _306

To convict the defendant of Discharging a Firearm, a lesser included crime of
Drive-by Shooting as charged in count 9, each of the following elements of the crime
must be proved beyond a reasonable doubt:

(1) That on or about 15th day of October, 2014, the defendant willfully discharged
a firearm near the Granite Falls Police Department at 509 E. Stanley in Granite Falls;

(2) That this act occurred in a public place or in a place where a person might be
endangered as a resulit; and

(3) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to retum a verdict of not

guilty.



INSTRUCTION NO. 3771

To convict the defendant of Discharging a Firearm, a lesser included crime of
Drive-by Shooting as charged in count 10, each of the following elements of the crime
must be proved beyond a reasonable doubt:

(1) That on or about 15th day of October, 2014, the defendant willfully discharged
a firearm near the Lake Stevens Police Department at 2211 Grade Road in Lake
Stevens;

(2) That this act occurred in a public place or in a place where a person might be
endangered as a result; and

(3) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

quilty.



INSTRUCTIONNO. 38

To convict the defendant of Discharging a Firearm, a lesser included crime of
Drive-by Shooting as charged in count 11, each of the following elements of the crime
must be proved beyond a reasonable doubt:

(1) That on or about 15th day of October, 2014, the defendant willfully discharged
a firearm near 71st Avenue and/or Grove Street in Marysville;

(2) That this act occurred in a public place or in a place where a person might be
endangered as a result; and

(3) That this act occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved
beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.



INSTRUCTION NO. _39
A person acts willfully as to-a particular fact when he or she acts knowingly as to-

thatfact.



INSTRUCTIONNO. {O

A person knows or acts knowingly or with knowledge with respect to a fact or
circumstance when he or she is aware of that fact or circumstance. It is not necessary
that the person know that the fact or circumstance is defined by law as being unlawful or
an element of a crime.

If a person has information that would lead a reasonable person in the same
situation to believe that a fact exists, the jury is permitted but not required to find that he
or she acted with knowledge of that fact.

When acting knowingly as to a particular fact is required to establish an element

of a crime, the element is also established if a person acts intentionally as to that fact.



INSTRUCTION NO. _ Y {

As jurors, you have a duty to discuss the case with one another and to deliberate
in an effort to reach a unanimous verdict. Each of you must decide the case for yourseif,
but only after you consider the evidence impartially with ymlJr fellow jurors. Du'ring your
deliberations, you should not hesitate to re-examine your own views and to change your
opinion based upon further review of the evidence and these instructions. You should
not, however, surrender your honest belief about the value or significance of evidence
solely because of the opinions of your fellow jurors. Nor should you change your mind

just for the purpose of reaching a verdict.



INSTRUCTIONNO. 1R

When you begin deliberating, you should first select a presiding juror. The
presiding juror's duty is tc; see that you discuss the issues in this case in an orderly and
reasonable manner, that you discuss each issue submitted for your decision fully and
fairly, and that each one of you has a chance to be heard on every question before you.

During your deliberations, you may discuss any notes that you have taken during
the trial, if you wish. You have been allowed to take notes to assist you in remembering
clearly, not to substitute for your memory or the memories or notes of other jurors. Do
not assume, however, that your notes are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony presented in
this case. Testimony will rarely, if ever, be repeated for you during your deliberations.

If, after carefully reviewing the evidence and instructions, you feel a need to ask
the court a legal or procedural question that you have been unable to answer, write the
question out simply and clearly. For this purpose, use the form provided in the jury
room. In your question, do not state how the jury has voted. The presiding juror should
sign and date the question and give it to the bailiff. | will confer with the lawyers to
determine what response, if any, can be given.

You will be given the exhibits admitted in evidence, these instructions, and
twenty verdict forms, 1, 2, 3, 3A, 4, 4A, 5, 5A, 6, 6A, 7, 7A, 8, 8A, 9, 9A 10, 10A, 11 and .
11A. Some exhibits and visual aids may have been used in court but will not go with
you to the jury room. The exhibits that have been admitted into evidence will be

available to you in the jury room.



When completing the verdict forms, you will first consider the crimes as charged
in counts 1 through 11. With regard to the crime of Attempted Murder in the First
Degree as charged in counts 1 and 2, if you unanimously agree on a verdict, you must
fill in the blank provided in each verdict form the words “not guilty” or the word “guilty,”
according to the decision you reach. If you cannot agree on a verdict, do not fill in the
blank provided in verdict form for that count.

With regard to the crime of Assault in the First Degree as charged in count 3, if
you find the defendant guilty on verdict form 3, do not use verdict form 3A. If you find
the defendant not guilty of the crime of Assauit in the First Degree as charged in count
3, or if after full and careful consideration of the evidence you cannot agree on that
crime, you will consider the lesser crime of Assault in the Second Degree. If you
unanimously agree on a verdict, you must fill in the blank provided in verdict form 3A the
words “not guilty” or the word “guilty”, according to the decision you reach. If you cannot
agree on a verdict, do not fill in the blank provided in Verdict Form 3A.

With regard to the crime of Assault in the First Degree as charged in count 4, if
you find the defendant guilty on verdict form.4, do not use verdict form 4A. If you find
the defendant not guilty of the crime of Assault in the First Degree as charged in count
4, or if after full and careful consideration of the evidence you cannot agree on that
crime, you will consider the lesser crime of Assault in the Second Degree. If you
unanimously agree on a verdict, you must fill in the blank provided in verdict form 4A the
words “not guilty” or the word “guilty”, according to the decision you reach. If you cannot

agree on a verdict, do not fill in the blank provided in Verdict Form 4A.



)

With regard to the crime of Assault in the First Degree as charged in count 5, if
you find the defendant guilty on verdict form 5, do not use verdict form 5A. If you find
the defendant not guilty of the crime of Assault in the First Degree as charged in count
5, or if after full and careful consideration of the evidence you cannot agree on that
crime, you' will consider the lesser crime of Assault in the Second Degree. If you
unanimously agree on a verdict, you must fill in the blank provided in verdict form 5A the
words “not guilty” or the word “guilty”, according to the decision you reach. If you cannot
agree on a verdict, do not fill in the blank provided in Verdict Form 5A.

With regard to the crime of Assault in the First Degree as charged in count 6, if
you find the defendant guilty on verdict form 6, do not use verdict form 6A. If you find
the defendant not guilty of the crime of Assault in the First Degree as charged in count
6, or if after full and careful consideration of the evidence you cannot agree on that
crime, you will consider the lesser crime of Assault in the Second Degree. If you
unanimously agree on a verdict, you must fill in the blank provided in verdict form 6A the
words “not guilty” or the word “guilty”, according to the decision you reach. If you cannot
agree on a verdict, do not fill in the blank provided in Verdict Form 6A.

With regard to the crimes of Assault in the First Degree as charged in count 7, if
you find the defendant guilty on verdict form 7, do not use verdict form 7A. If you find
the defendant not guilty of the crime of Assault in the First Degree as charged in count
7. or if after full and careful consideration of the evidence you cannot agree on that
crime, you will consider the lesser crime of Assault in the Second Degree. If you

unanimously agree on a verdict, you must fill in the blank provided in verdict form 7A the



words “not guilty” or the word “guilty”, according to the decision you reach. If you cannot
agree on a verdict, do not fill in the blank provided in Verdict Form 7A.

With regard to the crime of Drive-by Shooting as charged in count 8, if you find
the defendant guilty on verdict form 8, do not use verdict form 8A. If you find the
defendant not guilty of the crime of Drive-by Shooting as charged in count 8, or if after
full and careful consideration of the evidence you cannot agree on that crime, you will
consider the lesser crime of Discharging a Firearm. If you unanimously agree on a
verdict, you must fill in the blank provided in verdict form 8A the words “not guilty” or the
word “guilty”, according to the decision you reach. If you cannot agree on a verdict, do
not fill in the blank provided in Verdict Form 8A.

With regard to the crime of Drive-by Shooting as charged in count 9, if you find
the defendant guilty on verdict form 9, do not use verdict form 9A. If you find the
defendant not guilty of the crime of Drive-by Shooting as charged in count 9, or if after
full and careful consideration of the evidence you cannot agree on that crime, ydu will
consider the lesser crime of Discharging a Firearm. If you unanimously agree on a
verdict, you must fill in the blank provided in verdict form 9A the words “not guiity” or the
word “guilty”, according to the decision you reach. If you cannot agree on a verdict, do
not fill in the blank provided in Verdict Form 9A.

With regard to the crime of Drive-by Shooting as charged in count 10, if you find
the defendant guilty on verdict form 10, do not use verdict form 10A. If you find the
defendant not guilty of the crime of Drive-by Shooting as charged in count 10, or if after
full and careful consideration of the evidence you cannot agree on that crime, you will

consider the lesser crime of Discharging a Firearm. If you unanimously agree on a



verdict, you must fill in the blank provided in verdict form 10A the words "not guilty” or
the word “guilty”, according to the decision you reach. If you cannot agree on a verdict,
do not fill in the blank provided in Verdict Form 10A.

With regard to the crime of Drive-by Shooting as charged in count 11, if you find
the defendant guilty on verdict form 11, do not use verdict form 11A. If you find the
defendant not guilty of the crime of Drive-by Shooting as charged in count 11, or if after
full and careful consideration of the evidence you cannot agree on that crime, you will
consider the lesser crime of Discharging a Firearm. If you unanimously agree on a
verdict, you must fill in the blank provided in verdict form 11A the words “not guilty” or
the word “guilty”, according to the decision you reach. If you cannot agree on a verdict,
do not fill in the blank provided in Verdict Form 11A.

Because this is a criminal case, each of you must agree for you to return a
verdict. When all of you have so agreed, fill in the proper form of verdict or verdicts to
express your decision. The presiding juror must sign the verdict forms and notify the

bailiff. The bailiff will bring you into court to declare your verdict.



INSTRUCTION NO. _ 4.3

You will also be given special verdict forms for the crimes charged in counts 1-7.
If you find the defendant not guilty of these crimes, do not use the special verdict forms.
If you find the defendant guilty of these crimes as charged, or if you find the defendant
guilty of the lesser included offense for that count, you will then use the special verdict
form and fill in the blank with the answer “yes” or “no” acco;'ding to the decision you
reach. Because this is a criminal case, all twelve of you must agree in order to answer
the special verdict forms. In order to answer the special verdict forms “yes” you must
unanimously be satisfied beyond a reasonable doubt that “yes” is the correct answer. [f
you unanimously have a reasonable doubt to this question, you must answer “no."” If

you do not unanimously agree on the answer, leave the verdict form blank.



INSTRUCTION NO. f‘ ﬂ

For purposes of a special verdict, the State must prove beyond a reasonable
doubt that the defendant was armed with a firearm at the time of the commission of the
crimes in counts 1-7.

A person is armed with a firearm if, at the time of the commission of the crime,
the firearm is easily accessible and readily avail‘able" for offensive or defensive use. The
State must prove beyond a reasonable doubt that there was a connection between the
firearm and the defendant. The State must also prove beyond a reasonable doubt that
there was a connection between the firearm and the crime.

A “firearm” is a weapon or device from which a projectile may be fired by an

explosive such as gunpowder.
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