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A. I88UE PRESENTED

When a defendant agrccs to pay reetlMlon as part of the

plea agrcement, and the trialcourt abuses tts discretion by not

enforcing the plea agreement, shoutd ttrc c?sa be remanded for an

eviden$ary hearing?

B. ,STATEIENT OF FACTS

.t. PROCEDURAL FACTS

The State lnitially drarged James Bca in King County

Superior CourtwiUr two oounts of Threate to Bomb or lnjum

Prope0. CP 'a-2. At a later date, thc Statc filed an amended

information cttarging Bea wift fwe additionalcounts: tuo counts of

ldentity Theft ln the First Degree, one @unt of ldentity Thofr in the

Second Degree, and tr,vo counts of Febny Harassrnent. CP 14-16.

Bea pled guilty as charged to all eeven oounts. CP 17'31.

Prior to the ptea, Bca, his attomey, and the State sigrrd a

document ti0ed 'Felony Plea Agreement.' CP 61€2. The Felony

Plea Agreenrent is the conbac{ betrrpen the parties and it atrtes in

relevant part:

rC0&2 B.t COA
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'Pursuant to RCW 9.94A.753, the defendant shall pay
rcstihttlon in full to the vic{m(s) on charged counte
and agrees to pay restitutbn to Jack Henry aN
Assocfafes for all cpsfs rclated to charged ooNuct
lncludlng securfi ,rroasur€s and relmbursement for
fnud losses to qadtt cuslonrcrs; for actuallosses 0y
Main Slate Crcdit Unbn crcdit card cudomers Lynn
Hanwk, RoDprt Schena Paula Fanen, and JoW
Achnmowicz.'

cP 61.

Bea wes sentenced on June 5, 2015. At the time of the

sentencing, the Strate askod the oourt to follor the agreed

re@mmendation of the pailias when imposing the sentenco.

1RP 4.r That agreed reoommendation included "rsetltution to Jack

Henry & Associatea, ae upllas other named vicilims.' lRP 4. The

State e:ehincd ure reasons forthe agrced r€oommendation and

pointed out that Bea had also been inveatigated by federal

authoritiee. lRP 4-5. Upon lnquiry by the court ae to whether

Bea'e plea wae "a global resolution of the federal case?'the State

said that itwas. lRP 5. Bea's attomey also noted that Bea

aooapted the Strate'e ofier because he woutd have been facing

grcaterleopardy othenrise. lRP 16. Bea's attom:y recognized

that tte impac{ that fib will have on hlm hrough the reet of hie life

I The verba0m ropotof proocdings ir rehncd to ar foilorvs: IRP (Jurc 5, 2015
- scnbncing hccing, pert ono); 2RP (Junc 8, 2015 - eenbnclng hcaring, part
ttrro); lnd 3RP (Dcccmbcr4, 2015 - rca0tution hearing).
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- he is going to oro - in the very initial petftution estimates hat I

reoeived ftorn the State - they already identified $70,C@.in

restiMion, and I stongly suspect that the regtitution count will be

much greaterthan that.' lRP 16 (emphaeis added). The court

blloffcd the agrced rentenoe rc@mmendation and ordercd

restitution wtth the amount to be determined at a later date.

1RP 20.

The pgtihr0on hearing was held on Deoember4, 2015. Th€

Statd eought restitution in the amount of S40,944.31, nfilch was

significantly below the restitution amount anticipated by defense

counsel at the sentendng hearing. CP 109; lRP 6. Thc State

provided doqrmentation ftom Jack Henry and Associates (Jl.lA)

that induded tre seorrity measur€ costs and reimburgement for

ftaud lossee hat JHA paid to thirteen financial institutions.

CP 110-51. Bea objectcd to the restitution amount claiming that he

was'having difficttlty," seeing the nexus bettveen Bsa'3 conduCt and

the amount rsquested. 3RP 2-3. Withoutexplanation, thetiel

court limited the reatitution to two financial lnsdtutions, Main State

Cr€dit Union (MSCU) and Maine State Community Bank, and did

not order restitution to the elewn o0rer ffnancial insttutiong that

160&2 8.. COA
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JHA reimbumed.2 Thetrlalcourt imposed rcetitutlon ln the amount

of 027,613.34. CP 105. Thls arnount lncluded the searity

measure loseee to Jl{A, and relmbureament to only two of the

linancial inetitutons who eufiered a loes ag a result of the fraud:

MSCU and Mainstrcet Community Bank. 3RP 4,€.

2. SUBSTANNVE FACTS!

The Certlfication for Determina0on of Probable Caure, $'hich

Bea stipulated to for purpooes.of realand materialfacts, was

signed on May 11,2014 under penalty of pedury by Seattle Polioe

Department Deteciive John Lewitt CP 5-11. According to

t}otective Les'itt, in April 2O14,Jl.lA employeee began to tecoive

bomb thrcatE on thelr personalphones, $'hlch werc listed in the

Jl'lA directory. CP 5€. On May 7, 2011, MSCU notifted Jl,lA of

potential fiaudutent acdvi$ originating fronr Weehington State.

CP 10. MSCU notirpd numorous ftaudulent purchaees rehted to

Msa cads aesociated wi0r Bea's address. CP 10.- MSCU

determined that there were four specifc accountg that were tergets

2 Thc rccthlUon order dld rct trrdudc an anrcunt h Malrc SEb Communig
Bank Th€ tial court mugt hane ahtendcd b ray Mahrhcct Cornmunlty Banlc
lAllhct ln trb acctbn erc takcn tom thc Ccltfrcaton br Oebminatbn ol
ProbaU. Ctulc, and thc Supplcmontrl PrcccorUttg Attomey Clrc Summary
signed undcr penal$ of pedury. CP $11, 4&48.
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of the ftaud. CP 10. Those accounts belonged to Joyce

Acfrramwvitz, Robert Sclrena, Paula Fanen, and Patricia

Finnimore, all reeid€ntB of Maine. CP 10. The Seat0e Polica

Departnent and ths Federal Burcau of lnveat[atlons (FBl)

intervlowed geveralJl'lA anployees. CP 10. Dudng the inbMew,

itwas determined ftdn the JllA Daily OnlineActlvityTracking

Joumal Repodthat Bea, a Jtl,A employee, had accesacd allburof

he aforementioned account holders' MSCU cuslomer lnbmation.

cP 5, 10.

Once larv enbrcement oonnec{ed Bea to he ftaud,

Detec'tive Lcwitt made fie anest. CP 10. Bea was lead his

Mtnndaunmings and provHed a statement. CP 10. Bea admitted

to the crlmee and erglalned that while he uras at work, he used his

ocllular phonc to take phturos of the work screen that contained the

viciims'account infomation. CP 10. Bea further streted hat he

altercd the data to enable purdraseo to be made by himeelf and

other indlviduals. CP 10.

t0O&2 8.. @A
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After Bea's ancet, Ote FBI acoeesed Bca'g computerg and

oellular phonee pursuant to search uanents. CP 40. The agente

discovercd that 8ea was in pogsagsion of hundreds of credit card

numberE and the accompanylng sensltve financial information of

the card holderg. CP 46. Bea posaessed photographs of his

computer screen at JHA, and from a previoue ftnancial oompany

whcre he had worked. CP 46. Each photograph shourcd a

difiErent scr€€n readout slrorving cad holders'ctedit card numbea

and infoma0on sudr as Social SooJrity numberg and the'CC\f

numbers that are printed on the backe of credlt cards as an e)(ha

secudty moasur€. CP 46.

C. ARGUTENT

THE TRIAL COURT ABUSED ITS DISCRETION BY NOT
ENFORCING THE PLEA AGREEMENT.

The authodtyto impoee restiMion is dedved fiom gtatute.

State v. Hiett 154 Wn.2d 500, 563, 115 P.3d 274 (2005r.

'Rcetihr0on shallbe odered wheneverthe ofiander is convicted of

an offense wtrich resutb in iniury to any porson ... untcse

e{raordinary circumstances exist which make ostitution

160E 28..@
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inappropriate in the oourfsiudgment and the oourt actg forth eudr

circr.rmctances in the rccord.' RCW 9.94A.763(5).

The regtiMion stretute b to be interprcted broadly to carry

out the Legielaturc's intention. Stab v. Hannlnoe. 129 Wn.2d 512,

519, 919 P.2d 580 (1990). RestiUtion against a criminaldebndant

is properudrcn a causalconnedion exists botlr,voen the crimc and

itre iniuriea forwirlch oompeneaton iEeought in decHlng wlrcthcr a

restitution order ie wifiin a trial courfe statutory authority, courts

use a "but fo/ fac'tual teet to evaluate the causal lihk boturoen the

criminalacte and a victim'e damages. State v. Tobin, 161 Wn.2d

517, 527,166 P.3d 1167, '1172 (2@7). For inetanoc, tundc

er@nded by a vic'tim as a dircc't regult of the crime committed by

the deEndant can be a lcs of propefl on whiclr restitution ie

based. Statev. Kinneman. 155Wn.2d 272,287,119 P.3d 350

(2004); Stratev, Smih, 119Wn.2d 385,38&90,831 P.2d 1082,

1083 (1992) (holding the opendituree by a bank br labor and

supplies needed to unload, load and reeet gurueillanoe cameres

following a buqlary conetitute an Injury to or loss of propertt'

within the meaning of the reditution statute). Thus, the tialoourt

need only find that a vMm'8 inJuries urerc causally connec'ted to a

defendant's orime before ordedng a defendant to pay Eetitrrtion for

10042 E r COA
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the expeneee wtrich resulted.' Stete v. Enstone. 137 Wn.2d 675,

482, 97 4 P.2d 828 (r 999).

The triet oourt hae dbcretion to debrmine the amount of

restiUtlon. $ate v. Dedonado, 99 Wn. App. 251, 255, 991 P.zd P1A

(2OOO). A revbwing court should re\rert€ when it finds that a trial

court'e decision was an abusa of digcretlon and un9 "manlbsty

unreesoneble, or exercised on untenabte grounde or for untenable

rsasons.' Dedonado, 99 Wn. App. at 256. Because rcotlMion is

an integral part of sentencing, the courte have stated that in

determining any sentence, induding restitntlon, the sentencing

court may rcly on no mono infomation than is admitted by $e plea

agreement. !C. Whercthe plea agreement stipulates thatthe facts

in the oertilicate of probable oauso are realfactg for purposea of

sentenclng, they become fade for putposos of restituffon. State v.

Tindal. 50 Wn. App. 401,402-03, 7a/d:P.zd 695 (1988).

Furfiermore, ffre loetiMion statute permits regtitution for uncharyed

crlmes ufien tre offender pleads guilty to a lesser ofunee or 6unr

offenseg and agrees wi& th€ proseorto/s recommendation that the

offender be required to pey restltution to a vir:tim of an offenso or

ollensee which arc not prosecuted pursuant to a plea agrcement..

RCW 9.94A.753(5) (emphasts added). Slmply stated, an ofiander

l6G2B..COA
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may be oder?d to pay reetiMion for uncharged crimee if he

ofiendersntere a guitty plea wi0r an c:ercss agreemcntto pay

regtitution for hose cdmes. State v. Dauenhauer, 103 Wn. App.

373, 378, 12 P.3d 601 (2000).

ln this cES6, Bea sffpulated in the plea agreement to pay

restitutlon not only to the four named MSCU credit card cuetmrers

wlro rvere subiec't to oountE three through frve of the amended

information, but he aleo agreed to pay reetttuffon to JHA for all

costB related to charged conduc,t including eecurity mcasuncs

and reimbursementbr fraud tosses to cnditcusforners. CP 61

(emphasle dded). As Bea's defenge attomey admittcd, Bca

accepted the Steb's ofier because he rvould have been facing

grcaterfeopardy, includlng fedcral charges, otherwlse. lRp 16.

An importrant part of the agrealentwas to pay reetitution forfraud

loeees to qedit customers. The tialoourt, without exphnation,

limfted the rcetitution to only trrro of the thirteen inetitutions that JllA

had to reimburse forftaud losees. ThuB, the state is in agreernent

hat the caae should be rumanded to the trial court in oder to have

another reetibtion headng to debmine the proper amount of

Estitution consigtentwith the plea agrcement.

-9-
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D. CONCLUSION

The Statefolns the appellant in hie request to namard ths

casa to tho trlel coud 6r a restitrtion headng.

DATED Utb 4g day of August, 2016.

Reepecfu lly subrnitted,

OANIEL T. SATTERBERG
KirU County PrceecuUng Atomey

Attomeye for Reepondent
Offi6 WSBA #91002
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Certificab of Scrvioe bv Elec0onic Mail

Today I direcied elec&onlc mail addrcssod to the attonnyt for the appclhnt,

Kevin A March, containing a oopy of the Brisf of Retpondent, ln $trAIE-]4,

JAiTES BEA. Cauee No. 74414-&1, ln the Court of Appeale, DMsion l, br
the StBte of Washiqrton.

I oertlff under penalty of peflury of the larus of the State of Washington that
the brcgdng is tnn and coned

.---- ' 
r' .= - >.---..- -

Done in Scattle, Washington
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