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I. INTRODUCTION 

Under the Washington Constitution, a city has no inherent taxing 

authority and may levy a tax only when the Washington Legislature has 

expressly authorized it to do so.  Carkonen v. Williams, 76 Wn.2d 617, 

627, 458 P.2d 280 (1969).  The City of Seattle (“City” or “Seattle”) 

concedes this point, as it must.  Opening Brief of Appellant (“Opening 

Brief”), pp. 13-14.  The Superior Court properly concluded that the 

Washington statutes on which the City purports to rely “do not authorize 

the City to tax the international roaming revenue at issue.”  (CP 181 

(Findings, Conclusion and Order), ¶ 6.)  That conclusion resolves the issue 

here, and the Court was right. 

RCW 35.21.714 authorizes the City to tax “the telephone 

business,” but that same statute expressly limits the City’s taxing authority 

to that portion of the telephone business that reflects revenue from 

“intrastate toll telephone services.”  See discussion, below.  The City 

argues for a narrow construction of this quoted phrase, claiming that the 

intrastate limit on its authority to tax applies only to revenues from long 

distance landline calls and not to other types of telecommunications 

services.  Opening Brief, pp. 27, 34.  But Washington courts have applied 

the intrastate limit in this statute to invalidate taxes on a wide variety of 

telecommunications services.  Qwest Corp. v. City of Bellevue, 161 Wn.2d 

353, 358-59, 166 P.3d 667 (2007); Vonage v. Seattle, 152 Wn. App. 12, 

24, 216 P.3d 1029 (2009). 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WK10-003F-W4H4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WK10-003F-W4H4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WK10-003F-W4H4-00000-00&context=1000516
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The City virtually ignores this authority; the Opening Brief does 

not discuss these dispositive cases until page 31.  The City then attempts 

in vain to distinguish Qwest and Vonage on the ground that the cases did 

not involve mobile telecommunications, but that is irrelevant.  Both cases 

held that Washington cities are authorized to levy a tax only on revenues 

from the intrastate aspects of the telephone business.  As discussed below, 

there is no dispute that “the telephone business” includes the mobile 

telecommunications services at issue here.  Thus, RCW 35.21.714 limits 

the City’s authority to tax mobile telecommunications to revenues realized 

from the intrastate component of that business, which obviously does not 

include revenue from the international telephone calls at issue.   

The City’s Opening Brief attempts to construct a circular argument 

for authority based on outdated state statutes, on a federal statute (the 

Mobile Telecommunications Sourcing Act (“MTSA”)), and on a 2002 

amendment to the “Proviso” in RCW 35.21.714 (which did not change the 

“intrastate” limits in the body of that statute).  But the City cannot point to 

any statute enacted by the Washington Legislature that expressly 

authorizes it to tax the international telecommunications at issue here.  

Without express authorization from the State Legislature, the City cannot 

levy its utility tax on these revenues.  Carkonen, 76 Wn.2d at 627.  The 

remaining issues raised by the City are discussed in more detail below.  

But those issues are all moot because the City cannot establish that the 

Washington Legislature has expressly granted it authority to tax the 

international telecommunications revenues at issue. 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WK10-003F-W4H4-00000-00&context=1000516
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II. ISSUES PERTAINING TO THE ASSIGNMENTS OF 
ERROR 

The City’s statement of the issues conflates several different 

issues, including issues the Court does not need to reach.  Because only 

the Washington Legislature can create taxing authority in the City, the 

threshold issue for this Court should be whether the Washington 

Legislature has expressly authorized the City to tax the international 

revenues in question. If such authority were present (which it is not), the 

next issue would be whether the Seattle Municipal Code covers revenues 

from international telecommunications or whether, as the Hearing 

Examiner found, the Municipal Code applies only to revenues from 

“intrastate or interstate” telecommunications.1  The City’s discussion of 

the MTSA is a red herring.  As discussed below, Federal laws enacted 

pursuant to the Commerce Clause (including the MTSA) may place limits 

on the taxing authority of state and local governments, but federal law 

does not and cannot create new taxing authority that does not exist under 

state law. 

III. RESPONDENT’S STATEMENT OF THE CASE 

For the most part, T-Mobile agrees with the City’s Statement of the 

Case insofar as it relates to the nature of the telephone services and 

revenues at issue, the audit process that was followed by the City, the 

City’s tax assessments, the timeliness of T-Mobile’s appeal to the Office 

of the Hearing Examiner and the subsequent path of this litigation.  

                                                
1  The Superior Court did not need to decide this issue and it did not do so.  (CP 181, 

¶ 6.) 
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Opening Brief, pp. 3-8.  Indeed, the parties have stipulated to the material 

facts that control this appeal.  Opening Brief, p. 4, note 1.   

At pages 7-8 of the Opening Brief, however, the City abandons its 

recitation of the facts and begins its argument regarding the Hearing 

Examiner’s decision and the rulings of the Superior Court.  Those 

arguments are not appropriate for a Statement of the Case (RAP 

10.3(a)(5)) and T-Mobile does not agree with the City’s characterization 

of the earlier decisions or its claim that the decisions were in error.  The 

bases for the Superior Court’s Findings, Conclusions and Order and the 

Hearing Examiner’s Findings and Decision are clear from the written 

decisions, themselves.  (CP 179-182; 6-16.) 

IV. ARGUMENT 

A. The City May Not Impose any Tax Without Express 
Authorization from the Washington State Legislature 

The City concedes that, under the Washington Constitution, cities 

and other municipal bodies have no inherent authority to levy taxes.  

Opening Brief, pp. 13-14.  That point of law is not debatable.  Lakewood 

v. Pierce Cty., 106 Wn. App. 63, 75, 23 P.3d 1 (2001); Carkonen, 76 

Wn.2d at 627; Wash. Const. art. VII, § 9, art. XI, § 12.  The Constitution 

permits the State Legislature to delegate taxing authority to a city, but only 

by express authorization in a statute.  Carkonen, 76 Wn.2d at 627.  Of 

course, when the Legislature does delegate taxing authority to a city, the 

delegation “is attended by such conditions and limitations as that body may 

prescribe.”  State ex rel. Sch. Dist. v. Clark County, 177 Wash. 314, 31 P.2d 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WK10-003F-W4H4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WK10-003F-W4H4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WK10-003F-W4H4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB9-GBH1-63XG-840B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB9-GBH1-63XG-840B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRN-01D0-003V-71TC-00000-00&context=1000516
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897 (1934); Great Northern R. Co. v. Stevens County, 108 Wash. 238, 183 

P. 65 (1919).   

In asserting the right to tax revenues from international 

telecommunications, the City ignores the language in the applicable statute 

that limits its authority.  By its clear terms, RCW 35.21.714 authorizes the 

City only to tax telephone revenues from intrastate telephone 

communications.  See discussion, below.  The City apparently recognizes 

this problem because it initially argues that a different statute applies.  

This argument is misplaced. 

B. The Superior Court Properly Focused on RCW 
35.21.714, Which Limits The City’s Authority To Tax 
The Telephone Business 

The City argues at some length that its tax on the telephone 

business is authorized by RCW 35.22.280(32), rather than RCW 

35.21.714.  But, as discussed below, this argument ignores that the 

Legislature, in the latter statute, specifically limited the City’s authority to 

tax the telephone business. 

RCW 35.22.280(32) is a general grant of authority to Washington 

cities to “grant licenses.”  As the City points out, this statute (or its 

predecessor) was enacted at least 80 years ago.  Indeed, the City relies 

heavily on Pacific Telephone and Telegraph Co. v. City of  Seattle, 172 

Wash. 649, 21 P.2d 721 (1933), an 83-year-old decision interpreting the 

statute that preceded RCW 35.22.280.  Opening Brief, pp. 14-15.  

However, the City cannot avoid the fact that its taxing authority, if any, 

was expressly limited by a more recent statute. 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2S60-003V-71PN-00000-00&context=1000516
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RCW 35.21.714 was enacted by the Washington Legislature in 

1981; in 1983 the Legislature clarified the intrastate taxing limits in the 

statute.  See discussion below.  The earliest tax year included in the 

assessments at issue here is 2006; by that date, it is clear that the City’s 

authority (if any) must be determined by reference to RCW 35.21.714, 

which is both more recent than RCW 35.22.280(32) and more specific in 

its application to taxes on the telephone business.   

As noted above, RCW 35.22.280(32) generally refers to authority 

“[t]o grant licenses for any lawful purpose.”  RCW 35.21.714, on the other 

hand, applies specifically to any “license fee or tax upon the business 

activity of engaging in the telephone business.”2  The Washington 

Supreme Court has declared that it is a “canon of statutory construction” 

that when two statutes cover the same ground, the “the latest enacted 

provision prevails when it is more specific than its predecessor.”  State v. 

J.P., 149 Wn.2d 444, 452, 69 P.3d 318 (2003); see also Muije v. Dep’t. of 

Soc. & Health Servs., 97 Wn.2d 451, 453, 645 P.2d 1086 (1982); State ex 

rel. Graham v. San Juan County, 102 Wn.2d 311, 320, 686 P.2d 1073 

(1984); Citizens for Clean Air, et al. v. Spokane, 114 Wn.2d 20, 37, 785 

P.2d 447 (1990).   The Superior Court properly looked to RCW 35.21.714, 

which establishes certain limits on the City’s taxing authority.  Indeed, 

elsewhere in its brief, the City acknowledges this point.  Opening Brief, p. 

                                                
2  The Seattle Municipal Code provision on which the Utility Tax is based is SMC 

5.48.050, which pertains to taxes on the “telephone business”; the quoted term is also 
used in RCW 35.21.714.  
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9 (“The state legislature has authorized the City to impose the tax since at 

least 1932 and subsequently imposed limits on that authority.” (emphasis 

added).  See also id., p. 27.    

Not surprisingly, the Opening Brief does not cite a single case 

since 1983 in which a Washington city successfully relied on RCW 

35.22.280(32) as authority for a tax on the telephone business.  Since 

RCW 35.21.714 was enacted, RCW 35.22.280(32) has not even been 

mentioned in the decisions relating to taxing authority, even though a 

number of cases challenging the authority of Washington cities to tax the 

telephone business have been decided in that time frame.  For example, 

the City of Seattle apparently did not even raise RCW 35.22.280(32) in 

2006 – 09 when Vonage challenged the interstate application of the same 

utility tax at issue here to its VOIP communications.  In that case, Division 

One of the Court of Appeals concluded instead that “RCW 35.21.714(1) 

grants cities the authority to impose telephone utility taxes[.]”  Vonage, 

152 Wn. App at 20.  

The City attempts to rely on dicta from the Hearing Examiner’s 

conclusions to the effect that these statutes are “easily reconciled” because 

RCW 35.22.280(32) is broader in scope and RCW 35.21.714 does not 

cover the entire subject matter of the earlier statute.  (CP 13-14); Opening 

Brief, pp. 27-28.  But the Superior Court properly rejected this argument, 

because it is simply not possible to reconcile the statutes in this context.  

The City’s claim of unlimited authority to tax the telephone business, as 

the City would interpret RCW 35.22.280(32), cannot be reconciled with 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
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the intrastate limitation on taxing authority set out in RCW 35.21.714.  

The Court could not apply the former statute here without ignoring (or 

rewriting) the latter.  Importantly, as noted above (see page 6) the 

Washington Supreme Court has directed that a more specific and recent 

statute (such as RCW 35.21.714) should be given precedence over an 

older and more general statute.  State v. J.P., 149 Wn.2d at 452. 

C. RCW 35.21.714 Limits The City’s Authority To Tax 
The Telephone Business To A Tax On Revenues From 
Intrastate Telecommunications. 

The first sentence of RCW 35.21.714 authorizes the City to levy a 

tax on the “telephone business,” but only on that portion of the telephone 

business that reflects revenue from “intrastate toll telephone services”: 

Any city which imposes a license fee or tax upon the 
business activity of engaging in the telephone business 
which is measured by gross receipts or gross income may 
impose the fee or tax, if it desires, on one hundred percent 
of the total gross revenue derived from intrastate toll 
telephone services subject to the fee or tax. 

RCW 35.21.714 (emphasis added).3  This language is clear – the City may 

levy a telephone business tax on intrastate revenues only – and it has been 

so interpreted by the Supreme Court. 

It is undisputed that under state law, the City may tax 
Qwest’s charges for and its provision of access to intrastate 
services.  See RCW 35A.82.060(1) (‘Any code city . . . 
may impose the fee or tax, if it desires, on one hundred 
percent of the total gross revenue derived from intrastate 

                                                
3  The limitation to tax only intrastate telephone communications is reinforced by the 

language of the proviso to this section, which provides that “the city shall not impose the 
fee or tax on that portion of network telephone service which represents […] access to, or 
charges for, interstate services.”  Id. 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W3K1-66P3-249B-00000-00&context=1000516
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toll telephone services . . . .’). And in their initial briefs, 
both Qwest and the City agreed the City could not tax 
Qwest on charges for interstate services.  See RCW 
35A.82.060(1) (precluding cities from taxing charges ‘for 
access to, or charges for, interstate services’).4 

Qwest Corp. v. City of Bellevue, 161 Wn.2d 353, 358-59 (2007) (emphasis 

in original).   

Division One of the Court of Appeals relied on Qwest in 

concluding that RCW 35.21.714 (the same statute at issue here) authorized 

Seattle to levy taxes only on the intrastate component of Vonage’s VoIP 

services: 

Under RCW 35.21.714, cities have the option of taxing the 
intrastate component of such services. . . . However, the 
City may not tax the interstate component of Vonage’s 
VoIP service . . . .  We hold the superior court properly 
concluded that Vonage is subject to the City’s telephone 
utility tax but the assessment must be based on the 
intrastate component of Vonage’s service. 

Vonage, 152 Wn. App. at 24 (internal citations omitted). 

1. The City attempts to distinguish Qwest and 
Vonage with a tortured interpretation of RCW 
35.21.714. 

In Qwest, the Washington Supreme Court set out specific 

guidelines for interpreting the meaning of a statute:   

A court’s fundamental objective in construing a statute is to 
ascertain and carry out the legislature's intent.  . . . Review 
begins with the plain meaning of the statute. . . . If a statute 
is ambiguous, we may look to the legislative history and 
the circumstances surrounding the statute's enactment to 
discern legislative intent. . . . Ambiguities in taxing statutes 

                                                
4  Qwest involved RCW 35A.82.060(1), which is identical to RCW 35.21.714 (the 

statute applicable here), except that the former statute applies to code cities such as 
Bellevue.   

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W3K1-66P3-249B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W3K1-66P3-249B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W3K1-66P3-249B-00000-00&context=1000516


 

10 

 

are construed ‘most strongly against the government and in 
favor of the taxpayer.’ 

161 Wn.2d at 363 – 64 (internal citations omitted).   

The City’s Opening Brief ignores the plain meaning of RCW 

35.21.714, as well as the controlling authority discussed above.  The 

City’s primary argument, repeated several times in the brief, is that when 

the Legislature used the phrase “intrastate toll telephone services” to limit 

the City’s taxing authority it intended only to expressly authorize a tax on 

“intrastate long distance service,” without limiting the City’s authority to 

tax other forms of telecommunications.  Opening Brief, p. 34; see also id., 

p. 2 (Assignment of Error #2).  But the Washington appellate courts have 

consistently rejected similar calls for a narrow interpretation of the terms 

used in this statute; to the contrary, the intrastate limit on taxing authority 

has been applied to all forms of telecommunications.   

The Court in Qwest looked at the same language at issue here and 

held that it authorizes a city to levy a tax generally on the “telephone 

business,” but only on that portion of the telephone business that reflects 

revenue from intrastate telecommunications.  Contrary to Seattle’s 

arguments, Qwest was not a case in which “Bellevue attempted to tax 

interstate landline services.”  Opening Brief, p. 31.  To the contrary, Qwest 

involved an attempt to impose the tax on, among other services, certain 

“private line, frame relay, and ATM services provided by Qwest.”  161 

Wn.2d at 359-60.   

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
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As discussed above, Division One of the Court of Appeals reached 

the same conclusion in Vonage, where the Court applied this same 

language to limit Seattle’s authority to tax VoIP telecommunications 

services,5 without any discussion of the issue that Seattle now raises.  As 

such, Qwest and Vonage stand for the proposition that this statute limits a 

city’s authority to tax the telephone business, broadly defined, to a tax on 

the intrastate component of that business.  Neither decision involved 

“interstate long distance landline calls,” and neither decision limited the 

scope of the statute as the City now argues.  Cf. Opening Brief, p. 27. 

The City’s next argument is that a broad interpretation of the 

phrase “intrastate toll telephone services” would make the Proviso to 

RCW 35.21.714 superfluous because none of the activities listed in the 

Proviso could be considered “intrastate.”  Opening Brief, pp. 34-35.  But 

Qwest also refutes that argument.  As the facts in Qwest illustrate, in the 

modern telephone business it is often unclear whether a particular service 

is properly characterized as intrastate or interstate, particularly where 

services occur within a state but are used as part of a provider’s interstate 

network.  Qwest, 161 Wn.2d at 360-61 (“[C]ertain ‘types of dedicated 

communication connections such as private line transport, frame relay, 

and ATM products’ may be used by customers to ‘access a local network, 

an interstate network or for mixed use.’”).  As the Supreme Court 

                                                
5  “VoIP technology enables consumers to conduct voice communications (calls) via 

a high-speed (broadband) Internet connection.  Vonage’s service also includes voice 
mail, call waiting, call forwarding, and caller identification to allow its customers to 
control how their calls are sent, received, and stored.”  152 Wn. App. at 15. 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
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recognized in Qwest, it is not always clear how to characterize services 

that serve both intrastate and interstate telecommunications.  The clause in 

the Proviso to RCW 35.21.714 providing that “the city shall not impose 

the fee or tax on that portion of the network telephone service which 

represents charges […] for access to, or charges for, interstate services” is 

intended to make it clear that revenues from services that are part of the 

interstate telecommunication network are not within the City’s taxing 

authority even when the services arguably occur entirely within 

Washington state.  The Superior Court properly concluded that the Proviso 

to RCW 35.21.714 involves further limitations to the intrastate taxing 

authority granted by the first clause of the statute; in other words, the 

Proviso modifies but does not negate that limitation.  (CP 180, ¶ 4); see 

also Qwest, 161 Wn.2d at 367-68. 

Finally, the City ignores Western Telepage v. City of Tacoma, 140 

Wn.2d 599, 998 P.2d 884 (2000), in which the Supreme Court held that 

when the Legislature enacted RCW 35.21.714, it intended to adopt taxing 

rules that apply generally to a broad spectrum of telecommunications 

services.  In 1981 (at the same time that RCW 35.21.714 was enacted) the 

Legislature amended a number of key statutory definitions to capture all 

types of emerging telecommunications technologies so as to eliminate 

taxing distinctions among them: 

Recognizing the impending revolution in 
telecommunications services and wishing to ‘level the 
playing field’ between regulated telephone businesses and 
emerging, nonregulated telecommunications companies, 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
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the Legislature broadened the definition of companies 
susceptible to the state public utilities tax by amending 
former RCW 82.16.010. 

140 Wn.2d at 602-03 (internal citation omitted).  RCW 82.16.010 defines 

several key terms that are expressly incorporated by RCW 35.21.714(3) 

and were adopted by the parties in their pre-hearing Stipulation.  See 

discussion in the following section.  Seattle’s argument for a narrow 

interpretation of the phrase “intrastate toll telephone services” ignores that 

the Legislature chose to define those terms broadly. 6 

2. In arguing for a narrow interpretation of 
“intrastate toll telephone services,” the City 
ignores the Parties’ Stipulation of Facts, which 
incorporates terms defined by the Legislature in 
related statutes. 

The City also ignores that the application of the statutory phrase 

“intrastate toll telephone services” in this case is controlled by the Parties’ 

Stipulation of Facts (CP 261-65).  For purposes of RCW 35.21.714, 

“telephone service” means “competitive telephone service or network 

telephone service, or both, as defined in (b)(i) and (ii) of this subsection.”  

RCW 82.16.010(6)(b)(iv) (emphasis added).7  The parties have stipulated 

                                                
6  The City’s argument that the taxing limit in RCW 35.21.714 applies to interstate 

calls but does not “apply to international calls” is confusing.  Opening Brief, p. 41.  RCW 
35.21.714 authorizes the City to tax only revenue from intrastate telecommunications.  
As the Supreme Court held in Qwest, this excludes interstate telecommunications, but it 
also clearly excludes the international calls at issue here.  Id.  See also, Opening Brief, p. 
41. 

7  “Network telephone service,” in turn, means “the providing by any person of 
access to a telephone network, telephone network switching service, toll service, or coin 
telephone services, or the providing of telephonic, video, data, or similar communication 
or transmission for hire, via a telephone network, toll line or channel, cable, microwave, 
or similar communication or transmission system.”  RCW 82.16.010(6) (b)(ii) (emphasis 
added).   

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-WKD1-66P3-2122-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-WKD1-66P3-2122-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-WKD1-66P3-2122-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-WKD1-66P3-2122-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
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that, “T-Mobile […] provides ‘network telephone services’” (as defined in 

RCW 82.16.010(6)(b)(ii)).”  (CP 262, ¶ 2.)8  So the City cannot now 

dispute that the wireless communications offered by T-Mobile, including 

the international telecommunications at issue, fall within the definition of 

“telephone services,” as the term is used in RCW 35.21.714. 

The parties likewise agree that the term “toll” refers to telephone 

services that incur a fee.  Opening Brief, p. 34, n.5.  Thus, the phrase 

“intrastate toll telephone services” in RCW 35.21.714 refers generally to 

intrastate telecommunications that generate fees; this phrase was not 

intended to apply solely to landline long distance calls, as the City argues.  

Cf. Opening Brief at p. 27.  And because the City has stipulated that T-

Mobile provides “network telephone services,” which includes all forms 

of telephone services regardless of the transmission system, it cannot now 

deny that the wireless calls provided by T-Mobile are a form of “toll 

telephone services,” as that term is used in the statute.9  But of course they 

are not intrastate toll telephone services, and the City is not authorized to 

tax them. 

                                                
8  The Hearing Examiner adopted the stipulations in her Findings of Fact, which 

were not challenged by the City.  (CP 221-22.) 
9  In fact, contrary to its current argument for a narrow interpretation of this 

language, Seattle — like the Washington Legislature — has adopted a broad definition of 
the terms “telephone business” and “telecommunications services” that expressly 
includes cellular or mobile telephone service.  SMC 5.30.060(c).  In Vonage, the 
Supreme Court recognized that these provisions in the Seattle Municipal Code are 
broadly defined to include various types of telecommunications:  “[Seattle’s] telephone 
utility tax is a tax on the privilege of engaging in telephone business in Seattle.  SMC 
5.48.050.A.  The City of Seattle defines ‘telephone business’ broadly to include more 
than traditional telephone service[.]” 152 Wn. App. at 24. 
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The City’s argument for a narrow interpretation of RCW 35.21.714 

ignores the plain meaning of the statute, particularly in light of the 

carefully-defined terms used by the Legislature and adopted by the parties 

in their Stipulation of Facts, which shows that the intrastate limits on 

taxing authority were intended to apply broadly to all types of 

telecommunications so as to “level the playing field” among emerging 

technologies.  Western Telepage, 140 Wn.2d at 602-03.  There is simply 

no support in the statute or the Stipulation of Facts for the narrow 

construction of “toll telephone services” proposed by Seattle.  And, as 

noted in the previous section of this brief, the narrow construction 

proposed by the City is also contradicted by appellate decisions that 

broadly interpret the same language. 

3. The City also ignores the rule that ambiguities in
taxing statutes must be construed ‘most strongly
against the government and in favor of the
taxpayer.’

In Qwest, the Supreme Court reiterated the long-standing rule of 

construction that ambiguities in tax statutes are to be construed “most 

strongly” against the government and in favor of the taxpayer.  161 Wn.2d 

at 363 – 64.  As discussed above, T-Mobile respectfully submits that this 

statute plainly and unambiguously limits the City’s authority to tax 

telecommunications to those revenues that arise from intrastate telephone 

services, as the Supreme Court held in Qwest.  But even if there were an 

ambiguity, it would have to be construed in favor of the taxpayer, T-

Mobile. 
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The City argues for a different rule of statutory construction, but that 

rule is inapplicable here.  The City argues that RCW 35.21.714 should be 

narrowly construed because it exempted interstate and international 

telecommunications from a tax that previously applied.  Opening Brief, 

pp. 33-34.  This argument ignores history.  RCW 35.22.280(32) has never 

been held to authorize a tax on interstate telecommunications, let alone 

international telecommunications.  Pacific Telephone certainly did not 

reach the issues raised in this case; the city ordinance at issue in that case 

applied only to “income from [the telephone] business in the city,” not 

from interstate or international activities.  172 Wash. at 651, 657.10 

An “exemption” in a taxing statute presupposes that the Legislature 

has delegated broad taxing authority from which a taxpayer seeks to be 

exempt.  Group Health Coop. v. Wash. St. Comm’n., 72 Wn.2d 422, 429, 

433 P.2d 201 (1967).  But in this instance, the Legislative grant of authority 

itself is limited to the right to tax “intrastate toll telephone services.” 11  The 

City must accept that delegation of authority “attended by such conditions 

                                                
10  In 1933, and for many years thereafter, the Washington Supreme Court held that a 

city’s authority to levy a license fee did not even reach the taxpayer’s intrastate business 
that occurred outside the city limits, let alone its revenues from international business 
activities.  Id.; Lone Star Cement Corp. v. Seattle, 71 Wn.2d 564, 572, 429 P.2d 909 
(1967) (“[T]he city has no power either to authorize, license, or tax activities beyond its 
territorial limits.”).  In recent times, to be sure, state courts have permitted cities to levy 
taxes on some business activities that occur beyond the city limits.  But the Washington 
Legislature has continued to limit the authority of Washington cities to tax the telephone 
business to the intrastate component of that business. 

11  “Any city which imposes a license fee or tax upon the business activity of 
engaging in the telephone business which is measured by gross receipts or gross income 
may impose the fee or tax, if it desires, on one hundred percent of the total gross revenue 
derived from intrastate toll telephone services subject to the fee or tax.”  RCW 35.21.714. 
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and limitations as [the Legislature] may prescribe.”  State ex rel. Sch. Dist. 

v. Clark County, 177 Wash. 314, 31 P.2d 897 (1934).  The intrastate 

limitation is not an exemption; if there were any ambiguity in the statute, it 

must be construed in favor of the taxpayer.  “Ambiguities in taxing statutes 

are construed ‘most strongly against the government and in favor of the 

taxpayer.’”  Qwest, 161 Wn.2d at 363 – 64. 

D. The Federal Mobile Telecommunications Sourcing Act 
(“MTSA”) Provides No Authority For The City To Tax 
International Telecommunications 
1. The MTSA does not grant any taxing authority 

to the City. 

Seattle repeatedly asserts that the Federal MTSA (4 USC §§ 116-

126) “authorizes” the City to levy a tax on these international 

telecommunications.  See, e.g., Opening Brief, p. 20 (“In the present case, 

the MTSA authorizes the City to tax T-Mobile’s roaming charges for 

international incollect communications.”)  This assertion, which is the 

main premise of the City’s Opening Brief, is wrong as a matter of law. 

The federal government did not, and in fact it cannot, grant taxing 

authority to a Washington City, nor can it amend a state statute.   

The City’s arguments ignore the relationship between the state and 

federal governments and the limited role that the latter plays with regard to 

state and local taxes.  Washington’s Constitution provides that cities and 

other municipal bodies in the state have no inherent authority to levy 

taxes, but must derive express taxing authority from the State Legislature.  

See Section III.A., supra.; Wash. Const. art. VII, § 9, art. XI, § 12. 

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRN-01D0-003V-71TC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRN-01D0-003V-71TC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB9-GBH1-63XG-840B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB9-GBH1-63XG-840B-00000-00&context=1000516


 

18 

 

Thus, the federal government has no power to create or expand 

taxing authority for any Washington city, even it were inclined to do so.  

The federal government can, however, limit the ability of States and local 

governments to tax interstate commerce under some circumstances, by 

application of the Commerce Clause in the U.S. Constitution, Art. I, § 8, 

cl. 3.  Seattle acknowledges this point in its discussion of Goldberg v. 

Sweet, 488 U.S. 252, 109 S. Ct. 582, 102 L. Ed. 2d 607 (1989).  Opening 

Brief, pp. 17-19.   

The limited effect of the MTSA is consistent with the limited role 

of the federal government in state and local tax matters.  To that end, the 

U.S. Congress made it clear that the MTSA does not authorize any state or 

locality to levy a tax: 

Sections 116 through 126 of this title [4 USCS §§ 116-126] 
do not […] provide authority to a taxing jurisdiction to 
impose a tax, charge, or fee that the laws of such 
jurisdiction do not authorize such jurisdiction to impose. 

4 USC § 118(1) (emphasis added).  To the contrary, the power to tax 

wireless telecommunications services must derive from the powers 

granted under the laws of the taxing jurisdiction which, in the case of 

Seattle, means that the Washington State Legislature must expressly grant 

that authority. 

The MTSA permits taxing jurisdictions to levy taxes on wireless 

services based on the location of a wireless customer’s place of primary 

use (“PPU”), but only if the tax is authorized by state and local laws.  As 

the Superior Court properly held, any change to the taxing authority of the 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTN1-NRF4-4485-00000-00&context=1000516
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City must come from the Washington Legislature, not Congress.  (CP 180, 

¶ 3.)  The City’s own authority confirms this point:   

Because the MTSA forbids the states from taxing wireless 
services except as provided under the Act, states have a 
strong incentive to amend their statutes to provide for 
taxation of wireless services in conformity with the Act.  
Unless and until the states take such affirmative action, 
they will lose tax revenue, because the MTSA itself does 
not impose the tax; it simply ‘authorizes’ the states to 
impose the tax in conformity with its provisions.   

Opening Brief, p. 19 (quoting from 2 J. Hellerstein & W. Hellerstein, State 

Taxation ¶ 18.07[3] (3d ed. 2002) (footnotes omitted) (CP 409).  And as 

the Superior Court also properly held, the Washington Legislature has not 

chosen to grant expanded taxing authority to Washington cities.  (CP 180, 

¶¶ 3,4.) 

The Legislative History of the MTSA further confirms that 

Congress did not intend for the MTSA to expand taxing authority for 

states or municipalities.  In 2000, during consideration of the Bill that 

became the MTSA, the Congressional Budget Office (“CBO”) reported to 

Congress that the MTSA would be “revenue neutral” in effect, although it 

might result in a reallocation of tax revenues among taxing jurisdictions: 

Because the current system of taxing mobile 
telecommunications services is very complex, it is unclear 
what effect this change may have on revenues from such 
taxes.  Based on information from groups representing the 
affected state and local governments, however, CBO 
estimates that the bill would, in total, be approximately 
revenue neutral across the country, although the 
distribution of revenues among jurisdictions would likely 
change. 
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Congressional Budget Office Cost Estimate, S. 1755 (May 9, 2000) (copy 

attached as Appendix 1).  “Revenue neutral” meant that the MTSA might 

result in a reallocation of tax revenues among state and local governments 

but it would not materially increase the total tax burden on the industry by 

exposing new revenues to state and local taxes. 12  Obviously, a revenue-

neutral amendment would not greatly expand the scope of a tax.  See 

discussion below at pp. 28-30. 

Finally, as noted by the CBO, a number of groups within the 

industry and the affected state and local governments testified before 

Congress that the MTSA would not change the taxing authority of any 

jurisdiction.  See, e.g., Wireless Telecommunications Sourcing and 

Privacy Act: Hearing on H.R. 3489 Before the Subcommittee on 

Commercial and Administrative Law of the House Comm. on the 

Judiciary, 106th Cong. 64-915 (May 4, 2000) (copy attached as Appendix 

2) (statements of Tom Wheeler, President and CEO of CTIA (the bill 

would not “change state or local authority to tax wireless 

telecommunications” (at p. 19)), Ray Scheppach, Executive Director of 

the National Governors’ Association (the MTSA does not “seek to 

determine or change whether a state or local jurisdiction does or does not 

tax wireless services” (at p. 23)), Joseph E. Brooks on behalf of the 

                                                
12  The meaning of “revenue-neutral,” as applied to a change in tax laws is clear.  

See, e.g., uslegal.com:  “The term Revenue Neutral implies changes in the tax laws that 
result in no change in the amount of revenue coming into the government's coffers.  In 
other words, a tax proposal is revenue neutral if it neither increases nor decreases tax 
revenues when compared to existing law.” 
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National League of Cities (“The measure does not change the ability of 

states and localities to tax telecommunications services.” (at p. 24)). 

2. The MTSA limits the authority of states and 
cities to tax certain revenues. 

While the MTSA does not grant new taxing powers to state or 

local governments, it does limit the power of local governments to tax 

certain revenues.  It prohibits any state or local taxing jurisdiction from 

imposing a tax on wireless telecommunications unless the 

telecommunications are billed to a customer with a PPU within the taxing 

jurisdiction.  4 USC § 118 (The MTSA does “modify, impair [and] 

supersede” the taxing authority of some jurisdictions, where expressly 

provided in the Act.). 

The parties appear to agree that Congress enacted the MTSA in 

2002 to simplify the taxation of wireless telecommunications services by 

creating a uniform method of sourcing (or “situsing”) wireless calls to a 

single location for taxing purposes.  But the City’s discussion of the 

purpose of the statute is incomplete.  Opening Brief, pp. 16-19.  The 

primary goal of the MTSA was to eliminate double-taxation of wireless 

revenues.   

Prior to the MTSA, wireless revenue from a single phone call was 

potentially subject to taxes in multiple jurisdictions, including the 

jurisdiction where the call originated and the jurisdiction where it 

terminated, as well as the jurisdiction where the customer resided.  The tax 

analysis was made more complex by the fact that different states and 
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municipalities had different taxation rules, and was further exacerbated by 

increased prevalence of “bucket” pricing (i.e., customers pay a monthly 

recurring charge covering a fixed (or unlimited) number of minutes of 

calls).  Under the patchwork system in place at the time, wireless carriers 

faced substantial administration costs and their customers could be subject 

to double or even triple taxation on wireless calls. See, e.g., Wireless 

Telecommunications Sourcing and Privacy Act: Hearing on H.R. 3489 

Before the Subcommittee on Commercial and Administrative Law of the 

House Comm. on the Judiciary, 106th Cong. 64-915 (May 4, 2000) 

(Appendix 2) (statements of Hon. Charles W. Pickering, Jr. (R-Miss.) (pp. 

10-13) and Joseph E. Brooks, on behalf of the National League of Cities 

(pp. 23-27)).   

The MTSA addressed these challenges by adopting a nationwide 

standard for sourcing wireless telecommunications services that was 

intended to simplify the rules for taxation of these services and eliminate 

the problem of double-taxation.  Under the MTSA, domestic wireless calls 

are “sourced” (or “sitused”) to a customer’s PPU, which is the customer’s 

primary residential or business address.  But, again, the new sourcing rules 

did not expand the power of a local jurisdiction to tax wireless calls; 

rather, they limited that power.  Under the MTSA, any “taxing 

jurisdiction” other than the jurisdiction containing the customer’s PPU is 

prohibited from taxing revenues from that customer’s wireless services.13 

                                                
13  The MTSA applies only to taxing jurisdictions that are within the United States.  4 

U.S.C. § 124(12).  So the MTSA does not preclude foreign jurisdictions in which 
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3. The City’s arguments about the effects of the 
MTSA are misplaced. 

The City asserts that T-Mobile’s argument “disregard[s] the 

MTSA’s requirements for sourcing mobile telecommunications charges.”  

Opening Brief, p. 25.  But that is incorrect.  This interpretation gives full 

effect to the MTSA sourcing rules, which preclude state or local taxing 

jurisdictions from imposing a tax on wireless telecommunications unless 

the telecommunications are billed to a PPU within the taxing jurisdiction.  

See discussion, supra.  But this is fundamentally different from creating 

new taxing authority in state and local taxing jurisdictions, as Seattle tries 

to argue.  That, the MTSA does not do. 

Seattle makes the same argument in another guise when it claims 

that “the MTSA fundamentally changed the taxation of mobile 

telecommunications” by state and local governments so that “[f]or tax 

purposes, cellular calls are no longer interstate or intrastate.”  Opening 

Brief, p. 24.  But the City’s authority to levy taxes on the telephone 

business is governed by RCW 35.21.714, which limits that authority to 

taxes on “intrastate toll telephone services.”  As discussed above, the 

federal government has no power to rewrite Washington’s statutory law 

and Congress did not attempt to do so here.  See 4 USC § 118(1).  

Contrary to the City’s argument, there is nothing in the MTSA that 

“amends” state laws such as RCW 35.21.714 so that all wireless calls are 

                                                                                                                     
international incollect communications originate from taxing revenues from those 
communications.  This means that the basic premise of the MTSA – elimination of 
double-taxation – does not apply where such calls are concerned. 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5BB3-W301-66P3-2548-00000-00&context=1000516
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treated as “intrastate” calls.  And as discussed below, the Washington 

State Legislature has never eliminated the distinction between intrastate 

and interstate wireless calls; when the Legislature amended RCW 

35.21.714 in 2002 it chose to not amend those portions of the statute, 

including specifically the provision that limits the City’s taxing authority 

to revenues from the intrastate component of the telephone business. 

E. The 2002 Amendment To RCW 35.21.714 Did Not 
Expand The City’s Taxing Authority To Include 
International Mobile Telecommunications 

The City relies heavily on the last clause in the Proviso to RCW 

35.21.714, but this reliance is also misplaced.  In 2002, the Legislature 

amended the Proviso in response to federal passage of the MTSA:  

“PROVIDED, That the city shall not impose the fee or tax [authorized by 

RCW 35.21.714] on . . . charges for mobile telecommunications services 

provided to customers whose place of primary use is not within the city” 

(language added in 2002 italicized).  The City argues that this language 

expanded its taxing authority as to mobile telecommunications services,  

so that it now has  authority to tax interstate and international mobile 

telephone communications placed by customers whose place of primary 

use (i.e., residence) is in Seattle.  See Opening Brief, pp. 28-31.  But this is 

not a valid interpretation of the effect of the amendment. 

Once again, the City ignores the well-established rules for 

interpreting the meaning of a tax statute.  See discussion, supra, p. 10.  

When these rules are applied to the 2002 amendment to RCW 35.21.714, 
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it is clear that the Legislature did not intend the amendment to expand the 

City’s authority to tax mobile telecommunications, as the City contends. 

1. Review begins with the plain meaning of the 
statute. 

As the Supreme Court has held, review begins with the plain 

meaning of the statute and RCW 35.21.714 plainly means that the City has 

authority to tax only the intrastate component of the telephone business.  

Qwest, 161 Wn.2d 358-59; Vonage, 52 Wn. App. at 24.  This limitation 

appears in the opening sentence of the body of the statute.  The Legislature 

did not amend this language in 2002.   

Other language in the Proviso to RCW 35.21.714, enacted prior to 

2002, reinforces the conclusion that the City’s taxing authority extends 

only to intrastate telephone revenues, i.e., “the city shall not impose the 

fee or tax on that portion of network telephone service which represents 

[…] access to, or charges for, interstate services.”  RCW 35.21.714.  Once 

again, the Legislature chose not to amend this language in 2002. 

Contrary to the City’s argument, the last clause of the Proviso did 

not rewrite the entire statute, nor did it expand the City’s authority to tax 

mobile telecommunications by making every wireless call an intrastate toll 

telephone call.  Opening Brief, p. 24.  As the Superior Court concluded, it 

is simply not possible to interpret the 2002 amendments as the City 

argues.  (CP 180, ¶ 4.) 

In the first place, it is significant that the Legislature placed the 

2002 amendment into the Proviso, rather than the body of RCW 
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35.21.714.  It is settled law that provisos in statutes operate as limitations 

upon or exceptions to the general terms of the statute to which they are 

appended.   As such, provisos generally should be strictly construed “with 

any doubt to be resolved in favor of the general provisions, rather than the 

exceptions[.]”  Garvey v. St. Elizabeth’s Hospital, 103 Wn.2d 756, 759, 697 

P.2d 248 (1985).   

[I]t is a rule of construction that where the enacting clause 
is general in its language and objects, and a proviso is 
afterwards introduced, that proviso is construed strictly, 
and takes no case out of the enacting clause which does not 
fall fairly within its terms.  In short, a proviso carves 
special exceptions only out of the enacting clause, and 
those who set up any such exception must establish it as 
being within the words, as well as within the reason, 
thereof. 

Sackman v. Thomas, 24 Wash. 660, 673, 64 P. 819 (1901).  Here, the 

general provisions of the statute clearly limit the City to taxing the intrastate 

component of the telephone business; if the Legislature had intended to 

dramatically expand the City’s authority, it would not have done so in a 

proviso, but would have amended the general provisions of the statute. 

Moreover, the language of the 2002 amendment to the Proviso 

expresses the Legislative intent to further limit the City’s authority rather 

than to grant it substantial additional taxing authority.  Once again, the 

2002 amendment resulted in the following language:  “PROVIDED, That 

the city shall not impose the fee or tax . . . for mobile telecommunications 

services provided to customers whose place of primary use is not within 

the city.”  The City asks the Court to read this limiting clause as an 
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affirmative grant of additional taxing authority, i.e., that, “The city may 

impose the tax on mobile telecommunication services provided to 

customers whose primary place of use is within the city.”  But that is not a 

reasonable construction of the actual language in the amendment, which is 

negative in tone and in effect.   

Finally, the City argues that this prohibition on taxing mobile 

telecommunications for non-Seattle residents is an “implicit” 

acknowledgment that the City can tax all mobile telecommunications 

revenue from Seattle residents.  Opening Brief, p. 30.  But this argument 

ignores that the Washington Constitution allows the State to delegate 

taxing authority to a city only by express authorization in a statute.  

Carkonen, 76 Wn.2d at 627.  If the Legislature had intended to grant 

significant new taxing authority to the cities in the 2002 Amendment 

(which it clearly did not), it would have done so by an express grant of 

expanded authority, not by way of negative implication in a proviso to the 

statute.   

The plain meaning of RCW 35.21.714, both before and after the 

2002 amendment, is that a Washington city may only tax the intrastate 

revenues of a mobile telecommunications provider.  Qwest, 161 Wn.2d at 

363-64.  And the plain meaning of the last clause of the proviso is that the 

City may only tax those intrastate revenues of a mobile 

telecommunications provider to the extent that they arise from “services to 

customers whose primary place of residence is within the city.”  (In other 

words, the City may no longer tax intrastate revenues arising from a 
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mobile phone call made within Seattle by, say, a resident of Bellevue.)  

Because the meaning of this statute is plain, there is no need to consider 

the legislative intent by delving into the legislative history of the 2002 

amendment.  Id.  But even if the Court were to do so in this case, the 

legislative history of the amendment strongly undermines the City’s 

argument. 

2. The Legislative History of the 2002 amendment
confirms that the Legislature did not intend to
expand the City’s taxing authority.

The Legislature adopted the 2002 amendments to RCW 35.21.714 

in SB 6539.  (CP 315-31.)  The Legislative findings in Section 1 of SB 

6539 show that the Washington Legislature, like Congress before them, 

did not intend to expand the types of revenue that would be subject to 

local taxation.  Instead, the Legislature repeatedly described the 

implementing bill as “revenue-neutral,” among the states and within the 

state: 

The legislature finds that the United States congress has 
enacted the mobile telecommunications sourcing act for the 
purpose of establishing uniform nationwide sourcing rules 
for state and local taxation of mobile telecommunications 
services. The legislature desires to adopt implementing 
legislation governing taxation by the state and by affected 
local taxing jurisdictions within the state. The legislature 
recognizes that the federal act is intended to provide a 
clarification of sourcing rules that is revenue-neutral 
among the states, and that the clarifications required by the 
federal act are likely in fact to be revenue-neutral at the 
state level. The legislature also desires to take advantage of 
a provision of the federal act that allows a state with a 
generally applicable business and occupation tax, such as 
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this state, to make certain of the uniform sourcing rules 
elective for such tax. 

(CP 316-17) (2001 Wa. SB 6539 (emphasis added)).  The Legislature’s 

intent is even more clear from the “Local Government Fiscal Note” that 

was prepared with respect to SB 6539.14  (CP 340-41.)  That Fiscal Note, 

based on information from the Department of Revenue, the Association of 

Washington Cities and the Washington State Association of Counties, 

describes the “revenue impacts” of the legislation as follows: 

The act is intended to be revenue-neutral.  However, there 
may be a redistribution of existing tax revenue due to the 
requirements of taxing a cellular call where the caller lives, 
not where the call is made.  The amount nor location of the 
redistribution, if any, compared to the existing taxation 
system is unknown, since the location and destination of a 
cellular caller’s future calls cannot be known with 
certainty.   

(CP 341) (Local Gov’t Fiscal Note to SB 6539, 57th Leg., Reg Sess. 

(Wash. 2002) (prepared by Dept. of Community, Trade and Econ. 

Develop.)). 

Even if the plain language of the amendment were not clear, this 

clear expression of intent by the Legislature would be fatal to the City’s 

argument.  The City argues that the Legislature intended, by means of SB 

6539, to expand the taxing authority of Washington cities by authorizing 

them to tax not only intrastate revenues but also interstate and 

                                                
14  A number of Washington appellate courts have approved the use of Fiscal Notes 

such as this to interpret legislative intent.  Baker v. Tri-Mountain Res., 94 Wn. App. 849, 
853-54, 973 P.2 1078 (1998); Qwest, 161 Wn.2d at 367-68.  In fact, the Supreme Court in 
Qwest relied on the local government fiscal note from an amendment to this very statute 
in support of its conclusion that the statute covers only intrastate telephone revenues. 
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international revenues from mobile telecommunications.  As the 

Assessments at issue here make clear, this supposed change in authority 

would have greatly expanded the revenue from the cities’ taxes on the 

telephone business.15  In fact, the Legislature repeatedly expressed a 

different intent, i.e., to adopt a “revenue-neutral” statute that might 

reallocate “existing tax revenue” from intrastate calls among cities, but 

would not generate new tax revenues within the state.   

Nor does the City cite any real support for its argument that the 

intent of SB 6539 was to eliminate the distinctions among intrastate, 

interstate and international calls for purposes of RCW 35.21.714.  To the 

contrary, the Washington Senate’s Final Bill Report on SB 6539 (the 2002 

amendments) indicates that the primary purpose of the MTSA, and the 

corresponding state law amendments to wireless sourcing rules, was to 

eliminate the problem of double-taxation.  (“However, the different 

sourcing methods can give rise to multiple claims on the same revenue.”)  

See Opening Brief, pp. 36-37 (quoting from CP 333).  This double-

taxation problem, as far as Washington cities were concerned, applied 

only to intrastate telecommunications.  So the Legislature dealt with the 

problem of double taxation on intrastate revenues in the same way that 

15  If the City’s interpretation were adopted, the revenue impact of the amendments 
would be very substantial.  Indeed, over the 5.5 years of taxes at issue herein, the 
increased tax revenue from the international incollect telecommunications at issue is 
almost $500,000.  (CP 230 (Findings and Decision), p. 10.)  This amount itself is 
substantial, but it reflects only the supposed increase in taxes for a single city and a single 
wireless carrier.  The revenue impact across the state and across the industry could hardly 
have been considered “revenue neutral.” 
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Congress did in the MTSA, by adopting sourcing rules that mean that only 

one city can tax such intrastate revenues.  As a result of the amendments, 

then, the City may only tax intrastate revenues of a mobile 

telecommunications provider to the extent that they arise from “services to 

customers whose primary place of residence is within the city.”  RCW 

35.21.714.  As with the MTSA, itself, the effect of the 2002 amendments 

to RCW 35.21.714 is to limit the taxing power of the City, not to expand 

it.   

Thus, both the plain meaning of the statute and the legislative 

history confirm that the 2002 amendments to RCW 35.21.714 were not 

intended to expand the City’s taxing authority to include the revenue from 

international communications.  Finally, even if this taxing statute were 

found to be ambiguous on this issue, any such ambiguity must be 

“construed most strongly against the government and in favor of the 

taxpayer.”  Qwest, 161 Wn.2d at 363 – 64. 

F. The Hearing Examiner Correctly Held That SMC 
5.48.050.A Does Not Apply To International 
Telecommunications 

The Hearing Examiner carefully analyzed Seattle’s Municipal 

Code and concluded that SMC 5.48.050.A, by its own terms, does not 

apply to revenues from international telephone calls, such as the revenues 

at issue here.16  (CP 229-30.)  The Superior Court did not reach this issue 

because it was unnecessary to its decision.  (CP 181, ¶ 6.) 

16  This portion of the Hearing Examiners’ Findings and Decision is the basis for the 
Hearing Examiner’s Decision and is therefore not dicta. 
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SMC 5.48.050.A provides that,  “The total gross income [subject 

to the tax] shall also include all charges by the provider of cellular or 

cellular mobile telephone services provided to its customers in any taxing 

jurisdiction (intrastate or interstate), which are billed to a ‘place of 

primary use’ located in Seattle […]” (emphasis added).  As the Hearing 

Examiner concluded, the Code does not apply to international 

telecommunications because “interstate” does not mean “international.”  

Id.  The City does not dispute the latter point.  Opening Brief, p. 40. 

Moreover, the term “taxing jurisdiction” is limited to U.S. 

jurisdictions: 

The term ‘taxing jurisdiction’ means any of the several 
States, the District of Columbia, or any territory or 
possession of the United States, any municipality, city, 
county, township, parish, transportation district, or 
assessment jurisdiction, or any other political subdivision 
within the territorial limits of the United States with the 
authority to impose a tax, charge, or fee.   

4 USC § 124(12).  The parties have stipulated that the international 

incollect communications that are the subject of this dispute are provided 

to T-Mobile’s customers in foreign jurisdictions, rather than in a “taxing 

jurisdiction,” as that term is used in SMC 5.48.050.A.  (CP 263, ¶ 4.)  As 

the Hearing Examiner concluded, the plain meaning of this section is that 

revenues from intrastate and interstate telecommunications are purportedly 

covered by SMC 5.48.050.A , but revenues from international 

telecommunications are not.  (CP 229-30.) 
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Seattle argues that a different provision of the Code, SMC 

5.48.260, is inconsistent with the Hearing Examiner’s conclusion because 

it provides that the “total gross income from telephone business in the City 

for purposes of SMC 5.48.050.A [includes] all gross income from cellular 

telephone service (including roaming charges incurred by Seattle 

customers outside this state) […]”  But as the Hearing Examiner points 

out, SMC 5.48.260 is not inconsistent with her interpretation of the latter 

provision.  “[W]hen the two sections are read together, they are entirely 

consistent.”  (CP 229, ¶ 10.)  SMC 5.48.050.A provides that taxable 

income includes interstate and intrastate mobile telephone calls provided 

in a U.S. taxing jurisdiction.  SMC 5.48.260 confirms that this includes 

revenue from “interstate” telecommunications, but it “does not change the 

meaning of the word ’interstate’ in SMC 5.48.[050.A]17 to 

‘international.’”  (CP 229.)  If this Court needs to reach the issue, the 

Court should reach the same conclusion as the Hearing Examiner, that 

“the Director lacks authority under the Code to levy a utility tax based on 

revenue received by T-Mobile from its Seattle-resident customers for 

international incollect communications.”  Id. 

V. CONCLUSION 

The City may levy a tax only when the Washington Legislature has 

expressly authorized it to do so.  As the Washington Supreme Court (and 

this Court) previously ruled, the Washington Legislature has delegated to 

17  The Hearing Examiner on several occasions mistakenly referred to SMC 5.48.050 
as 5.48.080.  Id. 
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cities such as Seattle the authority to levy taxes only on revenue from 

intrastate telephone communications.  RCW 35.21.714; Qwest, 161 

Wn.2d 358-59; Vonage, 52 Wn. App. at 24.  The intrastate limitation in 

this taxing statute applies to all aspects of the “telephone business,” 

including mobile telecommunications.  Id.  Neither the federal Mobile 

Telecommunications Sourcing Act nor the 2002 amendment to RCW 

35.21.714 were intended to expand the taxing authority of the City.  To the 

contrary, both were intended to be “revenue neutral.”  For all the reasons 

set out herein, the Judgment of the Superior Court should be affirmed. 

DATED this 4th day of October, 2016. 

s/ Michael E. Kipling 
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