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L. - INTRODUCTION

Timeline. The facts of the case are complex - two guardians of the
person, four guardians of the estate, and special administrators running
Great American Herb Company (“GAHC”) during the course of the
guardianship. Due to factual complexity and newly discovered evidence,
a timeline with citation to the Clerk’s Papers is attached at Appendix “1”.

Background. Joe Kwiatkowski and his wife Jana were vacationing
in New Zealand in 1986 when they were in a car accident. Three people
died in the accident including Joe’s wife. Joe suffered extensive head
injuries and was treated in New Zealand from April 1986 until July 1986
before returning to the United States. Having no children, Joe was left to
deal with the loss of his wife as well as a lengthy recovery spanning over a
fourteen years.

Joe and Jana had worked hard to build a successful business,
GAHC. The company had grown through Joe’s and Jana’s persistence
and dedication. Joe and Jana left James Frost & Ralph Drews (“FD”) as
attorneys-in-fact with powers of attorney for their business accounts while
they were on vacation. Arthur Davies was the Kwiatkowskis’ personal
attorney and petitioned the court for Jana’s probate and Joe’s
guardianship. FD continued in their role as Certified Public Accountants

and were appointed Special Administrators (“Special Ad”).



10.

II. ASSIGNMENTS OF ERROR

The court erred by entering summary judgment for Frost & Drews
in the order filed April 21, 2004.

The court erred by entering the April 20, 2004 order denying Joe’s
motion to set aside the August 15, 1997 order dismissing Frost &
Drews, and for a full accounting.

The court erred by entering summary judgment for Bank of
America in the order filed June 4, 2004, and revised November 2,
2006.

The court erred by entering summary judgment for Key Trust in
the order filed June 4, 2004, and revised November 2, 2006.

The court erred by entering summary judgment for U.S. Bank in
the order filed June 14, 2004.

The court erred in entering the June 14, 2004 order denying Joe’s
Motion for Order to Set Aside Orders concerning Bank of
America, Key Trust, and U.S. Bank.

The court erred by entering U.S. Bank’s Order Denying Mr.
Kwiatkowski’s Motions for Reconsideration, the Findings of Fact
and Order Awarding U.S. Bank’s Attorney’s Fees and Costs, filed
January 11, 2006.

The court erred by entering judgment and granting Bank of
America’s Findings of Fact and Order Awarding Attorney’s Fees
and Costs of $65,823.98, dated May 19, 2006.

The court erred by entering judgment and granting Key Trust’s
Order Awarding Attorney’s Fees and Costs to Key Trust Company
of $32,198.08, dated May 19, 2006.

The court erred in entering the Order Denying Complainant’s
Motion to Amend Complaint and Add Parties to Respondents’
Caption, on June 9, 2006.



I11. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

Due to the complexity of the facts, there is a summary provided with the
issues. All facts are cited elsewhere with Clerk’s Papers reference.

FROST & DREWS (“FD”) AS SPECIAL ADMINISTRATORS
FROM 1986-1997 IN PROBATE AND GUARDIANSHIP

Contemporaneous with the appointment of the Personal Representatives,
FD were appointed as Special Ad in the probate to operate GAHC. FD
filed a report in Jana’s probate, but did not obtain an order of approval.
FD obtained an April 12, 1990 order in the guardianship - no petition or
report were filed. In 1991, FD were required to report quarterly to the
guardian of the estate and the GAL, John Parr. They did not report to Parr
and may have reported to the Banks which was not discovered until 2005.
On August 15, 1997, a first report was filed and second order was entered
ex parte approving their first report.

1. Did the duties and authority allocated to FD exceed those
authorized by RCW 11.32.030?

2. Were FD de facto guardians?

3. Did FD’s accountings fail to meet the requirements of RCW
11.32.060 and RCW 11.92.040?

4. Did FD fail to disclose financial data and their fees to the court and
the GAL?

BANK OF AMERICA, formerly Seattle First National Bank (“BOA”)

BOA was appointed Co-Personal Representative of Jana’s probate and
guardian of Joe’s estate in 1986. BOA stated repeatedly that they were not
managing the business, and received no financial statements regarding
GAHC. The final accounting was entered ex parte, incorporating as a
condition of its resignation a release. In 2005, newly discovered evidence
showed that BOA had not disclosed to the court or GAL the extent to
which it was involved in and knew of GAHC’s corporate operation.

5. Is a waiver of notice on a final accounting valid?



6. Is BOA able to condition their resignation on a release signed by:
Joe, who is incapacitated; the Guardian ad Litem (“GAL”); Drews,
as limited guardian of Joe’s person; and the Special Ad, each
without court ordered approval? Did the fiduciaries exceed their
authority by executing a release to BOA? If the release is
applicable to Joe, were SPR 98.16W and RCW 11.92.060
followed? If not, is the release valid?

7. Did BOA follow the necessary procedure in changing the scope of
the guardianship?

KEY TRUST COMPANY (“KEY”)

KEY was appointed guardian of the estate following BOA in 1991. KEY
accepted stock of GAHC. KEY filed two accounting reports. KEY was
subject to a 1991 court order requiring the Special Ad report to KEY and
the GAL regarding GAHC, but they never did. KEY’s discharge was
deliberately retroactive, creating a five month gap between guardians. Joe
was involved in incorporating a new business, Sirius Development,
without court approval. In 2005 it was discovered that KEY approved a
loan guarantee to Key Bank for $500,000 which was not reported to the
court or GAL.

8. Did KEY fail to disclose material facts to the court and GAL Parr
when they executed an unauthorized guaranty in favor of Key
Bank, subjecting the guardianship estate to liability? Did that
failure prevent KEY’s interim and final orders from being final and
binding?

9. IfKEY accepted the stock of GAHC, can they avoid responsibility
for reporting and monitoring it despite the 1991 court order?

U.S. BANK (“USB”)

USB was appointed in 1994 as the third successor guardian of Joe’s estate.
USB received an order of discharge for its third, and fourth and final
reports in 1997; however, the third report was never filed, and the fourth
report was not filed until 2002. USB indicated in its accountings that it
received no financial statements for GAHC and is not accountable for its
operations. USB had financial statements, but did not fully report to the
court or GAL. USB did not marshal or report on Sirius Development.



10.

11.

12.

13.

14.

If USB secured orders indicating it was not responsible for
management of GAHC based on its representation that it did not
have financial statements, is this limitation effective if in fact USB
did have financial statements?

Are the conditions of USB’s discharge met?

Is an order of discharge valid when it is filed five years before the
reports it allegedly approves?

Did the change in USB’s status from limited guardian to custodian
relieve it of reporting requirements during the time USB controlled
funds as custodian?

Did USB have a duty to marshal all assets? If so, if they failed to
marshal, report and fully disclose Joe’s interest in SD, did they
breach their fiduciary duty and render the orders granted void?

IDENTICAL ISSUES PERTAINING TO FROST AND DREWS,

BANK OF AMERICA, KEY TRUST COMPANY, AND U.S. BANK

15.

16.

17.

18.

19.

20.

Did FD, BOA, KEY, and USB provide necessary notice with
regard to their reports and the presentation of their orders of
discharge?

Are ex parte orders entered on final accountings void?

Was there an “utter disregard” of statutory procedure by FD, BOA,
KEY, and USB with regard to notice, reporting, accountings, and
discharge, particularly in connection with their final reports and
discharge, that resulted in the court acting outside its jurisdiction
and rendering its orders of approval void?

Did FD, BOA, KEY, and USB fail to fulfill their duties as
fiduciaries?

Are Joe’s claims against FD, BOA, KEY, and USB timely because
there has been an entry of void orders, which would not have
started the statute of limitations to run?

Did FD, BOA, KEY, and USB fail to disclose material facts to Joe,



the GAL, and the court regarding GAHC? 1If so, does this prevent
the GAL’s approval of interim or final reports from becoming res
judicata and binding on Joe?

21. Are FD’s, BOA’s, and USB’s limitations of liability in their orders
effective?

22. Do the above failures allow the court to enter a summary judgment
order based on statute of limitations in this matter?

IDENTICAL ISSUES PERTAINING TO BANK OF AMERICA,
KEY TRUST COMPANY, U.S. BANK

23. Did the orders relieving BOA, KEY, and USB from responsibility
of managing GAHC relieve BOA, KEY, and USB from the general
duty to monitor and report to the court on GAHC?

24. Did BOA, KEY, and USB have a duty to disclose the Special Ad’s
failure to properly report on Joe’s interest in GAHC?

RALPH DREWS (“DREWS”)

25.Can summary judgment be granted where there is no order
approving a final accounting and when the guardian has failed to
fulfill his responsibilities under previous orders of the court?

26. Has Drews yet to be discharged as limited guardian of the estate?

GUARDIAN AD LITEM PARR (“GAL”)

27.1f a GAL fails to adequately investigate and/or is not informed of
material facts, should his reporting and approval of interim and
final orders be res judicata, bind the incapacitated person, and
effectively cut off all of Joe’s legal claims?

SETTLEMENT AGREEMENT (“SA”)

Joe entered into a SA to avoid paying attorney fees incurred by the Banks
on summary judgment motions. The Banks’ involvement and knowledge
about his business was not fully disclosed in the court file. Joe discovered
new facts, so he filed a motion for continuance and for discovery. The



court granted limited discovery into Bank attorneys’ files. Production of
documents revealed undisclosed important information in Bank counsels’
files never disclosed to the court or GAL.

28.

29.

30.

31.

32.

33.

34.

Was the insertion of an “as-is” clause in the SA effective as to Joe
when he relied on the court file, reasonably assumed that all
information in the court file was correct, and the Banks were
fiduciaries at the time they collected the undisclosed information?

Does the fact that Joe has capacity now cut off his ability to rely on
the Banks’ previous fiduciary status and what they reported to the
court?

Is it proper for a court to rule that there is no need for an
evidentiary hearing where the documents produced on their face
reveal a failure to disclose on the part of the Banks that would
render the SA void?

If those documents are not substantive on their face and raise
unresolved issues of material fact, is an evidentiary hearing
proper?

DISCOVERY DOCTRINE

Does RCW 11.92.053 bar Joe’s claims when issues of material fact
were discovered in 2005 concerning information that was not
disclosed to the court or GAL which was in the possession of the
fiduciaries during their tenure as court appointed fiduciaries?

AMENDED COMPLAINT

Did the trial court abuse its discretion by denying Joe’s motion to
amend that was based on the previously undisclosed evidence
pursuant to the discovery doctrine and CR 15(a)?

ATTORNEYS’ FEES

Did the trial court abuse its discretion when it awarded attorney
fees to the Banks on the summary judgment motions based on
RCW 11.96A.150?



35. Were the fees awarded to BOA, KEY, and USB proper according
to RCW 11.96A.150 on the settlement agreement issue? Were the
amount of fees granted reasonable and were the hourly rates of
USB and BOA reasonable?

36. Should Joe be awarded his fees in for the summary judgments,
motions to set aside, SA and on appeal?

JUDGE

37. If the case is remanded, should a new judge be assigned to the case
because of the lack of appearance of fairness as noted by her
comments and rulings?

Iv. STATEMENT OF THE CASE

Guardianship/Guardian of Person. In December 1986, Joe’s half-

brother Marek Perelmuter was appointed limited guardian of the person
“for the purpose of making residential and medical decisions.” The letters
of guardianship confirmed the “limited” guardianship of the person. CP
2656. The successor limited guardian of person was Drews appointed
December 1989. CP 293-295. The limited guardianship of the person was
removed August 15, 1997. CP 395-399. Removing the guardianship to
Joe’s person returned his rights to manage his own personal, residential,
and medical decisions.

Guardianship/Guardian of Estate. The first guardian of Joe’s estate

was BOA, appointed December 8, 1986." The letters of guardianship

I CP 6-8. The order appointing the guardians was titled “Order Appointing Limited
Guardians”. The order limited the guardianship of the person; however, it did not limit
the guardianship with regard to the estate.



confirmed the unlimited or full guardianship of the estate as did the oath.?
During the guardianship, three successor guardians of the estate were
appointed: KEY, USB and Drews.>

FD were appointed Special Ad in the probate of Jana to operate the
Kwiatkowski’s business, GAHC. CP 244-246. FD continued as Special
Ad of GAHC in Joe’s guardianship once Jana’s probate closed. CP 278-
288. GAHC represented the most valuable asset in both Jana’s probate
and Joe’s guardianship. According to BOA, GAHC stock reached market
values in excess of nineteen million dollars. CP 9-10.

Joe’s status as an incapacitated person made his future dependent
upon the court appointed fiduciaries protecting his personal and financial
interests.* Joe’s guardianship of the estate became truly limited in 1997,
when Drews was appointed as limited guardian of the estate. CP 377-386.
Until the guardianship of Joe’s estate fully terminated January 26, 2001,
Joe only controlled his finances to the extent set forth by the Order
Making Changes in Guardianship entered in 1997. CP 395-399.

Civil Action. Once Joe regained his capacity in 2001, he was
concerned about the status of his business during the time he was

incapacitated.  The problematic nature of the fiduciaries' lack of

2 CP 2656, 2655.
3 CP 329-331, 113-115, 373-376.
* In re Guardianship of Karan, 110 Wn. App. 76, 85, 38 P.3d 396 (2002).



accounting for GAHC led him to request information from the Banks and
FD multiple times. CP 213-221. His requests were ignored and the civil
suit was filed to force a proper accounting of his estate.’

In the civil case, Joe plead breach of fiduciary duty, conflicts of
interest and negligence against fiduciaries FD, BOA, KEY and USB. CP
213-221. In March 2004, FD and Drews filed a motion for summary
judgment, and in response, Joe’s attorney filed a motion to set aside the
order of discharge of FD and Drews and for an order requiring an
accounting. CP 508-534. The court granted FD and Drews’ summary
judgment and denied the motion to set aside.® The court strictly construed
the statute, we assume RCW 11.92.053, and granted FD summary
judgment based on expiration of the statute of limitations. CP 242-243.

BOA, KEY and USB filed motions for summary judgment, and
Joe’s counsel, Donna Holt, filed a motion and memorandum of law to set
aside the orders discharging guardians BOA, KEY and USB, and requiring
a full accounting.” Ultimately, in June of 2004, summary judgment was
granted in favor of BOA, KEY and USB on the basis of statute of
limitations, notice, and hold harmless language in their orders.?

A motion for discretionary review of Special Ad FD’s and Drews’

5 CP 168-175, 1028-1031, 1351-1365, 2895-2896.

© CP 204-205, 242-243.

7 CP 2897-2899.

8 CP 736-737, 738-740, 753-756, 898, 914, 917, 918, 924-926
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summary judgment, and the order denying Joe’s motion to set aside the
order discharging FD was filed. CP 206. That motion was granted and
the case stayed pending an outcome with regard to the remaining parties.9

Settlement Agreement. After losing on summary judgment to the

Banks, Joe began negotiating a SA to avoid paying the Banks’ legal fees.
CP 788-790. However, Joe’s new appellate counsel discovered new facts
in 2005 and contacted the Banks asking them to wait on completing the
SA.!® The Banks in turn filed a motion to enforce the SA. Joe raised a
number of defenses to the SA including misrepresentation and innocent
misrepresentation. As a result of several newly discovered documents,
Joe’s counsel moved for a continuance and a motion for production of
records. The court granted the continuance and only allowed the
production of Bank counsels’ files located at Bank counsels’ offices. CP
1366-1369. As a result of this discovery, important new documents were
disclosed.!"  Joe filed pleadings discussing each of the documents
discovered and their importance in connection with his guardianship case.
These statements of irregularities were filed in the summer of 2005."2

In November 2005, the court orally granted USB’s motion to

° CP 3031.

10 CP 1964-1965. Appendix “1” titled “Timeline” sets forth a chronology of the newly
discovered evidence and history of the probate, guardianship and civil matters.

1 Appendix “1” pages 1-7 sets forth the newly discovered evidence.

12 The statements of irregularities detail the importance of the newly discovered evidence.
CP 1121-1223, 1224-1274, 1032-1120.
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enforce the SA based on its satisfaction with USB’s responses in regard to
the irregularities. CP 1660-1665. The matter continued as to BOA and
KEY and the court ruled there would be an evidentiary hearing.”®> Later,
the issue of Guardian ad Litem John Parr’s (“GAL”) file arose with BOA
insisting that Parr knew about the $500,000 in fees expended to Drews and
Davies in 1986-1987. CP 70-71. The court ordered that the file of Parr be
produced; that Parr be deposed; and if Parr knew of the approximately
$500,000 in fees, the court would sign BOA’s order enforcing the sA.M

The deposition confirmed Parr had no knowledge of the fees. CP
2036-2037. However, the court enforced the SA based on a lack of
pursuit of previously ordered discovery of the Owens Davies file by Holt,
Joe’s attorney. CP 2543-2548. Therefore, the evidentiary hearing was
canceled and BOA’s and KEY’s motion to enforce the SA was granted.
CP 2543-2547. As a result of the newly discovered evidence, Joe filed a
motion to amend the complaint in the civil matter adding additional legal
theories and parties ‘ Arthur Davies’ and ‘Owens Davies, P.S.”. CP 2145-
2178. The motion to amend was denied. CP 2553-2556.

The thrust of Joe’s claim is that over a period of years the Banks

submitted reports and orders to the court for approval concerning Joe’s

13 RP, November 7, 2005 Superior Court Proceedings, page 62.
'“CP 1734, 1737, 2233-2234.
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interests in the GAHC that constituted the bulk of the guardianship estate
without disclosing to the court all material information in their possession,
including reporting the Special Ad’s failure to report to them as ordered,
and failing to disclose unauthorized transactions. CP 213-221.

On November 2, 2006, the parties returned to the trial court on the
issue of designating the documents considered on the summary judgment
motions of BOA and KEY. The court stated it did not review the court
file prior to ruling on the summary judgments of the fiduciaries."

V. ARGUMENT

The Fiduciaries. The requirement that a fiduciary act in the best

interests of the principal is compromised when a fiduciary is allied with
multiple parties with competing interests and fails to operate
independently. “A guardianship is a trust relationship of the most sacred
character.”'® Here, Joe’s interests were affected by the fiduciaries acting
in multiple roles.

FD were CPA’s for GAHC prior to the guardianship. FD were
appointed Special Ad of GAHC in Jana’s probate and continued as Special
Ad in the guardianship.'’?

Drews was one of the CPA’s of GAHC originally and elected to

1> RP, November 2, 2006 Superior Court Proceedings, page 11.

16 In re Eisenberg, 43 Wn. App. 761, 766, 719 P.2d 187 (1986) (citing 39 Am. Jur. 2d,
Guardian and Ward § 1, (1968)).

'7.CP 578, 244-246, 616-620.
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the Board of Directors in 1986. Along with Frost, Drews was appointed
Special Ad of GAHC and continued in that role with Frost. Drews was
also appointed limited guardian of the person for Joe and limited guardian
of the estate from 1997-2001."

Davies was Joe and Jana’s personal attorney in 1984 and elected to
the Board of Directors for GAHC in 1986. During the course of the
probate and guardianship, Davies represented the Special Ad, GAHC,
BOA, KEY, USB and Drews."’

Parr was appointed guardian ad litem (“GAL”) to investigate the
necessity of a guardian for Joe and then later appointed in Jana’s probate
to investigate the final report of the personal representatives and actions of
the Special Ad. Parr continued as GAL in the guardianship until August
1997.%°

BOA was appointed Co-Personal Representative in Jana’s probate
and guardian of Joe’s estate in 1986.%

Fiduciaries Distributed Duties of Management. Fiduciaries such as

Special Ad and guardians are held to a heightened standard of care when

18 CP 975-976, 244-246, 293-295, 377-386.

1 CP 161, 244-246, 278-288, 6-8, 18-32, 24-31, 11-17, 322-328, 329-331, 348-350, 351-
352, 113-115, 362-365, 370-372, 407-463, 1805-1816, 975-976, 605-613, 101, 606, 395.
Appendix “2” is a chart of Davies’ representation with CP cites and corresponding years.
2°CP 600, 393-394.

21 CP 244-246, 6-8.
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handling the property of an incapacitated person.22 Here, fiduciaries
attempted to distribute the responsibility of managing GAHC with releases
and language exonerating themselves.”> However, the duty of a guardian
to monitor and report to the court on assets in a guardianship cannot be
relinquished by agreement of the parties.24

Here, the fiduciaries failed in multiple ways related to accountings,
following court orders, and reporting to the court. A guardian’s duty is to
protect and preserve the estate and a guardian cannot change its duties
without a show cause proceeding.’® The Special Ad and Banks are
attempting to argue an aberration from normal guardianship law. That
being, the Banks were not responsible for monitoring and reporting on
GAHC, the major asset of Joe’s estate and the Special Ad failures
regarding GAHC.*

The burden is on the Special Ad and guardian Banks to show why
they were immune from the normal requirements of the guardianship
statutes, accounting requirements, and reporting responsibilities

characteristic and fundamental to their statutory fiduciary role.

22 Eisenberg, 43 Wn. App. at 766.

22 In re Carlson, 162 Wash. 20, 28, 297 P. 764 (1931).

2 CP 293-295, 300-302, 309-319, 362-365, 370-372, 387-390, 18-23, 162-165.

24 Carlson, 162 Wash. at 28 (cannot shift duties to others).

2 RCW 11.92.040(4); RCW 11.88.120; SeaFirst Nat’l Bank v. Brommers 89 Wn.2d
190, 200, 570 P.2d 1035 (1977).

26 {Jpited Pac. Ins. Co. v. Buchanan, 56 Wn. App. 371, 376-77, 783 P. 2d 1089 (1989)
(joint-guardians are jointly responsible for joint accounts if aided, conceived in, or
contributed to).
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Special Administrators/Frost & Drews. RCW 11.32, the Special

Ad statute, allows the appointment of a Special Ad to collect and preserve
the effects of a decedent.”” The administrator shall post a bond.?® Powers
and duties of a Special Ad are to collect...assets...debts of a decedent and
preserve...for the personal representative...the appointment is for a
specified time, to perform duties respecting specific property,
and...particular acts, as stated in the order appointing...Special Ad are
allowed compensation for services that the court deems reasonable,

9

including attorney’s fees.”’ Once letters testamentary are issued, the

power of the Special Ad ceases.”

Accountants FD started working for GAHC in 1984. CP 578.
While the Kwiatkowskis were in New Zealand, FD were responsible for
overseeing GAHC and following the car accident, FD were appointed as
Special Ad in Jana’s probate in 1986 to:

Operate the corporate business [GAHC], with full powers to

borrow money, order inventory, conduct a marketing program and

to take whatever action is required for the operation of the business
and to do so without bond until further order of this court, the
recovery of Joe or the hiring of a full-time interim manager,

whichever event occurs first. CP 244-246.

Half the GAHC stock was an asset of the probate estate, and half

RCW 11.32.010.
B RCW 11.32.020.
2 RCW 11.32.030.
0 RCW 11.32.040.
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was an asset of Joe’s guardianship.31 The Co-Personal Representatives’
report references a Special Ad report from the date of Jana’s death through
December 30, 1987. CP 579. The only report filed by the Special Ad in
Jana’s probate is filed in 1990, but dated November 30, 1988. CP 605-
613. The Report does not include any balance sheets, investment reports,
income statements or request for approval of fees. CP 605-613. No order
was entered approving it.

The order approving the Co-Personal Representatives’ final report
does not mention fees paid to FD. CP 616-620. From the order and
docket, it is unclear whether the court reviewed any documents from the
Special Ad’ tenure at the hearing on the final report of Co-Personal
Representatives on April 11, 1990.%

On April 12, 1990, an ex parte order was entered in the
guardianship estate approving a Special Ad’s report and transferring FD
duties to manage GAHC from the probate to the guardianship. CP 18-23.
There is no note of issue, report of proceedings, or Special Ad report in the
file. By court order entered March 7, 1991, FD were to report on the
financial condition of GAHC quarterly to the GAL and the guardian of the

estate. CP 37. There is no evidence in the court file they ever did.

31 CP 9-10, 247-249.
32 CP 616-620. This document is dated April 11, 1990, filed stamped April 13, 1990, and
shows up in the docket April 16, 1990. '
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Statutory Requirements of an Accounting. Black’s Law Dictionary

defines “accounting” as:

“an act or system of making up or settling accounts; a statement of
account, or a debit and credit in financial transactions.”>

A valid accounting for a business requires income statements, financial

statements, balance sheets, and banking records to show exactly what

happened during a specific period.>* The duty to account entails showing

the necessity for expenditures and to show they were made.*’

Personal Representative. A personal representative is required to
produce receipts or canceled checks with expenses and charges

..receipts shall be filed and remam in the court file until the
probate has been completed...

Trustee. A trustee is required to deliver, at least annually, a
written, itemized statement of all current rece1pts and
disbursements made by the trustee of the funds of the trust..

Guardian. A guardian must file annually, within 90 days of the
anniversary...appointment, a written, verified account...which
shall contain at least...identification of the property at the
beginning of the period, additional property received, income
earned, expenditures, adjustments and ending balances. 38

Special Administrators. Special Ad must render an account, under
oath, of...proceedings, in a like manner as other administrators... ¥

Each of these statutes requires an itemized accounting of all

3 Black’s Law Dictionary, 1979.
3 RCW 11.92.040(2) and (3), See In re Carlson, 162 Wash. 20, 297 P. 764 (1931).

35

In re Guardianship of Rudonick, 76 Wn.2d 117, 124-125, 456 P.2d 96 (1969).

3 RCW 11.76.100.

3T RCW 11.106.020.
33 RCW 11.92.040(2).
¥ RCW 11.32.060.
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money, in and out, debts, adjustments to income and debt, reported
annually unless the court orders otherwise. As Special Ad, fiduciaries FD
failed to fulfill their duties by accounting annually; reporting quarterly to
the GAL and Banks; and responding to Joe’s request for an accounting
along with his records.*’

Neither of the two reports, one in the probate and the other in the
guardianship, filed by FD during their tenure from 1986 through 1997
detail money collected or money spent over the course of the guardianship

“'" The guardian Banks

as required by fiduciary statutes and case law.
repeatedly state that they did not review any financial statements of FD as
Special Ad of GAHC.*

Nor did the Special Ad report asset value changes in GAHC even
though the stock value was reported changed several times.* GAHC was
the most valuable asset of guardianship; however, there is only one set of

financial statements in the file for GAHC filed in 1990.#

Authorization for Frost & Drews’ Fees. FD took fees from GAHC

for the work they did. CP 162-165. However, there was literally no court

oversight of their activities. Special Ad are allowed compensation for

““CP 37, 1028-1031.

41 A third almost identical report was filed in May 2002. CP 197-200.
42 CP 11-17, 24-31, 44-95, 354-357, 116-161, 387-390.

B CP9-10, 11-17, 24-31, 293-295, 1210.

“ CP 2668-2671.
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services that the court deems reasonable, including attorney’s fees.” The
court had no opportunity to review FD’s fees and determine whether the
fees were reasonable and necessary.

FD assert that their 1997 ex parte order discharged them as Special
Ad and relieved them of any liability in connection with their duties
during the time they served as fiduciaries for Joe. Failure to fully account
in a manner as other fiduciary administrators or to obtain court approval
for their fees renders the orders they received null and void.* FD’s
arguments are dependent upon conclusory analysis that the two orders are
final orders of the court. FD incorrectly attempt to use the court orders as
a shield from liability.

Scope of Frost & Drews Authority.  The title “special

administrators” does not fit within RCW 11.32 et seq. scheme as used in
Jana’s probate and Joe’s guardianship. The statute for Special Ad does not
address the circumstances in which FD operated. Typically, Special Ad
are appointed in or to operate an estate prior to the appointment of a
personal representative.47 Here attorney Davies presumably chose the title
“special administrators” that effectively became a label. The title is form

rather than substance.

$RCW 11.32.030.
46 RCW 11.32.060, 11.32.030, 11.92.040(4).
4TRCW 11.32.030.
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FD were not Special Ad as outlined by the statute because they did
not post a bond, render an accounting, receive court approval for their
fees, and were not discharged when the personal representatives were
appointed. 8 Instead, FD continued to run GAHC making their role in the
probate and guardianship akin to a guardian.

The creation of FD as Special Ad and their management role
without court oversight was an aberration. Clearly, FD’ responsibility and
authority exceeded what was contemplated in the Special Ad statute. FD’s
role and authority within the guardianship rose to the level of a guardian.
As aresult, FD were de facto guardians.

Frost & Drews as De Facto Guardians. Washington courts

recognized that one acting for and on behalf of another party by taking

care of the party’s finances, collections, and expenditures, may become a

quasi or de facto guardian.*

When determined to be such a de facto guardian, the Bouchat court
held that “such a guardian is a trustee of the beneficiary’s estate”
and the guardian is responsible for accountings of the ward’s
estate...a de facto guardian is subject to all the duties and liabilities
ofa guardiam.50

As a fiduciary, a de facto guardian is held to a heightened standard

of care with regard to decisions affecting the ward. A de facto guardian is

4 RCW 11.32.060, 11.32.030.

% In re Guardianship of Bouchat, 11 Wn. App. 369, 372, 522 P.2d 1168 (1974) ), review
denied, 85 Wn. 2d 1010 (1975).

50 I_d
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subject to all the responsibilities that attach to a legally appointed
guardian. A court may hold the de facto guardian responsible for
transactions occurring during such a guardianship.51

FD acted as de facto guardians; therefore, they are held to a
guardian’s standards and guardian’s statutes. As de facto guardians, they
were subject to the same fiduciary duties and reporting obligations as
guardians BOA, KEY, USB and Drews. FD were prohibited from
profiting from Joe’s estate, and should not have received compensation
except what the court determined reasonable and proper.52

A. Guardianship Law Applicable to the Parties

Summary.”>  Washington courts hold guardians and limited
guardians to the highest fiduciary standard. The guardian is, in effect, a
trustee as to the incapacitated person,54 and the guardianship estate
consists of a trust fund.”> The courts may look to analogous trust law’®,

which must be construed in reference to the law of guardianships.”’

The guardian must abide by the laws and must perform the duties

5! In Matter of Estate of Logan, 815 P.2d 35, 37 (Idaho App. 1991).

52 In re Montgomery’s Estate, 140 Wash. 51, 53-54, 248 P. 64 (1926).

53 See, WA Guardianship Law 3d Ed., Treacy (2003), Ch. 5 & 6.

54 See, e.g., In re King, 151 Wn. 120, 123, 275 P. 82 (1929) (“the guardian is, of course,
but a trustee”); Bouchat, 11 Wn. App. at 371-72 (guardian de facto is trustee).

55 Grady v. Dashiell, 24 Wn.2d 272, 285, 163 P.2d 922 (1945). (“Money or other
property held by a guardian for his ward constitutes trust funds”).

%6 Eisenberg, 43 Wn. App. at 766 (“analysis of a guardianship question may rely upon an
appropriate trust concept”).

57 In re LeFevre, 9 Wn. 2d 145, 157, 113 P.2d 1014 (1941).

22



58

set forth in the statutes.’® A guardianship consists of “a trust relation of

5959

the most sacred character,” and the courts “require a more jealous

guarding of the interests of such helpless persons than those who are

780 The duties of guardians are recognized as

beneficiaries of trusts.
burdensome.®' The fact that the courts will generally heed the guardian’s
suggestions with respect to the interests of the ward emphasizes the need
for the guardian to exercise wise judgment in the administration of the
ward’s estate.®*

In marked contrast to probates, guardians and limited guardians are
not entitled to “nonintervention” powers. Guardians are “at all times...
under the general direction and control of the court making the
appointment.”63 Court supervision of guardians and limited guardians is
.64

close, and most significant acts require prior court approva

While guardianship is covered by statute,* and the matter of

58 See Scott v. Goldman, 82 Wn. App. 1, 917 P.2d 131 (1996).

59 Eisenburg, 43 Wn. App. at 766 (quoting 39 Am. Jur. 2d Guardian and Ward § 1
(1968)).

% Carlson, 162 Wash. at 28. The court in Carlson noted that “[t]his court long ago set its
face against such indifference on the part of the guardian or shifting of duties to others.”
162 Whn. at 28. See also In re Estate of Drinkwater, 22 Wn. App. 26, 30, 587 P.2d 606
(1978) (“guardians must conform to stringent standards of responsibility”), review
denied, 92 Wn.2d 1001 (1979).

5T In re Guardianship of Hill’s Heirs, 8 Wn. 330, 331, 35 P.1071 (1894) (court expressing
sympathy with guardian for “annoyance, inconvenience and difficulties which necessarily
beset” guardian in performing guardianship duties).

52 In re Rohne, 157 Wash. 62, 74, 288 P.269 (1930).

% RCW 11.92.010.

6 RCW 11.88 et seq., RCW 11.92 et seq.

% In re Hallauer, Wn. App. 795, 797, 723 P.2d 1161 (1986).
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guardianships is a proper subject of legislative action,”® guardianships are
equitable creations of the courts and the courts retain ultimate
responsibility for protecting the incapacitated person.67

The guardian is an officer of the court®® and is directly responsible
to the court, which seeks to protect the incapacitated person’s interest
through the guardian.69 In practical effect, however, this court control
may unfortunately be “largely theoretical”, as the guardian is in actuality
“virtually a free agent.””’

The superior court appointing a guardian or limited guardian has
continuing jurisdiction over the guardianship proceedings until the
proceedings are terminated, notwithstanding its removal of the guardian’.
The court still has jurisdiction, and until the guardian is discharged by the
court, the ward’s property remains in the exclusive control of the guardian,

2

subject to court supervision.7 The court with jurisdiction over the

guardianship proceedings enjoys all powers of a court of general

% In re Fujimoto, 130 Wash. 188, 194, 226 P. 505 (1924).

¢’ Hallauer, 44 Wn. App. at 797.

% In re Haegele, 150 Wash. 355, 358, 272 P. 978 (1928). The court is the “superior
guardian of the ward, while the person appointed guardian is deemed to be an officer of
the court.” SeaFirst Nat’l Bank, 89 Wn.2d at 200.

% In re Gaddis, 12 Wn.2d 114, 123, 120 P.2d 849 (1942).

7 Fujimoto, 130 Wash. at 192. The court in Fujimoto noted that, in light of the huge case
load with which courts must contend, “in actual practice the court knows very little
concerning the guardian’s acts; it is usually not informed except by reports which appear
when requests are made to dispose of the property by sale.”

7! State ex rel. Greenberger v. Superior Court, 134 Wash. 400, 402, 235 P. 957 (1925).
21931-32 Op. Att’y Gen. 34, 35.
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jurisdiction and may determine all issues arising out of the guardianship
administration.” In the exercise of these powers, the court is not confined
to the powers and procedures specified in the guardianship statutes, but
may exercise the broad powers conferred under RCW 1 1.96A.020.

Guardian of Estate Duties. The attempts by the estate guardians to

limit their responsibility for GAHC were futile as they maintained a
responsibility to monitor GAHC and the Special Ad.” The distribution of
responsibilities by the fiduciaries did not and should not change the
integrity of the whole guardianship. Joe did not regain all of his rights
with regard to his financial estate until 2001.” Therefore, the fiduciaries
were responsible for protecting and managing all his affairs to the extent
he did not retain rights. A guardian’s statutory duty is not modified absent
an order.”” The self-serving orders allowing the Banks to avoid managing
GAHC did not alleviate them of monitoring and reporting on its activity.”®

The guardian of an estate is responsible for annual reporting on

assets even though some of those assets are managed by another fiduciary

 See e.o.. In re Kelley, 193 Wash. 109, 114, 74 P.2d 904 (1938); In re Williamson, 75
Wash. 353, 356, 134 P. 1066 (1913).

7 In re Adamec, 100 Wn.2d 166, 174, 667 P.2d 1085 (1983).

75 United Pac. Ins. Co. v. Buchanan, 56 Wn. App. at 376-77.

76 CP 166-167, 395-399.

"TRCW 11.88.120

BRCW 11.92.040.
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— both fiduciaries must report annually.” If not, the guardian and GAL
must bring the failure to report to the court’s attention as they are officers
of the court.? When seeking orders of discharge and approval of final
accountings, FD, BOA, KEY, USB and Drews failed to fulfill the
procedural requirements relating to notice and hearings inherent in
guardianship proceedings.

Accountings. The historical duty of a guardian...to protect and
preserve the guardianship estate, ... to account for it faithfully, to perform
all of the duties required by law...is codified at RCW 11.92.040(4).

A guardian must file annually, within 90 days of the anniversary of

their appointment, a written, verified account containing

identification of the property, any additional property received, all
expenditures, adjustments...including gains or losses, all property
held in the guardianship including a fair market value.®!

Substantial Change in Income or Assets. A guardian is

required...to “report any substantial change in income or assets of

the guardianship estate within 30 days of the occurrence of the

change. A hearing shall be scheduled for court review”
...accordance with RCW 11.88.040.%

Limiting a Guardian’s Duty. Guardianship orders are paramount

to the process of limiting an incapacitated person’s rights.  An

incapacitated person’s legal rights are affected by a guardianship and any

™ RCW 11.92.040(2). United Pac. Ins. Co., 56 Wn. App. at 376-377; Carlson, 162
Wash. at 28-29.

80 gegaFirst Nat’l Bank, 89 Wn.2d at 200; CP 37.

8 RCW 11.92.040(2).

82 RCW 11.92.040(3).
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change or modification of a guardian’s status requires a show cause
proceeding.83 When appointing a limited guardian ...“the court shall
impose, by order, only such specific limitations and restrictions on an
incapacitated person...as the court finds necessary for such person’s
protection and assistance.”® In this case, orders purporting to limit a
guardian’s duties were not properly brought before the court by any Bank.
Final Accounting. Within ninety days after termination of a
guardianship, the guardian of the estate must petition the court for
an order settling its account with regard to any and all receipts,
expenditures, investments made, and acts done to the date of
termination. On the filing of the petition for order approving the

final account, the court sets a date for hearing, after notice in
accordance with RCW 11.88.040.%

In reviewing the guardian’s final account, the court is to scrutinize
the account carefully, review earlier ex parte orders of the court entered in
the proceeding, and disallow expenditures that appear to have been
improvidently approved and that are manifestly in derogation of the
ward’s rights and of such a nature as to constitute bad faith on the part of
the guardian.86 At a hearing on such a final accounting, the expenditures
must be corroborated and established as necessary.87 In short, it is

insufficient for a guardian to simply claim ignorance of the bulk of the

8 RCW 11.88.030(4), 11.88.120 (1990).

8 RCW 11.88.010(2). -

5 RCW 11.92.053.

8 Rohne, 157 Wash. at 74-75; See also Grady, 24 Wn.2d at 287-288; In re Sroufe’s
Estates, 74 Wash. 639, 643, 134 P. 471 (1913).

87 Rudonick, 76 Wn.2d at 124-125; RCW 11.92.053.
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estate. Therefore, entry of an ex parte order is not acceptable as the court
as super guardian is not afforded an opportunity to reconcile expenditures
and review previous orders entered as required by the statute.®®

Notice. As stated above, for an order to have the final and binding
effect of discharging a guardian of their fiduciary duties, notice according
to RCW 11.88.040 must be complied with. That statute requires notice
ten days prior to hearing personally served upon the incapacitated person
and the guardian ad litem.®

The notice requirements of 11.88.040 are applicable at the
commencement of the guardianship as well as at the time of the final
accounting.90 Case law interpreting 11.88.040 at the commencement of
the proceeding renders a guardianship void if service of notice is not made
according to RCW 11.88.040.”! By analogy, failure of proper notice of
the final accounting should likewise render the orders terminating the
guardianship void. Failure to follow the requirements of the statute

renders the order fatally defective and void.”

8 RCW 11.92.053.

% RCW 11.88.040.

9 State ex rel Patchett v. Superior Court, 60 Wn.2d 784, 787, 375 P.2d 747 (1962).
Grady, 24 Wn.2d at 288-289.

1 In re Teeters, 173 Wash. 138, 142, 21 P.2d 1032 (1933) (guardianship was void where
ward was not served with notice); Bouchat, 11 Wn. App. 369, 371, 522 P.2d 1168 (1974)
(defective service of notice on ward rendered guardianship void).

%2 Patchett, 60 Wn.2d at 787, Grady, 24 Wn.2d at 288-289.
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The fiduciaries’ reliance on Batey v. Batey’® in support of the

assertion that formal notice requirements are not necessary is misplaced.
Batey is distinguishable from Joe’s circumstances. Batey involved a
competent spouse and community estate. The court presumed that Mr.
Batey was competent at the time he received the guardian’s final account
prior to the final hearing.”*

RCW 11.88.040 is jurisdictional in nature.”> Parties cannot waive
or stipulate to a waiver of subject matter jurisdiction.96 In Sullivan, the
court stated the long-standing rule of law relating to subject matter
jurisdiction:

Jurisdiction relates to the power of the court, not to the rights of the

parties as between each other.”” Jurisdiction cannot, therefore, be

conferred by agreement or stipulation of parties. Any judgment
entered without jurisdiction is void.”® A party may waive personal

jurisdiction, but not subject matter jurisdiction.

Void Judgments. The Washington Supreme Court ruled that when

a fiduciary failed to follow statutory procedure and there is an utter

disregard of the statutory procedure, the court acts outside its

zj Batey v. Batey, 32 Wn.2d 791, 796-797, 215 P.2d 694 (1950).
1d.
% Bouchat, 11 Wn. App at 369; See Matter of Guardianship of McGill, 33 Wn. App. 265,
654 P.2d 705 (1982); See Mayer v. Rice, 113 Wash. 144, 193 P. 723 (1920).
% Sullivan v. Purvis, 90 Wn. App. 456, 460, 996 P.2d 912 (1998).
7 Wesley v. Schneckloth, 55 Wn.2d 90, 93, 346 P.2d 658 (1959).
% 1d. at 93-94.
% In re Puget Sound Pilot’s Ass’n, 63 Wn.2d 142, 148, 385 P.2d 711 (1963).
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0 Ppatchett

jurisdiction in failing to comply with statutory pl.rocedure.l
examined the question of whether an order discharging a personal
representative in a probate context was void where the personal
representative utterly failed in following the statutory procedures for final
settlement and discharge.

The probate court acted outside its jurisdiction in failing to comply

with the statutory procedure. The law is well settled that an order

entered without jurisdiction if void. 101

In Patchett, the estate administratrix failed to file a final report and
petition for distribution, publish notice 25 days prior to the hearing, mail
notice of the hearing to the heirs and devisees, as well as other matters.
As a result of these failures to follow statutory procedure and utter
disregard of statutory procedure, the final order discharging her was
void.'® The law is well settled that orders entered without jurisdiction are
void.'® There are no time restrictions when a void judgment may be

vacated.'” Where the defect in the order is apparent on its face, the court

has no discretion but to vacate or set aside a void order.'%

190 patchett, 60 Wn.2d at 787.

101 patchett, 60 Wn.2d at 787 (citing Grady, 24 Wn.2d at 288-289); In re Hoschied’s
Estate, 78 Wash. 309, 139 Pac. 61 (1914); See France v. Freeze, 4 Wn.2d 120, 102 P.2d
687 (1940).

192 patchett, 60 Wn.2d at 787 (citing Grady 24 Wn.2d at 288).

193 Grady, 24 Wn.2d at 288-289. See France v. Freeze, 4 Wn.2d 120, 102 P.2d. 687
(1940).

14 Grady 24 Wn.2d at 288; In Re Marriage of Hardt, 39 Wn. App. 493, 496, 693 P.2d
1386 (1985).

195 Wilson v. Hinkle, 45 Wn. App. 162, 167-69, 724 P.2d 1069 (1986).
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In Bouchat, the court determined that all actions of the court in the
guardianship proceedings were void because the notice to the ward was
defective at the outset.'® As a result of the void orders, the court retains
jurisdiction and has a duty as a super guardian to protect Joe and his assets
under its broad statutory and equitable powers.107

Ex parte orders entered during the pendency of guardianship
proceedings are not res judicata but may be modified when the interests of
justice demand.'® In Rudonick, the Supreme Court stated:

If the legislature had intended to change the rule and allow final

orders to be entered ex parte, it would have used more specific
language. 109

110

Further, the court stated in Philbrick v. Parr,” " that for the order to

have res judicata effect as to the settlement of the final account, it must be
entered “after due notice given.” The court retains jurisdiction and the
duty to protect Joe and his assets under its broad statutory and equitable
powers.1 1 1n Q@dj,”z the court held:

...ex parte orders, current reports, and other proceedings passed

upon by the court during the pendency of the trust, while prima
facie correct, nevertheless remain within the control of the court,

19 Bouchat, 11 Wn. App. at 371.

107 RCW 11.96A.020; Shelley v. Elfstrom, 13 Wn. App. 887, 889, 538 P.2d 149 (1975);
SeaFirst Nat’l Bank, 89 Wn.2d at 200.

108 pudonick, 76 Wn.2d at 123; Grady, 24 Wn.2d at 288.

199 Rudonick, 76 Wn.2d at 123.

119 philbrick v. Parr, 47 Wn.2d 505, 509, 288 P.2d 246 (1955).

HTRCW 11.96A.020; Shelley, 13 Wn. App. at 889. SeaFirst Nat’l Bank, 89 Wn.2d 190,
200, 570 P.2d 1035 (1977).

12 Grady, 24 Wn.2d at 288.
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so that before final settlement and discharge of the guardian, they

may be set aside, modified, or corrected, if the requirements of

justice demand such action.

The fiduciaries failed to follow guardianship statutes and case law
and therefore, their orders are void. The courts will not sit idly by and see
guardians lose the estate of an incapacitated person through mistakes in

management and neglect of their duties.'?

Standard of Review. On a motion for summary judgment, the

moving party must show the absence of an issue of material fact.! A
material fact is one upon which the outcome of the case depends.’ 15

1. Frost & Drews

As de facto guardians, FD were subject to the same fiduciary
duties as the Banks. The case law and statutes prove that FD failed to
fulfill their statutory obligations as Special Ad. Counsel for BOA, Mr.
Kipling, even refers to FD as guardians.116 FD failed to follow court
orders and statutory procedure as Special Ad and/or de facto guardians.
They failed to report or file an accounting that provided any financial data

with regard to the substantial change in the value of GAHC or what

occurred in the management of the company from 1986-1997.

13 In re Guardianship of Ivaarson, 60 Wn.2d 733, 737, 375 P.2d 509 (1962). See also
Shelley, 13 Wn. App. at 889.

%y oung v. Key Pharm., 112 Wn.2d 216, 225-226, 770 P.2d 182 (1989).

115" A therton Condo. Ass’n v. Bloom Dev., 115 Wn.2d 506, 516, 799 P.2d 250 (1990).
116 RP, November 7, 2005 Superior Court Proceedings, page 13.
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Frost & Drews Ex Parte Order of Discharge is Void. The ex parte

presentation of FD final order was not what the statute contemplated for
the order to have final and binding effect. Assuming the ex parte
presentation satisfied the requirement of a hearing, FD failed to give
statutory notice.

FD’ counsel attempt to assert that Ms. Holt’s presence in court on
her motion noted to remove the guardian of the person should somehow
suffice in FD meeting their statutory notice requirements. CP 395-399. It
does not. The fact that Joe’s counsel did not specifically object at that
hearing has no bearing on the invalidity of FD 1997 Order. An attorney
cannot waive or stipulate away the substantial rights of his client.'” The
court had no opportunity to review the case and previous orders as
contemplated by the statute.''® Since statutory notice was not provided,
the August 15, 1997 order is simply void. The court has no discretion but
to set it aside.'"”

Further, to the extent FD sought to be discharged as fiduciaries by
the 1997 Order—and now claim they were discharged—they would have

had to comply with the additional notice requirements of RCW 1 1.88.120.

17 Graves v. P. J. Taggares Co., 94 Wn.2d 298, 303, 616 P.2d 1223 (1980).
118 RCW 11.92.053; In re Deming, 192 Wash. 190, 203, 73 P.2d 764 (1937).
1% Wilson, 45 Wn. App. at 167-169.
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This statute requires a “show cause” process. This procedure was ignored
by FD. Consequently, FD’s 1997 Order is void on this basis as well.

Frost & Drews Failed to Report Quarterly. In 1991, FD were

required by court order to report quarterly to the guardian for the estate
and the GAL as to the current condition of GAHC. CP 37. It appears
some documents were provided to USB as reflected in the 2005 newly
discovered documents.'”® However, the GAL has no record of receiving
financial statements.'*!

FD incorrectly assert that Joe cannot directly or collaterally attack
the August 15, 1997 ex parte order. However, a void order is always
subject to attack when, as here, the court lacks jurisdiction it enter it.!?

Relief. Therefore, the court should set aside and find void the
August 15, 1997 order as well as require FD to complete a full accounting
of GAHC, as well as account for all fees charged to and paid by GAHC
and Joe. The summary judgment should be vacated and the case
remanded for further proceedings.

2. Bank of America

BOA was appointed Co-Personal Representative in Jana’s probate

120 cp 1087, 1089-1090, 1074-1077. Appendix “1” pages 6-7 show a timeline of the
documents provided to USB.

121 Cp 1822-1823, 2008-2009.

122 Patchett, 60 Wn.2d at 784.

34



and guardian of Joe’s estate in 1986.'2 CP 244-246. Joe’s most valuable
asset was 250 shares of GAHC, valued at $9.85 million. CP 9-10.

BOA continually attempts to be held harmless from managing
GAHC; nonetheless BOA had a duty to monitor GAHC as an asset of the
guardianship. In the GAL report on the final distribution in the probate,
GAL Parr touches on the issue of BOA requesting to be held harmless
regarding GAHC as follows:

[BOA]...requested a court order holding it harmless from any

business decisions made during the course of the estate...even

though,...management of the business was within its scope of
duties. CP 602. [emphasis added].

First Report. BOA filed their first report in the guardianship for
the period December 8, 1986 through November 30, 1988. CP 278-288.
BOA refers to itself as the “limited guardian” of the estate in contrast to
the letters of guardianship confirming BOA as guardian without limitation

or a full guardian.124

Second Report. The second report covers November 30, 1988

through November 30, 1989. BOA acknowledges receiving Jana’s share
of GAHC raising Joe’s interest to $15.35 million, but tries to limit its

liability for GAHC states receiving no financial statements.'>

123 Jana’s father, Urban Florin, was the other Co-Personal Representative.

124 Cp 2655-2656. All succeeding fiduciaries repeat they are limited guardians without a
change in Joe’s legal status. CP 113-115.

12 CP 11-17,293-295.
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BOA repeatedly characterized their orders by as telling it to “butt
out,” and that it have no responsibility for GAHC.'?® The orders did not
relieve BOA of its fiduciary duty that included monitoring GAHC and
reporting to the court.'”’

Third Report. In the third report, BOA reduced the book value of
Joe’s 500 shares of GAHC from $19,700,000 to $1.00 without explanation
as required by RCW 11.92.040(3). CP 24-31. The GAL report also failed
to address this issue.'”®

Fourth Report. The Fourth and Final Report of BOA and Waiver
of Notice were filed September 16, 1991, the same day the order
approving the report was entered. CP 44-95, 320-321. This did not afford
the court, as “super guardian,” adequate time to assess the fourth and final
report and all activities of BOA since 1986. It also undercuts the public
nature of a guardianship action. This is particularly troubling where
significant issues such as the previous adjustment in value of the stock to

$1.00 and the proposed transfer of 40% and ultimately 60% of Joe’s stock

in GAHC were not addressed by the GAL, BOA, or the court.'”’ Before

126 RP, November 7, 2005 Superior Court Proceedings, page 16.

127 RCW 11.92.040(2); United Pac. Ins. Co., 56 Wn. App. at 376-377; Carlson, 162
Wash. at 28-29.

128 CP 2685-2686, 300-302.

12 CP 1214-1221, 24-31.
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resigning as guardian, BOA required a release from the GAL, Joe, Drews,
and the Special Ad without court approval or GAL review and report.'*°
Additionally, the fourth Report contradicts itself - BOA states
receiving all of the assets of Jana’s estate with the exception of stock on
page 2, and then acknowledges the stock as an asset on page 7. CP 45, 50.

Failure to Account for GAHC. Joes’ shares in GAHC were assets

of the guardianship estate, as acknowledged by BOA in 2005. CP 1557.
Moreover, the stock valued at $9,850,000 was identified in the inventory
filed by BOA. CP 9-10. A guardian has a duty to protect and preserve the

' The guardian’s duty to

estate and account for the estate faithfully.13
account has always been required independently of statute.'*?

BOA was appointed full guardian of Joe’s estate and cannot limit
the scope of its duty absent a court order and hearing pursuant to RCW
11.88.120. CP 244-246. A hearing was never held. The burden is on
BOA to act in the best interests of Joe.'*® BOA is a commercial fiduciary

and cannot shield itself from liability by craftily drafting language. A

guardian’s duty is simply set forth at RCW 11.92.040 and only limited by

130 CP 2902-2996.

131 Qeattle First Nat’l Bank, 89 Wn.2d at 200-01. State ex rel. Nat’] Bank of Commerce
v. Frater, 18 Wn.2d 546, 550, 140 P.2d 272 (1943) (It is the guardian’s duty to bring
before the court orders or judgments which he believes will unlawfully diminish the
estate in his custody); RCW 11.92.040(4).

132 Carlson, 162 Wash. at 29.

33 Guardianship of Hamlin, 102 Wn.2d 810, 815, 689 P.2d 1372 (1984).
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specific references in the order appointing guardian, or later court order.**

Joe, Frost, guardian of person Drews, Davies and GAL Parr signed
a waiver of notice of hearing and acknowledged receipt of a copy of the
Fourth and Final Account of BOA. CP 320-321. Joe’s waiver did not
have any effect because he was legally incapacitated.135 No party can
waive subject matter jurisdiction.136 Nor can any final order be valid
without notice.’*” As guardian, BOA failed in many respects to fulfill its
fiduciary duties. Additionally, 2005 newly discovered evidence points out
that BOA failed to disclose the extent of its involvement and knowledge
about GAHC, thereby raising additional issues of material fact. BOA had
a duty to oversee and monitor GAHC as well as the Special Ad.P®

Corporate Governance. BOA failed to disclose the extent of its

involvement and knowledge about the corporate operation of GAHC."*
BOA participated in a special shareholder meeting held on December 21,
1986.14% Pursuant to BOA’s actions as guardian, Davies and Drews were
elected to the Board of Directors, and were automatically indemnified

from all liability associated with their activity, without regard to

B4RCW 11.88.095.

135 United Pac. Ins. Co. v. Buchanan, 52 Wn. App. 836, 840, 765 P.2d 23 (1988).

136 Sullivan, 90 Wn. App. at 460.

137 RCW 11.88.040; Philbrick, 47 Wn.2d at 509.

133 RCW 11.88.120 (show cause motion); United Pac. Ins. Co., 56 Wn. App. at 376-377.
139 CP 975-976, 1177, 1179.

140 CP 975-976, 1179-1180.
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negligence. CP 975-976. It appears BOA received financial statements, a
schedule of selling, general, and administrative expenses of GAHC, for
1986 and 1987.'*" Those documents reflect $387,382 in management and
other professional fees for 1986, and $273,996 for 1987. CP 1223. This
information was not disclosed to the court or the GAL.'*

In summary, BOA’s involvement with and their knowledge of
GAHC corporate operation was not disclosed to the court or GAL. BOA
obtained an order in December 1989 relieving it of certain obligations, and
obtained subsequent orders, without fully disclosing its involvement with
and knowledge of GAHC to the court or GAL.

Difficulty Obtaining Financial Statements. BOA’s qualification

that it had not received financial statements for the second accounting
period appears designed to exclude statements received during the
accounting period covered in the first report, and the fact that BOA had
monitored GAHC. BOA received financial statements for GAHC for
1986 and 1987. CP 1184. Documents reveal that BOA had financial
143

information concerning GAHC and monitored the asset.

It appears that as a result of subsequently not being able to obtain

41 CP 1184, 1186, 1188-1189, 1223
142 CP 2036-2037. CP 975-976. Appendix “1” pages 1-3 sets forth the chronology of

these documents.
143 For specific reference see the “Bank of America” section of “Guardianship Law

Applicable to the Parties.” CP 1184, 1186, 1188-1189, 1198.
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information BOA decided not to monitor GAHC, sought a release and
exoneration of liability within carefully drafted reports and court orders.

Monitor vs. Manage, Rocking the Boat. In its second report, BOA

asserted that it received no financial statements and had an order entered
that BOA “is released from all liability in connection with the
management of GAHC and is not accountable for its operations”.'** BOA
uses this order to limit its fiduciary liability and interpreted this order as
indicating that it is no longer required to monitor GAHC, obtain financial
statements or value the corporate stock. This view is expressed in an
interoffice BOA letter from Macy to Gjovaag. The correspondence notes:
The situation has calmed down considerably and we do not plan to
‘rock the boat’ as long as things continue to run smoothly. Under
the circumstances, I think an annual court order releasing us from
all liability for GAHC is the right way to approach the
management of this asset. CP 1206.
The interpretation not to monitor this significant asset of the
guardianship is repeated in BOA memoranda.'*® “Neither Trust Business
Management or ‘this office’ is managing or valuing this asset. Please

change the market value from $15,350,000 to $1.00”. CP 1210.

Excessive Professional Fees. BOA was aware of excessive

professional fees being expensed by GAHC. CP 1206. That letter notes

144 CP 11-17, 293-295.
145 Cp 1208, 1210.
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that over the past two years $661,378.00 of professional fees were
expensed by GAHC. CP 1206. The fees include interim management fees
billed by Drews and Davies. CP 1206. Ohashi determines that the figures
imply that Drews and Davies have billed over $500,000 for interim
management fees over the two-year period. CP 1206. This also raises the
question of to what extent these were attorney’s fees and fees of the
Special Ad, which should have been disclosed to and approved by the
court.'*® However, BOA chose not to report this to the court or GAL.'Y

Removal of Check and Balance Protecting Joe’s Interests. While it

was convenient for BOA to interpret its orders to mean it no longer had to
monitor operations of GAHC, obtain financial statements or value the
corporate stock so as to avoid “rocking the boat” and to continue to serve
as guardian, it did not serve the best interests of Joe’s estate, and in doing
so breached their fiduciary duty. The guardian’s monitoring of GAHC
and reporting on it to the court provided a check and balance on the asset
that was being managed by the Special Ad. This was particularly
important when the Special Ad were not regularly reporting to the court on
their activities and the income they were receiving and BOA knew it.

Moreover, BOA’s internal interpretation of its responsibilities

1% Montgomery’s, 140 Wash. at 53.

147 cp 1822-1823, 2008-2009.
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regarding GAHC is contrary to the court’s order filed March 7, 1991. CP
37. The court made clear that the guardian of the estate had
responsibilities for monitoring GAHC and directed the Special Ad report
to the guardian of the estate and GAL on a quarterly basis as to the current
condition of the GAHC. CP 37.

There was a special meeting of the Board of Directors on May 4,
1990. CP 1218-1220. This reflects the possibility of transferring 60% of
Joe’s stock to a management team where the Special Ad had initially
reported a 40% transfer. CP 605-613. The Petition to Transfer was filed
by the GAL while BOA was guardian.'*® BOA failed to disclose the
planned transfer of initially 40% and subsequently 60% of the stock of

GAHC to a third party as required by RCW 11.92.040(3)."*

Instead,
BOA left it to the successor guardian, KEY, who was appointed less than
a month before the stock was transferred on November 13, 1991. CP 96-
97. Ultimately, 60% of GAHC was transferred to third parties. CP 96-97.

These newly discovered documents point out a number of activities
that occurred behind the scenes in the management of this guardianship

that were not reported to the court. As a result, the activities of the Special

Ad went without review and evaluation by the court even though known

15 CP 2694-2697.

149 RCW 11.92.043(3) requires reporting substantial changes in income or assets within
30 days of occurrence of the change. Based on the proposal to change the majority
ownership in GAHC, BOA should have brought it to the court’s attention.
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by BOA. With the appellate court now knowing what was not reported, at
least what was available in the files of counsel for BOA, what else
occurred? What else has not been reported or disclosed?

Void Orders. BOA asserts that the September 1991 ex parte order
fully and finally discharges them as “limited” guardian over Joe’s estate.
However, there are material questions of genuine fact in dispute that
render summary judgment improper: (1) BOA was not a limited guardian;
(2) the final order was defective for failure to give proper notice; (3) BOA
failed to report on GAHC; and (4) BOA failed to disclose pertinent
material on excessive fees and corporate governance of GAHC in their
possession.

BOA has the burden on summary judgment to establish that all
statutory requirements including procedural, substantive notice, and
reporting requirements have been satisfied for a final, binding order.
BOA cannot do so. BOA relies upon RCW 11.92.050 and argues that the
three interim orders prior to the September 17, 2001 “final” order should
be final. RCW 11.92.050 expects a “hearing” on the accounting. The ex
parte presentation on the final order is not what statutes or case law
contemplate for a final, binding order."

BOA must rely upon the finality of their orders to assert res

150 RCW 11.92.053, RCW 11.88.040; Philbrick, 47 Wn.2d at 509.
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judicata. Their orders were, at most, ex parte orders based on lack of
notice. Ex parte orders entered during the pendency of guardianship
proceedings are not res judicata but may be modified when the interests of
justice demand.’! In addition, to the extent BOA asserts that the
September 16, 1991 interim order is a final order, RCW 11.92.053 applies
requiring ten-day notice per RCW 11.88.040, which they did not provide.

RCW 11.92.040(3) also requires the guardian to “report any
substantial change in income or assets of the guardianship estate within 30
days of the occurrence of the change. A hearing shall be scheduled for
court review.”'*? This statute has no meaning if BOA may simply report
that substantial assets (GAHC) of the estate exists, but it claims no
knowledge or responsibility whether there was any substantial change in
the value of that asset. At a hearing on a final accounting, the
expenditures must be corroborated and established as necessary.'> Here
again, it is insufficient for the guardian to simply claim ignorance of the
bulk of the estate.

Relief. The summary judgment should be vacated because there
are material issues of fact and the procedural irregularity of the entry of

BOA’s final order. Therefore, the court’s resultant subject matter

15! Rudonick, 76 Wn.2d at 123; Grady, 24 Wn.2d at 289.
152 RCW 11.88.010.
153 Rudonick, 76 Wn.2d at 123; RCW 11.92.050.
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jurisdiction remains disputed. Additionally, BOA’s failure to disclose
material facts (2005 newly discovered evidence) reveals additional
breaches of fiduciary duty and failure to follow statutory procedure. As a
result of those failures, BOA does not have a basis for claiming the statute
of limitations has run because their final order is void. The court should
remand this matter for a full accounting by BOA.

3. KEY Bank

KEY was appointed guardian of the estate following BOA in 1991.
CP 329-331. During its tenure as guardian, KEY filed two accountings."™*
Initially, KEY asserted that the stock of GAHC was excluded from the
estate over which it was successor guardian. CP 322-328. Then, KEY
155

accepted the stock, yet failed to monitor and report on it properly.

Unauthorized Loan. On August 16, 1993, KEY received court

approval for signing a new loan guaranty in favor of Centennial Bank. CP
348-350. In 2005, it was learned that KEY had executed an earlier
guaranty of $500,000 to Key Bank and failed to disclose it to the court.'
CP 1293-1295. The borrower is GAHC and the guarantor is Joe’s
guardianship estate. There is no petition for, or order of, authorization in

the court file. Within seventeen days of executing that guaranty, KEY was

154 CP 351-353, 2713-2715.

155 RCW 11.92.040(3); CP 1283-1284, 1286-1287.

16 The appellate court should know that in 2005 KEY only produced 50 pages of
discovery.
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in court seeking approval for the Centennial Bank $500,000 guaranty. CP
348-350. It is questionable whether the court would have approved that
order knowing of the other $500,000 guaranty, resulting in $1,000,000 of
financial exposure. In this role, KEY was acting in derogation of its
responsibilities to Joe, and was self-dealing."”’

Sirius Development. In January 1994, Joe was involved in

incorporating a new business, Sirius Development (“SD”), and the
consideration for Joe’s 40% share was $85,600. CP 980-984. This was
never reported to the court; nor do we know how it was paid for or where
the money came from. Court approval was not requested for Joe to
purchase an asset. Joe did not have the legal authority to purchase this
asset or be involved in a corporation without court consent.'*® In February
1994, KEY discharged itself retroactively to November 1, 1993. This
created a five-month gap between the effective dates of KEY’s discharge
and USB’s appointment, where no guardian took responsibility. SD was
established during this gap. KEY did not account or report on this period,
but left a paper trail indicating there was no guardian in place for the five-

month period until USB started acting in that role in 1994.'%

157 Eisenberg, 43 Wn. App. at 767-768.

158 RCW 11.92.040(5); United Pac. Ins. Co., 52 Wn. App. at 840.
159 CP 351-352, 113-115.
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In February 1994, KEY filed a second and final report, resignation
and petition for discharge. CP 354-357. Their report was filed seven days
following their ex parte discharge. CP 35 1-352. KEY secured its order of
discharge with the representation in its final report that it would file a
supplemental accounting. CP 355. This was never filed. CP 113-115.
No receipt was filed. KEY did not transfer the stock. The paperwork trail
indicates the stock is still with KEY. CP 1283-1284, 1286-1287.

In the end, KEY disregarded statutory procedure concerning notice,
reporting, and accounting, and failed to disclose material facts. KEY
accepted the stock of GAHC (CP 1283-1284, 1286-1287), yet never
transferred it to the succeeding guardian; nor is there any record of where
the stock might be, other than with KEY. KEY still had a duty to monitor
GAHC and failed to do so. KEY failed to inform the court that the Special
Ad failed to report on GAHC. CP 37-38. KEY failed to marshal and
report on SD.

The Order Purportedly Discharging KEY is Void. KEY received

retroactive discharge. KEY argued that it was entitled to summary
judgment on the strength of an ex parte order dated February 18, 1994.
There was no notice given and there was no hearing. Although guardian
ad litem John Parr approved the order for entry, there was no guardian ad

litem report filed in conjunction with KEY’s final accounting. CP 352.
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Thus, the rule of law enunciated in Rudonick,'® that ex parte orders in this
context are subject to review and modification at any time until the
guardianship is finally closed, applies.

Relief. The summary judgment should be vacated because there
are material facts about the procedural irregularity of the entry of KEY’s
final order and as a result the court’s resultant subject matter jurisdiction
remains disputed. The final order was not noted for a hearing and the
GAL signed it without filing a report. The statute of limitations has not
begun to run because their final order is void and conditions of discharge
were not met. Additionally, KEY’s failure to disclose material facts (2005
newly discovered evidence) which revealed additional breaches of
fiduciary duty and failure to follow statutory procedure as well as self
dealing. For these reasons, KEY does not have a basis for claiming the
statute of limitations has run. The court should remand this matter for a
full accounting by KEY.

4. U.S. Bank

USB was appointed successor limited guardian over all of Joe’s
assets, with the exception of the common stock of GAHC, by ex parte
order on in 1994. CP 113-115. Joe had a 40% interest in SD, which was

formed in January 1994. CP 980-984. Joe’s interest was a guardianship

160 Rudonick, 76 Wn.2d at 123-124.
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asset over which USB was responsible. CP 113-115. USB was aware of
Joe’s interest. CP 758-761. USB failed to report on SD in its annual
reports, and failed to marshal, monitor, and account for this asset.!®!

The Organizational Consent of Directors of Sirius Development
Corporation, a copy of which was included in the 2005 discovery
documents from USB, reveals that the consideration for Joe’s 40% interest
in SD is $85,600. CP 980-984.

The order appointing USB required USB to file a receipt for the
transfer of the estate’s assets from KEY. CP 113-115. This was never
done. USB was also required to collect information on GAHC quarterly
from the Special Ad. CP 37. They did not report on the Special Ad’s
failure to provide the information.

In June of 1994, USB petitioned to allow Joe to guarantee a
$720,000 loan to SD. CP 758-761. In July of 1994, USB petitioned to
have Joe guarantee another loan to GAHC.'®* USB acknowledges both
SD and GAHC, but fails to report on them. CP 765-767.

USB received an order of discharge for its third, fourth, and final

reports in April 1997 163 However, the third report was never filed, and

the fourth report was not filed until May 13, 2002. CP 407-463. Part of

11 CP 116-161, 2722-2798.

162 Cp 3058-3060.

163 Cp 387-390. The third report appears as an attachment to the Declaration of Mooi
Lien Wong in support of USB’s summary judgment motion in 2004. CP 678-680.
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the conditions of discharge as guardian of the estate was filing receipts,
which were not filed until March 2000. CP 144-147. USB indicated in its
first and second accountings that it did not have financial statements from
GAHC. Contrary to that assertion, USB did have financial statements of
GAHC.'*

In February of 1997 an order appointing Ralph Drews successor
limited guardian of the estate required USB to produce a supplemental
accounting from the date of the order to the date of receipt of funds, and
have Guardian Drews file an approval of the accounting. CP 377-386.
The order releases USB only after Guardian Drews approves USB's
supplemental accounting. CP 377-386. This approval was never filed and
the supplemental accounting was never filed.'®

New Evidence. We now know, through evidence discovered in

2005, that USB knew much more about what was occurring in this estate
than it disclosed to the court.'® There is a customer contact report dated
October 4, 1994 prepared by Wong (USB bank official) that discusses the
promissory note from GAHC. CP 1120. In it, USB advises Drews that
they need an accounting from KEY for the period from October 1, 1993 to

the time they completed the transfer, and that USB would do the

164 ©p 1074-1077. USB’s Fourth Report does not mention financial statements.
165 Appendix “1” pages 8-9 confirms the lack of an “approval” and supplemental
accounting.

166 Appendix “1” pages 6-7 confirms USB’s knowledge regarding GAHC.
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accounting from that time forward to September 30, 1994. CP 1120.

USB repeatedly tells the court in their accountings that they
received no financial statements.'®” Contrary to its assertion in support of
the statement that it is not accountable for GAHC’s operations, USB had
financial statements for GAHC prior to submitting its first and second
reports. Various documents confirm this.

e A February 11, 1995 letter from Ralph Drews to Mooi Lien

Wong states financial statements for 1992, 1993, and the 11
months ending November 30, 1994 are enclosed. CP 1087.

e A February 24, 1995 interoffice memo from Owens to Wong
referring to review of financial statements (CP 1089-1090),
letter to Davies from Wong, dated March 1, 1995, indicating
the bank recently received and reviewed requested financial
statements of GAHC. CP 1092.

On March 17, 1995, a quit claim deed transferring property out of

SD to Doug Groves occurs. CP 1079. On February 23, 1996, combined
financial statements for GAHC and SD are sent to USB for 1995 noting
that SD transferred ownership of 4.25 acres of land valued at $38,250 to
one of its stockholders. CP 1074-1075. There is an interoffice memo
from Wong to Owens at USB talking about the deed of land to Doug
Groves. CP 1081. The memo goes on to say that the stock is not a part of

the assets to be held by USB (GAHC). CP 1081. In fact, this land transfer

was in SD, not GAHC, and USB failed to realize this was a different

167CP 116-161, 407-463, 2722-2798.
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corporation. USB apparently did not investigate the appropriateness and
efficacy of the transfer of assets in the guardianship estate, and did not
report on the transaction or otherwise bring it to the court’s attention. On
April 5, 1996, a letter from Ralph Drews to Wong advises her that Joe’s
equity in SD is $60,000 as of December 31, 1995. CP 1069. Again, Joe’s
interest was not reported to the court.

An interoffice memo from Owens to Wong dated July 5, 1996
discusses a promissory note concerning GAHC and also addresses the
conflict of interest issue with Davies. CP 1117-1118. An August 1996
memo notes GAHC being on the brink of bankruptcy. CP 1071. USB had
a duty to monitor and report on GAHC, and deliberately failed to do so.'68

USB’s attempt to limit its liability in orders should not succeed.
For example, the order on USB’s second report states USB “Received no
financial statements for [GAHC]” and “should not be held accountable.”
CP 370. This compromise impacting Joe did not comply with RCW
11.92.060 and SPR 98.16W.

Relief. The summary judgment should be vacated because there
are issues of material fact as well as procedural irregularity of the entry of

USB’s final order. The order is void for failure to follow statutory

procedure and therefore, the court’s resultant subject matter jurisdiction

168 cp 37; RCW 11.92.040.
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remains disputed. Additionally, USB failed to disclose material facts
indicating breaches of fiduciary duty and negligence disclosed in 2005.
USB does not have a basis for claiming the statute of limitations has run
because their final order is void based upon improper notice, breaches of
fiduciary duty and disregard of statutory procedure. The court should
remand for a full accounting by USB.

5. Guardian Drews

Ralph Drews was appointed guardian of the person on December
26, 1989 and appointed fourth successor guardian of the estate on March
3, 1997.'°  The order appointing Drews was modified. CP 395-399.
Drews was responsible for filing reports tri-annually. The first report was
due January 2000. CP 397. According to the order discharging USB,
Drews was required to make sure USB provided an additional accounting,
as well as receipts. CP 377-386. The receipts were not filed until three
years later and the accounting was not completed. In the order terminating
the guardianship in 2001, Drews was to present his final report and
comply with the terms of the order, which he never did. CP 166-167. The
final report was filed on May 3, 2002, but an order was not entered
approving it. CP 1076-1096. Further, Joe contends that Drews has not

turned over all of his property. CP 655. Guardian Drews failed to petition

169 op 293-295, 377-386.
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the court per RCW 11.92.053 for an order settling his account.

January 26, 2001 Order Does Not Discharge Drews. Drews

misrepresents the content of the January 26, 2001 order. Drews’ position
is the Thurston County Superior Court discharged him as limited guardian
of the estate. CP 166-167. This is simply false. This order was presented
by Joe’s attorney Holt and was stipulated to by Drews’ counsel, Lyman.
The order :

e Terminates the limited guardianship of the estate and returns to
Joe all of his rights.

e Requires Drews to account for his activities as limited guardian
from the time of his appointment in March 1997 to the time of

termination in accordance with statute.'”’

e Requires that Joe and Drews, as limited guardian, agree to a
reasonable time for the completion and filing of the limited
guardian’s final report.

e Requires that the petition for court’s approval of the limited
guardian’s report be filed at a reasonable time after the final

report is completed by agreement of the parties.

e Requires the limited guardian to transfer control of all property
belonging to Joe to him within 10 days. CP 166-167.

The order clearly does not do what guardian Drews repeatedly
asserts i.e., it did not discharge Drews as limited guardian. In fact, it

specifically required Drews to comply with his remaining statutory duties

1" (Emphasis added.)
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as limited guardian and to cooperate with Joe while the transfer of
financial control took place and the limited guardian’s required duties
were being completed. CP 166-167. Since the guardianship has not been
finalized, Joe retains the right to seek amendment of any interlocutory
order.'”" Accordingly, the guardianship action remains open.

Relief. The summary judgment should be vacated because there
are material issues of fact concerning whether Drews was discharged as
limited guardian of the estate. Drews’ final accounting has not been
approved by the court. Because Drews has not been discharged as limited
guardian of the estate, the statute of limitations has not begun to run. The
court should remand this matter for a determination whether Drews has
fully accounted and whether he returned all of Joe’s property.

Conclusion as to the Fiduciaries. There was an utter disregard for

statutory procedure in this guardianship by all fiduciaries involved. The
manner in which this guardianship was managed and presented to the
court harms the integrity of the court as super guardian and flouts the
guardianship statutes and case law. There is a pattern of ignoring statutes
and the spirit of guardianship law. The guardians failed to protect Joe and
failed to see that GAHC and SD were reported on. This failure led to the

Special Ad hiding the majority of their actions from the court and Joe.

17! Grady, 24 Wn.2d at 288; Rudonick, 76 Wn.2d at 124.
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Guardians cannot rely on orders discharging them when they fail to
disclose material information and fulfill their responsibilities. Since the
fiduciaries do not have valid orders of discharge, the statute of limitations
has never commenced. This court should rule all final orders are void and
declare there are material issues of fact, and the court should deny the
requests for summary judgment by all the fiduciaries, reverse the ruling of
the trial court, and remand the matter for full accountings and trial.

B. Guardian ad Litem Parr

The fiduciaries assert that the GAL’s signature makes their orders
approving reports and discharging them final orders, not subject to attack
by Joe’s complaint. The fiduciaries seek to use the GAL as their shield of
protection as well as a sword to cut off Joe’s legal rights to pursue his
cause of action. Approval of orders by the GAL should not result in final
orders, or bind Joe, where the GAL failed to properly investigate and
report, follow court orders and guardianship statutes, and where he is not
fully informed by the fiduciaries.

Role of Guardian ad Litem. The GAL’s role is to investigate and

supply information and recommendations to the court.'” The objective is

to voice the best interests of the individual who is the subject of the

1”2 Guardianship of Stamm, 121 Wn. App. 830, 837, 91 P.3d 126 (2004).
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proceedings.173 RCW 11.88.090 specifically sets forth a GAL’s duty in
the context of a guardianship proceeding. After incapacity is determined,
a GAL’s role is still to protect the interests of an incapacitated person.174
There are limitations in the role of a GAL. This includes the prohibition
from waiving any substantial rights of the incapacitated person.'75 This
prohibition applies even when the appointment of the GAL is made after
the determination of incapacity.176 A guardian ad litem is an arm of the
court whose function is to protect the ward, and the court does not permit
7

its arm to strangle him."”

1. GAL Reports and Approval of Related Orders

Bank of America. The GAL was appointed in the guardianship to

investigate the appointment of a guardian for Joe in 1986 and in the
probate in 1988 to investigate the final report of personal representatives
and actions of the Special Ad. CP 600-604. In the probate report, the
GAL noted that BOA requested to be held harmless from any business
decisions made during the course of their tenure. CP 601-602.

The GAL did not report on the nature or amount of claims from

13 1d. (citing RCW 11.88.090).
17 Welfare of Colyer, 99 Wn.2d 114, 133, 660 P.2d 738 (1983).
:ZZ Guardianship of K.M., 62 Wn. App. 811, 816, 816 P.2d 71 (1991).

Id.
177 Tyaarson, 60 Wn.2d at 737 (quoting Haden v. Eaves, 55 NM 40, 47, 226 P.2d 457
(1950). The Ivaarson court went on to say that if some phase of a guardianship
proceeding is before an appellate court, it will act sua sponte to protect the apparent
interests of the ward or wards and will not dismiss a meritorious appeal by a next-friend
in such a proceeding merely because a guardian ad litem has been appointed.
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which BOA would be released, the consideration provided, and whether
the release is in the best interests of Joe. CP 600-604. The release is a
compromise of claims, and the GAL did not report on the failure to
comply with SPR 98.16W, which relates to the settlement of claims of
incapacitated persons. 178

In the same report, the GAL states the Special Ad’s (FD) report
was a clear and concise narrative of the events leading to their
appointment and the operation of the business. CP 600-604. He does not
comment that the Special Ad’s report does not include a financial
accounting, however. The GAL notes a report regarding the post-estate
operation of the business is being deferred to a GAL report being prepared
for a December 27, 1988 guardianship hearing. CP 600-604. This was
never followed up on.

The GAL filed a report in the guardianship dated December 22,
1988, concerning BOA’s first report. ~CP 284-288.  Despite the
guardianship inventory identifying 250 shares of GAHC valued at
$9,850,000, the GAL did not mention it. CP 9-10.

In December 1989, the GAL filed a report regarding the second

report of BOA which is similar to his 1988 report. CP 290-292. In the

second report, BOA states it has no responsibility for the management of

I8 McGill, 33 Wn. App. 265, 267-270, 654 P.2d 705 (1982); See also Guardianship of
K.M., 62 Wn. App. 811, 816 P.2d 71 (1991).
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the company, has received no financial statements for GAHC during the
accounting period, and should not be held accountable for its operations.
CP 11-17. This is distinct from BOA’s first report. The GAL, however,
fails to report on this distinction. Significantly, this assertion is contrary to
the GAL’s initial report in the probate, where he noted that as Co-
Personal Representative for the estate, management of GAHC was
within the scope of BOA’s duties. CP 602. If BOA was responsible as
personal representative, how could they not be a guardian? He fails to
report that the guardian has received no Special Ad reports on GAHC.

The GAL’s third report of BOA was very similar to the 1989
second report in format. CP 300-302. On the third page, it repeats that
Drews should be appointed as limited guardian for the person of Joe (as
was stated in the second report).179 The report format is an indication that
the GAL simply used a previous report as the basis for a current report. In
its third report, without explanation, BOA adjusted the value of the GAHC
stock from approximately $19,700,000 to $1.00. CP 24-31. The GAL did
not report on the reduction of value of the stock. Did the reduction mean
that GAHC had no value?

The GAL did not report on BOA’s fourth and final account. He

did sign the order of approval, waiver of notice, release (gave away a

179 Cp 290-292, 300-302.
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substantial right of Joe’s), and agreed to ex parte entry. CP 309-19.

Key Trust. The GAL reported on the first report of KEY and the
limited guardian of the person. CP 342-3. The report provides little
information and significantly, omits critical information. KEY accepted
the GAHC stock into the estate, but failed to report on it in its first report.
CP 1107-11. The GAL failed to address this lack of disclosure. The
March 7, 1991 order to combine promissory notes required the Special Ad
to report to the guardian of the estate and the GAL on a quarterly basis
regarding the condition of GAHC. CP 37. KEY and the GAL failed to
report on this issue, particularly the failure of the Special Ad to provide
reports. At the GAL’s deposition in 2006 he acknowledged he had no
financial statements in his file. CP 1822, 2005. The GAL did not report
on the second and final report; however, he did signit. CP 115.

U.S. Bank. The GAL evaluated the first report of USB. KEY, as
preceding guardian, had accepted the stock of GAHC into the
guardianship estate, but had not transferred to it to USB.'®®  The GAL
failed to bring to the court’s attention that there was no receipt indicating
where the stock was.

USB was appointed guardian on February 18, 1994. CP 113-115.

The resignation of KEY, the preceding guardian, was made retroactive to

180 cp 116-161, 1107-1111.
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November 1, 1993. CP 351-352. This resulted in a period during which
no guardian accepted responsibility. The GAL failed to address this issue
in his evaluation of USB’s first report or report this major discrepancy to
the court.

The GAL reported on the second report of USB and the report of
the guardian of the person in December 1995. CP 368-369. This report is
similarly conclusory as prior reports, and is approximately two pages . CP
368-369. It does not provide any information as to what was done in his
investigation other than referring to the guardian’s report. The report
notes that the GAL had reviewed and reported to the court concerning
each financial report since the inception of the guardianship. CP 368-369.
This is incorrect.

On June 21, 1994, USB petitioned for modification of a prior order
of the court. CP 758-761. In that document, USB identified Joe’s 40%
interest in SD. CP 758-761. USB’s second report fails to account for this
asset. The GAL did not report on this discrepancy. CP 368-369.

The GAL’s conclusory reports indicate his investigations involved
little more than simply reading the reports of the fiduciaries, and doing
nothing more than rubber stamping their activities.

2. Exoneration Provisions

At least nine orders approved by the GAL contained exoneration
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language. The only guardian that did not seek exoneration language was

KEY. Some include:

Order on second report of BOA:
Although the stock of [GAHC] is an asset of guardianship, BOA
released from all liability...connection with management of
[GAHC] and not accountable for operations”. CP 293-295.

and fourth and final order of BOA:
BOA “not...involved in...management of [GAHC]...stock of
[GAHC] is...asset of...guardianship.” BOA “received no financial
statements for [GAHC] during the accounting period and is not
accountable...” CP 315-316.

the orders approving its first and second reports of USB:

_..Guardian of the estate be and...not in any way held accountable
for the management of [GAHC]... CP 363,371.

“Received no financial statements for [GAHC]” and “should not
be held accountable .” CP 370.

In 1997 orders approving the Special Ad’s reports:
_..James M. Frost and Ralph H. Drews are hereby discharged from
the office of Special Administrator and from any and all liability in
connection with their duties as Special Administrators. CP 394.
The fiduciaries protected themselves rather than protecting Joe
from harm. They attempted to limit their fiduciary liability by way of
language exonerating themselves in violation of case law. The GAL

approved this language in derogation of his duty.

Frost & Drews. The GAL signed the Special Ad’s 1997 order. CP
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393-394. He did so even though since 1991, the Special Ad were to report
to the guardian and GAL on a quarterly basis (CP 37), and the 1997 report
was the first known report filed in the guardianship. CP 162-5. The Banks
repeatedly said they received no financial statements.'s! The GAL did not
report the lack of financial statements, and he testified at his 2006
deposition that he had no financial statements.'®* He failed to investigate
orders that he signed. 183 The lack of investigation is evident, as many of
the motions were entered ex parte with limited or no notice. 184 There was
no report in the file before each of the orders was signed.185 The GAL
literally could not have investigated each of the accountings that he signed
due to the timing of the entry of the report and order.'®

Motions and Other Action. The GAL acted in various roles. He

prepared a will as an attorney for Joe (CP 101), served as his GAL, and
when serving as a GAL, Joe understood him to be his attorney.'®” The
GAL at times acted as advocate for the guardi.etns,188 for Joe,'® and for

others.'””® In August 1991, the GAL petitioned for the approval of the

181 Cp 11-7, 24-31, 44-95, 354-357, 362-365, 407-463, 2713-2715; 2722-2798.
182 CP 2005, 2031, 2033, 2045, 2047.

183 CP 18-23, 44-95, 351-353, 348-350, 387-390, 393-394, 762-764.

184 CP 18-23, 44-95, 351-353, 348-350, 387-390, 393-394, 762-764.

185 CP 309-319, 351-352, 393-394, 387-390.

186 Cp 309-319, 351-352, 393-394, 387-390.

187 CP 2682-2684.

188 CP 2694-2697, 2662-2667, 2675-2681, 2692-2693.

189 CP 2716-2718, 2692-2693, 2675-2681.

19CP 2694-2697, 2662-2667, 2675-2681, 2675-2681.
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issuance of corporate stock.'”!  The GAL acted outside his role, his
responsibilities, and his duty.'”® In the petition, the GAL acted as an
advocate and sought authorization for transfer of 60% of Joe’s interest in
GAHC. The GAL failed to report on alternatives. This transfer
compromised Joes’ majority interest in his company. He did not report on
the specifics of the informal agreement he refers to as the basis for the
transaction. CP 2694-2697.

There was no report from the Special Ad. The GAL failed to
mention the Special Ad had originally reported 40% was to be transferred.
CP 18-23. BOA should have petitioned and the GAL should have
reported. This petition indicates that the GAL was advocating for the
people who were to receive a controlling interest in Joe’s business. The
GAL did not properly investigate and voice Joe’s best interests. Instead,
the GAL improperly acted as an advocate, which is the role of an attorney
rather than a GAL.'”

The GAL acted as Joe’s advocate when petitioning to transfer
funds into a discretionary spending account. CP 2716-2718. The GAL
petitioned for a determination whether Joe should make a $55,000 capital

contribution to GAHC. CP 2662-2667. He petitioned on behalf of Joe for

PlCP 2694-2697.

192 Stamm, 121 Wn. App. at 837; Colyer, 99 Wn.2d at 133; Guardianship of K.M., 62
Wn. App. at 816.

199 RCW 11.88.045(1)(b).
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a determination whether it was in Joe’s best interest to sign a personal
guarantee for GAHC’s  $550,000 line of credit, and if a $55,000
promissory note owed to Joe should be converted to equity or the payment
extended.'® Joe, in a supporting declaration, expressed his understanding
that the GAL was acting as his attorney. CP 2682-2684. The GAL
petitioned on behalf of Joe for a change in guardians from BOA to KEY.
CP 2692-2693. The GAL recommended the change, but did not
investigate and report. CP 2692-2693. The GAL was wearing two hats,
GAL and attorney for Joe, which is a conflict of his fiduciary duty to
Joe.'”> The guardians should have petitioned for relief, not the GAL. This
behavior on the part of Parr confused Joe, who thought he was represented
by an attorney when he was not. CP 2682-2684. The GAL allowed the
guardians and Special Ad’s to take actions without true reporting and
investigation to the court. The appointment of a permanent GAL should be
frowned upon by the courts.

On November 7, 1991, Arthur Davies noted in open court that he
represented Joe prior to Joe suffering his injuries.196 Davies represented

the guardians, BOA, KEY, USB, and Drews, as well as FD.'7 The GAL

194 CP 2675-2681.

195 GALR 2(b) and (e); RCW 11.88.045(b).
19 Cp 106, 2698-2712.

197 Appendix 2.
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attended the 1991 hearing and failed to address this conflict of interest and
consequently failed to protect Joe’s best interests.'*®

Fiduciaries Failed To Disclose Information To GAL. The

fiduciaries failed to disclose critical information to the GAL, which
impacted his ability to protect Joe’s interests as discussed in detail in the
“Guardianship Law Applicable to the Parties” section of the brief.'”

BOA repeatedly represented that it was respecting Joe’s request
that it not be involved in the management of GAHC, had no responsibility
for the management of the GAHC, received no financial statements during
the applicable accounting period and therefore should not be accountable
for GAHC.? However, BOA did not disclose to the court or GAL its
involvement and knowledge with the corporate operation of GAHC as
shown by minutes of GAHC meetings, letters and internal memos. CP
975-976. BOA made recommendations concerning corporate organization
including restructuring the Board and electing officers, and requested
specific information to keep apprised of the status of GAHC.*®' BOA was
aware of approximately $500,000 in management fees paid to Davies and

Drews over a two-year period, but not disclosed to the court or GAL >

1% CP 99, 101-106.

199 The undisclosed information is referenced in Appendix “1” pages 1-7.
200 cp 11-17, 24-31, 46-50.

201 cp 1177, 1179-80.

202 cp 1191-1196, 1822-1823, 2008-2009.
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KEY executed a commercial guaranty in the amount of $500,000
on behalf of Joe’s estate, and in favor of KEY Bank without court or GAL
approval. CP 1293-1295. SD was formed prior to KEY’S discharge, yet
KEY did not report on SD or the consideration presumably expended from
Joe’s estate for SD.2® Instead, KEY obtained an order of discharge that
related back to November 1, 1993, resulting in a period where no guardian
took responsibility for Joe’s estate. CP 351-352.

USB failed to marshal SD and in 1995, SD transferred ownership
of 4.25 acres of land valued at $38,250.2%* USB acknowledged the issue
internally, but failed to report to the court or GAL. CP 1081. USB
obtained an order of appointment that limited its liability with regard to
GAHC based in part upon the representation that it had no financial
statements for GAHC or the stock. CP 113-115. This was repeated in
USB’s first and second reports.””” Various documents confirm that USB
had financial statements for GAHC, contrary to USB’s representations.206
USB had concerns about GAHC being on the brink of bankruptcy in 1996,
but did not bring this to attention of the court or GAL. CP 1071.

The fiduciaries’ failure to disclose critical information to the GAL

undercut his ability to protect Joe’s interests. As a result, the fiduciaries

203 Cp 354-357, 980-984.

204 cp 113-115, 1074-1077

205 Cp 116-161, 2722-2798.

206 Cp 1087,1089-1090,1074-1047.

67



should not be permitted to use the GAL’s incomplete reporting, lack of
knowledge, and approval of orders to shield them from liability.

Guardian ad Litem Rules and Law. The Superior Court Guardian

Ad Litem Rules (GALR) were adopted effective November 2001, and are
common sense rules, which establish what is considered a minimum set of
standards for GALs.”"” These standards include that a GAL: represent
best interests, maintain independence, avoid conflicts of interests, limit
duties to those ordered by the court, and maintain documentation.’”® As
indicated above, GAL Parr’s actions in multiple circumstances would not
meet these minimum standards. A GAL’s role is to promote the best
interest of an incapacitated pe:rson.209 This is distinct from the role of
counsel, which is to act as an advocate, and not substitute counsel’s
judgment regarding what might be in the client’s best interests.*"”

The Guardian ad Litem Failed to Protect Joe’s Interests. This

unorthodox guardianship that was created by the fiduciaries and their
attorney failed to protect Joe. They eliminated the checks and balances
within the statutory system, and each failed to report on the other. The

GAL was included in this failure by acting in different roles at different

27 GALR 1.

208 GALR 2.

209 RCW 11.88.045(2); Colyer, 99 Wn.2d at 133.
20 RCW 11.88.045(2).
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! sometimes as Joe’s Guardian ad

times—sometimes as Joe’s attorney,”"
Litem?'? and sometimes as the protector of the fiduciaries.”® Joe’s GAL
failed to fulfill his duties in numerous circumstances, was kept in the dark
about GAHC by the fiduciaries, exceeded his authority by signing a
release on behalf of Joe, approving exonerating language for the
fiduciaries, acting as Joe’s attorney, and agreeing to waivers of notices.***
The erosion of the checks and balances within the guardianship
creates a lack of scrutiny. The lack of scrutiny occurred because the same
attorney represented literally all the parties at one time or another. The
same GAL continued in that role from 1986-1997. As a result, there were
gaps in Joe’s statutory protection. There are failures to follow the statutes
for notice of hearings for evaluation of accountings.”’® The GAL reports
were boilerplate.216 Finally, the Banks failed to monitor what the Special
Ad did, washed their hands of their responsibility in violation of their

fiduciary duties, and the GAL helped them by not reporting to the court.”!’

The Banks and Special Ad continually try to use the GAL as a

1P 2716-2718, 2675-2681, 2692-2693.

212 CP 600-604, 284-288.

213 P 309-319, 351-352, 387-390, 393-394, 2694-2697, 2662-2667, 2675-2681, 2902-
2996.

214 Cp 294-295, 363-365, 371-372, 101, 320-332, 351-353, 2902-2996, 2687-2689, 2694-
2697, 2716-2718, 2662-2667, 2675-2681, 2692-2693; See Guardianship of K.M., 62 Wn.
App. 811, 816 P.2d 71 (1991).

215 Cp 162-165, 387-390, 309-319, 351-352.

216 Cp 290-292, 300-307, 342-343, 360-361, 368-369.

217 Cp 24-31, 44-95, 354-357, 116-161, 2713-2715, 2722-2798.
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sword and a shield, trying to hide behind the exonerating court orders they
prepared and the signature of the GAL. They cannot be allowed to use the
GAL in that manner, when the GAL does not have the information to form
an opinion,218 does not investigate,219 is not told the facts,??’ does not
properly report on GAHC, and relies on oral statements of the Special Ad
and the Banks.**'

The Banks and Special Ad used the GAL to protect themselves
without following all the statutory, reporting, and notice requirements.
The GAL obliged the Banks by signing the orders presented. 222 The role
of the GAL as used in this case was wrong. The GAL is an arm of the
court whose function is to protect Joe and the not strangle him.*? Joe is
asking that the GAL not be used to stop him from pursuing his legal
rights.

C. BOA'’s Release

BOA received a release from Joe in connection with the 1991

218 cp 1223, 1182, 1184, 1186, 1188-1189, 1191-1196, 1200, 1202, 1206, 1208, 1297-
1298, 1293-1295, 977, 980-984, 1087, 1089-1090, 1092, 1079, 1074-1077, 1117-1118.
219 CP 309-319, 351-352, 387-390.

220 0p 1223, 1182, 1184, 1186, 1188-1189, 1191-1196, 1200, 1202, 1206, 1208, 1297-
1298, 1293-1295, 977, 980-984, 1087, 1089-1090, 1092, 1079, 1074-1077, 1117-1118.
21 CP 600-604, 1936-1938.

222 Cp 18-23, 44-95, 351-353, 348-350, 387-390, 393-394, 762-764.

223 [yaarson, 60 Wn.2d at 737 (quoting Haden v. Eaves, 55 NM 40, 47, 226 P.2d 457
(1950)). The Ivaarson court went on to say that if some phase of a guardianship
proceeding is before an appellate court, it will act sua sponte to protect the apparent
interests of the ward or wards and will not dismiss a meritorious appeal by a next-friend
in such a proceeding merely because a guardian ad litem has been appointed.
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fourth and final rcport.224 A release of fiduciary liability in the context of
a guardianship is extremely unusual. It appears from the record that BOA
decided they no longer wanted to be responsible for managing GAHC and
involved on the Board of Directors.”” Instead of revealing to the court
why they wanted to limit their responsibility, they chose to pursue a
release signed by Joe before they stepped aside as guardian. CP 1206.

The release is particularly troubling given the fact that there was
no GAL report addressing the fourth and final report or the release or
court order. Likewise, several issues of fact remain as to BOA fulfilling

®  The same attorney,

its fiduciary duty as a guardian of Joe’s estate.
Davies, was representing the Special Ad and guardian BOA. Banking
officials at BOA would not resign without receiving a release from Joe
and therefore refused to step down as guardian of the estate. The release
was not filed in the court file until 2004 and then it was filed as an exhibit
to a declaration of BOA’s counsel. CP 1206.

BOA attempts to use this release to protect themselves from any

action by Joe. At the time Joe signed this release he was incapacitated.

24 CP 2902-2996.

25 CP 1191-1196, 1198, 1200, 1202, 1204.

226 Bailure to account for decrease in value of GAHC stock. CP 24-31. Proposed transfer
of 40% or 60% of Joe’s interest in GAHC and the excessive professional fees paid by
GAHC without court approval. CP 1196-1197. Court not apprised of Special Ad failure
to report quarterly following court order. CP 24-31.
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There was no court order authorizing him to sign the release nor was there
a court order allowing the GAL, the guardians, or the Special Ad to sign
the release. CP 309-319. The court did not approve the release. CP 309-
319. In essence, there were no claims to compromise and a guardian
cannot sue its ward during the guardianship.227 How can there have been a
claim? If there was a claim, then it should have been brought to the
attention of the court.”?® BOA breached their fiduciary duty by failing to
disclose in detail the reason for the release and requesting court approval.

The GAL executed the release in favor of BOA.”” The GAL did
not report on the specifics of the release, such as the consideration
provided, the nature of the proposed claim released, and whether the
release was in the best interest of Joe. The GAL failed to comply with
RCW 11.92.060, relating to the compromise of claims in connection with
a guardianship, and did not comply with SPR 98.16W, which relates to the
settlement of claims of incapacitated persons.

As required by the Special Proceedings Rule (“SPR”), where there
is settlement of a claim for an incapacitated person under RCW 11.88, the

court shall determine the adequacy of the proposed settlement on behalf of

227 Rupe v. Robinson, 139 Wash. 592, 594, 247 P. 954 (1926).
28 RCW 11.92.060.
229 CP 2902-2966.
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the person and either accept or reject it. 2% The SPR outlines the petition
that needs to be filed, the necessity of appointment of a settlement GAL
and what the report of the settlement GAL should contain.”'

In a guardianship, in order to commence a legal action against an
individual, court approval must be secured before initiating the legal
action.?? If, in fact, there is no legal action commenced and a suit arises
without the filing of a lawsuit, the court still needs to be notified.** The
guardian has a duty to defend the interests of the ward.”*  Further, the
guardian may not maintain an action against the ward during the pendency
of a guardianship proceeding, nor until after the guardian’s discharge.”

A different GAL would have needed to be appointed to review the
situation and determine whether or not execution of a release was
appropriate, and secondarily, whether adequate consideration flowed to
Joe for signing the release. It appears that there was no consideration for
the release, other than BOA agreeing to step aside. In addition, an
incapacitated person lacks capacity to enter into contracts. >

Further, the McGill case requires notice via RCW 11.88.040 and a

230 GPR 98.16W.

231 GPR 98.16W(b), (c), and (e); McGill, 33 Wn. App. at 270.
B2ZRCW 11.92.060(1).

B34

234 Mattson v. Mattson, 29 Wash. 417, 421, 69 P. 1087 (1902).
25 Rupe, 139 Wash. at 594.

236 United Pac. Ins. Co., 52 Wn. App. at 840.
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report pursuant to SPR 98.16W or else the settlement is void.”’ By
signing the release on behalf of Joe, the GAL was waiving a substantial
right of Joe’s, which is prohibited by law.2*® The requirements of RCW
11.92.060 and SPR 98.16W must be satisfied. These requirements were
not met and so the release is void.

D. Statute of Limitations

The Banks and FD are using the statute of limitations as a shield to
protect themselves from their failure to disclose and account properly.
The court has to balance the policy of statute of limitations with the rights
of a vulnerable adult. All orders that the court was asked to set aside were
entered during the time Joe was legally incapacitated. At the very least,
the statute of limitations was tolled until Joe regained capacity in 2001.

The Court of Appeals Division I considered the tolling of the
statue of limitations with regard to incapacitated persons in Rivas v.

Eastside Radiology Assoc.”®® In Rivas, the appellant asserted her cause of

action was extended because she was in a coma for four days. Although
the court decided that it would not extend the statute of limitations based
on those facts, the court discussed RCW 4.16.190, which addresses tolling

the statute of limitations in cases of personal disability. The court failed to

27 McGill, 33 Wn. App. at 269.

238 Guardianship of K.M., 62 Wn. App. at 816.

239 See Rivas v. Eastside Radiology Assoc., 134 Wn. App. 921, 143 P.3d 303,335 (2006).
Rivas involved a medical malpractice suit.
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extend the statute of limitations in Rivas because a guardianship could not
have been established in such a short a period of time — 4 days.

RCW 4.16.190 provides that an incapacitated person’s statute of
limitations be tolled if, in fact, they were found incompetent or disabled

pursuant to RCW 11.882° Young v. Key Pharm., Inc.**' discussed the

effect of a disability on the ability to bring suit. The Young court noted
that the tolling statute did not mention the effect of the guardian’s
appointment, and interpreted that to mean “the statute was intended to
operate regardless of the guardian’s presence.”242

Applying these lines of thought, at the earliest the statute of
limitations did not begin to run against Joe on any legal action related to
the guardianship until he regained his capacity in 2001. After regaining
capacity, Joe attempted repeatedly, through his attorney, to gather
information regarding his business. When he was unsuccessful, this
lawsuit was filed in order to force an accounting and determine what
happened to his business. 243

The court retains jurisdiction to protect the ward including his

assets per broad statutory and full powers.244 Void orders are subject to

240 RCW 4.16.190.

24! Young, 112 Wn.2d at 221.

24214, at 221.

243 CP 168-175, 213-221, 262, 1028-1031, 1351-1365, 655.
244 pCW 11.96A.020; Grady, 24 Wn.2d at 288-289.
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attack.2*® Final discharge of a fiduciary requires compliance with RCW
11.88.120. Similarly, petition for final approval of an accounting under
RCW 11.92.053 requires ten-day notice per RCW 11.88.040. Failure to
4.246

comply with notice requirements renders orders defective and voi

Here, the fiduciaries failed to follow court orders and statutes:

e RCW 11.92.053 has a precondition that an accounting meet the
requirements of RCW 11.92.040(2).

e RCW 11.92.040 requires the guardian to file a written, verified
account, identifying the property in the guardianship, additional
property received including income, all expenditures, adjustments
to estate to establish its fair market value, any encumbrances, and
finally, identification of all property held at the end of the
accounting period and the total net fair market value.

e The Banks failed to require or see to it that the Special Ad
properly reported on GAHC via an accounting to the court. CP 37.

e The Banks failed to cite the Special Ad into court, as allowed

under RCW 11.92.160, or even petition the court for instructions

on how to proceed.

The Banks cannot shift their duties to the Special Ad. That failure
in and of itself renders all the final orders entered as void. Therefore, the
statute of limitations has not begun to run against any of the fiduciaries in

this matter.

Discovery Rule. The court has a duty to construe and apply

245 patchett, 60 Wn.2d.at 787.
246 patchett, 60 Wn.2d at 787 (citations omitted); Grady, 24 Wn.2d at 288-290.
247 RCW 11.48.070, 11.92.185; Carlson, 162 Wash. at 28.
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8 In determining

limitation statutes in a manner that furthers justice.24
whether to apply the Discovery Rule, the court balances the possibility of
stale