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ARGUMENT 

1. THE EKKOhEOI S B<R'O\+ LEDGE INSTRI CTiOU REQLlIRLS 
REVERSAL h ~DERSTATE V. GOBLE. 

Without citation to authority, Respondent first argues that "[tlhe 

burden is on the Appellant to show the jur5 was n;isled" as a factual 

matter, analogizing to iiistances of jury miscondact. Brief of Respondent, 

p. I .  This is incorrect. The actual effect on the jury is irrelevant, since the 

acrclal effecr nouid inhere in the verdict. See, c.g State v. Liniort. 132 

P.?d 427 at I ? ?  (2006). 

The Due Process Clausz of the Fourteenth Amendment requires 

t h s  c~nkictions be based on proof beyond a reasosable doubt af e;. er] 

element of the charged offense. In re Winship, 397 U.S. 358 ar 364. 90 

S.Ct. 1068, 35 L.Ed.2d 368 (1970). Jurq instructrons, u hen taken as a 

\vhole. must prqer l~r  inFarm the trier of fact of rhe applicable !am. .Ytate 

I?. Dozlgla~. : 28 W1i.~4pp. 555 at 562. 116 P.3d 2 0 2  (2005). An omission 

or ,misslatement %sf :he la% in ajury instruction flat relieves the state of its 

burden to prove eksq element of the crime charged is erroneous and 

I iolates due process. S ~ r e  :, 2rhomas, 150 W11.2: 521 ::t 344. 83 3.3 970 

(2Q04): State 1,. R~li2L;/1&11 cl, 133 Wn.2d 67 at 76. 941 P.3d 661 (1 9977). 

Jury instructions are reviewed n'c novo. Joyce v. Dept. of Correcazor?~, 155 

W:.:.2d 306 zt 323. 119 ? 3d 825 (2005). A jurj i~s:ructicn \x,l-~icl- 



miistates an element of an offense is not harmless unless it car, be sl~own 

be! ond a reasonable doubt that the error did not contribute to the kerdict. 

iVi:/e I' BYOI;'II.  : 47 M n.2d 330 at 341, 58 P.3d 389 (2002). 

The '*l\no\+ledge" instruction given here included the follo\\ing 

op:ional language (bracketed in WPIC 10.02): "Aciing Lnowinglq 21. M ith 

laowledge aisv :i established if a person acts intentionally." 1nsti.uction 

N(,. Id .  Supp. CP 'his ianguage allowed the jur? to presume thar MI. 

Sibert acted Xf id \ t i~g i~  if he tock anj inten~ional xi-, bur did r?ot gi\ e any 

guidance as to u h a ~  intenrional act could trigger the mandator: 

presumption. Acccrdin~iy, the ?rosecution was relieveci of esiobiis!?ing 

Lnzwledge b4 ;?roof cci 3 r d  a redsonable doubt. Slute v Goble. 1 3 i 

W::.App. 193. 126 P.3d 82 1 (2005) addressed an identical instruction and 

facnd that ir islakc, l he defendant's constitutio~ai righ to duc prczess. 2 

P7 r he court also foufici :he instructior, confusing. Gohle, 2t 203 ("We agree 

th?.; the inst:ac~ion is ccfifusing.") 

I The final sentence is bracketed in the WPIC because i t  is to be used onl:. where 
ap;s!icabie. 

' The cokfl's opi:;:or in Gob!'e was issued 13 days zfier Appellant's Opening Brief 
was file3 Curiotisi). Raponcent does not address the effecr of Gobie on this case. 



Given t l is  court's ruling in Goble, the instruction is erroneous. and 

relieved the pl-osec~~lion of estanlishing an elemem by proof bej~ond a 

reasonable do:lbt 

Respondent has inade no effort to show bejond a reasonable doubt 

that that the c'sroi~eo~is i;~ssruction did not contribute to the verdict. cis 

required by Bi-ouw, ~ r l p i ~ i .  Under the faulty instruction, the jury could 

have been csnfiised. and could have applied the illandatory presumption 

Eased on an) izrentional act Mr. Sibert engaged in. This violates due 

process; acco;dingl). the conviction must be re~ersed and the case 

remanded to the ziai couz. Goble, szlpra. 

Responden1 nexr suggests that the instruction was not erronzous, 

but rather "simp!ifq [Ied] the statute into layman's terms." Brief of 

Respondent, p. 2. This iourt's decision in Gohle refutes that sugges:ion. 

Furthermore, Respondent's line by line comparison is flawed, in part 

becausz Respcridect miscjuotes the statute. 

Under RCB' 9A.08.010(!)(b). "A person knows or acts knowingly 

or with knom ledge uher, ti) he is aware of a fact. facts, or circumstances 

or resujt desc~ihed bj  ca jlatzite defining an offeri.se ..." Emphu~is ackied 

Under the statute. k n o ~ ~  ledge is awareness of a fact (described by a statute 

that defines ~2 offecse). 3nder the instruction. itnctvlecige is an zu areness 



of a fact, where the fact itself is a crime. This is the problem that the 

C;ohlc court t b ~ ~ n c i  ionf~sing.  Gohle, at 203. 

Because 14r. Sibert's conviction rests on an unconstitutional 

inx~ruc~ion, and because the prosecution has failed to es:ablish bebond a 

resonable doubt that the error did not affect the \,erdict. the c o l ~ ~ i c ~ i o i ~  

must be reversed. 'The case must be remanded to the trial court for a new 

11, THE C O l  RT'S "TO CON\'ICT" IhSTRUCI IOYS DID UOT REQl IRE 

THE J\ R I  TO DE TERMILE THE IDEhTITI OK' THE CONTROLLED 

SUBSTAbCE; ?OR WAS THE JCR'Y REQCIREQ TO DO SO BY 

SEPARATE I\STR1'CTIOB'. 

Withotit citation to authority, Respondent asserts that the elements 

which must be included iri the charging document are differenr than the 

elements which must be included in the jury instrzctions. Brief of 

Respondent, p. 3. \Vh,n:-c nc authority is cited. this coart may ?resume that 

.. . 
comsei, aftzr a:lrgen: s,-xch, has found none. O ~ e g o n  .Wzlt. h\ C:i v 

Barton. 109 M7n.App. 405 at 41 8. 36 P.3d 1065 (2001). 

R e ~ p . ~ i ~ d ~ i ~ t  ais13 i*rp!ies that :he identi.) af :he corltrclied 

substance is nor an z!em=nt of the offense. Brief of Respondent, p. 3-4, 

citing RCIV 63.50.[4Ol]j I).' According to Respondent. 

3 Responde:?t actual!> cites RCW 69.50.410. the s?atu?e criminalizing sale of 
controlled substances for prof::. 



"methampheramine" is simply a deenition of the phrase "controlled 

substance," much like the definition of "sexual contact" addressed in State 

I,. Lorenz, 152 M'n.2d 22 at 3 1. 93 P.3d 133 (2001). Brief of Respondent, 

p. 3-6. 

A more accurate comparison would be to the cases interpreting the 

bail jumping statutc. since that statute is structured similarly to RCW 

69.50.101. Like delixer! of a controlled substance. the bail jumping 

statute. RCU' 9A.76.170. defines a base crime (missing court). which can 

be aggravated bq proof of ar, adjitional fact (the seriousness of :he 

underlying offense). Fcr sxamp!e, in State v. Gonzalez-Lopez. 132 Wn. 

App. 622 at 638 (2006) the court of appeals foand the trial court's "to 

co:lvic!" instri:ctio~ adeq~ate because it set f~:41 the elements of the base 

crime. and also required the juq- to find that the defendant had been 

charged with a specific underl~ing offense. 

In fact. h o w \  er. the Washington Supreme Court has held rhat the 

agsra~ating sicmerit be bifiircated from the --:a convict" instruction, 

b ~ r  the jury ~ u s t  be reqtiired to unanjmouslj find the aggravating fact by 

proof beyond a reasonable doubt: 

We bald that where the legislature has estsblished a stanutory 
frameworii u-hich defines a base crime which is elevated to a 
grea;sr c ~ i m e  if a certai;: fact is present. a  rial court may, 
consisre~~t M iih the guaranties of due process and trial by jurq. 
bifurcate the elevating fact into a special verdict form. So long as 



the j~u-? is instructed it must unaninlously agree beyond a 
reasonable doabt before it ma) affirmatitel) answer the special 
verdict. the constitution is not offended. 
Stale 1. Zlill5. 154 Wn.2d 1 at 10. 709 P.3d 415 (2005) 

See :~l\o Sr~lie v. Da~.is, 554 Wn.2d 291 at 306-307, 109 P.3d 415 

(2005). citing Iliil,, c!pi.ii. The Court went on io emphasize .'that nhile 

such bifurcatio~l is constitutionally permissible, it is not constitutional!y 

required." . l f~il , ,  <~tyixr :tf 13 11. 6. 

Here. the identit? of the controlled substance was not a part of the 

"to convict" instruction: nor was the jury required to identify the 

co;:trolied ssbs;a~?;ce S! separatd instruction. as pzrmitted under hfii'l, and 

D~ls.is, supru. The instrsction cited by Respondent to make up for the 

desciency ir, 11:s "to coc~~lc t"  instruction did nor require the jury r s  

derermine the identit) s f  the substance. See Brief of Respondent. p. 4. 

cirit?g I~~s tsuc t ic ;~  15. "Z? 1 9. 

Acccr3ingl1. :3e convic~ion must be re\~ersed an:! the case 

remanded for a new trial. At a retrial, the identitj of the controlled 

bifurcated intc: a separate instruction, in which it is made clear that the jury 

is required to cle~ermine the identity of the comrolled substance by proof 



111. MR. SIBERT'S SE\TENCE MUST BE VACATED A N D  T H E  C A S E  

REVIAlDED FOR A NEW \ E h  rENCINC HELtWllUG I NDERSTATE C: 

EVA'A~S.  

Respoi?den; clainis that h e  jury's failure to determine the identity 

of the substance in this case can be remedied by the incorporation of'the 

In!;)rn~ation intc3 the verdict form. Brief of Respondent. p. 7-8. 

Respondent cites no authority for this novel theory: accordingly, this court 

should presume there is no authority for Respondent's position. Oregon 

?&:t. h r .  Co. :.. Bai.?c/~. 

In fact. this court has determined that the jury's failure to 

determine the identit) ofrhe controlled substance in a case such as this 

~ivlates Blukeljl v. Cfiahington, 542 1J.S. 296, 123 S. Ct. 2531. 159 L. Ed. 

i d  403 (20G4). See Stare I?. Evcins, 129 Wn. App. 3'1 1 at 229. i 18 P.3d 

41 9 (2005) ["Under Blakely. the trial court invaded the province of the 

jury when it sentenced Evans under former RCW 69.50.401(a)(l)(ii) 

because this ;;ecesssrilj involves a factual finding that Evans 

manuf~ctured and m!au f~llly possessed methamphetamine base with 

intent to deliver.) Evau;s is consistent with the holding of Mills and Davis, 

The j cr: did not determine the identity of rhe controlled substance; 

because of tkis. Mr. Sibert's sentence should not have been enhanced 

bet or_d the minimrun seztence perrnirted for a delivery or possession with 



intent to deliker charge. The trial court's decision imposing a higher 

sentence kioiared Mr .  Sibert's Sixth Amendment right to a juq  trial under 

Blrikc.1~ An error of this type is structural, and can neler be harmless. 

Stcrle 1, Hzlgh~c,  154 Wn.2d 1 18; 110 P.3d 192 (2005). Accordingl). the 

case must be ren;tl!?ded ii,r sentencing bkithin the lowest possible standard 

range. 6- 1 8 months. See RC W 9.93A.5 17. 

1V. THE TRIAL COCRT VIOLATED MR. SIBERT'S COUSTITllTIBhAL 
RIGHT TO .A JL Rk TRIAL IN VIOLATION B L ~ K E L  Y % W ~ S H I  ZGTON 

BY I\IPObli?G IGCR.4'9'ATED SENTEYCE FVITHOUT 4 JL R\ 

DETERIII\ %TIOB OF HIS PRIOR COhVICTIO\S. 

Appel!zaz stands on his opening brief; this section is included for 

preservation of error. 



CONCLUSION 

For tho foregoing reasons, Mr. Sibert's call\ ictions must be 

vacated, and the case remanded for a new trial. In the alternative. his 

sentence must be \ ,awed and the case remanded for sentencing within the 

standard range o f  6- 1 8 months. 

Respectfuily submitted on June 8,2006. 

BACKLEND AND MISTRY 
A m 

&torney for the Appellant 
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