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ASSIGNMENTS OF ERROR 

I . hl!.. Cai!? \I as denied due process of law. 

2. The triai court's instruction defining recklessness contained an 
improper m a n d a t o ~  presumption. 

3. 1 he trial court's instructioii defining recklessncss imperniissibi~ 
relie\ ed the state of its burden of establishing an z!e!nent of the 01 fcnse by 
prooi'beyond I-: rcasoazbie do,lbt. 

4. The trial court erred by giving Instruction No. 5. which reads as 
fo!lo\ts: 

.\ 7erscl: is reckiess or acts rechiessl> when he or she 
knom s of and disregards a substantial risk that a wrongful act may 
occw a;~d the dis~egari! of such substafi~ial risk is a gross dz; iation 
from canduct ti~ar a reasonable person ~,io~i!d exercise in T;K same 
situation. 

R:chlessness also is established if a pcrson actr k7:o:t;nglj. 
S C I ; ~ ~  CP. I .~sir~ct ion hs. 5 

5. The triaI coltrt's "L1:ou ~edgt"  instrulction mas erroneous, confnsing, 
and misleading. 

-. 6. The errelleaus "kno\\iedgz instruction compounded the p r c b : e ~  
~ssness .  caused by the cacra's instruction defining recki- 

7. The trial coun erreci by gi\-ing Instruction Kc. 6, which resds as 
folio\i-s: 

A ?ersi.,; ir:~ai? s or acts hcwil;g;: 0 5  ith 
silo\; iedge v\heil!x or she is a\;tare 0; L: Csc:, circums~cilccs 
ar  result which is described by law as bting a crime, 
xher:-cr OP 11a1 the person is an are that ale fzct. 
c~sc~~mstance  01. tcsdlt is a crime. 

If a person has inforination which tkould lead a 
reasonable person in the same situation to believe that kcrs 
exist \I kich are described by iaw as being ti crime, the Jurj  
is permitted b ~ t  not required to find that he or she acted 
\A ith 1;now7ledge. 
Sup?. C P ,  Ins:rc:aic.r Yo. 6. 



ISSUES PERTAINING TO ASSIGNMEK'TS OF ERROR 

Da\ id Cain mas charged mith trafficking i i l  stolen propert) in the 
7 -  

second degree. 1 o obtain a conviction. the prosecution was required to 
pro\ 2 [hat h/l:. C':*in actcd recklessly. 

The coiirt defili~d 1-ecklessness in accordance M ith the stat~ire. and 
instructed the jurq that "Recklessness is also established if a person acts . . knoninglj; ho\\e\er. the court did not tell the jury what knowledge 
~zould trigger this mandatorj presumption. In addition, the coun's 
"knon ledge" instruction inciuded the following language: "A person 
I\no\.l s 01- acts hfiow~i~iglq or 14 ith know ledge M hen he or she is a n  nrs of a 

. . 
i'aci, ;Irc~~n?st,incc. o: :.?.~:it \vnich is described h> is\\ 2s belng :I ci-me.. . 

1 .  Was Mr. Cai~l  denied due process of lam because the coiirt's 
instr~xtions ir;,~cr!:iissiSly relieved the st& cf its burden :I: >rove 
each zlemznt be, oild a reasonable doubt? A4ss:gnmenis G: f rror 
NOS. 1-7. 

3. Did the triai c0~1";'s instruction definixg recklessness contain 
an impem~issibie mandatory presumption'? ~ s s i g m l e c r s  c i ' r r o r  
Nos. 1-7. 

3. Did the trial court's "knowledge" j:lst;.~ction misstate :he law 
and misiead the ju;). compounding th? pra'olem with the 
instruction on reck!ess?less? Assignmel~ts of Error Nos. 1-7. 



STATElMENT OF FACTS AND PRIOR PROCEEDINGS 

On J L ~ I ~  2.1, 2005 Mr. David Cain was charged with Trafficking in 

Stolen Propzrij in the Second Degree. CP 1. The matter was tried to a 

jurj c:)mmencing on Octobe; 1 1.  2005. RP 9. T l i ~  state alleged thar he 

sold dlurninijm b3longing 10 the Department of Tish and Wildlifr.. I:P : 6- 

5 5 .  .AL .triai. r h ~  court g ~ : \  e tilt' following instriiclion\: 

,4 person is reckless or acts recklessij when he or she 
kno14 s of a i~d  disregards a substantial risk that a wrongfi~i act may 
occur ;:;d the disregard of such substantial risk is a gosh de\ iation 
from conduct that a reasonable person uould exercise in the same 
situaiidn. 

Reckiessness also is established if e person acts kilokt inglj. 
Supp CP. Insrruction No. 5. 

:sc:sai: hmi\ s or acts kr,owirlg!~ or ~ i t h  
kno\i!edge lvhen he o: she is aware of a %ct.  circumstance^ 
or resi~it which is described by law as being a crime. 
uhe,'ie; or not ~!?;e person is a\\ Ire that ;he f x t ,  
circt;::~s~a~ce 0:. r.esult is a crime. 

If a person has information which ~ rou ld  lead a 
reasc.;abie person in the same situation to believe that fac:s 
sxisr vvhizil are described by iau as being a crime, the jurj 
is permitred b~;. not required to find that he or she acted 
\ 4  ill? 6120~ ledge. 
 sup^ CF. insvucr:on No. 6. 

Mr. Cain m-as found guilty and sentenced. CP 3-10. This timely 



ARGUMENT 

THB, 1 RIAL C O i  RT'S I:RR0\EOC1S I;CSTRtICTlO\S DEFIUING 

" R E C ~ I ~ E S S ~ ~ ~ E S S "  4 h D    OWLED EDGE" VIOLATED DUE PROCESS B\ 
RELIE', !UG TfIE PROStC <'TIO\ OF ITS BURDE\ TO ESTABLISH L i C  H 

ELEPEEUT BS P R 0 0 b  B89 O \ D  A REASO\ABLE DOC B P. 

The Due Process Clause of the Fourteenr'n Alnendmenr requires 

prooi'beyond a reaso~lable doubt of every element of'the charged ol'fense. 

It? i.e Ftin~hip 397 I1.S. 3 5 8  a1 364. 90 S.Ct. 1068. 25 L.Ed.22 I68 (1970). 

Jurq instructions. rn hen taken as a whole. musi prsperly inforn: ihc lrier of 

fact af the applicable 1a.l~ -5':~~rt? 11. Do~lglas. 128 tiTn.App. j55 at 562, 116 

P.5d 1012 (21205). Ar; omission or misstatement of rhe lau7 in 2 jurj 

.! . instruction fr~at, reiie\.es -ihe stars of its burden rc pro1.e every sie;;;l,a~t of 

the c:-ime ckzged is e1-ro22ouh and violates due ;._s!-mess. Srute >;. ?hornus. 

156 Wn.2d 82 1 at 844, 83 P.3d 970 (2004); Stafz 7.  Randhawu, 133 

TATz.2d 57 ar 76, 211 ? 23 661 (1997). Jury icstri:irions are reiienec! de 

(2005 j. A4 jurj instruclion mhich misstates an element of an offense is not 

hayr, ..L.,,ss : Q ar,iess . 1; . car? 'r;t s!:oi\:n be:io~ld a rehsc:;;_rS1,- doub; thi;.~ :he 21-ror 

did rmr contribute to the \.erdict. State I?. Broli..~, 14'7 Wn.2d 330 a~ 3341. 

5 8  P.36 889 (2002). 

Due proczss prohibits the use of conclusive presumptions ir, jury 

instrirctions. S i l ~ h  pr,gs~mi;tiol:s conflict with the presumpriori oi 



innocence and i~~kadt .  the factfinding function of the j u q .  St~lle 1, 

Slii LI:,"~, 94 It n.2d 569 i t  573. 618 P.2d 82 (1980). ~~ i t zng  Sanc.',\i, oiiz v 

~MOMICIMU, 432 L.S. 510. 99 S.Ct. 2450, 61 L.Ed.2d 39 (1979)) and 

,bloi.!\,ette I LntiedSiilre,. 3-42. U.S. 216, 72 S.Ct 240. 96 L.Ed. 38s 

( 1952): ree .il\o C'u~.e/lir I, C'ulifo~niu. 491 U.S. 263 at 265. 109 S Ct.  

2419 (1989) 

Here. -'recklessnessw was defined by Instruction No. 5. u l-xch 

inclded the r"o!lofiing optional language: "Recklessness is also 

*. es;;ib;;shed 2 3  pcrsl;;, x t s  knowingly. Instruci,or. No. 5. Swp Clz. 

--b 1 - ianguage ailowe< the jury to presume tha: M s ,  Cain acted recl<lessly 

if he acted know ingiy. bul did not give any guidance as to what kl:oii. ing 

- . - 
62: 2 ~ i : ' d  trigztr 2:e : : ;ZGC;~:C~;  ?;esur?ptio~. : o, example. :: :kc 2:y 

conc!uded that Mr. Gain knomingly sold propertj, they could presuine 

(unde: instr,,ctio:1 No. 5 )  that he recklessly trafficked in stolen p:o,ner-ty. 

Acccrdirgl~ . the proseckticn mas relieved of establishing knot\ ledge by 

prool' Seyonc? 2 reasonabie doubt. See, e g , Stli/rrz 1v Goble. 13 1 QTr,.hpp. 

192. 126 H.52 52 : 4 2035) cont iction reversed jecakse knowledge ~7~ as 

prescmed frcm ecq intentional act, without guidance as to what intentional 

aci :oilid t r igyr  ~nandatorj presumption). 

The jx-obiem :a, 24 compounded by an errcr :I: the knouiedge 

inx~r,lction. 5nder RCW 9A.08.010(l)(b). "A person knous or acts 



kno~: Ingiy or n-it;h kl-m\\-lecige when (i) he is am,are of a fact, facrs. or 

circun~stances or resuit described by a statute defining an offense: or (ii) 

l ~ e  h:ts infor!natian \\-hich would lead a reasonable man in the same 

situa~ion to believe ehzt ihcts exist which facts are described b). a ststute 

defir~illg an offense." 

"Knc..\i !e:igc"' \i ::..; de f i~ed  by Instruclio:: St,. 6. The court 

insrrncted the jurj. th::r a person "acts knowingly" when he "is am are of a 

fact. circumsta:-ice or result described by law as bei'xg a crime ... " 

Ins:r:,iction 6. Sk:p~.  CP. As can be seen, this language differed :-'ro~n 

the siatutorj- language. Cnder Instruction No. 6. the information at 

issbe---:he "Fzcz. ci:ctl:~;;seances or result"-musi itself be describsd by law 

as e crixe. Tiis is no~sensical. The instruction misstated the Izu-. See 

. . 
KC\' 9X.08.510 (which requires that the h c t  be described by a cnxrnzl 

statsre. got that the f x t  itself be described as a crime). It m-as zlso 

coilfiising and misleading. The end result was tha"i-lie jury was ilnabie to 

dei=r-..i,:e ~-:IL:I J\ as i ~ ~ ~ t i ~ i  b4- knowledge. but \+-as p~rmitted ;ii ;se Mr. 

Czii;'~ kno~z-lzdge ro &:,ermine whether or not he u-as acting recklessly. 

The erroneous iristruction defining recklessness (with its unlawful 

xaizds~o~v . A ~:t3s:i::-ipri::LTj combined with the errcneous knowle.dge 

. ~ 

Insr:-~iction re::e\-ed the prosecution of its obligation to prove each element 

o~ . 7:- , 1 1 ~  a aEens3 bej O Z I ~  a reasonable doubt. Thc co~x,ricrions mus; be 



re\ elxed and thc case remanded for a new trial. Cable, SL.IJ~I"LI. ( ' i i r ~ ~ / / ~ ,  

.\ 1/]?i41;. 

CONCLUSION 

For tlie foregoing reasons, the conviction must be reversed and the 

case ie~nanced h:- a i1t.u trial. 

Respecrl;,:!ly subixitted on June 15. 2006. 
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