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A. ISSUES IN REPLY

1. Did trial counsel “invite” error when he failed to except to
the giving of Instruction No. 57

2. Did Instruction No. 3 cure the problems in Instruction No.
5?

4. Could the errors in Instruction No. 5 be harmless under the
facts of this case?

5. Does Washington’s decline procedure comport with
Blakely v. Washington, 542 U.S. 296, 159 L. Ed. 2d 403, 124 S. Ct. 2531
(2004) and equal protection of the laws under U.S. Const. amend. 14?

6. Did the State of Washington have the obligation to turn
over to the defense exculpatory evidence, prior to the decline hearing?

7. Was defense counsel ineffective for not discovering the
CPS records and other mitigating evidence prior to the decline hearing?

8. Is the newly discovered evidence cumulative and material?

9. Is the State of Washington bound by international law?

10.  Where the law changes because of newly discovered
scientific research about adolescent brains, does it violate equal protection
not to apply the new law retroactively?

11. Should this Court reconsider the Confrontation Clause

issue raised on direct appeal?

12.  Should Mr. Hegney be denied good-time credits?



B. ARGUMENT IN REPLY

1. The Defense Did Not Invite the Errors
Concerning Instruction No. S

The State argues that Mr. Hegney “invited” any errors contained in
Instruction No. 5 because his lawyer did not except to the giving of this
instruction. State’s Response at 17-18. To be sure, a court will not review
an instructional error if the party has “invited” the error by proposing the
instruction. State v. Studd, 137 Wn.2d 533, 546, 973 P.2d 1049 (1999)
(“we have also held that [a] party may not request an instruction and later
complain on appeal that the requested instruction was given.” (Internal
quotes and citations omitted).

However, the defense did not propose Instruction No. 5 — defense
counsel merely failed to except. The failure to except to an instruction is
not the same as proposing the instruction, and does not bar review of a
constitutional issue. State v. Gentry, 125 Wn.2d 570, 646, 888 P.2d 1105
(“The failure to except to an erroneous instruction is different from
actually proposing an erroneous instruction; the former is a failure to
preserve error, the latter is error invited by the defense.”), cert. denied 516

U.S. 843 (1995). See also State v. Marquez, 131 Wn. App. 566, 574-75 &

n. 9 & 10, 127 P.3d 786 (2006) (where record did not show defense
proposed instructions, it could not be determined if instructional error was
invited, and thus review was not precluded). Indeed, the cases are legion
where courts have reviewed constitutional errors in jury instructions,
where there was no exception at trial, never calling these errors “invited.”
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See State v. Kitchen, 46 Wn. App. 232,234, 730 P.2d 103 (1986), aff’d
110 Wn.2d 403, 756 P.2d 105 (1988) (jury unanimity); State v. Smith, 80
Wn. App. 462, 468, 909 P.2d 1335 (1996), rev'd 131 Wn.2d 258, 930 P.2d
917 (1997) (missing element in “to convict”); State v. Mills, 154 Wn.2d 1,
6, 109 P.3d 415 (2005) (missing element); State v. McCullum, 98 Wn.2d

484, 487-88, 656 P.2d 1064 (1983) (self-defense instruction).
Mr. Hegney did not propose Instruction No. 5 and, therefore, did

not invite the error.

2. Instruction No. 3 Cannot Cure the Problems in
Instruction No. 5

The State cites to no case in Washington, or any other jurisdiction,
which has approved of a joint “to convict” instruction for co-defendants —
an instruction which allows for conviction of either of two defendants if
the jury concludes that one of the defendants or an accomplice committed
the crime. Indeed, there is a complete paucity of cases on this subject
because a joint liability instruction is really unheard of.

Instruction No. 3, the standard “separate crime” instruction (WPIC
3.02), does not help at all. This instruction simply informed the jurors to
determine liability separately for each crime and defendant. Rational
jurors would then look at the “to convict” instruction and use that as a
“yardstick” to determine whether to find each defendant guilty or not
guilty on the individual verdict forms. State v. Mills, 154 Wn.2d at 6.

When the jurors looked at the “to convict” instruction — No. 5 --
they were told by the court that to convict “either the defendant JUSTIN

3



HEGNEY or the defendant JESSE HILL,” all the State had to do was to
prove beyond a reasonable doubt that “the defendant or an accomplice”
committed the charged acts, without specifying which of the two
defendants or any of the many alleged accomplices were involved. The
State does not explain how an instruction which failed to distinguish
which of the two defendants was “the defendant” insured that the jury
made an individualized determination of guilt, consistent with the
requirements of due process of law under U.S. Const. amend. 14 and
Wash. Cons. art. 1, § 3.'

Nor does the State satisfactorily explain how an information which
alleges two specific co-defendants -- Robert Hernandez and Terrance Hunt
— sufficiently put Mr. Hegney on notice as to whom the alleged principals
and accomplices were when he was tried with a third individual (Jesse
Hill), and mention was made of six or more other potential accomplices.
While the State tries to distinguish the cases cited by Mr. Hegney as
“conspiracy” cases and not accomplice cases, the State does not explain
why this difference in complicity has any effect on the constitutional right
to notice of the charge, as required by U.S. Const. amends. 6 & 14, and
Wash. Const. art. 1, §§ 3 & 22.

The State cites to State v. Carothers, 84 Wn.2d 256, 260, 525 P.2d
731 (1974), dissaproved on other grounds State v. Harris, 102 Wn.2d 148,

! Indeed, the State does not even address the jury unanimity problem raised by this
instruction. See Petitioner’s Opening Brief at 19-21.
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685 P.2d 584 (1984), for the proposition that a defendant may be
convicted as an accomplice even though he was not expressly charged
with being an accomplice in the information and even though he was the
only person charged. That reading of Carothers is correct, but is really
besides the point. The issue is in this case is not that Mr. Hegney was
charged as a principal but convicted as an accomplice, or that the
information did not name the accomplices. Rather, the issue is that Mr.
Hegney was charged as an accomplice, that two of the principals were
named in the information (Mr. Hernandez and Mr. Hunt) as co-defendants,
that Mr. Hegney was then tried with another individual not named in the
information (Mr. Hill), evidence was introduced of still another six
possible other accomplices, and the joint liability “to convict” instruction
did not require specification of which defendant or accomplice committed
the charged acts. Nothing in Carothers is remotely similar to this situation.

The State argues: “A similar argument was rejected in State v.
Teague, 117 Wn. App. 831, 73 P.3d 402, rev’d on other grounds, 152
Wn.2d 333, 96 P.3d 974 (2004).” State’s Response at 20. Actually, the
cited case is “Teal,” not “Teague” and the Washington Supreme Court
affirmed the Court of Appeals, rather than reversed it. However, in either
case, Teal is not on point.

In Teal, the “to convict” instruction in a robbery trial of one
defendant simply referred to “the defendant.” There was a separate

accomplice liability instruction, and there was no question that if the



defendant was guilty at all, it was under an accomplice liability theory. On
appeal, the court reversed the conviction because of a defective
accomplice liability instruction under State v. Cronin, 142 Wn.2d 568, 14
P.3d 752 (2000). Mr. Teal sought reversal and dismissal because of
insufficient evidence, arguing that the “to convict” instruction did not
contain the accomplice liability language (“the defendant or an
accomplice”). He argued that because there was insufficient evidence that
he was the principal, under the instructions of that case, the conviction
should be reversed and dismissed.

Both the Court of Appeals and the Supreme Court rejected this

argument:

Although a "to convict" instruction must provide a

complete statement of the elements of the crime charged,

accomplice liability is not an element of the crime for

which Teal was charged, nor is accomplice liability an

element of, or alternative means of, committing a crime.

152 Wn.2d at 338. While it is better practice to put “the defendant or an
accomplice” in the “to convict” instruction, no error occurred.

Teal is not at all similar to the instant case. Teal is a sufficiency of
the evidence case, and is not a case involving whether the instructions
weakened the State’s burden of proving individualized guilt. In Teal, only
one person was on trial (the case is silent about the fate of the principal),

and there was no question who the instructions referred to. Teal simply

does not address the situation where, as in Mr. Hegney’s case, there are



two defendants on trial, with multiple possible accomplices, and there is
merely one instruction which lumps them all together.

3. The Instructional Errors Are Not Harmless

The State argues that even if Instruction No. 5 was erroneous, the
error was harmless, because the evidence was “overwhelming.” State’s
Response at 21-25. However, it is doubtful that an instruction which
weakens the State’s burden of proving individualized guilt can ever be
harmless. Such an instruction constitutes structural error and is cause for
automatic reversal because the instruction taints the entire proceeding,
weakening the State’s burden of proof. See Statev. Levy, Wn2d
___P.3d___ (No. 75913, 4/13/06) (“A structural error resists harmless

error review completely because it taints the entire proceeding.”); Sullivan

v. Louisiana, 508 U.S. 275, 124 L.Ed.2d 182, 113 S. Ct. 2078 (1993)
(defective reasonable doubt instruction).

However, even if the error is subject to the harmless error test, the
error cannot be harmless, given the conflicting evidence that Mr. Hegney
was not an accomplice to anyone. There were witnesses who testified that
Mr. Hegney was merely present, but did not participate in the assault of
Mr. Toews.

For instance, Jermaine Beaver testified that he was part of the
group of children who kicked Mr. Toews, but that Mr. Hegney was

standing in the behind him with Elisha Thompson and never saw Mr.



Hegney hit or kick Mr. Toews during the entire incident. RP (1/16/02)

2373-74,2376-77.> At one point, Kashif Oyenini gave similar testimony:

Q. Who was involved in the kicking of this
individual?
A. I think it was Jamar, Terry and Robert and
Manuel and Andrew.
Q. Where was Justin?
A. Maybe at the corner with Elisha.
RP (1/16/02) 2428.

Just about every single witness in this case, including both the

eyewitnesses and the various co-defendants, gave multiple and often

contradictory statements to the police, in defense interviews and testimony

in other trials. Different versions had different people involved at varying

levels of culpability. The fact that some of the versions which were

favorable to Mr. Hegney were contradicted by other statements by the

same witnesses is really irrelevant to the harmless error analysis. The

A.

oo >

When you gave your statement, you indicated, and you
also indicated on direct, that he [Mr. Hegney] was
standing with the girl that you now know as Elisha.

Yes.
Were they involved in the assault on Mr. Toews?
No, not that I seen.

And you never seen him kick or hit Mr. Toews; is that
correct?

No.

RP (1/16/02) 2376-77.



Jjurors did not have to believe the version of the various witnesses’
statements which were favorable to the State’s position. The point is that
there was evidence supporting the defense view that Mr. Hegney was not
involved in the kicking of Mr. Toews, and that he was merely in the
background, and was no different from Elisha Thompson or Kashif
Oyenini, children whom the State never even bothered to charge even
though they were present.

Given this evidence, which was disputed by the State, but still
before the jury, the errors in Instruction No. 5 cannot be harmless and Mr.

Hegney was prejudiced by that instruction. The conviction should be

vacated.

4. Does Washington’s Decline Procedure
Comport with Blakely?

The State continues to rely on pre-Blakely case law in support of
its argument that Washington’s juvenile decline procedure satisfies federal
due process and the right to a jury trial under U.S. Const. amends. 6 and
14. Yet, Blakely “worked a sea change in the body of sentencing law.”
United States v. Ameline, 376 F.3d 967, 973 (9™ Cir. 2004), quoted in
United States v. Booker, 543 U.S. 220, 329, 160 L.Ed.2d 621, 125 S. Ct.

738 (2005) (Breyer, J., dissenting in part). It was this change in the law
which has led the Washington Supreme Court to hold that Blakely should
not be applied retroactively. Inre Evans, 154 Wn.2d 438, 114 P.3d 627



(2005).> Accordingly, the simple citation to pre-Blakely cases, without

analysis, is not sufficient.

The only post-Blakely case identified by the State is State v.

Kalmakoff, 122 P.3d 224 (Alas. App. 2005). In Kalmakoff, the Alaska
Court of Appeals reversed a trial court’s ruling that Blakely required a jury
trial before a juvenile’s case was transferred to adult court, where the
juvenile faced a vastly increased sentence. The Alaska court noted one
pre-Blakely decision that supported the juvenile’s position,
Commonwealth v. Quincy Q., 434 Mass. 859, 753 N.E.2d 781 (2001), but
then decided, without much analysis, to follow the “weight of authority”
supporting the government’s position, citing to the same cases that the
State cites to in its brief. 122 P.3d at 226-27. The court held: “We would
only change this balance if we were convinced that the United States or
Alaska Constitution required us to change it. Because the great weight of
authority supports the constitutionality of the State's juvenile waiver
procedure, we uphold it.” 122 P.3d at 228.

Simply tallying up pre-Blakely cases is hardly persuasive legal
analysis, since the overwhelming majority of pre-Blakely cases rejected
arguments that the Supreme Court ultimately adopted in Blakely. Rather,

the key issue is one which both the State and the Alaska Court of Appeals

3 The mandate in this case did not issue until December 17, 2004. Ex. 16. Blakely
came out on June 24, 2004. Thus, because Mr. Hegney’s appeal was not final on direct
review when Blakely issued, Blakely applies to this case. See In re Evans, 154 Wn.2d at
448 (Blakely does not apply retroactively to cases already final on direct review).

10



ignore — whether the decline procedure can still be written off as merely a
“jurisdictional decision,” which a court makes using a preponderance
standard, in the absence of a jury.

It is important to remember that Blakely made it clear that it is not
the label that is determinative, but whether the factual determinations
made increase the authorized punishment. See Blakely, 542 U.S. at 306-
07. See also Apprendi v. New Jersey, 530 U.S. 466, 494, 147 L. Ed. 2d
435, 120 S. Ct. 2348 (2000) (“[D]oes the required finding expose the
defendant to a greater punishment than that authorized by the jury's guilty
verdict?””). What this means is that the State cannot re-label the procedure
by which a 15-year-old child is subjected to a mandatory 20 year sentence
in adult prison as “jurisdictional” so as to avoid providing that child with a
jury trial with a reasonable doubt standard on the key issues in the case —
whether the child should be treated as a child or as no different from an
adult.

But even if the jurisdictional label excuse were constitutionally
permissible, it would not apply here because juvenile court is merely “a
division of the superior court,” RCW 13.04.021(1), “not a separate
constitutional court.” State v. Werner, 129 Wn.2d 488, 492,918 P.2d 918
(1996). Judge Strombom had jurisdiction when she oversaw the decline
hearing; she had jurisdiction when she oversaw the jury trial; and she had
jurisdiction when she sentenced Mr. Hegney to serve 20 years in an adult

prison. Thus, pragmatically speaking, the decline decision did not

11



determine “jurisdiction,” but rather the maximum sentence that Judge
Strombom could impose. Viewed in this light, the decision whether to
decline a juvenile into adult court is one where the tail wags the dog of the
substantive offense. The trial court’s findings, made upon a mere
preponderance of the evidence standard, extended the permissible
punishment from just a few years to a twenty-year mandatory minimum.
Such a procedure violates due process of law and the right to a jury
trial under U.S. Const. amends. 5, 6 & 14, and Wash. Const. art. 1, §§ 3 &

22.

5. The State Fails to Justify the Use of a Lower
Standard of Proof in Decline Hearings

Washington’s scheme for punishing juvenile offenders gives more

procedural protections to offenders who remain in the juvenile system, and
face rehabilitative sentences, than those who are turned over to the adult
system. Juveniles faced with a manifest injustice finding, facing
incarceration until age 21, are given the protections of a reasonable doubt
standard, while those who face being bound over to the adult system, who
then face a potential of life in prison, and stiff mandatory minimums, have
the protections of only a preponderance of evidence burden of proof. This
difference in the standard of proof violates equal protection and
substantive due process under U.S. Const. amend. 14 and Wash. Const.
art. 1, § 3.

The State’s response does not make sense: “[The] Defendant is not
similarly situated to other juvenile defendants because a court has already

12



made a determination under the Kent factors that he should be treated as
an adult.” State’s Response at 16. This reasoning is circular because the
precise issue is whether a preponderance of evidence standard for making
the Kent findings was appropriate.

Further, the State argues that there is a rational basis for
distinguishing between those children who remain in the juvenile system
and those children who are tried and punished as adults. State’s Response
at 16-17. Yet, the State fails to explain what the rational basis is for using
a lower standard of proof to decline a child into adult court, while using a
higher standard of proof in the manifest injustice determination, where the
stakes are much less. As noted, in the Opening Brief, the severity of
consequences of the proceeding is the determinative factor that should
drive the choice of standard of proof. In re Winship, 397 U.S. 358, 368
n.6,25 L. Ed. 2d 368, 90 S. Ct. 1068 (1970).

Accordingly, this Court should hold that the decline procedure in
Washington violates substantive due process and equal protection of the

laws under U.S. Const. amend. 14 and Wash. Const. art. 1, §§ 3 & 12.

6. Due Process Was Violated by the Failure to Disclose
Exculpatory Evidence; and the Failure to Obtain the

Records Constituted Ineffective Assistance of Counsel

The State of Washington had information in its possession
(CPS/DSHS records) showing that Mr. Hegney grew up in an abusive
family. These records would have cast Mr. Hegney in a different light —a

child who grew up in an abusive environment -- and would have made him

13



a candidate for a rehabilitative program at Echo Glen, where counselors
could have offered him a program designed for such children. Ex. 23
(Certification of Karil Klingbeil). The State denies culpability for the
failure to turn over these records, blaming it on the juvenile court
probation department.

First, the State misunderstands the nature of its disclosure
obligations under the Due Process Clause of U.S. Const. amend. 14.

Under Kyles v. Whitley, 514 U.S. 419, 131 L.Ed.2d 490, 115 S. Ct. 1555

(1995) and Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct.
1194 (1963), the State had the affirmative duty to obtain exculpatory
evidence from law enforcement agencies. Here, while the juvenile
probation officer, Ms. Varela, requested the records on February 12, 2001
and did not actually obtain the records from DSHS/CPS until February 23,
2001, State’s Response, App. K, the records were clearly in the possession
of DSHS/CPS.* _

DSHS/CPS is an agency of the State of Washington — the same
political entity which prosecuted Mr. Hegney and is incarcerating him for
twenty years. DSHS/CPS is legally mandated to investigate child abuse
and neglect and to “bring the situation to the attention of an appropriate

court, or another community agency: . . . If the investigation reveals that a

4 The State suggests that because Ms. Varela turned the records over to Mr. Fricke
after Judge Strombom announced her decision to decline Mr. Hegney, but before she signed
the written findings, that Mr. Fricke should have made a motion to reconsider. State’s
Response at 29-30. Yet, Mr. Fricke did file a motion to reconsider, Ex. 3, a motion which
Judge Strombom summarily refused to entertain. Ex.4.
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crime against a child may have been committed, the department shall
notify the appropriate law enforcement agency.” RCW 74.13.031(3). See
also RCW 26.44.030 (regarding mandatory reporting). DSHS/CPS
records are normally confidential, except that they can be freely shared
with other participants in the juvenile justice system for investigative
purposes. RCW 13.50.100(3). Further, CPS investigators are often
considered to be law enforcement agents for purposes of custodial
interrogation because of their close working relationship with the police.
State v. Nason, 96 Wn. App. 686, 692-94, 981 P.2d 866 (1999).

Thus, one branch of the State’s investigative apparatus, charged
with protecting the welfare of abused and neglected children, had
information in its possession which directly related to the fate of Justin
Hegney, a child which another branch of the State’s law enforcement
apparatus wished to remove from the juvenile system and punish for 20
years as if he was an adult. Under these circumstances, it violates due
process under the 14" Amendment for the State of Washington to have not
disclosed the DSHS/CPS records to the defense before Judge Strombom
made her declination decision.

To the extent that the defense bore the burden of using “due
diligence” to obtain these records by itself, defense counsel was ineffective

under U.S. Const. amends. 6 & 14 and the standards of Strickland v.
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Washington, 466 U.S. 668, 80 L.Ed.2d 674, 104 S. Ct. 2052 (1984).° As

will be discussed below, the records clearly would have made a difference
in how Judge Strombom considered Mr. Hegney, and counsel should have
obtained them on his own, without waiting for the State to turn them over

after the conclusion of the decline hearing.

7. The Newly Discovered Evidence Was Not
Cumulative and Was Material

The State argues that none of the new evidence was material and
that it is cumulative. The State also argues that the evidence of abuse in
Mr. Hegney’s home did not involve him, the physical abuse being directed
toward his siblings. The State claims that none of the Kent® factors
involve “consideration of family background or prior abuse of the
defendant.” State’s Response at 31. The State misunderstands the legal
framework for declination and has not reviewed the newly discovered

evidence thoroughly.
The Kent factors include:

(1) the seriousness of the alleged offense and whether the
protection of the community requires declination; (2)
whether the offense was committed in an aggressive,
violent, premeditated or willful manner; (3) whether the
offense was against persons or only property; (4) the
prosecutive merit of the complaint; (5) the desirability of
trial and disposition of the entire case in one court, where
the defendant's alleged accomplices are adults; (6) the
sophistication and maturity of the juvenile; (7) the

5 Defense counsel was also ineffective because he did not obtain a neuropsychological
evaluation. See Opening Brief at 36. The State ignores this claim for relief in its response.

é Kent v, United States, 383 U.S. 541, 16 L.Ed.2d 84, 86 S. Ct. 1045 (1966).
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juvenile's criminal history; and (8) the prospects for

adequate protection of the public and rehabilitation of the

juvenile through services available in the juvenile system.

State v. Furman, 122 Wn.2d 440, 447, 858 P.2d 1092 (1993). Factors 6
and 8 are relevant to the newly discovered evidence — the child’s
sophistication and maturity, and the prospects for protection of the public
and rehabilitation through the juvenile system.

Throughout the decline hearing, Mr. Hegney was characterized as
an “out of control” teenager, and who just refused to follow the rules. See
RP (2/20/01) 646 (Judge Strombom: “At best, I can only conclude that
Justin just didn’t like the rules.”). While it was clear that Mr. Hegney’s
father was strict, while his mother was lenient, there was very little
information presented to Judge Strombom about the dynamics of either
home, and what the source was of his family “problems” as they were
described, a deficit specifically noted by Judge Strombom in her ruling.
RP (2/20/01) 646. If Mr. Hegney was simply “incorrigible,” then the
judge had little option other than to send him to adult prison, rather than a
juvenile institution.

However, it is now clear that Mr. Hegney was not an evil child,
bent on breaking the rules. Rather, he grew up in an abusive environment
_ a violent environment where his siblings were tortured and physically

abused by parents, babysitters and other adults. Ex. 19,20, 21.7 None of

7 This evidence did not surface at the time of the decline hearing for a variety of

reasons. As noted, the CPS records were disclosed after the decline hearing. Mr. Hegney’s
(continued...)
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this information was presented earlier, and certainly it does not compare to
the general category of “family problems” or “strict v. lax” parental
controls.

The State is correct that Mr. Hegney was not the direct target of the
physical abuse. Yet, he was the subject of emotional abuse, and, as Ms.
Klingbeil now notes, growing up in a household filled with violence
would have an impact on him (as it would on anyone) and would have
caused his poor judgment, his lack of empathy and his behavioral
problems. Ex. 23. The lack of empathy in particular is important in the
instant case because of Justin’s apparent lack of concern for the victims of
the various crimes he was accused of participating in, where other children
were clearly the aggressors and leaders.

The social causes of Mr. Hegney’s lack of good judgment should
then be seen in combination with the organic causes. Here, not only has
the Legislature now recognized that adolescent brains are not fully
developed, causing a lack of impulse control, EHB 1187, but Mr. Hegney
has suffered some type of head injury in the past which caused mild brain
damage. This injury would have interfered with Mr. Hegney’s abilities to
process information, to formulate appropriate action and to integrate

feedback. Ex. 25.

7(...continued)
sister had her own drug abuse issues and did not disclose accurate information to the defense
expert. Ex.20. Mr. Hegney’s brother, Jeramy, was never actually contacted by the defense
expert. Ex.21,23..
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Dr. Briggs’ report has not just been “throw[n] out to this court,” as
the State claims. State’s Response at 31. Rather, the fact that Mr. Hegney
has mild brain damage would explain Mr. Hegney’s lack of judgment and
why he may have been hanging out with the likes of Terry Hunt, and why
he may not have done anything to prevent Mr. Hunt from killing Mr.
Toews.

Both the evidence of an abusive environment while growing up
and the brain injury would have been important in determining Mr.
Hegney’s sophistication, maturity and his ability to be rehabilitated, both
factors in the Kent equation. The State ignores Ms. Klingbeil’s
conclusions that these areas would have been important to present a fuller
picture to the judge and to provide her with an explanation for Mr.
Hegney’s seeming incorrigibility. Moreover, Ms. Klingbeil could have
suggested an alternative placement for Mr. Hegney, at Echo Glen, which
would have been equipped to handle a child who grew up in an abusive
environment. Ex. 23.

All in all, the newly discovered evidence would have been
material, and was not cumulative. The failure of this evidence to come out
at the decline hearing was prejudicial and constituted a violation of due
process and the right to counsel, under U.S. Const. amends. 6 & 14 and
Wash. Const. art. 1, §§ 3 & 22. This Court should either vacate the

judgment or send this case to the trial court for a reference hearing.
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8. International Law Is Important
The State disputes the applicability of international law to the

instant case, arguing that “a court is bound by a properly enacted
constitutional statute, even if that statute violates international law.”
State’s Response at 36. Of course, similar arguments are often made by
regimes which routinely violate human rights, which reject international
criticism on the grounds that domestic law allows for a particular practice
which the rest of the civilized world condemns.

What the State ignores, however, is the Supremacy Clause of the
United States Constitution, art. VI, cl. 2, which establishes that all
“Treaties made . . . under the Authority of the United States, shall be the
supreme Law of the Land; and the Judges in every State shall be bound
thereby, and Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.” When the United States signs and ratifies a treaty, as it
has with the International Covenant on Civil and Political Rights, that
treaty preempts state law. See, e.g. E1 Al Israel Airlines, Ltd v. Tseng, 525
U.S. 155, 175, 142 L.Ed.2d 576, 119 S. Ct. 662 (2004) (ratified treaty
preempted state common law in personal injury action). Even a signed, but
unratified treaty, such as the Convention on the Rights of the Child,
creates certain obligations on the part of the signing country:

Prior to the entry into force of an international
agreement, a state that has signed the agreement or
expressed its consent to be bound is obliged to refrain from

acts that would defeat the object and purpose of the
agreement.
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American Law Institute, 1 Restatement of the Law, Third; The Foreign
Relations Law of the United States, § 312(3), at 171-72 (1987). Finally,
both unratified treaties and other non-treaty sources of international law
are binding as customary international law. Cf Sosa v. Alvarez-Machain,
542 U.S. 692, 720-25, 159 L.Ed.2d 718, 124 S. Ct. 2739 (2004) (common
law creates cause of action for certain violations of customary
international law).

The clear emerging consensus is that children have the right to be
treated as children, and not be punitively punished as adults. While the
State seeks to minimize the severity of the sentence imposed on a 15-year-
old child -- "In fact, [the] defendant will be eligible for release when he is
approximately 35 years of age, a sentence far removed from either a life
term or death,” State's Response at 40 -- such minimization of the
inhumane effects of trying and punishing a child as if he was an adult is
precisely the problem. While it has apparently become routine to punish
children in this way, this does not make it right. This Court should
overrule State v. Massey, 60 Wn. App. 131, 803 P.2d 340 (1990) under
international law and under U.S. Const. amend. 8 and Wash. Const. art. 1,
§ 14.

9. EHB 1187 Should be Retroactively Applied

Even though the Legislature has now determined that "adolescent
brains . . . differ significantly from those of mature adults," EHB 1187, §

1, and has declared that a 20-year mandatory minimum should no longer
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be automatically imposed on a child convicted of first degree murder, the
State argues that this finding has no bearing on Mr. Hegney's case. The
State relies on cases such as State v. Ross, 152 Wn.2d 220, 95 P.3d 1225
(2004), arguing that merely because the Legislature changed the standard
sentence range for a crime, that does not mean that equal protection
requires the retroactive application of the new sentence to older cases.

The difficulty with the State's analysis is that it ignores the
Legislative declaration of policy in § 1 of EHB 1187, which sets out a
legislative determination as to current scientific findings about the brains
of children. This is not simply a bill which changes the standard range for
a particular crime, after a determination by the Legislature that some
crimes should not be punished as greatly as they had been in the past. See.

e.o.. State v. Ross, 152 Wn.2d at 240-41; In re Stanphill, 134 Wn.2d 165,

175, 949 P.2d 365 (1998). Rather, this is an instance where the
Legislative has determined that science has changed, and that now it is
clear that the brains of children are different from brains of adults, and
thus the actions of juvenile offenders ought to be punished less severely
than similar actions of adults. This is akin to a legislative downgrading of
an entire crime (rather than changing the standard ranges), reflecting a

legislative determination that the offense is less culpable. See State v.

Wiley, 124 Wn.2d 679, 687, 880 P.2d 983 (1994) (where Legislature

downgrades crime’s status, court must give retroactive effect to that

change).
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For equal protection purposes, there no longer can be any rational
reason to apply an older statute with a 20-year mandatory minimum, with
no exceptions for juveniles. The Legislature has recognized that science
has progressed and that children who commit first degree murder are not
as culpable as adults committing the same crime. Equal protection under
U.S. Const. amend. 14 and Wash. Const. art. 1, § 12, requires the
retroactive application of EHB 1187 because there is no rational reason
why a child who was convicted of a 2000 murder should not be given the
same benefits of current brain research as a child charged with a 2005
murder.

10. Crawford Requires Reconsideration of the
Confrontation Clause Issues

The State argues that Crawford v. Washington, 541 U.S. 36, 158
L.Ed. 2d 177, 124 S. Ct. 1354 (2004) should not apply retroactively to this
case, citing In re Markel, 154 Wn.2d 262, 111 P.3d 249 (2005). State’s
Response at 43. The short answer to the State’s argument is that
Crawford was issued on March 8, 2004. Mr. Hegney’s direct appeal was
not mandated until December 17, 2004. Therefore, the case was still on
direct appeal when Crawford was announced, and thus the principles of

Crawford apply to Mr. Hegney. See also Bockting v. Bayer, 399 F.3d

1010 (9" Cir. 2005) (Crawford applies retroactively to cases on collateral
review).

The spirit of Crawford -, i.e., distrust for out-of-court custodial
statements of co-defendants to the police — should lead this Court to
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reexamine its earlier rulings regarding the Confrontation Clause issues
raised by the admission of Mr. Hill’s statements to the police. The clear
meaning of Hill’s claims that “everybody” hit Mr. Toews was that Mr.
Hegney was part of this group. That this was more than just some
“implication” is clear from the context, as well as from the State’s theory
of group liability. Mr. Hegney urges the Court to re-evaluate, and to hold
that the admission of Mr. Hill’s statements at a joint trial violated the
Confrontation Clause of U.S. Const. amend. 6, as incorporated into U.S.

Const. amend. 14.

11. Laws of 1997, ch. 338 Violated the Same Subject
Rule

The State’s (Attorney General’s) only argument regarding the
deprivation of “good time” credits to those convicted of first degree
murder is to cite to the Legislature’s re-enactment of former RCW
9.94A.120 in Laws of 1997, ch. 338, § 4. The State argues that the bill
title for this enactment was a “general title” and thus did not violate Wash.
Const. art. 2, § 19.

Laws of 1997, ch. 338, was a 125-page long statute. The State sets
out a portion of the bill title at pages 8-9 of its brief. However, it excludes
an important part — the words “JUVENILE OFFENDERS” which
preceded the description as “AN ACT Relating to offenders ....” A copy
of the relevant page of this bill is attached in the Appendix to this brief.

Laws of 1997, ch. 338, passed through the Legislature as E3SHB
3900. A copy of the Final Legislative Report on this bill, from 1997, is
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also attached to this brief. Notably, the Legislature described this bill as
“revising the Juvenile Code.” The bill contains many provisions dealing
with juvenile law, but depriving all defendants convicted of first degree
murder of good time credits is never mentioned in the summary, not even
in the section dealing with “Adult Provisions” of the bill.

Re-enacting a provision of the law barring good time credits to
those convicted of first degree murder in adult court in a bill addressing
“Juvenile Offenders” violaf[es Wash. Const. art. 2, § 19. State v. Cloud, 95
Whn. App. 606, 976 P.2d 649 (1999). See also Amalgamated Transit v.
State, 142 Wn.2d 183, 211, 11 P.3d 762 (2000) (setting out examples of
violations of single subject rule).

C. CONCLUSION

For the foregoing reasons, and the reasons set out in the opening
brief and petition, this Court should grant relief and vacate the conviction.

DATED this y/ﬁda?of April 2006.

Respe_pt',flt/-l;l}f;f";b/ itted,

/ / /// /

NEILM. FOX, WSBA NO. 15277
Attorney for/Petitioner
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Committee on Appropriations

fkground: In 1995, the Legislature made a number of
fves to the Basic Health Plan (BHP). Mental health,

hical dependency treatment, and organ transplant
';, were added. To boost enrollments in the BHP, an
Hement for health insurance agents and brokers to re-
. 2 commission for individual or group enroliments in
BHP was created. A process for financial sponsorship
Birollees was put in place. Payments made on behalf
e enrollee are prohibited from exceeding the total pre-
due from the enrollee.

mmary: An agent or a broker may receive a commis-
b for enrolling a person in the Basic Health Plan if
lding for the commission is specifically provided. The
f'bmon against financial sponsor payments exceeding
miums due from the enrollee is deleted. Chemical de-
idency, mental health, and organ transplant benefits
y be offered by the Basic Health Plan if funding is
t able. A person who solicits applications for the BHP
equired to comply with the insurance code, including
requirement to be licensed as an agent.

Four technical and clarifying amendments are made to
'Health Insurance Reform Act (enacted this session as
HB 2018). Two amendments clarify statutory refer-
‘s One amendment clarifies that underwriting for the
hrisk pool is to be based on the rules for the small
;p rather than the individual market to prevent gender
quity. The last amendment provides a definition for
wered person” which was mistakenly deleted in the
alth Insurance Reform Act.

E;G:eon Final Passage:

55 42

jate 27 20 (Senate amended)

(House refused to concur)

Conference Committee
é-" 7 (Senate refused to adopt)
use (House refused to adopt)

sond tond Conference Committee

we 47 0

ue 56 42

fective: July 1, 1997 (Sections 1 &2)

! July 27 1997

ttial Veto Summary: The Govemor vetoed two tech-
al corrections to ESHB 2018.

SHB 2279
SHB 2279 VETO MESSAGE ON HB 2279-S
PARTIAL VETO May I3, 1957
To the Honorable Speaker and Members,
1 C337L97 The House of Representatives of the State of Washington
ing the basic health plan. Ladies and Gentlemen:

I am returning herewith, without my approval as to sections 3
and 4, Substitute House Bill No. 2279 entitled:

“AN ACT Relating to the basic health plan;"

I have vetoed sections 3 and 4 of SHB 2279 because they
amend sections of ESHB 2018 that I have already vetoed. Sec-
tion 3 makes reference to Section 203 of ESHB 2018 which
would have limited the open enrollment period for health insur-
ance to two months per year. This section represents a signifi-
cant change to current policy and could require individuals to
wait as long as 13 months for regular health insurance cover-
age.

Section 4 of SHB 2279 makes reference to section 204 of
ESHB 2108 which would have allowed health carriers the op-
tion to discontinue or modify a particular plan with ninety days’
notice to enrollees, with no requirement that comparable bene-
fits be offered in another plan. Again, this a significant change
to current law which requires that carriers may not discontinue
a plan unless the carrier offers a comparable product as an al-
ternative.

For these reasons, I have vetoed sections 3 and 4 of Substitute
House Bill No. 2279.

With the exception of sections 3 and 4, I am approving Substi-
tute House Bill No. 2279.

Respectfully submitted,

£l

Gary Locke
Governor

E3SHB 3900
C338L97

Revising the Juvenile Code.

By House Committee on Appropriations (originally
sponsored by Representatives Sheahan, Ballasiotes,
Schoesler, Bush, Honeyford, Carrell, Chandler, Mitchell,
Clements, Huff, Thompson, Hankins, Mulliken, Koster,
Carlson, Caimes, Cooke, Johnson, Skinner, Mastin,
Smith, Crouse, Benson, Alexander, Talcott, Robertson,
Lisk, Zellinsky, Boldt, Delvin, Sterk, Lambert, Hickel,
Backlund and Pennington).

Senators Roach, Schow, Horn, Swecker, Zarelli, Johnson,
Rossi, Sellar, Hale, Hochstatter, McCaslin, Oke, Stevens,
McDonald, Morton, Deccio, Benton, Anderson,
Finkbeiner, Strannigan.

House Committee on Law & Justice
House Committee on Criminal Justice & Corrections
House Committee on Appropriations

Background:

I. Juvenile Court Jurisdiction

The juvenile court is a division of superior court. It
generally has exclusive original jurisdiction over a juve-
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nile under the age of 18 who is alleged to have committed
an offense, traffic infraction, or violation. - There is no spe-
cific provision granting the juvenile court jurisdiction over
civil infractions.

A juvenile may be prosecuted as an adult in adult
criminal court if the juvenile is subject to “automatic de-
cline” or if the juvenile court declines to exercise
junisdiction over the juvenile after a decline hearing.

A. Automatic Decline: A juvenile must be automati-
cally prosecuted as an adult if the juvenile is 16 or 17
years old and the alleged offense is: (1) a serious violent
offense; or (2) a violent offense and the offender has a
specified level and type of criminal history.

B. Decline Hearings: The juvenile court may decline
to exercise jurisdiction over a juvenile offender and may
transfer the offender to adult court under a procedure
called a decline hearing. The prosecutor, the juvenile, or
the court may file a motion for the transfer of any juvenile
to adult court.

The court must hold a decline hearing, unless waived
by all parties, if the juvenile is: (1) 15, 16, or 17 years old
and the alleged offense is a class A offense; or (2) 17
years old and the alleged offense is second-degree assault,
first-degree extortion, indecent liberties, second-degree
child molestation, second-degree kidnaping, or second-
degree robbery.

II. Disposition Standards

If a juvenile is adjudicated of an offense, the court de- -

termines the offender’s disposition based on a formula that
considers the following factors: (1) the seriousness level
of the current offense; (2) the age of the offender; (3) the
seriousness level of any prior criminal history; and (3) the
recency of any prior criminal history.

Based on these four factors, the juvenile offender re-
ceives a certain number of “points” that will determine the
standard range disposition for the offense, based on
whether the offender is a “minor/first,” “middle,” or “seri-

us” offender.

A. Offense Category Schedule: The seriousness of an
offense is determined according to the offense category
schedule. The offense category schedule ranks offenses
from A+ to E, with A+ offenses being the most serious
and E offenses being the least serious. Murder in the first
degree and murder in the second degree are the only A+
offenses.

B. Standard Range Disposition: The standard range
disposition for an offender is determined by reference to a
“grid” developed for each category of offender (mi-
nor/first, middle, or serious) that specifies the standard
range based on the number of points calculated for the of-
fender. A juvenile is generally under county jurisdiction if
the offender is subject to a period of confinement of 30
days or less and under state Juvenile Rehabilitation Ad-
ministration (JRA) jurisdiction if the offender is subject to
confinement for more than 30 days.

In general, a minor/first offender is not subject to a dis-
position of confinement. A minor/first offender may
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receive community supervision, community service ho
and a fine. A middle offender with fewer than 110 poi
1s under the _]lll‘lSd.lCthIl of the county and may rece
community supervision, community service hours, a f
and in some cases, a period of confinement. A middle.
fender with more than 110 points is generally commit
to the JRA, with a minimum commitment range of §.
weeks. A serious offender must be committed to the IR
The minimum commitment range for an offender comy
ted to JRA is 8-12 weeks. An offender who commits,
A+ offense receives a commitment range of 180-2
weeks.

C. Disposition Alternatives:

1. Deferred Adjudication: Some offenders are ehgl
for deferred adjudication. The adjudication and di
tion for an offense may be deferred on the condltxonﬂ
the offender meet conditions of community supervisi¢
If the offender complies with all conditions lmposed
the court, the case is dismissed with prejudice and is I
included in the offender’s criminal history.

2. Option B: Minor/first offenders and middle oﬂ‘er
ers with less than 110 points may receive an “optlon
disposition of up to 12 months of community supervisic
up to 150 hours of community service, and/or a fine of’
to $100, and for middle offenders with less than 1
points, up to 30 days of confinement.

A rruddle offender with more than 110 points is ehﬁ
ble for an “option B” suspended sentence. The co
imposes the standard range disposition of confinement
the JRA and then suspends that disposition on the cong
tion that the offender comply with conditions
community supervision and serve up to 30 days of co
finement at the county level.

3. Manifest Injustice: “Manifest injustice” means
disposition that would either i impose an excessive pen !
on the juvenile or would pose a serious and clear dan
to society. If the court finds that the standard range disp
sition would effectuate a manifest injustice, the court
impose a disposition outside the standard range. A ma
fest injustice disposition is available for mmor/ﬁ
middle, and serious offenders. i

4. Special Sex Offender Disposition Alternati
(SSODA): Certain juvenile sex offenders may be ord
nto treatment in the community and be placed on con
munity supervision for up to two years rather than
longer period in confinement. If the offender fails
ply with the treatment and supervision requireme; !
offender is returned to custody. The state pays for
costs of initial evaluation and treatment of juvenile se3
fenders who receive a SSODA disposition.

5. Firearms Enhancements: A _]uvemle found to
committed the offense of minor in possession of a
must receive a determinate disposition of 10 days
finement and up to 12 months of community supervi
A Juvemle who 1s armed with a firearm during the con
mission of a violent offense or certain other offenses mu
receive a firearms enhancement of 90 days of confine:

g
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the standard range disposition. A fircarm
sement may run concurrently with a term of con-
t imposed in the same disposition for other

venile Offender Basic Training Camp: A juve-
nder who is subject to a disposition of not more
weeks and who did not commit a violent offense
offense is eligible for a 120-day basic training
tion. Upon successful completion of the basic
camp, the offender may serve the remaining term
ment on intensive parole in the community.
rental Involvement .
n a juvenile is charged with an offense, the court
the charging information to the juvenile’s par-
rder to notify them of the charges and to require
appear and be parties to the arraignment proceed-
arents are not required to appear at other hearings
g the juvenile.
unications between an alleged juvenile offender
venile’s attomey are privileged, and the court
t compel the attomey to disclose those communi-
This privilege does not extend to
cations made to the juvenile’s attomey while the
’s parent is present.

venile offender is required to make restitution pay-
fo compensate any person who suffered loss or
‘as a result of the juvenile’s offense. The court
mine the restitution amount in the disposition
d must include the payment of restitution in the
f disposition. The court does not have to impose
n if the court determines that the juvenile lacks

to make full or partial restitution and could not
bly acquire the means to pay the restitution over a

role

‘a juvenile is released from confinement after
e disposition term ordered by the court, the De-
of Social and Health Services (DSHS) may
e juvenile to comply with a program of parole.
‘may extend for a period no longer than 18 months,
for certain sex offenders whose period of parole
24 months. The parole program must include re-
ents that the juvenile refrain from possessing
s or deadly weapons and refrain from committing
nses. In addition, the parole program may require
ile to comply with a number of conditions, in-
equirements to undergo available medical or
¢ treatment, pursue a course of study or voca-
training, and report to a parole officer.

. secretary of the DSHS has authority to issue an ar-
arrant for a juvenile who escapes from an institution.
cretary does not have explicit power to issue an ar-
arrant for a juvenile offender who absconds from
supervision or fails to meet conditions of parole.

nt

VI. Appeals

A juvenile disposition that is outside the standard range
disposition may be appealed. The court of appeals may
uphold a disposition outside the standard range only if it
finds that the reasons considered by the juvenile court
judge clearly and convincingly support a finding of mani-
fest injustice and that the sentence imposed was not
clearly excessive or clearly too lenient. If the court of ap-
‘peals determines that the manifest injustice finding was
not clearly and convincingly supported by the reasons of
the juvenile court judge, the court of appeals must remand
the case for disposition within the standard range or for
community supervision without confinement, if appropri-
ate.

While an appeal is pending, the juvenile offender may
not be committed or detained for a period in excess of the
standard range for the offense, or 60 days, whichever is
longer. Once this period expires, the court may impose
conditions on the release of the offender pending the ap-
peal.

VII. Juvenile Records

A juvenile adjudicated of an offense may petition the
court to vacate its order of adjudication and order the rec-
ord sealed or destroyed. The court must grant the motion
to seal if the court finds that two years have elapsed and
that no criminal proceeding is pending against the person.
If the court grants the motion, the proceedings are treated
as if they never occurred.

A subsequent adjudication of a juvenile offense or
crime nullifies a sealing order. A subsequent conviction
for an adult felony nullifies the sealing order on records of
prior juvenile adjudications for class A offenses or sex of-
fenses.

A person may petition the court to destroy the person’s
juvenile record. The court may grant the motion if the
court finds that the person is at least 23 years old, has not
subsequently been convicted of a felony, has no criminal
proceeding currently pending, and has never been found
guilty of a serious offense. A person who is 18 and whose
entire criminal history consists of one diversion may have
the record destroyed if two years have elapsed since the
completion of the diversion agreement.

VIIL. Miscellaneous Juvenile Provisions

A. Community-Based Rehabilitation and Sanctions:
“Community-based sanctions” and “community-based re-
habilitation” are components of “‘community supervision,”
which is a disposition that the court may impose on an ad-
judicated youth. Community-based sanctions include a
fine not to exceed $100 and community service hours.
Community-based rehabilitation includes attendance at
school, counseling, treatment programs, and other infor-
mational or educational classes. v

B. Courtesy Disposition Hearings: If a juvenile is ad-
judicated in one county, but resides in another, the case

may be transferred to the offender’s county of residence

for the disposition hearing. The jurisdiction that receives
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the transfer of the juvenile is responsible for the costs of
the transfer.

C. Violations of Orders to Pay Monetary Penalties or
Perform Service: When a juvenile offender violates an or-
der of the court, the court may impose additional sanctions
on the juvenile for that violation, including confinement
for up to 30 days. If the violation is of a court order to
pay fines, penalties, or restitution, or to perform commu-
nity service hours, the court may assess confinement at a
rate of one day per each $25 or eight hours owed.

IX. Adult Provisions

A. Inclusion of Juvenile Adjudications in an Adult’s
Criminal History: Some, but not all, juvenile criminal his-
tory is included in an adult’s offender score, which is used
to determine the adult’s sentence. Juvenile adjudications
for sex offenses and serious violent offenses are always
included in an adult offender’s criminal history. Prior ju-
venile adjudications for other class A felony offenses are
counted if the offender was 15 or older at the time of the
offense. Prior adjudications for class B and C offenses or
serious traffic offenses are counted if the offender was 15
or older at the time of the juvenile offense, and less than
23 at the time of the adult offense for which he or she is
being sentenced.

Prior juvenile adjudications that are entered or sen-
tenced on the same date count only as only one prior
offense, except that if the offenses were violent offenses
with separate victims, the offenses are counted separately.

Under the adult sentencing code, a “first-time of-
fender” is eligible for a waiver of the standard range
sentence on the condition that the offender meet certain
conditions. A “first-time offender” is an adult who is con-
victed of a felony that is not a violent or sex offense or
certain drug offenses. A juvenile adjudication before the
age of 15 does not count as a prior felony except for sex
offenses and serious violent offenses.

B. Special Sex Offender Sentencing Alternative
(SSOSA) Costs: SSOSA is a discretionary sentencing op-
tion allowing a judge to give an eligible sex offender a
suspended sentence, including sex offender treatment in
the community, if doing so will benefit the community
and the offender. The costs of sex offender treatment un-
der a SSOSA sentence must be paid by the offender.

C. Housing and Education of Offenders Under the
Age of 18: An offender under the age of 18 who is con-
victed in adult criminal court and sentenced to the
Department of Corrections (DOC) may be transferred to
the JRA under certain circumstances. The Secretary of
the DOC makes an independent assessment of the of-
fender to determine whether the offender’s needs and
correctional goals would be better served if the offerider is
housed in a juvenile facility. If the Secretary of the DSHS
accepts the offender, the offender may reside in a JRA fa-
cility until age 21. The secretaries must review the
placement regularly with a determination based on the of-
fender’s maturity and sophistication, behavior and
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progress, security needs, and program and treatm
alternatives.

The DOC may place an inmate in education progra
designed to allow the inmate to achieve a high schoo]
ploma or the equivalent to the extent those programs .
available. There is no statutory requirement for the D(
to provide a program of basic education to an inmate W
is under the age of 18.

X. Miscellaneous Provisions :

A. Reckless Endangemment in the First Degree:
person is guilty of reckless endangerment in the first ¢
gree if the person recklessly discharges a firearm from
motor vehicle or the immediate area of a motor vehicle
a manner that creates a substantial risk of death or serjg
physical injury. First-degree reckless endangerment i
class B felony and is not included as a “violent offense ’

B. Violence Reduction and Drug Enforcement A
count: Revenue from varous taxes, including taxes {
alcohol, cigarettes, and carbonated beverage syrup, is
posited into the violence reduction and drug enforcemj
account (VRDE). The account funds a variety of py
grams, such as substance abuse treatment and Jjuveni
rehabilitation programs, including incarceration. 4

A portion of the motor vehicle excise tax (MV ET);
distributed to local governments through the county crim
nal justice assistance account and the municipal crimin|
Justice assistance account. Distributions to these accoun
may grow only at the rate of inflation. MVET revenues:
excess of this cap are deposited into the general fund.

Summary: ' \

I. Juvenile Court Jurisdiction ;

A. Automatic Decline: The category of juvenile o
fenders who are subject to automatic decline to adult cou
is expanded to include any juvenile who is 16 or 17 ar
alleged to have committed: robbery in the first deg
rape of a child in the first degree; drive-by shooting; b
glary in the first degree if the offender has a pri
adjudication; or any violent offense if the offender w2
armed with a firearm. .

B. Decline Hearings: A mandatory decline hea in}

II. Disposition Standards
A. Offense Category Schedule: The followi]
changes are made to the offense category schedule:
* Reckless endangerment in the first degree is rename§
“drive-by shooting” and is increased from a B to a B;
offense.
* Vehicle prowling is increased from a D to a C offen
* Obstructing a law enforcement officer is increasé
from an E to a D offense.
* Rape of a child in the second degree is increased f ol
a B to a B+ offense.
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- molestation in the first degree is increased from
410 an A- offense.
_molestation in the second degree is increased
ia C+ to a B offense.
al burglary, theft of a firearm, and possession
len firearm are specifically ranked as B of-

,dard Range Disposition: The current structure
ng an offender’s standard range disposition is
th a new disposition grid that is based on two
the seriousness of the current offense and the
prior adjudications. Prior felony adjudications
‘one point and prior misdemeanor and gross mis-
adjudications count as 1/4 point in determining
ber of prior adjudications. The age of the of-
fthe recency of prior adjudications, and the
between minor/first, middle, and serious of-
e no longer considered in determining the
I'range disposition.
on the current offense seriousness level and the
f prior adjudications, a juvenile offender will re-
dard range disposition of either local sanctions
fitment to the Juvenile Rehabilitation Administra-

RA)

I Sanctions: Local sanctions may consist of up
of confinement, up to 12 months of community
sion, up to 150 hours of community service hours,
5 2 $500 fine. A misdemeanor or gross misde-
ffender receives a standard range disposition of
ns, regardless of prior adjudications.
mitment to the JRA: The minimum JRA com-
ge is increased to 15-36 weeks, except that a
7 year old offender adjudicated of an A- of-
cives a standard range disposition of 30-40
‘An offender who commits an A+ offense must be
d to the JRA for 180 weeks up to age 21.

osition Altematives:
eferred Adjudication: Deferred adjudication is re-
with deferred disposition. If a juvenile pleads
“after a determination of guilt is made upon a
f the record, the court may continue the case for
n for up to one year and place the juvenile on
ity supervision. If the juvenile complies with all

f the deferral, the juvenile’s adjudication is va-
the case is dismissed with prejudice. A juvenile
gible for a deferred disposition if the current of-
a sex offense or violent offense, the juvenile’s
story consists of any felony, or the juvenile has
deferred disposition, or more than two diversions.
Option B: The “option B” disposition altemative,
ows a judge to suspend a disposition of confine-
the JRA and place the offender in the community
ion, is eliminated.
nifest Injustice: The seriousness of prior adjudi-
offenses may be considered by the court for the

purposes of imposing a disposition outside the standard
range.

4. Special Sex Offender Disposition Alternative
(SSODA): If the court determines that an offender is eligi-
ble for the SSODA, the court may impose and then
suspend a manifest injustice disposition in order to pro-
vide a greater incentive for the offender to comply with
the conditions of the SSODA disposition. The length of
community supervision that may be imposed on an of-
fender given a SSODA disposition is changed to at least
two years.

5. Firearms Enhancements: The disposition that the
court must impose for an offender who is found in viola-
tion of minor in possession of a firearm is changed to at
Jeast 10 days. The firearm enhancement imposed on a ju-
venile who is armed with a firearm during the commission
of an offense is changed to apply to any felony offense,
other than firearm-related offenses. The enhancement is
six months for a class A felony, four months for a class B
felony, and two months for a class C felony. The firearm
enhancement must run consecutively to any other term of
confinement imposed for other offenses.

6. Juvenile Offender Basic Training Camp: Eligibility
for the basic training camp is changed to those offenders
who receive a disposition of up to 65 weeks of confine-
ment.

7. Chemical Dependency Disposition Alternative
(CDDA): A new disposition option is created for certain
juveniles who are chemically dependent and who will

~ benefit from a chemical dependency disposition. An of-

fender with a standard range disposition of local sanctions
or commitment to JRA for 15-36 weeks and who has not
committed an A- or B+ offense is eligible for this disposi-
tion. The court may suspend the standard range
disposition on the condition that the offender undergo
available outpatient or inpatient drug/alcohol treatment
and comply with conditions of community supervision.
The court may impose up to 30 days of confinement. The
sum of confinement time and inpatient treatment may not
exceed 90 days.

I11. Parental Involvement

A new goal of the juvenile justice system is to encour-
age and require parents to participate when juvenile
offender proceedings are brought against their child. The
court is required to give a parent notice of pertinent hear-
ings, must require the parent to attend, and may hold the
parent in contempt of court for failing to attend.

A limited testimonial privilege is established for com-
munications made between a child and an attorney in the
presence of a parent. A parent may not be examined con-
ceming a communication between the parent’s child and
the child’s attorney made in the presence of the parent and
after the child’s arrest.

A juvenile who is detained as an alleged offender may

be released only to a responsible adult or the DSHS.
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IV. Restitution
In a disposition hearing, the court may set a hearing for

a later date to determine the amount of restitution owed,
rather than making that determination at the disposition
hearing. The court may no longer decline to impose resti-
tution on an offender who does not have the means to
make full or partial restitution.

V. Parole

Certain sex offenders may receive up to 36 months of
parole if the secretary of the Department of Social and
Health Services (DSHS) determines that the extended pa-
role period is necessary in the interests of public safety, or
to meet the ongoing needs of the juvenile. The conditions
of parole that may be imposed on a juvenile offender who
is released from custody are expanded. The DSHS must
base a decision to place an offender on parole on an as-
sessment of an offender’s risk of re-offending. The DSHS
must prioritize parole resources to provide supervision to
moderate to high-risk offenders.

An intensive supervision program is created as part of
parole for up to the 25 percent highest-risk offenders. An
offender placed on intensive supervision must comply
with all conditions of parole and meet added conditions,
including more frequent contact with the community case
manager. The DSHS must implement an intensive super-
vision program no later than January 1, 1999, and must
report annually to the Legislature on progress in meeting
the goals of the intensive supervision program.

The secretary of the DSHS is given authority to issue
arrest warrants for juveniles who abscond from parole or
fail to meet parole conditions.

V1. Appeals
If the court of appeals determines that the juvenile

court’s reasons for finding a manifest injustice are not
clearly and convincingly supported, the court of appeals
must remand the case for a disposition within the standard
range. The time restrictions that apply when detaining a
juvenile pending appeal are removed. The juvenile may be
detained for the entire appeal period, even if this period
exceeds the standard range disposition for the offense.

VII. Juvenile Records

The requirements for the sealing of a juvenile’s records
are changed. Juvenile records relating to class A or sex
offenses may not be sealed. Juvenile records relating to
class B offenses may be sealed if the offender has spent
10 years in the community without committing an offense.
Juvenile records relating to class C offenses may be sealed
after the offender has spent five years in the community
without committing an offense. A juvenile record for any
offense may not be sealed until the offender has paid full
restitution. The subsequent charging of an adult felony
nullifies a sealing order on the offender’s juvenile records.

The ability to destroy the records of a juvenile of-
fender, other than an offender who only has a history of
one diversion, is removed.
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VIII. Miscellaneous Juvenile Provisions

A. Community-Based Rehabilitation and Sanctj
The definition of “community-based sanction” is amer
to increase the amount of the fine to $500. The defing
of “community-based rehabilitation” is amended to
clude employment and literacy classes.

B. Courtesy Disposition Hearings: The abi
court to transfer a disposition hearing to the juris
where the juvenile offender resides is removed. B

C. Violations of Orders to Pay Monetary Penaltie
Perform Service: The provision specifying that violas
of orders to pay monetary penalties or to perform co
nity service are converted to confinement at a rate
day for each $25 or eight hours is removed.

D. Community Juvenile Accountability Act: A
munity juvenile accountability grant program is cre
enable local communities to develop and adm
community-based programs designed to reduce you
lence and juvenile crime. Local governments may sul
proposals to the DSHS for grants to fund comm
based juvenile accountability and intervention prog
that meet specified guidelines. Community juvenié
countability programs that are funded must comply
information collection requirements and reporting req
ments.

E. Definition of “Adjudication”: “Adjudication’
defined to mean the same as “conviction” under the :
sentencing reform act. The terms must be construed i
tically and may be used interchangeably.

F. Guardian Ad Litem: A guardian ad litem is no
quired in a proceeding in a court of limited jurisdi
where the alleged offender is 16 or 17 years old and
alleged offense is a traffic, fish, boating, or game offe:
or a traffic or civil infraction. -

IX. Adult Provisions _

A. Inclusion of Juvenile Adjudications in an Ad
Criminal History: An adult’s criminal history incluc
juvenile adjudications, regardless of the age of the juv
at the time of the offense. Prior juvenile adjudications
tered or sentenced on the same date are counte
separate offenses, unless they encompass the same ¢
nal conduct.

A juvenile adjudication for a felony offense co;
before the age of 15 counts as a prior offense in dete 1
ing whether an adult offender is a “first-time offender.’

B. Special Sex Offender Sentencing Alternatit
(SSOSA) Costs: The state must pay the costs of the
examination and treatment of an offender under a
court jurisdiction who is less than 18 and who is give
SSOSA sentence. :

C. Housing and Education of Offenders Under
Age of 18: An offender under the age of 18 who i
victed in adult criminal court and sentenced to
Department of Corrections (DOC) must be placed in
housing unit, or a portion of a housing unit, sepa g
from adult inmates. The offender may be housed in an
tensive management unit or administrative segreg
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ecessary for the safety or secunty of the offender
staff. An offender under the age of 18 who is con-
1 adult criminal court and sentenced to jail must be
n a jail cell that does not contain adult offenders.
DOC must provide a program of education to an
der the age of 18 who has not met high school
ral equivalency degree (GED) requirements. The
ust provide the inmate with a choice of a curricu-
at will assist the inmate in achieving either a
ra GED.
liscellaneous Provisions
Reckless Endangerment in the First Degree: Reck-
dan erment in the first degree is renamed ° dnve-by
 and added to the definition of “violent offense.”
Violence Reduction and Drug Enforcement Ac-
;Motor vehicle excise tax revenues in excess of the
on cap must be deposited into the violence reduction
drug enforcement account (VRDE). Funds from the
-account may be appropriated to reimburse local
ents for costs associated with implementing
ustice legislation, including this act.

pealers: A provision requiring the Sentencing
s Commission to submit a report on juvenile dis-
standards to the Leg1sla1ure by December 1,
s repealed. A provision establishing the Juvenile

n Standards Commission, which ceased to exist
e 30, 1996, is repealed. A provision requiring
utors to develop prosecutorial filing standards in ju-
‘cases based on a 1993 report is repealed.
Studies: The University of Washington must de-
5standards to measure the effectiveness of chemical
ency treatment programs for juvenile offenders by
, 1998. The JRA must use the standards to pri-
xpendjtures for treatment.
entencing Guidelines Comrmssmn must review
on data for the past 10 years and submit a pro-
bill that ranks all unranked felony offenses for
ere have been convictions.
JInstitute for Public Policy must develop standards
suring the effectiveness of community juvenile ac-
ility programs by January 1, 1998, and evaluate
and benefits of programs funded under the Com-
Juvenile Accountability Act by December 1, 1998
cember 1, 2000. The Institute is required to study
ncing revisions of this act starting January 1,
report its findings by July 1, 2002. The Institute
velop a uniform definition of “recidivism” by De-

8.

(Senate amended)
(House refused to concur)

Effective: July 1, 1997
July 1, 1998 (Sections 10, 12, 18, 24-26, 30,
38, & 59)

EHB 3901
PARTIAL VETO
C58L 97

Implementing the federal personal responsibility and work
opportunity reconciliation act of 1996.

By Representatives Cooke, Boldt, McDonald, Alexander,
Bush, Smith, Mielke, Talcott, Caimes, Reams, Johnson,
Huff, Lambert, Sheahan, Mulliken, Parlette, Backlund,
Koster, D. Sommers, D. Schmidt, Schoesler, Wensman
and Skinner.

Senators Deccio, Wood, Benton, Stevens, Rossi, Zarelli,
Swecker, Long, McCaslin, Strannigan, Hochstatter, Oke,
Hom, Newhouse, Johnson, Sellar, McDonald, Hale,
Prince, Morton, Anderson, Roach, Finkbeiner, Winsley,
Schow, West.

Senate Committee on Health & Long-Term Care

Background: Prior to January 1997, Washington oper-
ated a welfare program for low-income families with
children called Aid to Families with Dependent Children
(AFDC). If a family had children under the age of 18 and
met income and resource standards, the family was eligi-
ble for assistance. The family had a legal entitlement to
monthly cash payments and medical coverage through the
Medicaid program. This assistance continued as long as
the family met the eligibility criteria.

In 1996, the U.S. Congress enacted the Personal Re-
sponsibility and Work Opportunity Reconciliation Act of
1996. This federal welfare reform legislation replaced the
former AFDC assistance program for low-income families
with a new program called the Temporary Assistance for
Needy Families (TANF) program. Under the federally
funded welfare system, the states must implement the re-
forms required by the Congress.

The new federal welfare reform law fundamentally

changes the way low-income families will receive assis- .

tance from the federal and state govermments. The
individual entitlement to assistance is ended and replaced
with a maximum five years of assistance during a person’s
lifetime. A capped federal block grant is provided to a
state in lieu of an uncapped federal funding formula based
on the state’s welfare caseload. An individual receiving
assistance under the new TANF program is required to
work. States are required to suspend the drivers’ licenses,
professional and occupational licenses, and recreational li-
censes of individuals owing overdue child support.

The Congress stated the following goals of welfare re-
form in the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996:
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON
DIVISION TWO

)
IN RE THE PERSONAL RESTRAINT OF CAUSE NO. 34085-2-11
JUSTIN HEGNEY,

)
%
) CERTIFICATE OF SERVICE
Petitioner. )
)
)
)

)
I, Julia Dods, certify and declare, that on the 20" day of April, 2006, I deposited copies

of the attached Reply Brief of Petitioner, in the United States Mail, with proper postage

attached, addressed to:

Michelle Luna-Green

Pierce County Prosecuting Attorney’s Office
930 Tacoma Ave. South, Room 946
Tacoma WA 98402-2171

Donna Mullen

Assistant Attorney General
Office of the Attorney General
PO Box 40116

Olympia, WA. 98504-0116

I certify or declare under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct.

4-20-00 SuMe WA \_Q(lev /\Qﬁo&)

DATE AND PLACE @LIA DODS

- COHEN & IARIA
CERTIFICATE OF SERVICE Page 1 National Building, Suite 302

1008 Western Avenue
Seattle, Washington 98104
206-624-9694
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

DIVISION TWO

IN RE THE PERSONAL RESTRAINT OF g CAUSE NO.
JUSTIN HEGNEY,

Petitioner.

PETITIONER’S EXHIBITS

PETITIONER’S EXHIBITS - Page 1

PETITIONER’S EXHIBITS

COHEN & IARIA
National Building, Suite 302
1008 Western Avenue
Seattle, Washington 98104
206-624-9694
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Exhibits

[—

Juvenile Information, 00-8-02128-1, 9/1/00

2 Order on Declination of Juvenile Jursidction, 2/20/01
3 Motion for Reconsideration, 3/1/01

4 Minute Entry from 3/2/01

5 Findings of Fact and Conclusions of Law on Declination Hearing, 3/2/01
6 Ruling Denying Revew, 8/21/01

7 Information, 01-1-01150-4, 3/2/01

8 Findings of Fact and Conclusions of Law on CrR 3.5 Hearing, 9/14/01
9 Plaintiff’s Proposed Jury Instructions, 1/9/02

10 Defendant’s Proposed Instructions, 1/9/02

11 Court’s Instructions to the Jury, 1/28/02

12 Verdict Form A, 1/28/02

13 Judgment and Sentence, 2/22/02

14 Court of Appeals Decision, 4/22/04

15 Denial of Review, 11/30/04

16 Mandate, 12/17/04

17 Varela Probation Counselor Report, 1/29/01

18 Klingbeil Report, 1/17/01

19 CPS records, 2/23/01

20 Declaration of Kristina Myers

21 Declaration of Jeramy Hegney

22 Declaration of Wayne Fricke

23 Declaration of Karil Klingbeil

24 Declaration of Neil M. Fox (and chart)

25 Declaration of Robert Briggs, Ph.D (and c.v.)

26 DOC Document re: Good Time
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
JUVENILE COURT

STATE OF WASHINGTON,
Plaintiff, cause 0. 00 8 02128 1

vsS. :;'_"7 T

-

JUSTIN M. HEGNEY, INFORMATION
DOB: 6-5-85
JUVIS #: 766240-R030

Respondent. B ‘\\

CO-RESPONDENTS :
MANUEL JOSE HERNANDEZ

CHARLES ANDREW NEELY

JAMAR JAY SPENCER .

JEssE RepHEAL HLrL,0 0 8 02129 g
JERMAINE TERRON BEAVER

I, JOHN W. LADENBURG, Prosecuting Attorney for Pierce County, in
the name and by the authority of the State of Washington, do accuse
JUSTIN HEGNEY of the crime of MURDER IN THE FIRST DEGREE, a Felony,
committed as follows:

That JUSTIN HEGNEY, in Pierce County, Washington, on or about the
15th day of August, 2000, did unlawfully, while committing or
attempting to commit the crime of ROBBERY IN THE FIRST DEGREE, and in
the course of or in furtherance of said crime or in immediate flight
therefrom, JUSTIN HEGNEY, or an accomplice, did cause the death of

Erik Michael Toews, a human being, not a participant in such crime, on

or about the 25th day of August, 2000, contrary to RCW 9A.32.030(1) (c)

and 9A.08.020, and against the peace and dignity of the State of

Washington.
AND IN THE ALTERNATIVE

I, JOHN W. LADENBURG, Prosecuting Attorney aforesaid, do accuse

RSN
0 = o 5'! Office of Prosecuting Attorney
[ L P d j ‘ Juvenile Division

5501 Sixth Avenue
Tacoma, Washington 98406-2697
(253) 798-3400 / Fax: 798-4019

INFORMATION - 1
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00 8 02128 1

JUSTIN HEGNEY of the crime of MURDER IN THE SECOND DEGREE, a Felony,
committed as follows:

That JUSTIN HEGNEY, in Pierce County, Washington, on or about the
19th day of August, 2000, did unlawfully, while committing or
attempting to commit the crime of ASSAULT IN THE SECOND DEGREE, and in
the course of and in furtherance of said crime or in immediate flight
therefrom, DID BEAT ERIK MICHAEL TOEWS WITH FEET, FISTS, AND A STICK,
thereby causing the death of Erik Michael Toews, a human being, not a
participant in said crime, on or about the 25th day of August, 2000,

contrary to RCW 9A.32.050(1) (b) and 9A.08.020, and against the peace

and dignity of the State of Washington.

Dated this 31 day of August, 2000.

JOHN W. LADENBURG
Prosecuting Attorney in and for
said County and State.

By: /Q/’M\/-" 7//%—4/&%//:1
DONNA MASUMOTO
Deputy Prosecuting Attorney

WSBA No. 19700

Office of Prosecuting Attorney
Juvenile Division
5501 Sixth Avenue

Tacoma, Washington 98406-2697
INFORMATION - 2 (253) 798-3400 / Fax: 798-4019
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)\ PIERCE COUNTY JUVENILE SO
T3 - 3
MaR 1 200
PIERCE COUNTY. WESHINGTON

TEDRUTT.
BEPUTY

3y

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
JUVENILE COURT

STATE OF WASHINGTON,

Plaintiff, No. 00-8-02561-8,
00-8-02128-1
vs.
’ MOTION FOR
JUSTIN HEGNEY, RECONSIDERATION

Respondent.

COMES NOW the respondent herein, Justin Hegney, by
and through his attorney, Wayne C. Fricke of the Law Offices
of Monte E. Hester, Inc., P.S., and requests that the court

N

reconsider its decision declining jurisdiction in this
matter.

THIS MOTION is based on the records and files
herein and the fact that the Court improperly placed the
burden on the respondent to demonstrate that treatment was
not available in the juvenile system, as well as the other
elements of the Kent standards.

DATED this / day of March, 2001.

LAW OFFICES OF MONTE E.

HESTER, INC. P.S.
Attorneys for defendant

By,
%fi)Wayne C. Fricke
WSB #16550

LAW OFFICES OF
MONTE E. HESTER, INC,, P.S.
1008 SOUTH YAKIMA AVENUE, SUITE 302

MOTION FOR RECONSIDERATION - 1 TACOMA, WASHINGTON 98405
(253) 272-2157
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 00-8-02128-1
MEMORANDUM OF JOURNAL ENTRY
Vvs.
Page: 2of 2
HEGNEY, JUSTIN MICHAEL Judge: KAREN L. STROMBOM

MINUTES OF PROCEEDING

Judicial Assistant: PATTI HICKEY Court Reporter:GARY HAMILTON
Start Date/Time: 03/02/01 2:00 PM

March 02, 2001 02:00 PM

This matter is before the court for presentment of the findings, conclusions and
order on the declination hearing. All parties are present. Mr. Fricke had filed a motion for
reconsideration. The court responded that a motion for reconsideration would not be held.
Mr. Fricke addresses the court regarding the request to present a motion to reconsider.
Court responds to the request and indicates that an appeal/discretionary review can be
filed. Court enters findings of fact and conclusions of law on both cause numbers.

Prosecutors request to proceed with arraignment in Superior Court. Mr. Gregorich
presents information to the court. Mr. Fricke waives reading of the information, enters
pleas of not guilty. Court finds probable cause and enters pleas under Superior Court
Cause No: 01 101150 4. Mr. Gregorich and Mr. Fricke address conditions of release and
where the defendant is to be housed. Discussion regarding preliminary conference with
the co-defendant cases on Hunt and Hernandez. This matter will be set for March 9, 2001
at 10:30 a.m. Conditions of release: bail $500,000.00, travel restricted to Pierce County,
no contact with victim's family. Mr. Fricke advises the court that it has been brought to his
attention that there has been threats made against Justin Hegney by Mr. Hernandez and
requests an order to keep them separate and for extra security. Orders entered.

End Date/Time: 03/02/01 2:45 PM

JUDGE KAREN L. STROMBOM Year 2001 Page:
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTONEFT.

It O “EN COURT

IN AND FOR THE COUNTY OF PIERCE

MAR - 2 2001

JUVENILE COURT
. N
STATE OF WASHINGTON, Pierce Copipty Clerk
By
) . PEPUTY
Plaintiff, CAUSE NO. 00-8-02128-1
00-8-02561-8
VS.
JUSTIN MICHAEL HEGNEY, FINDINGS OF FACT AND
DOB: 6-5-85 CONCLUSIONS OF LAW ON
JUVIS #: 766240-R030 & R040 DECLINATION HEARING
Respondent.

THIS MATTER came before the Honorable KAREN L. STROMBOM for a
Declination Hearing on the 12th through the 20th day of February, 2001, upon Informations
charging the Respondent with Murder in the First Degree and Unlawful Possession of a
Controlled Substance. The Respondent was present and represented by his attorney, Wayne
Fricke. The State was represented by Donné Masumoto and Rosalie Martinelli, deputy
prosecuting attorneys. The Court observed the demeanor and heard the testimony of the
witnesses, has considered the arguments of counsel, and has been duly advised in all matters.
The Court makes the following Findings of Fact and Conclusions of Law pursuant to the eight

factors stated in Kent vs. United States, 383 U.S. 541, 12 L.Ed.2d 84, 86 S.Ct. 1045 (1966).

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ON DECLINATION HEARING - 1

Office of Prosecuting Attorney
Juvenile Division

5501 Sixth Avenue

Tacoma, Washington 98406-2697

{\ Jﬁ L (253) 798- 3400/ Fax: 798-4019
{ / f‘f 11
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FINDINGS OF FACT

L
The first Kent factor requires consideration of the seriousness of the alleged offense to
the community and whether the protection of the community requires declination. There is no
dispute that the incident involving the death of Erik Toews is an extremely serious offense.
The protection of the community requires declination, as will be further discussed below in

Finding of Fact VIII.

II. _
The second Kent factor is whether the alleged offense was committed in an aggressive,
violent, premeditated or willful manner. The facts support the conclusion that the offense was
committed against Erik Toews in an aggressive, violent and willful manner. This factor

weighs in support of declining jurisdiction.

| I.
The third Kent factor is whether the alleged offense was against persons or against
property, with greater weight being given to offenses against persons. Erik Toews died as é
result of the offense. Thefe can be no greater injury than death. This factor weighs in favor

of declination.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ON DECLINATION HEARING - 2

Office of Proseculing Attorney
Juvenile Division

5501 Sixth Avenue

Tacoma, Washington 98406-2697
(253) 798-3400 / Fax: 798-4019
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Iv.

The fourth Kent factor is the prosecutive merit of the complaint. The Court finds that
the complaint has prosecutive merit. There is evidence that the Respondent knew the group
was out to beat someone up, and that the Respondent had participated in prior assaultive
incidents in which items had been taken from the assault victims. The Respondent stated
during a taped interview with the police that he had kicked Erik Toews during the beating and

robbery of Mr. Toews. This factor weighs in favor of declination.

V.
The fifth Kent factor is the desirability of trial and disposition of the entire offense in
one court when a respondent’s associates are adults. Two of the Respondent’s associates are
presently set for trial in adult court, and three are presently sgt for trial in juvenile court.

This factor is neutral and neither weighs in favor of, nor in opposition to, declination.

. VI.

The sixth Kent factor is the sophistication and maturity of the juvenile determined by
consideration of his home, environmental situation, emotional attitude and pattern of living.
The Respondent asserted his maturity in many aspects of his life, and also evidenced
immaturity in other aspects. While the Respondent has never held a job, paid bills or lived on
his own at his own expense, the inquiry into maturity and sophistication does not end there.

The Respondent’s personal life, largely unknown to his parents, involved the use of

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ON DECLINATION HEARING - 3

Office of Prosecuting Attarney
Juvenile Division

5501 Sixth Avenue

Tacoma, Washington 98406-2697
(253) 798-3400 / Fax: 798-4019
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alcohol, cigarettes, marijuana and sexual activity. The Respondent consciously refused to
participate in school and attended only for its social aspects. He chose to be a disrupter in

class, chose to ignore classroom rules, and chose negative friends. He was himself a negative
friend to others. He was a leader in certain groups and a follower in others. He has a history

in school of harassing others. Outside of school, he had been involved in group activities that
were illegal. He was not following the rules of either parent. The Respondent’s actions are
those of a young person who wanted to be an adult and who did things he considered to be

adult. This factor weighs in favor of declination.

VII.

The seventh Kent factor is the record and previous juvenile history of the Respondent.
The Respondent has had only one prior contact with the juvenile justice system which arose
from his possession of marijuana on school grounds. With regard to this offense, the
Respondent signed a diversion agreement on August 17, 2000, the day before the incident
involving Ricardo Mendoza, and two days before the incident that led to Erik Toews’s death.
While the Respondent does not have significant prior contacts with the juvenile Justice system,
and arguably this factor weighs in favor of retaining juvenile jurisdiction, this court is giving
little weight to this factor, .as it appears that the Respondent’s illegal actions were escalating

rapidly at the time of the attack on Erik Toews on August 19, 2000.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ON DECLINATION HEARING - 4

Office of Prosecuting Attorney
Juvenile Division

5501 Sixth Avenue

Tacoma, Washington 98406-2697
(253) 798-3400 / Fax: 798-4019
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VIIIL

The eighth Kent factor is the prospects for the adequate protection of the public and the
likelihood of reasonable rehabilitation of the juvenile through services and facilities currently )
available to the juvenile court. The Court finds that the Respondent has been a danger to the
community and has been involved with dangerous friends. The Respondent’s ability to
manipulate situations and people, as evidenced through the testimony of his teachers and the
testimony of Karil Klingbeil, causes great concern to this court. The Respondent has many
issues that require treatment; and this is shown through his school records, his actions and his
choices. The Court finds that the Respondent’s treatment needs would not be appropriately
dealt with in JRA, the juvenile institution. The Court finds that the Ppublic would not be
adequately protected should the Respondent be retained in the juvenile justice system even
until he turns 21.

The Respondent’s expert witness, Karil Klingbeil, testified that the Respondent is not a
danger to society because of his lack of prior similar incidents and his lack of involvement in
the attack on Erik Toews. The Court does not find Ms. Klingbeil’s testimony credible in this
regard. The foundation for this testimony was not supported by the evidence presented in

court.

From the foregoing Findings of Fact, the Court makes the fdllowing Conclusions of

Law.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ON DECLINATION HEARING - 5

Office of Prosecuting Attorney
Juvenile Division

5501 Sixth Avenue

Tacoma, Washington 98406-2697
(253) 798-3400 / Fax: 798-4019
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CONCLUSIONS OF L AW

L.

The Kent factors, taken as a whole, weigh in favor of the declination of Jjuvenile court =

jurisdiction. Declination would be in the best interest of the public, and the Court accordingly

orders that juvenile jurisdiction be declined over the Respondent.

DONE IN OPEN COURT this 2nd day of March, 2001.

Presented by:

DONNA MASUMOTO,
Deputy Prosecuting Attorney
WSBA #19700

Approved as to Form:

(A ¢ 'e7«i~

WANNE FRICKE,
Attorney for Respondent

WSBA # (.55

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
ON DECLINATION HEARING - 6

%ﬁ% O con s

KAREN L. STROMBOM,
JUDGE

IN O%EN COURT

MAR - 2 2801

Pierce Cqunty Clerk
Y — o

Office of Prosecuting Attorney
Juvenile Division

5501 Sixth Avenue

Tacoma, Washington 98406-2697
(253) 798-3400 / Fax: 798-4019
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'N THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I
STATE OF WASHINGTON, Consol. Nos. 27148-6-I|
27151-6-lI
Respondent,
V. RULING DENYING REVIEWo «»
=3 =)
JUSTIN MICHAEL HEGNEY, = S
i) < 24
gi o <om
Petitioner. 2 E T onE
;; w —m 2O
z = T
S o= Y
= 2 b

Justin Michael Hegney seeks review of a Pierce County Superior Court order
declining juvenile court jurisdiction. Hegney was 15 years old at the time the State filed
charges. He is charged with first degree murder pursuant to the felony murder statute,
RCW 9A.32.030(1)(c), and trial is presently set for September 17, 2001.

| FACTS

The charges are based on the murder of Eric Toews by seven young men,
ranging in age from 11 to 19. The crime occurred on August 19, 2000. The State’s
evidence provides the following account of events. Early in the evening, Hegney went
to a barbecue at Terrance Hunt's house. Also present were the other young men who
would later participate in the murder. Hegney left the barbecue, but returned when Hunt
called him and told him “[w]e’re going out tonight,” which meant that they were going to

' find someone to beat up. Report of Proceedings, Feb.12, 2001, at 100. Hegney and
the six others left Hunt's house at about 10 p.M. They approached one man, but did not
TORYNS ClaET

LA G R ‘NECRMATION
pate.____DAS-0 |




27148-6-11, 27151-6-I|

attack him because the street was too busy. The group then spotted Eric Toews, who
was on foot. One member of the group asked Toews for a cigarette. While Toews was
distracted, Hunt punched Toews in the head, knocking him to the ground. The group
then joined in the attack against Toews. Some punched him in the face, and Hegney
and others kicked Toews while he was on the ground. The group stole Toews’ wallet,
keys, some marijuana and a drug pipe. At one point Toews was able to get up and tried
to run away, but he was caught and beaten again. Hunt roticed that someone was
watching the assault from a second floor window in a nearby apartment. The group fled
and met back at Hunt' s house. Hunt bragged about doing “28 knee drops” on the
victim's head. Report of Proceedings, Feb. 12, 2001, at 105. Hegney and another
youth went outside and smoked the marijuana they had stolen from Toews, using his
pipe.

Toews suffered repeated blows to the head, face, trunk and limbs. He was
unconscious when he was taken to the hospital, did not regain consciousness, and died
on August 25, 2000. The autopsy revealed that he died of blunt head injury. After
reading in the newspaper that Toews had died, several in the group met Hegney at his
house, and discussed alibis in case the police caught them. Hegney and another youth
went to Puyallup to stay with Hegney’s father, while others went elsewhere to hide out.
On August 28, 2000, police detectives arrested Hegney and advised him of his
Miranda’ rights. Hegney confessed to participating in the assault. He admitted that he

had kicked Toews while Toews was on the ground, and while at least one other group

' Miranda v. Arizona, 384 U.S. 436 (1966).
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member was going through Toews' pockets. The police determined that Hegney was a
suspect in three other assaults.

Wright Park “Slug Bug” Assault Robbery: Hegney also told police that he
participated in an unrelated assault and robbery which occurred in Wright Park, where
Hegney kicked the victim in the side while the victim was on the ground. This assault
also involved Hunt and Robert Hernandez, both of whom participated in the Toews
assault.

Mendoza Assau/t‘. On the night prior to the Toews' assault, Ricardo Mendoza
was assaulted by a group of nine individuals. The 14-year-old victim picked out Hegney
from a photo lineup, identifying Hegney as the person who initially contacted him. He
said Hegney whistled loudly and made a call on his cell phone. Then Hegney's
companions came around the corner of the building and tried to circle Mendoza and his
two friends. Hernandez grabbed Mendoza and assaulted him by slapping him in the
head.

Skateboard Assault: Elisha Thompson, a member of the group who did not
participate in the assault of Toews, told police about another assault that occurred in
late July or early August 2000. Thompson said she was with Hegney, Hernandez, Hunt
and a fourth person. The group was talking about “beating someone up” who had
caused them problems in the past. Report of Proceedings, Feb.12, 2001, at 112. They
saw the victim riding on a bicycle, and Hunt approached him and hit him with a
skateboard. Thompson told police that the rest of the group then started assaulting the

victim.
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At the time of the declination hearing, Hegney had also been charged with
unlawful possession of a controlled substance. While he was in custody for the Toews
murder, juvenile detention officers searched his room and discovered pills concealed in
a soapbox. Hegney was the sole occupant of the room. The pills were controlled
substances that were prescribed to another youth in the same pod.

PROCEDURE

The declination hearing occurred on February 12-15, 2001. The State introduced
Hegney’s school records, which reflect a three-year history of disciplinary referrals for
assaulting and harassing other students, substantial insubordination, failure to follow
school rules, and drug and alcohol abuse. Hegney’s probation officer testified that
Hegney denies the need for any treatment or services, including drug or alcohol
treatment. The probation officers who conferred on Hegney's case unanimously
concluded that declination was appropriate.

Hegney presented the testimony of Karil Klingbeil, a professor at the University of
Washington school of social work, who evaluated Hegney at the request of the defense.
She testified that in her opinion “justice would be better served by keeping Justin in the
Juvenile system where he could get the kind of clinical treatment that he requires.”
Report of Proceedings, Feb. 15, 2001, at 504. She did not believe he was a danger to
society, being of the opinion that Hegney had not participated in the attack on Erik
Toews (“[H]e’s been adamant all along that he did not administer any of the blows nor
- was he close to the deceased. He's been very clear about that” Report of

Proceedings, Feb. 15, 2001, at 526), and had not participated in similar incidents.
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The juvenile court declined jurisdiction, finding that treatment of Hegney's
problems in the juvenile system would be inadequate to ensure the safety of the
community. Hegney contends that the court erred because the State failed to produce
evidence supporting the trial court’s findings, justifying review under RAP 2.3(b)(2). He
also claims that the court substantially departed from the usual and accepted course of
judicial proceedings in that it placed the burden on him to demonstrate the Kenf® factors
weighed in his favor, justifying review under RAP 2.3(b)(3).>

As to the first contention, the court spent four days in hearing this issue, taking
testimony from 21 witness. It considered all eight of the required Kent factors:

(1) the seriousness of the alleged offense and whether the protection of

the community requires declination; (2) whether the offense was

committed in an aggressive, violent, premeditated or willful manner; (3)

whether the offense was against persons or only property; (4) the

prosecutive merit of the complaint; (5) the desirability of trial and
disposition of the entire case in one court, where the defendant’s alleged
accomplices are adults; (6) the sophistication and maturity of the juvenile;

(7) the juvenile’s criminal history; and (8) the prospects for adequate

protection of the public and rehabilitation of the juvenile through services

available in the juvenile system.

State v. Furman, 122 Wn.2d 440, 447 (1993). The court is not required to find that all

eight factors have been proven, State v. Toomey, 38 Wn. App. 831, 834 (1984), review

2 Kent v. United States, 383 U.S. 541 (1966).

}RAP 2.3(b)(2) and (3) authorize this court to grant review:

(2) If the superior court has committed probable error and the
decision of the superior court substantially alters the status quo or
substantially limits the freedom of a party to act; or

(3) If the superior court has so far departed from the accepted and
usual course of judicial proceedings, or so far sanctioned such a departure
by an inferior court or administrative agency, as to call for review by the
appellate court.
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denied, 103 Wn.2d 1012 (1985), and its decision is reviewed for an abuse of discretion.
Furman, 122 Wn.2d at 835.

Hegney challenges only two of the eight Kent factors, the first and the eighth,
contending that the evidence does not support the court's determination that Hegney
cannot be adequately treated in the juvenile system, and that he must be treated as an
adult for the protection of society.

Hegney’s claim is without merit. There was evidence that (1) the murder was an
extremely violent act, and that Hegney showed little remorse for it: (2) it followed several
other assaults carried out in a similar manner; (3) Hegney had a three-year history of
assaultive, threatening and extremely insubordinate behavior at school: (4) his teachers
found him to be manipulative and calculating and thought he was at times very mean to
his classmates; (5) he had drug and alcohol dependencies: (6) he lacked empathy; and
(7) he did not believe he had any problems or needed treatment. His own expert
testified that he needed three to five years of treatment. The probation officer who
testified said that a probationary period in the community was also necessary to ensure
that Hegney was able to sustain the gains made in treatment when he was not in a

controlled situation.* Under the circumstances, it cannot be said that the court probably

o4 Contrary to Hegney’s contention, the probation counselor’s opinion about the length of
time needed for treatment can provide substantial evidence to support the trial court’s
determination, even in the face of different recommendations from other experts. See
Toomey, 38 Wn. App. at 837, 387 n.8.
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abused its discretion in finding that treatment and public safety concerns warranted
declination.®

Likewise unpersuasive is the claim that the court placed the burden on Hegney to
demonstrate the Kent factors weighed in his favor. Nothing in the record supports this
contention.  The court noted that it had not been provided with a psychological
evaluation, but it did not suggest that it was Hegney’s duty to provide one.

Hegney having faiied to satisly the preraquisites of RAP 2.3(b)(2) and (3), it is
hereby

ORDERED that review is denied

DATED this _ /S{/day of Qléj’féwf' ,2001.

Court Commissioner

cc:  Wayne C. Fricke
Donna Y. Masumoto
Barbara Corey-Boulet
Hon. Karen Strombom
Pierce County Superior Court
Cause numbers: 00-8-02128-1, 00-8-02561-8

Director of Division of Juvenile Rehabilitation

® Hegney also complains that the trial court should have found that the fifth Kent factor
favored retention because declination of Hegney would not result in trial and disposition
of the entire offense in one court. The court found this to be a neutral factor because no
decision it made would result in a single trial. That determination was not a probable
abuse of discretion. Moreover, characterizing the fifth factor as Hegney proposes would
" not have affected the decision since all of the other factors supported declination.
Hegney does not raise a challenge to the other six Kent factors dealing with the
seriousness of the alleged offense, the aggressiveness of the offense, the offense being
against a person, the prosecutive merit of the complaint, the sophistication and maturity
of the juvenile, and the juvenile’s criminal history.

7



Exhibit 7



10

11

13
14 |

5
i of the State of Washington, do accuse JUSTIN MICHAEL HEGNEY of the crime of MURDER IN THE
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON MAR - 2 7001 °M

[NAND FOR THE COUNTY OF PIERCE ~ * = 7 £oen 0 7oy
oy . ATt

 STATE OF WASHINGTON,

Plaintiff, CAUSENO. 01-1 01150 4

Vs. INFORMATION
JUSTIN MICHAEL HEGNEY,

Defendant.

' DOB: 06/05/1985 SEX. MALE RACE. WHITE

- SS# UNKNOWN SID#: UNKNOWN DOL#: UNKNOWN

CO-DEF: ROBERT ANTHONY HERNANDEZ 00-1-04055-7
CO-DEF: TERRANCE LASHAWN HUNT 00-1-04054-9

I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the authority

FIRST DEGREE, committed as follows:

That JUSTIN MICHAEL HEGNEY, in Pierce County, on or about the 19th day of August, 2000, did
unlawfully and feloniously, while committing or attempting to commit the crime of ROBBERY IN THE
F IRST DEGREE, and in the course of or in furtherance of said crime or in immediate flight therefrom,
IUSTIN MICHAEL HEGNEY or an accomplice, did cause the death of Erik M. Toews, a human being, not

a participant in such crime, on or about the 25th day of August, 2000, contrary to RCW 9A.32.030(1)(c) and
9A 08.020, and against the peace and dignity of the State of Washington.
AND IN THE ALTERNATIVE

I, GERALD A. HORNE, Prosecuting Attorney aforesaid, do accuse JUSTIN MICHAEL HEGNEY
of the crime of MURDER IN THE SECOND DEGREE, committed as follows:

That JUSTIN MICHAEL HEGNEY, in Pierce County, on or about the 19th day of August, 2000, did
unlawfully and feloniously, while committing or attempting to commit the crime of ASSAULT IN THE
SECOND DEGREE, and in the course of and in furtherance of said crime or in immediate flight therefrom,
JUSTIN MICHAEL HEGNEY or an accomplice, did beat Erik M. Toews with feet, fists and a stick,

A Office of Prosecuting Attorney
I 930 Tacoma Avenue South, Room 946
’ Tacoma. Washington 98402-217]

Main Offira: (7821 70Q 7400
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thereby causing the death of Erik M. Toews, a human being, not a participant in said crime, on or about the

25th day of August, 2000, contrary to RCW 9A.32.050(1)(b) and 9A.08. 020, and against the peace and

' ; dignity of the State of Washington.
:l

26

: DATED this 2nd day of March, 2001.
.'i
' TACOMA POLICE DEPT CASE GERALD A. HORNE
'  WA02703 Prosecuting Attorney in and for said County
f, and State.
!i
| wsg
| | W W
| <" W. STEPHE GORIC
;; Deputy Prosgzdting Atto
| . WSB# 5642
|
|
|
I
]
|
|
|
|
i
|
!
I
|
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I
|
I
|
|
i
|
|
|
i
INFORMATION - 1

Office of Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-217]
i Main Offica- (752 700 7400
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FILED
/  DEPT. 18

/1N OPEN COURT

/

~ IN THE SUPERIOR COURT OF THE STATE OF WASHII'{IGTONSEF 14 2001
IN AND FOR THE COUNTY OF PIERCE

\ Dur‘e [ﬁw Clerk
STATE OF WASHINGTON, 1 EPUT v
CAUSE NO. 01-1-01150- 4 ~
Plaintiff,
VS.
FINDINGS OF FACT AND
JUSTIN MICHAEL HEGNEY, CONCLUSIONS OF LAW T
ON CrR 3.5 HEARING ‘
Defendant.

THIS MATTER came before the Honorable Karen L. Strombom, Judge of the above
entitled court, for a CrR 3.5 hearing on June 18, 2061, upon an Information charging the
Defendant with Murder in the First Degree. The Defendant was present and represented by his
attorney, Wayne Fricke. The State was represented by Deputy Prosecuting Attorneys W. Stephen
Gregorich and Donna Masumoto. The Court observed the demeanor and heard the testimony of
the witnesses. The Court has considered the arguments of counsel and has been duly advised in

all matters. The Court enters the following findings of fact and conclusions of law pursuant to

CrR 3.5.

FINDINGS OF FACT
L

On the evening of August 28, 2000, the Defendant was placed under arrest by Detective
William Foster of the Tacoma Police Department, who then advised the Defendant of his

Miranda rights using a pre-printed Advisement of Rights form. The Defendant stated that he

understood these rights. The Defendant was transported to the fourth floor of the County-City

Building in Tacoma.

II.

At the County-City Building, Detective David DeVault of the Tacoma Police Department

FINDINGS OF FACT AND e of Prosecuting Atome
CONCLUSIONS OF LAW - omeAl 530 Tacoma Avanue Socth oo oot
ON CrR 3.5 HEARING -1 Tacoma, Washington 98402-2171

Main Office: (253) 798-7400
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28

re-advised the Defendant of his rights from the same pre-printed form that Detective Foster had

used. The Defendant stated that he understood his rights, and that he would waive his rights and

make a statement to the police.

1.
The Defendant then made a statement to the police. At no time during the making of this
statement did the Defendant ask to stop the interview or refuse to answer questions. Nor did the

Defendant ask for an attorney or appear confused.

IVv.
The Defendant then agreed to give a taped statement. Detective DeVault again advised

the Defendant of his Miranda rights. The Defendant again acknowledged that he understood his

rights, and he agreed to waive his rights and give a taped statement.

V.
The Defendant then gave a taped statement to the police. At no time during this taped

statement did the Defendant ask to stop the interview or refuse to answer questions. Nor did the

Defendant ask for an attorney or appear confused.

VL
The Defendant was not coerced, threatened, or forced in any way to waive his rights or to

make either his initial or his taped statement.

VIL
On August 23, 2000, five days prior to his arrest, the defendant made statements to

Detective Fredrickson while in the area of 8th and Ainsworth Street in Tacoma.

FINDINGS OF FACT AND s of Prees
CONCLUSIONS OF LAW ' 830 Tacoma Avanue Seuth Bee oes
ON CrR 3.5 HEARING - 2 Tacoma, Washington 98402-2171

Main Office: (253) 798-7400
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VIIL
The Defendant was not a special education student while at Stahl Junior High School.

His school work reflected that he is of average intelligence.

From the foregoing findings of fact, the Court makes the following conclusions of law.

CONCLUSIONS OF LAW

L
Detective Foster properly advised the Defendant of his Miranda rights. Detective
DeVault also properly advised the Defendant of his Miranda rights prior to the taking of his

initial statement and prior to the taking of his taped statement.

I1.
Based on the totality of the circumstances, the Defendant made a knowing, intelligent

and voluntary waiver of his constitutional rights after each advisement of his rights.

III.

The Defendant’s initial and taped statements made to police on August 28, 2000, are

admissible at trial pursuant to CrR 3.5.

Iv.
The State has not met its burden of proof that the Defendant’s statements made to
Detective Fredrickson were made in a setting in which a reasonable person in the Defendant’s

position would have felt free to leave. These statements are not admissible.

FINDINGS OF FACT AND Office of Prosecuting Attorney
CONCLUSIONS OF LAW ’ 930 Tacoma Avenue South, Room 946

Tacoma, Washington 98402-2171

ON CrR 3.5 HEARING - 3 i
Main Office: (253) 798-7400
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RCW 13.40.140(2) requires the court or its agent to advise a juvenile’s parent of the
Juvenile’s right to counsel. The police departmentv is not an agency of the court, and the statute

did not require the police to advise the Defendant’s parent at the time of the Defendant’s arrest of

the right to counsel.

DONE IN OPEN COURT this j day of September, 2001.

d/&ﬁ%ﬁm

KAREN L. STROMBOM,
JUDGE

Presented by:

DONNA MASUMOTO
Deputy Prosecuting Attorney
WSBA #19700

Approved as to Form:

@ 9/\/—\
WAYNE FRICKE,
Attorney for Defendant

WSBA #1530

FINDIN GS OF F ACT AND Office of Prasecuting Attorne:

CONCLUSIONS OF LAW ’ 930 Tacoma Avenue South, goom 94g

ON CrR 3.5 HEARING - 4 Tacoma, Washington 98402-2171
Main Office: (253) 798-7400
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN'AND FOR THE COUNTY OF PIERCE

FILED

OEPT. 18

STATE OF WASHINGTON, MEEN—G-G-U—R-}
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Pterce unty Clerk
25 terce Cpu

JUSTIN HEGNEY and O oEru
JESSE HILL,

Defendants.

PLAINTIFF'S PROPOSED INS TRUCTIONS

TO THE JURY
(With Citations)

Before the Honorable Karen L. Strombom
Judge of the Superior Court
Department No. 18

Donna Masumoto

W. Stephen Gregorich
Deputy Prosecuting Attorneys
Attorneys for Plaintiff

Wayne Fricke
Attorney for Defendant Hegney

Linda Sullivan
Attorney for Defendant Hill

- COPRY
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01150-4
Vs. 01-1-01989-1
JUSTIN HEGNEY and
JESSE HILL,
Defendants.

2955 ggp;

COURT'S INSTRUCTIONS TO THE JURY

DATED this day of , 2002.

KAREN L. STROMBOM, JUDGE

WPIC 1.01.01
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INSTRUCTION NO.

It is your duty to determine which facts have been proved in this case from the evidence
produced in court. It also is your duty to accept the law from the court, regardless of what you
personally believe the law is or ought to be. You are to apply the law to the facts and in this way decide
the case.

The order in which these instructions are given has no significance as to their relative
importance. The attorneys may properly discuss any specific instructions they think are particularly
significant. You should consider the instructions as a whole and should not place undue emphasis on
any particular instruction or part thereof.

A charge has been made by the prosecuting attorney by filing a document, called an information,
informing the defendants of the charge. You are not to consider the filing of the information or its
contents as proof of the matters charged.

The only evidence you are to consider consists of the testimony of the witnesses and the exhibits
admitted into evidence. It has been my duty to rule on the admissibility of evidence. You must not
concern yourselves with the reasons for these rulings. You will disregard any evidence that either was
not admitted or that was stricken by the court. You will not be provided with a written copy of
testimony during your deliberations. Any exhibits admitted into evidence wil] g0 to the jury room with
you during your deliberations.

In determining whether any proposition has been proved, you should consider all of the evidence
introduced by all parties bearing on the question. Every party is entitled to the benefit of the evidence

whether produced by that party or by another party.

You are the sole judges of the credibility of the witnesses and of what weight is to be given the

WPIC 1.02 (modified to pluralize “defendant”)



{ - ( CLKz87 z955 ggp

testimony of each. In considering the testimony of any witness, you may take into account the
opportunity and ability of the witness to observe, the witness' memory and manner while testifying, any
interest, bias or prejudice the witness may have, the reasonableness of the testimony of the witness
considered in light of all the evidence, and any other factors that bear on believability and weight.

The attorneys’ remarks, statements and arguments are intended to help you understand the
evidence and apply the law. They are not evidence. Disregard any remark, statement or argument that is
not supported by the evidence or the law as stated by the court.

“The attorneys have the right and the duty to make any objections that they deem appropriate.
These objections should not influence you, and you should make no assumptions because of objections
by the attorneys.

The law does not permit a judge to comment on the evidence in any way. A Jjudge comments on
the evidence if the judge indicates, by words or conduct, a personal opinion as to the weight or
believability of the testimony of a witness or of other evidence. Although I have not intentionally done
so, if it appears to you that I have made a comment during the trial or in giving these instructions, you
must disregard the apparent comment entirely.

You have nothing whatever to do with any punishment that may be imposed in case of a
violation of the law. The fact that punishment may follow conviction cahnot be considered by you
except insofar as it may tend to make you careful.

You are officers of the court and must act impartially and with an earnest desire to determine and
declare the proper verdict. Throughout your deliberations you will permit neither sympathy nor

prejudice to influence your verdict.

WPIC 1.02 (modified to pluralize “defendant”)
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INSTRUCTION NO.

The defendants have entered a plea of not guilty. That plea puts in issue every element of the
crimes charged. The State is the plaintiff, and has the burden of proving each element of the crimes
beyond a reasonable doubit.

A defendant is presumed innocent. This presumption continues throughout the entire trial unless
during your deliberations you find it has been overcome by the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the evidence or lack of
evidence. It is such a doubt as would exist in the mind of a reasonable person after fully, fairly and
carefully considering all of the evidence or lack of evidence. If, after such consideration, you have an

abiding belief in the truth of the charge, you are satisfied beyond a reasonable doubt,

WPIC 3.02 (modified to pluralize “defendant)
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INSTRUCTION NO.

A separate crime is charged against one or more of the defendants in each count. The
charges have been joined for trial. You must decide the case of each defendant or each crime

charged against that defendant separately. Your verdict on any count as to any defendant should

not control your verdict on any other count or as to any other defendant.

WPIC 3.03
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INSTRUCTION NO.

A person who is an accomplice in the commission of a crime is guilty of that crime whether”

present at the scene or not.

A person is an accomplice in the commission of a crime if, with knowledge that it will promote

or facilitate the commission of the crime, he or she either:

(1) solicits, commands, encourages, or requests another person to commit the crime; or

(2) aids or agrees to aid another person in planning or committing the crime.

The word "aid" means all assistance whether given by words, acts, encouragement, support, or

presence. A person who is present at the scene and ready to assist by his or her presence is aiding in the

commission of the crime. However, more than mere presence and knowledge of the criminal activity of

another must be shown to establish that a person present is an accomplice.

WPIC 10.51 (MODIFIED PER STATE V. CRONIN)
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INSTRUCTION NO. _

Evidence may be either direct or circumstantia]. Direct evidence is that given by a witness who
testifies concerning facts that he or she has directly observed or perceived through the senses. .
Circumstantial evidence is evidence of facts or circumstances from which the existence Or nonexistence
of other facts may be reasonably inferred from common experience. The law makes no distinction
between the weight to be given to either direct or circumstantial evidence. One is not necessarily more

or less valuable than the other.

WPIC 5.01
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INSTRUCTION NO.

A witness who has special training, education or experience in a particular science, profession or
calling, may be allowed to express an opinion in addition to giving testimony as to facts. Y ou are not
bound, however, by such an opinion. In determining the credibility and weight to be given such opinion
evidence, you may consider, among other things, the education, training, experience, knowledge and
ability of that witness, the reasons given for the opinion, the sources of the witness' information, together

with the factors already given you for evaluating the testimony of any other witness.

WPIC 6.51
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INSTRUCTION NO.

You may not consider an admission or Incriminating statement made out of court by one

defendant as evidence against a codefendant.

WPIC 6.42
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INSTRUCTION NO.
A person commits the crime of Murder in the First Degree when he or an accomplice commits or
attempts to commit the crime of Robbery in the First Degree, and in the course of or in ﬁirtherance"of

such crime or in immediate flight from such crime, he or another participant causes the death of a person

other than one of the participants.

WPIC 26.03
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INSTRUCTION NO.

To convict the defendant, JUSTIN HEGNEY, of the crime of Murder in the First De gree as
charged in Count I, each of the following elements of the crime must be proved beyond a reasonable
doubt:

(1) That on or about the 19th day of August, 2000, ERIK TOEWS was assaulted and suffered
injuries that resulted in his death on or about the 25th day of August, 2000;

(2) That the defendant Or an accomplice was committing or attempting to commit the crime of
Robbery in the First Degree;

(3) That the defendant or an accomplice caused the death of ERIK TOEWS in the course of and
in furtherance of such crime or in immediate flight from such Crime;

(4) That ERIK TOEWS was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 26.04 (modified in section (1) to include reference to assault and death from injuries on
subsequent date; modified in section (2) to include reference to accomplice)
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INSTRUCTION NO.

To convict the defendant, JESSE HILL, of the crime of Murder in the First Degree as chargedin -
Count I, each of the following elements of the crime must be proved beyond a reasonable doubt: -

(1) That on or about the 19th day of August, 2000, ERIK TOEWS was assaulted and suffered
injuries that resulted in his death on or about the 25th day of August, 2000;

(2) That the defendant or an accomplice was committing or attempting to commit the crime of
Robbery in the First Degree;

- (3) That the defendant or an accomplice caused the death of ERIK TOEWS in the course of and

in furtherance of such crime or in immediate flight from such crime;

(4) That ERIK TOEWS was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 26.04 (modified in section (1) to include reference to assault and death from injuries on
subsequent date; modified in section (2) to include reference to accomplice)



(, ("» CL¥z&7? z9gg 6803

N

INSTRUCTION NO.

A person commits the crime of Robbery in the First Degree when in the commission of a robbery

or in immediate flight therefrom he or an accomplice is armed with a deadly weapon, or displays what

appears to be a deadly weapon, or inflicts bodily injury.

WPIC 37.01 (modified to add accomplice)
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INSTRUCTION NO. .

A person commits the crime of robbery when he or an accomplice unlawfully and with intent to
commit theft thereof takes personal property, not belonging to the defendant, from the person or in the
presence of another against that person's will by the use or threatened use of immediate force, violence,
or fear of injury to that person or to that person's property or to the person or property of anyone. The
force or fear must be used to obtain or retain possession of the property or to prevent or overcome
resistance to the taking, in either of which cases the degree of force is immaterial. The taking constitutes
robbery whenever it appears that, although the taking was fully completed without the knowledge of the

person from whom it was taken, such knowledge was prevented by the use of force or fear.

WPIC 37.50 (modified to include accomplice)
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INSTRUCTION NO.

A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result which constitutes a crime.

WPIC 10.01
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INSTRUCTION NO.

Bodily injury, physical injury or bodily harm means physical pain or injury, illness or an

impairment of physical condition.

WPIC 2.03
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INSTRUCTION NO.
A person commits the crime of Murder in the Second Degree when he or an accomplice commits
or attempts to commit the crime of Assault in the Second Degree, and in the course of and in furtherance

of such crime or in immediate flight from such crime, he or she or an accomplice causes the death of a

person other than one of the participants.

WPIC 27.03 (modified to include accomplice)



- ( - CLKZ8B7 2955 gga.

INSTRUCTION NO. .

To convict the defendant, JUSTIN HEGNEY, of the crime of Murder in the Second Degree as
charged in the alternative in Count I, each of the following elements of the crime must be proved beyond
a reasonable doubt:

(1) That on or about the 19th day of August, 2000, ERIK TOEWS was assaulted and suffered
injuries that resulted in his death on or about the 25th day of August, 2000;

(2) That the defendant or an accomplice was committing or attempting to commit the crime of
Assault in the Second Degree;

(3) That the defendant or an accomplice caused the death of ERIK TOEWS in the course of and
in furtherance of such crime or in immediate flight from such crime;

(4) That ERIK TOEWS was not a participant in the crime; and

(5) That the acts ocpurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 27.04 (modified in section (1) to include reference to injuries resulting in death on a later date;
modified to include reference to accomplice in section (2))
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INSTRUCTION NO. -

To convict the defendant, JESSE HILL, of the crime of Murder in the Second Degree as charged
in the alternative in Count I, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on or about the 19th day of August, 2000, ERIK TOEWS was assault and suffered
injuries that resulted in his death on or about the 25th day of August, 2000;

(2) That the defendant or an accomplice was committing or attempting to commit the crime of
Assault in the Second Degree;

(3) That the defendant or an accomplice caused the death of ERIK TOEWS in the course of and
in furtherance of such crime or in immediate flight from such crime;

(4) That ERIK TOEWS was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing aIl- of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO.
A person commits the crime of Assault in the Second Degree when he or an accomplice

intentionally assaults another and thereby recklessly inflicts substantial bodily harm or assaults another

with a deadly weapon.

WPIC 35.10 (modified to include reference to accomplice)
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INSTRUCTION NO. -

A person commits the crime of Attempted Assault in the Second Degree when, with intentto

commit that crime, he or she does any act which is a substantial step toward the commission of that

crime.

WPIC 100.01
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INSTRUCTION NO. -

A substantial step is conduct which strongly indicates a criminal purpose and which is more than

mere preparation.

WPIC 100.05
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INSTRUCTIONNO.___

An assault is an intentional touching or striking of another person that is harmful or
offensive regardless of whether any physical injury is done to the person. A touching or striking-
1s offensive if the touching or striking would offend an ordinary person who is not unduly
sensitive.

An assault is also an act done with intent to inflict bodily injury upon another, tending but
failing to accomplish it and accompanied with the apparent present ability to inflict bodily injury

if not prevented. It is not necessary that bodily injury be inflicted.

WPIC 35.50
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INSTRUCTION NO. _
Deadly weapon means any weapon, device, instrument, substance or article, which under the

circumstances in which it is used, attempted to be used, or threatened to be used, is readily capable of

causing death or substantial bodily injury.

WPIC 35.50
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INSTRUCTION NO.
Substantial bodily harm means bodily injury that involves a temporary but substantial

disfigurement, or that causes a temporary but substantial loss or impairment of the function of any bodily

part or organ, or that causes a fracture of any bodily part.

WPIC 2.03.01
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INSTRUCTION NO.

Evidence has been introduced in this case on the subject of three incidents that occurred
on August 17, 2000, inyolving Richard Rice, Elmer Joe and Michae] Gour for the limited
purpose of determining whether Defendant Jesse Hill is guilty or not guilty of the robbery
charges arising from these incidents. You must not consider this evidence for any purpose

concerning Defendant Justin Hegney.

WPIC 5.30
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INSTRUCTION NO.

To convict the defendant, JESSE HILL, of the crime of Robbery in the First Degree as charged in

Count II, each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 17th day of August, 2000, the defendant or an accomplice unlawfully

took personal property, not belonging to the defendant or accomplice, from the person or in the presence

of RICHARD RICE;

(2) That the defendant or an accomplice intended to commit theft of the property;
(3) That the taking was against the person's will by the defendant's or an accomplice’s use or

threatened use of immediate force, violence or fear of injury to that person;

(4) That the force or fear was used by the defendant or an accomplice to obtain or retain

possession of the property or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant or an

accomplice inflicted bodily injury; and
(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable

doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 37.02(modified to include reference to accomplice)
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INSTRUCTION NO. ___

To convict the defendant, JESSE HILL, of the crime of Robbery in the First Degree as charged in
Count III, each of the following elements of the crime must be proved beyond a reasonable doubt:-

(1) That on or about the 17th day of August, 2000, the defendant or an accomplice unlawfully
took personal property, not belonging to the defendant or accomplice, from the person or in the presence
of ELMER JOE;

(2) That the defendant or an accomplice intended to commit theft of the property;

" (3) That the taking was against the person's will by the defendant's or an accomplice’s use or
threatened use of immediate force, violence or fear of injury to that person;

(4) That the force or fear was used by the defendant or an accomplice to obtain or retain
possession of the pfoperty Or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant or an
accomplice inflicted bodily injury; and

(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 37.02 (modified to include reference to accomplice)
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INSTRUCTION NO.
To convict the defendant, JESSE HILL, of the crime of Robbery in the First Degree as charged
in Count IV,

each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 17th day of August, 2000, the defendant or an accomplice unlawfully

took personal property, not belonging to the defendant or accomplice, from the person or in the presence

of MICHAEL GOUR;

(2) That the defendant or an accomplice intended to commit theft of the property;

| (3) That the taking was against the person's will by the defendant's or an accomplice’s use or

threatened use of immediate force, violence or fear of injury to that person;

(4) That the force or fear was used by the defendant or accomplice to obtain or retain possession

of the property or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant inflicted

bodily injury; and
(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable

doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.

WPIC 37.02 (modified to add accomplice language)
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INSTRUCTION NO.

Upon retiring to the jury room for your deliberation of this case, your first duty isto selecta
presiding juror. It is his or her duty to see that discussion is carried on in a sensible and orderly fashion,
that the issues submitted for your decision are fully and fairly discussed, and that every juror has an
opportunity to be heard and to participate in the deliberations upon each question before the Jjury.

You will be furnished with all of the exhibits admitted in evidence, these Instructions, and six
verdict forms; verdict forms A and B for Defendant JUSTIN HEGNEY, and verdict forms A, B,C, D,
and E for Defendant JESSE HIL L.

When completing the verdict forms, you will first consider the crime of Murder in the First
Degree as charged. If you unanimously agree on a verdict, you must fill in the blank provided in verdict
form A the words "not guilty" or the word "guilty," according to the decision youreach. If you cannot
agree on a verdict, do not fill in the blank provided in Verdict Form A.

If you find a defendant guilty on verdict form A, do not use verdict form B, If you find a
defendant not guilty of the crime of Murder in the First Degree, or if after fu] and careful consideration
of the evidence you cannot agree on tﬁat crime, you will then consider the lesser crime of Murder in the
Second Degree. If you unanimously agree on a verdict, you must fill in the blank provided in verdict
form B the words "not guilty" or the word "guilty," according to the deciéion youreach. If you cannot
agree on a verdict, do not fill in the blank provided in Verdict Form B.

If you find the defendant guilty of the crime of Murder but have a reasonable doubt as to which
of two or more degrees of that crime the defendant is guilty, it is your duty to find the defendant not
guilty on verdict form A and to find the defendant guilty of the lesser degree on verdict form B.

You must then fill in the blank provided in each of the remaining verdict forms, C, D and E with

WPIC 155.00 (modified to include language from wpIc 151.00 to address three counts of robbery
against Defendant Hill)
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respect to Defendant JESSE HILL, with the words “not guilty” or the word “guilty”, according to the
decision you reach.

Since this is a criminal case, each of you must agree for you to return a verdict. When al] of you
have so agreed, fill in the proper form of verdicts to express your decision. The presiding juror will sign

it and notify the judicial assistant, who will conduct you into court to declare your verdict.

WPIC 155.00 (modified to include language from WpIC 151.00 to address three counts of robbery
against Defendant Hill)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01150-4
VS.
JUSTIN HEGNEY, VERDICT FORM A
Defendant.

We, the jury, find the defendant

(Not Guilty or Guilty) of the

crime of Murder in the First Degree as charged in Count I.

PRESIDING JUROR

WPIC 180.01



P ("" : CLEZB87 2955 ggg:
- ( AN

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01150-4
Vs.
JUSTIN HEGNEY, VERDICT FORM B
Defendant.
We, the jury,

having found the defendant not guilty of the crime of Murder in the First Degree as

charged, or being unable to unanimously agree as to that charge, find the defendant, JUSTIN HEGNEY,

(Not Guilty or Guilty) of the crime of Murder in the Second Degree as

charged in the alternative in Count [,

PRESIDING JUROR

WPIC 180.05
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01989-1
vs.
JESSE HILL, VERDICT FORM A
Defendant.

We, the jury, find the defendant, JESSE HILL,

(Not Guilty or
Guilty) of the crime of Murder in the First Degree as charged in Count I.

PRESIDING JUROR

WPIC 180.01
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01989-1
VSs.
JESSE HILL, VERDICT FORM B
Defendant.

We, the jury, having found the defendant, JESSE HILL, not guilty of the crime of Murder in the

First Degree as charged, or being unable to unanimously agree as to that charge, find the defendant

(Not Guilty or Guilty) of the crime of the crime of Murder in the

Second Degree as charged in the alternative in Count II.

PRESIDING JUROR

WPIC 180.01
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01989-1
VS.
JESSE HILL, VERDICT FORM C
Defendant.

We, the jury, find the defendant, JESSE HILL, (Not Guilty or

Guilty) of the crime of Robbery in the First Degree as charged in Count II.

PRESIDING JUROR

WPIC 180.01



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01989-1
VS.
JESSE HILL, VERDICT FORM D
Defendant.

We, the jury, find the defendant, JESSE HILL,

(Not Guilty or
Guilty) of the crime of Robbery in the First Degree as charged in Count III.

PRESIDING JUROR

WPIC 180.01
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,
NO. 01-1-01989-1
Vs.
JESSE HILL, VERDICT FORM E
Defendant.

We, the jury, find the defendant, JESSE HILL,

(Not Guilty or
Guilty) of the crime of Robbery in the First Degree as charged in Count IV.

PRESIDING JUROR

WPIC 180.01
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INSTRUCTION NO.

The defendant is not compelled to testify, and the fact that the defendant has not testified cannot

be used to infer guilt or prejudice him in any way.

WPIC 6.31
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INSTRUCTION NO.

It is a defense to a charge of Murder in the First or Second Degree based upon committing or
attempting to commit the crimes of Robbery in the First Degree or Assault in the Second Degree that
the defendant:

(1) Did not commit the homicidal act or in any way solicit, request, command, importune, cause
or aid the commission thereof; and

- (2) Was not armed with a deadly weapon, or any instrument, article or substance readily capable
of causing death or serious physical injury; and

(3) Had no reasonable grounds to believe that any other participant was armed with such a
weapon, instrument, article or substance; and

(4) Had no reasonable grounds to believe that any other participaﬁt intended to engage in conduct
likely to result in death or serious physical injury.

This defense must be established by a preponderance of the evidence. Preponderance of the
evidence means that you must be persuaded, considering all the evidence in the case, that it is more
probably true than not true. If you find that the defendant has established this defense, it will be your

duty to return a verdict of not guilty.

WPIC 19.01
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INSTRUCTION NO.
Evidence has been introduced in this case on the subject of an incident that occurred at
the Duck Pond at Wright Park only for the purpose of determining whether on August 19, 2000,
Defendant Justin Hegney had knowledge of a plan to beat and take property from Erik Toews
when Erik Toews was confronted. You must not consider this evidence for any purpose

concerning Defendant Jesse Hill.

WPIC 5.30
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Instruction No.

Evidence has been introduced in this case on the subject of Jesse Hill’s presence at the scene of the

assault on Eric Toew’s for the limited purpose of impeaching the credibility of Jamar Spencer. Y ou must

not consider this evidence for any other purpose.

WPIC 5.30
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INSTRUCTION NO. /94
A person is reckless or acts recklessly when he knows of and disregards a substantial risk
\

that a wrongful act may occur and the disregard of such substantial risk is a gross deviation from

conduct that a reasonable person would exercise in the same situation.

Recklessness also is established if a person acts intentionally or knowingly,
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INSTRUCTION NO.

A person commits the crime of Attempted Robbery in the First Degree when, with intent

to commit that crime,_ he or she does any act which is a substantial step toward the commission of

that crime.

WPIC 100.01
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff, No. 01-1-01150-4
vSs.

DEFENDANT'’S PROPOSED
INSTRUCTIONS TO THE JURY

JUSTIN HEGNEY,

Defendant.

St N o P e el e et

DATED this day of January, 2002.
LAW OFFICES OF MONTE E.

HESTER, INC., P.S.
Attorneys for Defendant

By:

Wayne C. Fricke
WSB #16550
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JURY INSTRUCTION NO.

It is your duty to determine which facts have been
proved in this case from the evidence produced in court. It also
is your duty to accept the law from the court, regardless of what
you personally believe the law is or ought to be. You are to
apply the law to the facts and in this way decide the case.

The order in which these ‘instructions are given has no
significance as to their relative importance. The attorneys may
properly discuss any specific instructions they think are
particularly significant. You should consider the instructions
as a whole and should not place undue emphasis on any particular
instruction or part thereof.

A charge has been made by the prosecuting attorney by
filing a document, called an information, informing the defendant
of the charge. You are not to consider the filing of the
information or its .contents as proof of the matters charged.

The only evidence you are to consider consists of the
testimony of witnesses and the exhibits admitted into evidence.
It has been my duty to rule on the admissibility of evidence.

You must not concern yourselves with the reasons for these
v,rulings. You will disregard any evidence that either was not
admitted or that was stricken by the court. You will not be

provided with a written copy of testimony during your
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deliberations. Any exhibits admitted into evidence will go to
the jury room with you during your deliberations.

In determining whether any proposition has been proved,
you should consider all of the evidence introduced by all parties
bearing on the question. Every party is entitled to the benefit
of the evidence whether produced by that party or by another
party.

You are the sole judges of the credibility of the
witnesses and of what weight is to bg given to the testimony of
each. In considering the testimony of any witness, you may take
into account the opportunity and ability of the witness to
observe, the witness’s memory and manner while testifying, any
interest, bias or prejudice the witness may have, the
reasonableness of the testimony of the witness considered in
light of all the evidence, and any other factors that bear on
believability and weight.

The attorneys’ remarks, statements and arguments are
intended to help you understand the evidence and apply the law.
They are not evidence. Disregard any remark, statement or
argument that is not supported by the evidence or the law as
stated by the court.

The attorneys have the right and the duty to make any
objections that they deem appropriate. These objections should
not influence you, and you should make no assumptions because of
~objections by the attorneys.

The law does not permit a judge to comment on the

evidence in any way. A judge comments on the evidence if the
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judge indicates, by words or conduct, a personal opinion as to
the weight or believability of the testimony of a witness or of
other evidence. Although I have not intentionally done so, if it
appears to you that I have made a comment during the trial oxr in
giving these instructions, you must disregard the apparent
comment entirely.

You have nothing whatever to do with any punishment
that may be imposed in case of a violation of the law. The fact
that punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful.

You are officers of the court and must act impartially
and with an earnest desire to determine and declare the proper
verdict. Throughout your deliberations you will permit neither

sympathy nor prejudice to influence your verdict.

WPIC 1.02
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JURY INSTRUCTION NO. é;Z

As jurors, you have a duty to discuss the case with one
another and to deliberate in an effort to reach a unanimous
verdict. Each of you must decide the case for yourself, but only
after you consider the evidence impartially with your fellow
jurors. During your deliberations, you should not hesitate to
reexamine your own views and changé your opinion if you become
convinced that it is wrong. However, you should not change your
honest belief as to the weight or effect of the evidence soclely
because of the opinions of your fellow jurors, or for the mexe

purpose of returning a verdict.

WPIC 1.04
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JURY INSTRUCTION NO. ~:E§

The defendant has entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The State
is the plaintiff and has the burden of proving each element of
the crime beyond a reasonable doubt. The defendant has no buxrden
of proving that a reasonable doubt exists.

A defendant is presumed innocent. This presumption
continues throughout the entire trial unless you find during your
deliberations that it has been overcome by the evidence beyond a
reasonable doubt.

A reasonable doubt is one for which a reason exists and
may arise from the evidence or lack of evidence. Proof beyond a
reasonable doubt is proof that leaves you firmly convinced of the
defendant’s guilt. There are very few things in this world that
we know with absolute certainty, and in criminal cases the law
does not require proof that overcomes ever& possible doubt. If,
based on your consideration of the evidence, you are firmly
convinced that the defendant is guilty of the crime charged, you
must find him guilty. If, on the other hand, you think there is
a real possibility that he is not guilty, you must give him the

benefit of the doubt and find him not guilty.

WPIC 4.01A
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JURY INSTRUCTION NO. L4

Evidence may be either direct or circumstantial.
Direct evidence is that given by a witness who testifies
concerning facts that he or she has directly observed or
perceived through the senses. Circumstantial evidence is
evidence of facts or circumstances from which the existence or
nonexistence of other facts may be‘reasonably inferred from
common experience. The law makes no distinction between the
weight to be given to either direct or circumstantial evidence.

One is not necessarily more or less valuable than the other.

WPIC 5.01
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JURY INSTRUCTION NO. ‘<ES

Evidence that a witness has been convicted of a crime
may be considered by you in deciding what weight or credibility
should be given to the testimony of the witness and for no other

purpose.

WPIC 5.06
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JURY INSTRUCTION NO. L—O

A separate crime is charged against each defendant.
The charges have been joined for trial. You must consider and
decide the case oq each defendant separately. Your verdict as to
one defendant should not control your verdict as to any other

defendant.

All of the instructions apply to each defendant unless
a specific instruction states that it applies only to a specific

defendant.

WPIC 3.02
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JURY INSTRUCTION NO. 7

A witness who has special training, education or
experience in a particular sqience, profession or calling, may be
allowed to express an opinion in addition to giving testimony as
to facts. You are not bound, however, by such an opinion. In
determining the credibility and weight to be given such opinion
evidence, you may consider, among other things, the education,
training, experience, knowledge and ability of that witness, the
reasons given for the opinion, the sources of the witness
information, together with the factors already given you for

evaluating the testimony of any other witness.

WPIC 6.51
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JURY INSTRUCTION NO. is

The testimony of an alleged accomplice, given on behalf
of the plaintiff, should be subjected to careful examination in
the light of other evidence in the case, and should be acted upon
with great caution. You should not find the defendant guilty
upon such testimony alone unless, after carefully considering the
testimony, you are satisfied beyond a reasonable doubt of its

truth.

WPIC 6.05 (modified)
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JURY INSTRUCTION NO. C%
You may not consider an admission or incriminating

statement made out of court by one defendant as evidence against

a codefendant.

WPIC 6.42
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JURY INSTRUCTION NO. lﬁ)

The defendant is not compelled to testify, and the fact
that the defendant has not testified cannot be used to infer

guilt or prejudice him in any way.

WPIC 6.31
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JURY INSTRUCTION NO. \\

A person is an accomplice in the commission of a crime, if,
with knowledge that it will promote or facilitate the commission of
the crime, he or she either:

1. solicits, commands, encourages, or requests another
person to commit the crime; or

2. aids or agrees to aid another person in planning or
committing the crime.

The word "aid" means all assistance whether given by words,
acts, encouragement, support or presence. A person who is present at
the scene and ready to assist by his or her presence is aiding in the
commission of the crime. However, more than mere presence and
knowledge of the criminal activity of another must be shown to
establish that a person present is an accomplice.

Knowledge of an accomplice that the principal intended
to commit a particular crime does not impose strict liability for any
and all offenses that follow. An accomplice must have the purpose to
promote or facilitate the particular conduct that forms the basis for
the charge and the accomplice is not liable for conduct that does not

fall within this purpose.

WPIC 10.51 (modified)
State v. Roberts, 142 Wn.2d 471, 14 P.3d4 713 (2000)
State v. Sarausad II, Wn.App , 34 P.3d 916, 921 (2001)
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JURY INSTRUCTION NO. \1

A person knows or acts knowingly or with knowledge when
he or she is aware of a fact, circumstance or result which is
described by law as being a crime, whether or not the person is

aware that the fact, circumstance or result is a crime.

WPIC 10.02 {(modified)
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JURY INSTRUCTION NO. \5

A person commits the crime of murder in the first
degree when he or an accomplice commits or attempts to commit
robbery and in the course of or in furtherance of such crime or
in immediate flight from such crime he or another participant

causes the death of a person other than one of the participants.

_“WPIC 26.03
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JURY INSTRUCTION NO. 1 l

A person commits the crime of robbery when he or she
unlawfully and with intent to commit theft thereof takes personal
property from the person of another against that person’s will by
the use or threatened use of immediate force, violence, or fear
of injury to that person. The force or fear must be used to
obtain or retain possession of the property or to prevent or
overcome resistance to the taking, in either of which cases the
degree of force is immaterial. The taking constitutes robbery
whenever it appears that, although the taking was fully completed
without the knowledge of the person from whom it was taken, such

knowledge was prevented by the use of force or fear.

~ WPIC 37.50
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JURY INSTRUCTION NO. lfi)

A person acts with intent or intentionally when acting
with the objective or purpose to accomplish a result which

constitutes a crime.

WPIC 10.01
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JURY INSTRUCTION NO. \ Lp

A person commits the crime of robbery in the first
degree when in the commission of a robbery or in immediate £1ight
therefrom he or she is armed with a deadly weapon or displays
what appears to be a firearm or other deadly weapon or inflicts

bodily injury.

WPIC 37.01
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JURY INSTRUCTION NO. 17

To constitute murder, there must be a causal connection
between the death of a human being and the criminal conduct of a
defendant so that the act done was a proximate cause of the
resulting death.

The term "proximate cause" means a cause which, in a
direct sequence, unbroken by any ne\_»z independent cause, produces
the death, and without which the death would not have happened.

There may be more than one proximate cause of a death.

WPIC 25.02
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JURY INSTRUCTION NO. _Jj%_

If you are satisfied beyond a reasonable doubt that the
acts of the defendant were a proximate cause of the death of the
deceased, it is not a defense that the conduct of the deceased or
another may also have been a proximate cause of the death.

If a proximate cause of the death was a later
independent intervening act of thé deceased or another which the
defendant, in the exercise of ordinary care, could not reasonably
have anticipated as likely to happen, the defendant’s acts are
superseded by the intervening cause and are not a proximate cause
of the death.

However, if in the exercise of ordinary care, the
defendant should reasonably have anticipated the intervening
cause, that cause does not supersede defendant’s original acts
and defendant’s acts are a proximate cause. It is not necessary
that the sequence of events or the particular injury be
foreseeable. It is only necessary that the death fall within the
general field of danger which the defendant should have

reasonably anticipated.

WPIC 25.03
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JURY INSTRUCTION NO.

To convict the defendant of the crime of murder in the
first degree, each of the following elements of the crime must be
proved beyond a reasonable doubt:

(1) That on or about the 19th day of August, 2000,
Erik Toews was killed;

(2) That the defendant Qas attempting to commit
robbery in the first degree;

(3) That the defendant or an accomplice caused the
death of Erik Toews in the course of or in furtherance of
robbery; i

(4) Thgt Erik Toews was not a participant in the
crime; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these
elements has been proved beyond a reasonable doubt, then it will
be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the
evidence, you have a reasonable doubt as to any one of these

elements, then it will be your duty to return a verdict of not

- guilty.

WPIC 26.04 (modified)
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JURY INSTRUCTION NO. aO

If you are not satisfied beyond a reasonable doubt that
the defendant is guilty of the crime charged, the defendant may
be found guilty of any lesser crime, the commission of which is
necessarily included in the crime charged, if the evidence is
sufficient to establish the defendant’s guilt of such lesser
crime beyond a reasonable doubt. '

The crime of murder in the first degree necessarily
includes the lesser crimes of robbery in the first degree.

When a crime has been proven against a person and there
exists a reasonable doubt as'to which of two or more degrees or
crimes that person is guilty, he or she shall be convicted only

of the lowest degree or crime.

WPIC 4.11
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JURY INSTRUCTION NO. ‘;2

To convict the defendant of the crime of robbery in the
first degree, each of the following elements of the crime must be
proved beyond a reasonable doubt:

(1) That on or about the 19th day of August, 2000, the
defendant or an accomplice unlawfully took personal property from
the person of another; ‘

(2) That the defendant or an accomplice intended to
commit theft of the property;

(3) That the taking was against the perscon’s will by
the defendant’s use or threatened use of immediate force,
violence or fear of injury to that person;

(4) That force or fear was used by the defendant to
obtain or retain possession of the property or to prevent or
overcome resistance to the taking;

(5) That in the commission of these acts or in
immediate flight therefrom the defendant was armed with a deadly
weapon or inflicted bodily injury; and

(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these

‘elements has been proved beyond a reasonable doubt, then it will

be your duty to return a verdict of guilty.
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on the other hand, if, after weighing all of the
evidence, you have a reasonable doubt as to any one of these

elements, then it will be your duty to return a verdict of not

guilty.

WPIC 37.02
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JURY INSTRUCTION NO. éQEQ

A person commits the crime of murder in the second
degree when he or she commits assault in the second degree and in
the course of and in furtherance of such crime or in immediate
flight from such crime he or an accomplice causes the death of a

person other than one of the participants.

s

WPIC 27.03
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JURY INSTRUCTION NO. 33

An assault is an intentional touching or striking with
unlawful force, that is harmful or offensive regardless of
whether any physical injury is done to the person. A touching or
striking is offeﬁsive if the touching or striking would offend an
ordinary person who is not unduly sensitive.

An assault is also an act, with unlawful force, done
with the intent to create in another apprehension and fear of
bodily injury, and which in fact creates in another a reasoriable
apprehension and imminent fear of bodily injury even though the

act did not actually intend to inflict bodily injury.

WPIC 35.50
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JURY INSTRUCTION NO. Qq

A person commits the crime of assault in the second
degree when he intentionally assaults another and thereby
recklessly inflicts substantial bodily harm or assaults another

with a deadly weapon.

WPIC 35.10
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JURY INSTRUCTION NO. 25

Substantial bodily harm means bodily injury that
involves a temporary but substantial disfigurement, or that
causes a temporary but substantial loss or impairment of the

function of any bodily part or organ, or that causes a fracture

of any bodily part.

WPIC 2.03.01
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JURY INSTRUCTION NO. a(‘(

To convict the defendant of the crime of murder in the
second degree, each of the following elements of the crime must be
proved beyond a reasonable doubt:

(1) That on or about the 19th day of August, 2000, Erik Toews
was killed;

(2) That the defendant was attempting to commit assault in the
second degree;

(3) That the defendant or an accomplice caused the death of
Erik Toews in the course of or in furtherance of assault in the
second degree;

(4) That Erik Toews was not a participant in the
crime; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has
been proved beyond a reasonable doubt, then it will be your duty to
return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you
have a reasonable doubt as to any one of these elements, then it

will be your duty to return a verdict of not guilty.

WPIC 27.04
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JURY INSTRUCTION NO. &—}

If you are not satisfied beyond a reascnable doubt that
the defendant is guilty of the crime charged, the defendant may
be found guilty of any lesser crime, the commission of which is
necessarily included in the crime charged, if the evidence is
sufficient to establish the defendant’s guilt of such lesser
crime beyond a reasonable doubt.

The crime of murder in the second degree necessarily
includes the lesser crimes of assault in the second degree and
assault in the third degree.

When a crime has been proven against a person and there
exists a reasonable doubt as to which of two or more degrees or
crimes that person is guilty, he or she shall be convicted only

of the lowest degree or crime.

WPIC 4.11
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JURY INSTRUCTION NO. g;zié

To convict the defendant of the crime of assault
in the second degree, each of the following elements of the
crime must be proved beyond a reasonable doubt :

(1) That on or about the 19th day of August, 2000,
the defendant or an accomplicg intentionally assaulted Erik
Toews;

(2) That the defendant or an accomplice thereby
recklessly inflicted substantial bodily harm on Erik Toews;
and

(3) That the acts occurred in the State of
Washington.

If you find from the evidence that each of these
elements has been proved beyond a reasonable doubt, then it
will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the
evidence, you have a reasonable doubt as to any one of these
elements, then it will be your duty to return a verdict of

not guilty.

WPIC 35.13
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JURY INSTRUCTION NO. aq

A person commits the crime of assault in the third
degree when under circumstances not amounting to assault in the
second degree he with criminal negligence causes bodily harm to
another person by means of a weapon or other instrument or thing
likely to produce bodily harm or with criminal negligence, causes
bodily harm accompanied by substanéial pain that extends for a

period sufficient to cause considerable suffering.

WPIC 35.20
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JURY INSTRUCTION NO. :3()

To convict the defendant of the crime of assault in the
third degree, each of the following elements of the crime must be
proved beyond a reasonable doubt:

(1) That on or about the 19th day of August, 2000, the
defendant caused bodily harm to Erik Toews;

(2) That the physical inﬁury was caused by a weapon or
other instrument or thing likely to produce bodily harm;

(3) That the defendant acted with criminal negligence;
and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these
elements has been proved beyond a reasonable doubt, then it will
be your duty to return a verdict of guilty.

On the other hand, if, after we%ghing all of the
evidence, you have a reasonable doubt as to any one of these
elements, then it will be your duty to return a verdict of not

guilty.

WPIC 35.22
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JURY INSTRUCTION NO. ':5)

You will also be furnished with special verdict forms.
If you find the defendant not guilty do not use the special
verdict forms. If you find ﬁhe defendant guilty, you will then
use the special verdict forms and fill in the blanks with the
answer "yes" or "no" according to the decision you reach. In
order to answer the special verdict forms "yes", you must
unanimously be satisfied beyond a reasonable doubt that "yes" is
the correct answer. If you have a reasonable doubt as to the

question, you must answer "no".

WPIC 160.00
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JURY INSTRUCTION NO. Es:l

Upon retiring to the jury room for your deliberation of
this case, your first duty is to select a presiding juror. It is
his or her duty to see that discussion is carried on in a
sensible and orderly fashion, that the issues submitted for your
decision are fully and fairly discussed, and that every juror has
an opportunity to be heard and to‘participate in the
deliberations upon each question before the jury.

You will be furnished with all of the exhibits admitted
in evidence, these instructions, and five verdict forms, A-1,
A-2, B-1, B-2, and B-3.

When completing the verdict forms, you will first
consider the crime of murder in the first degree as charged in
the information. 1If you unanimously agree on a verdict, you must
fill in the blank provided in verdict form A-1 the words "not
guilty" or the word "guilty", according to the decision you
reach. If you cannot agree on a verdict, do not fill in the
blank provided in verdict form A-1.

If you find the defendant guilty on verdict form A-1,
do not use verdict forms A-2 or B-1, B-2 or B-3. If you find the
- defendant not guilty of the crime of murder in the first degree,
or if after full and careful consideration of the evidence you

cannot agree on that crime, you will consider the lesser included
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crime of robbery in the second degree. If you unanimously agree
on a verdict, you must fill in the blank provided in verdict form
A-2 the words "not guilty" or the word "guilty", according to the
decision you reach. 1If you cannot agree on a verdict, do not
fill in the blank provided in verdict form A-2.

You will next consider the charge of murder in the
second degree as charged in the alternative. If you unanimously
agree on a verdict, you must fill in the blank provided in
verdict form B-1 the words "not guilty" or the word "guilty",
according to- the decision you reach. If you cannot agree on a
verdict, do not fill in the blank provided in verdict form B-1.

If you find the defendant guilty on verdict form B-1,
do not use verdict form B-2 or B-3. If you find the defendant
not guilty of the crime of murder in the second degree, or if
after full and careful consideration of the evidence you cannot
agree on that crime, you will consider the lesser crime of
assault in the second degree. If you unanimously agree on a
verdict, you must £ill in the blank provided in verdict form B-2
the words "not guilty" or the word "guilty", according to the
decision you reach.

If you find the defendant guilty of the crime of
assault but have a reasonable doubt as to which of two or more
degrees of that crime the defendant is guilty, it is your duty to
find the defendant not guilty on verdict form B-2 and to find the
. defendant guilty of the lesser included crime of assault in the

third degree on verdict form B-3.
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Since this is a criminal case, each of you must agree
for you to return a verdict. When all of you have so agreed,
fill in the proper form of verdict or verdicts to express your
decision. The presiding juror will sign it and notify the

bailiff, who will conduct you into court to declare your verdict,

WPIC 155.00



CLX2B7 2955 ggi1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff, NO. 01-1-01150-4
v. VERDICT FORM A-1
JUSTIN HEGNEY,

Defendant.

We, the jury, find the defendant Justin Hegney,

of the crime of Murder in the First

(write not guilty or guilty)

Degree as charged in the information.

Presiding Juror

WPIC 180.01
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, No. 01-1-01150-4
vVs.
JUSIN HEGNEY, VERDICT FORM A-2

Defendant.

We, the jury, having found the defendant Justin Hegney,
not guilty of the crime of Murder in the First Degree as charged,
or being unable to unanimously agree as to that charge, find the

defendant . of the crime of the lesser
(write not guilty or guilty)

included crime of Robbery in the Second Degree.

Presiding Juror

WPIC 180.05
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff, NO. 01-1-01150-4
V. VERDICT FORM B-1
JUSTIN HEGNEY,

Defendant.

We, the jury, find the defendant Justin Hegney,

of the crime of Murder in the Second

(write not guilty or guilty)

Degree as charged in the alternative of the information.

Presiding Juror

WPIC 180.01
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff, No. 01-1-01150-4
vs.
JUSTIN HEGNEY, VERDICT FORM B-2

Defendant.

We, the jury, having found the defendant Justin Hegney,
not guilty of the crime of Murder in the Second Degree as
charged, or being unable to unanimously agree as to that charge,

find the defendant of the lesser
(write not guilty or guilty)

included crime of Assault the Second Degree.

Presiding Juror

WPIC 180.05
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff, NO. 01-1-01150-4
Vs, VERDICT FORM B-3
JUSTIN HEGNEY,

Defendant.

We, the jury, having found the defendant Justin Hegney not
guilty of the crime of Assault in the Second Degree, or being
unable to unanimously agree as to that charge, find the defendant

of the crime of Assault in the Third

(write not guilty or guilty)

Degree.

Presiding Juror

WPIC 180.06
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'R THE COUNTY OF PIERCE

CTINGY 02-04-02
STATE OF WASHINGTON,
Plaintiff, )
NO.*01-1:01150:4 ¥

vs. 01-1-01989-1

JUSTIN HEGNEY and

JESSE HILL, ORIGINAL

Defendants.

COURT'S INSTRUCTIONS TO THE JURY

DATED this =224 o242 day ofq,gzw , 2002.

@Xm

KAREN L. STROMBOM, JUDGE

DEPT. 18
INOPEN COURT
JAN 28 2002
Pterce %ty Clerk
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INSTRUCTION NO. /_

[tis your duty to determine which facts have been proved in this case from the evidence
produced in court. It also is your duty to accept the law from the court, regardless of what you
personally believe the law is or ought to be. You are to apply the law to the facts and in this way decide
the case.

The order in which these instructions are given has no significance as to their relative
irrlportance. The attorneys may properly discuss any specific instructions they think are particularly
significant. You should consider the instructions as a whole and should not place undue emphasis on
any particular instruction or part thereof,

A charge has been made by the prosecuting _attorney by filing a document, called an information,
informing the defendants of the charge. You are not to consider the filing of the information or its
contents as proof of the matters charged.

The only evidence you are to consider consists of the testimony of the witnesses and the exhibits
admitted into evidence. It has been my duty to rule on the admissibility of evidence. You must not
concern yourselves with the reasons for these rulings. You will disregard any evidence that either was
not admitted or that was stricken by the court. You will not be provided with a written copy of
testimony during your deliberations. Any exhibits admitted into evidence will go to the jury room with
you during your deliberations. |

In determining whether any proposition has been proved, you should consider all of the evidence
introduced by all parties bearing on the question. Every party is entitled to the benefit of the evidence
whether produced by that party or by another party.

You are the sole judges of the credibility of the witnesses and of what weight is to be given the
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testimony of each. In considering the testimony of any witness, you may take into account the
opportunity and ability of the witness to observe, the witness' memory and manner while testifying, any
interest, bias or prejudice the witness may have, the reasonableness of the testimony of the witness
considered in light of all the evidence, and any other factors that bear on believability and weight.

The attorneys’ remarks, statements and arguments are intended to help you understand the
evidence and apply the law. They are not evidence. Disregard any remark, statement or argument that is
not supported by the evidence or the law as stated by the court.

The attorneys have the right and the duty to make any objections that they deem appropriate.
These objections should not influence you, and you should make no assumptions because of objections
by the attorneys.

The law does not permit a judge to comment on the evidence in any way. A judge comments on
the evidence if the judge indicates, by words or conduct, 2 personal opinion as to the weight or
believability of the testimony of a witness or of other evidence. Although I have not intentionally done
so, if it appears to you that I have made a comment during the trial or in giving these instructions, you
must disregard the apparent comment entirely.

You have nothing whatever to do with any punishment that may be imposed in case of a
violation of the law. The fact that punishment may follow conviction cannot be considered by you
except insofar as it may tend to make you careful.

You are officers of the court and must act impartially and with an earnest desire to determine and
declare the proper verdict. Throughout your deliberations you will permit neither sympathy nor

prejudice to influence your verdict.
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INSTRUCTION NO. X

The defendants have entered a plea of not guilty. That plea puts in issue every element of the
crimes charged. The State is the plaintiff, and has the burden of proving each element of the crimes
beyond a reasonable doubt.

A defendant is presumed innocent. This presumption continues throughout the entire trial unless
during your deliberations you find it has been overcome by the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the evidence or lack of
evidence. It is such a doubt as would exist in the mind of a reasonable person after fully, fairly and
carefully considering all of the evidence or lack of evidence. If, after such consideration, you have an

abiding belief in the truth of the charge, you are satisfied beyond a reasonable doubt.
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INSTRUCTION NO. J
A separate crime is charged against one or more of the defendants in each count. The
charges have been joined for trial. You must decide the case of each defendant or each crime

charged against that defendant separately. Your verdict on any count as to any defendant should

not control your verdict on any other count or as to any other defendant.
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INSTRUCTION NO. ¢

A person commits the crime of Murder in the First Degree when he or an accomplice commits or

attempts to commit the crime of Robbery in the First Degree, and in the course of or in furtherance of

such crime or in immediate flight from such crime, he or another participant causes the death of a person

other than one of the participants.
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INSTRUCTION NO. J/

To convict either the defendant JUSTIN HEGNEY or the defendant JESSE HILL of the
crime of Murder in the First Degree as charged in Count I, each of the following elements of the
crime must be proved beyond a reasonable doubt;

(1) That on or about the 19th day of August, 2000, ERIK TOEWS suffered injuries that
resulted in his death on or about the 25th day of August, 2000:

(2) That the defendant or an accomplice was committing or attempting to commit the
crime of Robbery in the First Degree;

(3) That the defendant or an accomplice caused the death of ERIK TOEWS in the course
of or in the furtherance of such crime or in immediate flight from such crime;

(4) That ERIK TOEWS was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. (>

A person who is an accomplice in the commission of the crime is guilty of that crime
whether present at the scene or not.

A person is an accomplice in the commission of the crime if, with knowledge that it will
promote or facilitate the commission of the crime, he or she either:

(1) solicits, commands, encourages, or requests another person to commit the crime; or

(2) aids or agrees to aid another person in planning or committing the crime.

The word "aid" means all assistance whether given by words, acts, encouragement,
support, or presence. A person who is present at the scene and ready to assist by his or her
presence is aiding in the commission of the crime. However, more than mere presence and

knowledge of the criminal activity of another must be shown to establish that a person present is

an accomplice.
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INSTRUCTION NO. _7

A person commits the crime of Robbery in the First Degree when in the commission of a robbery

or in immediate flight therefrom he or an accomplice is armed with a deadly weapon, or displays what

appears to be a deadly weapon, or inflicts bodily injury.
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*

INSTRUCTION NO. &

A person commits the crime of robbery when he or an accomplice unlawfully and with intent to
commit theft thereof takes personal property, not belonging to the defendant, from the person or in the
presence of another against that person's will by the use or threatened use of immediate force, violence,
or fear of injury to that person or to that person's property or to the person or property of anyone. The
force or fear must be used to obtain or retain possession of the property or to prevent or overcome
resistance to the taking, in either of which cases the degree of force is immaterial. The taking constitutes
robbery whenever it appears that, although the taking was fully completed without the knowledge of the

person from whom it was taken, such knowledge was prevented by the use of force or fear.
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INSTRUCTION NO. _?_
A person commits the crime of Attempted Robbery in the First Degree when, with intent

to commit that crime, he or an accomplice does any act which is a substantial step toward the

commission of that crime.
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INSTRUCTION NO. /0

A substantial step is conduct which strongly indicates a criminal purpose and which is more than

mere preparation.
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INSTRUCTION No. //_

A person knows or acts knowingly or with knowledge when he is aware of 2 fact,
circumstance or result which is described by law as being a crime, whether or not the person is
aware that the fact, circumstance or result is a crime.

If a person has information which would lead a reasonable person in the same situation to
believe that facts exist which are described by law as being a crime, the jury is permitted but not
required to find that he acted with knowledge.

Acting knowingly or with knowledge also is established if a person acts intentionally.
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INSTRUCTION NO, /=

A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result which constitutes a crime.
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INSTRUCTION NO. /3
Bodily injury, physical injury or bodily harm means physical pain or injury, illness or an

impairment of physical condition.
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INSTRUCTION NO. Q’
Deadly weapon means any weapon, device, instrument, substance or article, which under the

circumstances in which it is used, attempted to be used, or threatened to be used, is readily capable of

causing death or substantial bodily injury.
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INSTRUCTION NO. /5~

A person commits the crime of Murder in the Second Degree when he or an accomplice
commits or attempts to commit the crime of Assault in the Second Degree, and in the course of
and in furtherance of such crime or in immediate flight from such crime he or an accomplice

causes the death of a person other than one of the participants.
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INSTRUCTION NO. /&

To convict either the defendant JUSTIN HEGNEY or the defendant JESSE HILL, of the
crime of Murder in the Second Degree as charged in the alternative in Count I, each of the
following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 19th day of August, 2000, ERIK TOEWS was assaulted and
suffered injuries that resulted in his death on or about the 25th day of August, 2000;

(2) That the defendant or an accomplice was committing or attempting to commit the
crime of Assault in the Secbnd Degree.

(3) That the defendant or an accomplice caused the death of ERIK TOEWS in the course
of and in furtherance of such crime or in immediate flight from such crime;

(4) That ERIK TOEWS was not a participant in the crime; and

(5) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

#0146
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INSTRUCTION NO. /7
A person commits the crime of Assault in the Second Degree when he or an accomplice

intentionally assaults another and thereby recklessly inflicts substantial bodily harm or assaults another

with a deadly weapon.
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INSTRUCTION No. /¢

A person commits the crime of Attempted Assault in the Second Degree when, with
intent to commit that crime, he or an accomplice does any act which is a substantial step toward

the commisston of that crime.
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INSTRUCTION NO. /9
An assault is an intentional touching or striking of another person that is harmful or
offensive regardless of whether any physical injury is done to the person. A touching or striking
is offensive if the touching or striking would offend an ordinary person who is not unduly
sensitive.
An assault is also an act done with intent to inflict bodily injury upon another, tending but
failing to accomplish it and accompanied with the apparent present ability to inflict bodily injury

if not prevented. It is not necessary that bodily injury be inflicted.
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INSTRUCTION NO. /94
A person is reckless or acts recklessly when he knows of and disregards a substantial risk
that a wrongful act may occur and the disregard of such substantial risk is a gross deviationt from

conduct that a reasonable person would exercise in the same situation.

Recklessness also is established if a person acts intentionally or knowingly,



CLXZ2B7 2955 86151

INSTRUCTION NO. %€
Substantial bodily harm means bodily injury that involves a temporary but substantial

disfigurement, or that causes a temporary but substantial loss or impairment of the function of any bodily

part or organ, or that causes a fracture of any bodily part.
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INSTRUCTIONNO. 2/

If you are not satisfied beyond a reasonable doubt that a defendant is guilty of the crime
charged, a defendant may be found guilty of any lesser crime, the commission of which is
necessarily included in the crime charged, if the evidence is sufficient to establish a defendant's
guilt of such lesser crime beyond a reasonable doubt.

The crime of Murder in the First Degree necessarily includes the lesser crime of Robbery in
the First Degree.

When a crime has been proven against a person and there exists a reasonable doubt as to

which of two or more crimes that person is guilty, he “shall be convicted only of the lowest crime.
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INSTRUCTION NO. =22

To convict either the defendant Justin Hegney or the defendant Jesse Hill of the crime of
Robbery in the First Degree, each of the following elements of the crime must be proved beyond a
reasonable doubt:

(1) That on the 19th day of August, 2000, a defendant or an accomplice unlawfully took
personal property from the person of another;

(2) That a defendant or an accomplice intended to commit theft of the property;

(3) That the taking was against the person's will by a defendant's or an accomplice’s use or
threatened use of immediate force, violence or fear of injury to that person;

(4) That the force or fear was used by a defendant or an accomplice to obtain or retain
possession of the property;

(5) That in the commission of these acts, a defendant or.an accomplice inflicted bodily
injury; and

(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements have been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO., =23

If you are not satisfied beyond a reasonable doubt that a defendant is guilty of the crime
charged, a defendant may be found guilty of any lesser crime, the commission of which is
necessarily included in the crime charged, if the evidence is sufficient to establish a defendant's
guilt of such lesser crime beyond a reasonable doubt.

The crime of Murder in the Second Degree necessarily includes the lesser crime of A ssault
in the Second Degree and Assault in the Third Degree.

When a crime has Been proven against a person and there exists a reasonable doubt as to

which of two or more crimes that person is guilty, he “shall be convicted only of the lowest crime.
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JURY INSTRUCTION NO. °3§/

To convict either the defendant Justin Hegney or
the defendant Jesse Hill of the crime of assault in the
second degree, each of the following elements of the crime
must be proved beyond a reasonable doubt:

(1) That on or about the 19th day of August, 2000,
the defendant or an accompllce intentionally assaulted Erik
Toews;

(2) That the defendant or an accomplice thereby
recklessly inflicted substantial bodily harm on Erik Toews;
and

(3) That the acts occurred in the State of
Washington.

If you find from the evidence that each of these
elements has been proved beyond a reasonable doubt, then it
will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the
evidence, you have a reasonable doubt as to any one of these
elements, then it will be your duty to return a verdict of

not guilty.
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JURY INSTRUCTION NO. o235

A person commits the crime of assault in the third
degree when under circumstances not amounting to assault in the
second degree he with criminal negligence causes bodily harm to
another person by means of a weapon or other instrument or thing
likely to produce bodily harm or with criminal negligence, causes
bodily harm accompanied by substantial pain that extends for a

period sufficient to cause considerable suffering.
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JURY INSTRUCTION NO. 2

To convict either the defendant Justin Hegney or the
defendant Jesse Hill of the crime of assault in the third degree,
each of the following elements of the crime must be proved beyond
a reasonable doubt:

(1) That on or about the 19th day of August, 2000, the
defendant or an accomplice caused Bodily harm to Erik Toews;

(2) That the physical injury was caused by a weapon or
other instrument or thing likely to produce bodily harm;

(3) That the defendant or an accomplice acted with
criminal negligence; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these
elements has been proved beyond a reasonable doubt, then it will
be your duty to return a verdict of guilty.

Oﬁ the other hand, if, after weighing all of the
evidence, you have a reasonable doubt as to any one of these
elements, then it will be your duty to return a verdict of not

guilty.
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JURY INSTRUCTION NO. o7

A .person is criminally negligent or acts with criminal
negligence when he or she fails to be aware of a substantial risk
that a wrongful act may occur and the failure to be aware of such
substantial risk constitutes a gross deviation from the standard
of care that a reasonable person would exercise in the same

situation.

Criminal negligence is also established if a person

acts intentionally or knowingly.
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INSTRUCTION NO. =7

To convict the defendant, JESSE HILL, of the crime of Robbery in the First Degree as charged in
Count II, each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 17th day of August, 2000, the defendant or an accomplice unlawfully
took personal property, not belonging to the defendant or accomplice, from the person or in the presence
of RICHARD RICE;

(2) That the defendant or an accomplice intended to commit theft of the property;

(3) That the taking was against the person's will by the defendant's or an accomplice’s use or
threatened use of immediate force, violence or fear 6f injury to that person;

(4) That the force or fear was used by the defendant or an accomplice to obtain or retain
possession of the property or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant or an
accomplice inflicted bodily injury; and

(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. =7

To convict the defendant, JESSE HILL, of the crime of Robbery in the First Degree as charged in
Count I1I, each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 17th day of August, 2000, the defendant or an accomplice unlawfully
took personal property, not belonging to the defendant or accomplice, from the person or in the presence
of ELMER JOE;

(2) That the defendant or an accomplice intended to commit theft of the property;

(3) That the taking was against the person's will by the defendant's or an accomplice’s use or
threatened use of immediate force, violence or fear of injury to that person;

(4) That the force or fear was used by the ciefendant or an accomplice to obtain or retain
possession of the property or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant or an
accomplice inflicted bodily injury; and

(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a r;easonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 32

To convict the defendant, JESSE HILL, of the crime of Robbery in the First Degree as charged
in Count IV, each of the following eléments of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 17th day of August, 2000, the defendant or an accomplice unlawfully
took personal property, not belonging to the defendant or accomplice, from the person or in the presence
of MICHAEL GOUR;

(2) That the defendant or an accomplice intended to commit theft of the property;

(3} That the taking was against the person's will by the defendant's or an accomplice’s use or
threatened use of immediate force, violence or fear of injury to that person;

(4) That the force or fear was used by the défendant or accomplice to obtain or retain possession
of the property or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom the defendant inflicted
bodily injury; and

(6) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a reasonable
doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as to any

one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. _3_/_

Evidence has been introduced in this case on the subject of three incidents that occurred
on August 17, 2000, involving Richard Rice, Elmer Joe and Michael Gour for the limited
purpose of determining whether Defendant Jesse Hill is guilty or not guilty of the robbery
charges arising from these incidents. You must not consider this evidence for any purpose

concerning Defendant Justin Hegney.
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INSTRUCTION NO. J&-
Evidence has been introduced in this case on the subject of an incident that occurred at
the Duck Pond at Wright Park only for the purpose of determining whether on August 19, 2000,
Defendant Justin Hegney had knowledge of a plan to assault and/or rob Erik Toews when Erik
Toews was confronted. You must not consider this evidence for any purpose concerning

Defendant Jesse Hill.
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INSTRUCTION NdJ_{

Evidence may be either direct or circumstantial. Direct evidence is that given by a witness who
testifies concerning facts that he or she has directly observed or perceived through the senses.
Circumstantial evvidence is evidence of facts or circumstances from which the existence or nonexistence
of other facts may be reasonably inferred from common experience. The law makes no distinction
between the weight to be given to either direct or circumstantial evidence. One is not necessarily more

or less valuable than the other.
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INSTRUCTION NO'. ﬁ/

A witness who has special training, education or experience in a particular science, profession or
calling, may be allowed to express an opinion in addition to giving testimony as to facts. Y ou are not
bound, however, by such an opinion. In determining the credibility and weight to be given such opinion
evidence, you may consider, among other things, the education, training, experience, knowledge and
ability of that witness, the reasons given for the opinion, the sources of the witness' information, together

with the factors already given you for evaluating the testimony of any other witness.
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INSTRUCTION NO. 35S~
You may not consider an admission or incriminating statement made out of court by one

defendant as evidence against a codefendant.
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JURY INSTRUCTION No. G

The defendant is not compelled to testify, and the fact
that the defendant has not testified cannot be used to infer

guilt or prejudice him in any way.
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JURY INSTRUCTION NO. 37

As jurors, you have a duty to discuss the case with one
another and to deliberate in an effort to reach a unanimous
verdict. Each of you must decide the case for yourself, but only
after you consider the evidence impartially with your fellow
jurors. During your deliberations, you should not hesitate to
reexamine your own views and changé your opinion if you become
convinced that it is wrong. However, you should not change your
honest belief as to the weight or effect of the evidence solely
because of the opinions of your fellow jurors, or for the mere

purpose of returning a verdict.
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INSTRUCTION NO.59

Upon retiring to the jury room for your deliberations of this case, your first duty is to
select a presiding juror. It is his or her duty to see that discussion is carried on in a sensible and
orderly fashion, that the issues submitted for your decision are fully and fairly discussed, and that
every juror has an opportunity to be heard and to participate in the deliberations upon each
question before the jury.

You will be furnished with all of the exhibits admitted in evidence, these instructions, and
special verdict forms.

When completing the verdict forms, you will first consider the crime of Murder in the
First Degree as charged for each defendant. If you unanimously agree on a verdict, you must fill
in the blank provided in Verdict Form A the words “not guilty” or the word “guilty,” according
to the decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in
Verdict Form A.

If you find a defendant guilty on Verdict Form A, do not use Verdict Forms B,C, D, or
E. If you find a defendant not guilty of the crime of Murder in the First Degree, or if after full
and careful consideration of the evidence you cannot agree on that crime, you will next consider
the alternative crime of Murder in the Second Degree. If you unanimously agree on a verdict,
you must fill in the blank provided in Verdict Form B the words “not guilty” or the word
“guilty”, according to the decision you reach. If you cannot agree on a verdict, do not fill in the
blank provided in Verdict Form B.

If you find a defendant guilty of the crime of murder but have a reasonable doubt as to

which of two or more alternatives of that crime a defendant is guilty, it is your duty to find a
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defendant not guilty of Murder in the First Degree on Verdict Form A, and to find a defendant
guilty of Murder in the Second Degree, the alternative crime in Verdict Form B.

If you find a defendant guilty on Verdict Form B, do not use Verdict Forms C,D,orE. If
you find a defendant not guilty on Verdict Form A or Verdict Form B, or if after full and careful
consideration of the evidence you cannot agree on Verdict Form A or Verdict Form B, you wilt
next consider the lesser included crime of Robbery in the First Degree. If you unanimously
agree on a verdict, you must fill in the blank provided in Verdict Form C the words “not guilty”
or the word *“guilty,” according to the decision you reach.

If you find a defendant guilty on Verdict Form C, do not use Verdict Forms D or E. If
you find a defendant not guilty of the crime of Robbery in the First Degree, or if after full and
careful consideration of the evidence you cannot agree on that crime, you will next consider the
lesser included crime of Assault in the Second Degree. If you unanimously agree on a verdict,
you must fill in the blank provided in Verdict Form D the words “not guilty” or the word
“guilty,” according to the decision you reach.

If you find a defendant guilty on Verdict Form D, do not use Verdict Form E. If you find
a defendant not guilty of the crime of Assault in the Second Degree, or if after full and careful
consideration of the evidence you cannot agree on that crime, you will next consider the lesser
included crime of Assault in the Third Degree. If you unanimously agree on a verdict, you must
fill in the blank provided in Verdict Form E the words “not guilty” or the word “guilty,”
according to the decision you reach.

If you find a defendant guilty of the crime of assault but have a reasonable doubt as to

-which of two degrees of that crime the defendant is guilty, it is your duty‘to find a defendant not

guilty on Verdict Form D and to find the defendant guilty of Assault in the Third Degree on
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Verdict Form E.

You must then fill in the blank provided in each of the remaining verdict forms, F, G, and
H, with respect to Defendant JESSE HILL, with the words “not guilty” or the word “guilty,”
according to the decision you reach.

Since this is a criminal case, each of you must agree for you to return a verdict. When all
of you have so agreed, fill in the proper form of verdicts to express your decision. The presiding
Juror will sign them and notify the judicial assistant, who will conduct you into court to declare

your verdict.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON, ORIGINAL

Plaintiff, NO. 01-1-01150-4 FE
vs. 50 ,va

VERDICT FORM A
JUSTIN HEGNEY,

Defendant. JUSTIN HEGNEY

We, the jury, find the defendant, JUSTIN HEGNEY,

é;zx~5$5 (Not Guilty or Guilty) of the crime of

7

Murder in the First Degree as charged in Count I.

:;;%gg;::zi ( ;521;
PRESIDING JUROR

oEPT 18
'\ OPEN COURT

JAN 28 2002
Clerk

Plerce County
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
CAUSE NO.01-1-01150-4
Plaintiff,
JUDGMENT AND SENTENCE (JS)
vs.
[Vﬁ Prison
JUSTIN MICHAEL HEGNEY, { J Jail One year or less
' { ] First Time Offender
Defendant. [ ] Special Sexual Offznder
DCB: 06/05/1985 Sentencing Alternative
SID NO.: WA20203762 [ ] Special Drug Offender
Sentencing Alternative
[ ] Breaking The Cycle (BTC)
I'. HEARING S T e
1.1 A sentencing hearing in this case was held on 2-2%-02 “and

the defendant, the defendant’s lawyer and the (deputy) prosecuting

ceestmeInie -
L2 L

attorney were present.

II. FINDINGS

There being no reason why judgment should not be. pronounced, the cour§

FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on 28th day of

January, 2002 by

[ ) plea. [X] jury-verdict [ ] bench trial of: L ana

JUDGMENT AND SENTENCE (JS) ﬂ
(Felony) (6£/2000) , 1 of 13
: (. J(D Q,\A}\F/\xﬂice of Prnsccunn; Ammcy

946 County-City Buikhngz 27
i -2171
~2 |9 |n>  Tecoma Washingwa 5340

Polaahanmas MCT) 7027400




2
01-1-01150-4
> Count No.: L ’
4 Crime: MURDER [N THE FIRST DEGREE, Charge Cocde: (D3) . :
RCW: 2Aa.32.030(1V(c) and SA.Q0R.020
5 Date of Crime: 08/19/2000
Incident No.: TP - -1277

0 6

as charged in the QOriginal Information.

7
{ J A special verdicts/finding for use of a firearm was returned on
8 Count(s) . RCW 9.94A.125, .310.
[ ] A special verdict/finding for use of deadly weapon other than a
9 firearm was returned on Count(s) .RCW 9.24A.125, .310.
{ ] A special verdict/finding of sexual motivation was returmed on
10 Count(s) . RCW 9.94A7.127.
[ J] A special verdict/finding for violation of the Uniform Ccu1trolled
11 Substances Act was returrmed on Count(s) , RCW 69.50.40QC1 and RCW
69.50.435, taking place in a school, school bus, or withinm 1000
A 12 feet of the perimeter of a schocl grounds or within 1000 feet of a
school bus route stop designated by the school district; or in a
13 public park, public transit vehicle, or public transit stop
shelter; or in, or within 1000 feet of the perimeter of, a civic
14 center designated as a drug-free zone by a local government
e authority, or in a public housing project designated by a local
' ‘15 government authority as a drug-{ree zone.
{ J] A special verdict/finding that the defendant committed a crime
16 involving the manufacture of methamphetamine when a juvenile was
present in or upon the premises of manufacture was returned on
17 Count(s) . RCW 9.94A, RCW 69.50.401(a), RCW 69.50.440.
{ 1 The defendant was convicted of vehicular homicide which was
}Rﬂ 18 proximately caused by a person driving a vehicle while under the
influence of intoxicating liquor or drug or by the operation of a
19 vehicle in a reckless manner and is therefore a violent offense.
RCW 9.24A.030.
20 [ ] This case involves kidnapping in the flrst degree, kidnapping in
the second degree, or unlawful imprisonment as defined in chapter
21 9A.40 RCW, where the victim is a minor and the offender is not the®:

minor’'s parent. RCW 9A.44.130.
22 [ J The court finds that the offender has a chemical dependency that
has contributed to the offense(s). RCW 9.94A.129.

23 [ 1] The crime charged in Count(s) involve(s) domestic

violence. :
ﬂ”n 24 [ 3 Current offenses encompassing the same criminal conduct and

counting as one crime in determining the offender score are

25 (RCW 9.94A.400):

26

27

28

JUDGMENT AND SENTENCE (JS)

(Felony) (6/2000) 2 of 13
. Office of Prosecuting Attomey

]nﬂ . 946 County-City Building

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400 -
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Other curremt convictions listed under different cause numbers used
in calculating the offender score are (list offense and cause

number) : i

CRIMINAL HISTORY: Prior convictions constituting criminal history
tor purposes of calculating the offender score are (RCW 9 .%4A,.360):
NONE KNOWN OR CLAIMED.

The defendant committed a current offense while on communi ty
placement (adds one point to score). RCW 9.94A.360

the court finds that the following prior convictions are one
offense for purposes of determining the offender score (RCW

?.94A.360):

[ 1] The following prior convictions are not counted as pcints but as
enhancements pursuant to RCW 446.61.520:

2.3 SENTENCING DATA:

Standard Total
Offender Serious Range (w/o Plus Standard Max Imum

Count  Score Level genhancement) EnhancementX Range Term

1 0 XV 240-320 MOS  NONE " 240-320 MOS LIFE/$50,000

X(F) Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone,

(VH) VYehicular Homicide, See RCU} 446.61.520, (JP) Juvenile Present.

2.4 [ ] EXCEPTIONAL SENTENCE: Substantial and compelling reasons
exist which justify an exceptional sentence [ ] above { ] below
the standard range for Count(s) . Findings of <fact and
conclusions of law are attached in Appendix 2.4. The Prosecuting
Attorney [ ] did [ 1 did not recommend a similar sentence. oy

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court haé.

-

JUDGMENT AND SENTENCE (JS)
(Felony) (6/2000)

considered the total amount owing, the defendant’s past, present
and future ability to pay legal financial obligations, including
the defendant’s financial resources and the likelihood that the
defendant’'s status will change. The court finds that the defendant
has the ability or likely future ability to pay the legal financial
obligations imposed herein. RCW 9.94A.142. '

[ ] The following extraordinary circumstances exist that make
restitution inappropriate (RCW 9.94A.142):

3 of 13

Office of Prosecuting Attomey
946 County-City Building
Tacoma, Washingtoa 98402-2171
Telephone: (253) 798-7400
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2.6 For violent offenses, most serious offenses, or armed ocffemnders .

recommended sentencing’’ag=eecents ar nlea agrsesmecis ase [ ]

attached [ ] as follows:

!
«7

A b pe e T e E Y AR
i

II1I. JUDGMENT

3.1 The defendant is GUILTY of the Counts and Charges listed in
Paragraph 2.1. ;

3.2 [ ]The Court DISMISSES Count(s) . [ 1 The defendant is found
NOT GUILTY of Count(s) . : .

IV. SENTENCE AND ORDER

IT IS ORDERED:

4.1 Defendant shall pay to the Clerk of this Court (Pierce CourNQI i

Clerk, 930 Tacoma Ave #110, Tacoma, WA 98402): —*~QLL ’3

£ w / 7 et

® /,0.[} Restitution to: 100 7stn § L
: J
$ 7,035,032 Restitution to: rime. Yt i
$ Restitution to:
themdAd&usxﬁmsmadxwm&ﬂwmﬁpmm&dcaﬁﬁamdbuﬂﬂa&kOﬁbﬂ

g ScC2-o Victim assessment RCW 7.68.035
$ 1t Court costs, including RCW 9.94A.030, 9.94A. 120,

10.01.160, 10.46.190

Criminal filing fee $
Witness costs $
Sheriff service fees $
$
%

Jury demand fee

Other

$ Fees for court appointed attofney RCW 9.924A.030

s Court appointed defense expert and other defense
costs RCW 2.94A.030

3 Fine RCW 9A.20.021 [ ] VUCSA additional fine waived
due to indigency RCW 69.50.430

——

JUDGMENT AND SENTENCE (JS)

(Felony) (&/2000) ) 4 of 13
. Office of Prosecuting Attorney
946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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$ Drug enforcement fund of

RCW 9.945 .030
3 Crime Lab fee [ ] deferred due to indigency

RCW 43.43X.4690
$ Extradition costs RCW 9.944.120
$ Emergency response costs (Vehicular Assét;lt', Ve hicular

Homicide only, $1000 maximum) RCW 38.%52.430
3 Other costs for:
— f, ’

s 7,7¢5 ¢ TOTAL RCW 9.94A.145

(I
£x]

€3

€1

The above total does not include all restitution or other legal
financial obligations, which may be set by later order of the
court. An agreed order may be entered. RCW 2.%94A.142. A
restitution hearing:

[ 1 shall be set by the prosecutor

{ ] is scheduled for

~RESTITUTION. See attached order.

Restitution ordered above shall be paid jointly and severally with:

NANE OF OTHER DEFENDANT CAUSE NUMBER VICTIN NAME anmm_s.

(C/ /;JI(,‘{ //’/f\J—]

The Department of Corrections (DOC) may J.mmedlately issue a Notice -
of Payroll Deduction. RCW 9.94A.200010. :
All payments shall be made in accordance with the policies of the
clerk and on a schedule established by DOC, commencing immediately,
unless the court specifically sets forth the rate here: Not less
than $ per month commencing .
RCW 9.94A.145. - ' :
In addition to the other costs imposed herein, the Court f inds that
the defendant has the means to pay for the cost of incarceration
and is ordered to pay such costs at the statutory rate.

RCW 9.94A.145.

The defendant shall pay the costs of services to collect umnpaid
legal financiallobligations. RCW 36.18.190.

JUDGMENT AND SENTENCE (JS)
(Felony) (6/2000) ) S df 13

Office of Pmsecunng Amrney
946 County-City Building *
Tacoma, Washington, 9§402~Z$7l
Telephonie: (253) 798-7400 .7
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(X] The financial obligations imposed in this judgment shall bear
interest from the date of the judgment until payment in full, at
the rate applicable to civil judgments. RCW 10.82.090. Al award
of costs on appeal against the defendant may be added to the total
legal finamcial aobligations. RCW 10.73.

4.2 [ ] HIV TESTING. The health Department or designee shall test and
counsel the defendant for HIV as soon as possible and the
defendant shall fully cooperate in the testing.

- RCW 70.24.340.

[v] DNA TESTING. The defendant shall have a blood sample drawn
for purposes of DNA identification anmalysis and the de fendant
shall fully cooperate in the testing. The appropriate agency,
the county or DOC, shall be responsible for obtaining the .
sample prior to the defendant’'s release from confinement.
RCW 43.43.754.

4.3 The defendant shall not have contact with
(name, DOB) including, but not limited +to,
personal, verbal, telephonic, written or contact through a %hird
party for S years (not to exceed the maximum ...
statutory sentence).

[ ] Domestic Violence Protection Order or Antiharassment Order is
filed with this Judgment and Sentence.

4.4 OTHER:

4.4(a) Bond is hereby exonerated.

4.5 CONFINEMENT OVER ONE YEAR: The defendant is sentenced as follows:
(a) CONFINEMENT: RCW 9.94A.400. Defendant is sentenced to the
following term of total confinement in the custody of the o

‘Department of Corrections (DOC): T R
"Q:ﬂ} months on Count No. _ZL months on Count No. ___ °
months on Count No. months on Count No.
: o ie 2YDm o T
Actual number of months of total confinement ordered is Al 2L riid .

(Add mandatory firearm and deadly weapons enhancement time to run
consecutxvely to other counts, see Section 2.3 above). ' o

(b) CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A.400. All counts shall
be served concurrently, except for the portion of those counts for which
there is a special finding of a firearm or other deadly weapon as set

-

JUDGMENT AND SENTENCE (JS) o
(Felony) (6/2000) , 6 of 13
Office of Pros:cunng‘ Anorey
946 County-City Building .
Tacoma, Washington 98402- 117!
' Telephone: (253) m-mo
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forth ache at Section 2.3, and except for the following counts whlch
shall be served consecutively: .

The sentence herein shall run consecutively to all felony sentences in
other cause numbers that were imposed prior to the cocmmission of the
crime(s) being sentenced. )

The sentence herein shall run concurrently with felony sentences in
other cause numbers that were imposed subsequent to the commission of
the crime(s) being sentenced unless otherwise set forth here.[ ] The
sentence herein shall run consecutively to the felony sentence in cause

The sentence herein shall run consecutively to all previously imposed
misdemeancor sentences unless otherwise set forth here:

Confinement shall commence immediately unless otherwise set forth here:

(c) The defendant shall receive ¢gredit for time served prior to

sentencing i1f that confinement was solely under this cause number. RCW
?.94A.120. The time served shall be computed by the jail unless the
credit for time served prior to sentencing is specifically set forth by

the court:
6L/L/ d/\l.l(
7

4.6 4@%7 COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ordered as

follows:

Count__ for months;
Count for months;
Count for months;

[>ﬁ COMMUNITY CUSTODY (post &/30/00 offenses) is ordered as
follows:

-
Count_-7__for a range from ZY to__ 74 months;
Count for a range from to months;
Count for a range from to months;

= -

JUDGMENT AND SENTENCE (JS)
(Felony) (6/2000) ' ' 7 of 13
Office of Prosccuting Attorney
. 946 County-City Building
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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or for ths period of earned release awarded pursuant to RCW 9.94A.150(1)
and (2), whichever is longer, and standard mandatory conditions are’
ordered. [See RCW 9.94A.120 for community placement/custody of fenses—--
serious violent offense, second degree assault, any crime against a
person with a deadly weapon finding, Chapter 6%9.50 or 69.52 RCW offense.
Community custody follows a term for a sex offense. Use paragraph 4.7
to impose community custody following work ethic camp.]

While on community placement or community custody, the defendamt shall:
(1) report to and be available for contact with the assigned community
corrections officer as directed; (2) work at DOC-approved education,
emplayment and/or community service; (3) not consume controlled
substances except pursuant to lawfully issued prescriptions; (4) not
unlawfully possess controlled substances while in community custaody; (S5)
pay supervision fees as determined by DOC; and (46) perform affirmative’
acts necessary to monitor compliance with the orders of the court as
required by DOC. The residence location and living arrangements are
subject to the prior approval of DOC while in community placement or
community custody. Community custody for sex offenders may be extendead
for up to the statutory maximum term of the sentence. Violation of
community custody imposed for a sex offense may result in additional

confinement.

{ ] The defendant shall not consume any alcchol.
[ ] Defendant shall have no contact with:
{ ] Defendant shall remain [ J within [ ] outside of a specified

geographical boundary, to-wit:

[ 1 The defendant shall participate in the following crime-related
treatment or counseling services:

{ 1 The defendant shall undergo an evaluation for treatment for [ 1.¥”gi“
domestic violence [ ] substance abuse [ ] mental health [ ] anger -~ )
management and fully comply with all recommended treatment. : s

{ ] The defendant shall comply with the following crime-related

prohibitions:

Other conditions may be imposed by the court or DOC during community
custody, or are set forth here:
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4.7 [ 3 WORK ETHIC CAMP. RCW 9.94A.137, RCW 72.09.410. The court
finds that the defendant is eligible and is likely to qualify for work
ethic camp and the court recommends that the defendant serve the

sentence at a work ethic camp. Upon completion of work ethic camp, the
defendant shall be released on community custody for any remaining time
of total conTinement, subject to the conditions below. Violation of the

conditions of community custody may result in a return to total
confinement for the balance of the defendant’s remaining time of total
confinement. The conditions of community custody are stated in Section

4.6.

4.8 OFF LIMITS ORDER (known drug trafficker) RCW 10.4646.020. The
following areas are off limits to the defendant while under the
supervision of the County Jail or Department of Corrections:

V. NOTICES AND SIGNATURES

S.1. COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for
collateral attack on this judgment and sentence, including but mnot
limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea,
motion for new trial or motion to arrest judgment, must be filed within
one year of the final judgment in this matter, except as provided for
in RCW 10.73.100. RCW 10.73.0%90.

5.2 LENGTH OF SUPERVISION. For an offense committed prior to July 1,
2000, the defendant shall remain under the court’'s jurisdiction and the
supervision of the Department of Corrections for a period up to 10 o
years from the date of sentence or release from confinement, whichever -
is longer, to assure payment of all legal financial obligations unless
the court extends the criminal judgment an additional 10 years. For an
offense committed on or after July 1, 2000, the court shall retain R
jurisdiction over the offender, for the purposes of the offender’ s"f*ff"
compliance with payment of the legal fimancial obligations, until the
obligation is completely satisfied, regardless of the statutory maximum
for the crime. RCW 9.94A.145 and Rcw 9.94A.120(13). :

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. 1If the court has not ordered
an immediate notice of payroll deduction in Section 4.1, you are
notified that the Department of Corrections may issue a notice of
payroll deduction without notice to you if you are more than 30 days
past due in monthly payments in an amount equal to or greater Uwan the
amount payable for one month. RCW 9.94A.200010. Other income- -
withholding action under RCW 9.94A may be taken without further f\OthE..

RCW 2.94A.,200030.

—
-
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5.4. RESTITUTION HEARING.
[ ] Defendant waives any right to be present at any restitution hearing
(

defendant’'s initials):

5.5 Any violation of this Judgment and Sentence is punishable by up to
60 days of confinement per violation. RCW 9.94A.200.

5.6 FIREARMS. You must immediately surrender any concealed pistol
license and you may not own, use or possess any firearm unless your
right to do so is restored by a court of record. (The court clerk
shall forward a copy of the defendant’'s driver’'s license, ident icard,
or comparable identification to the Department of Licensing alomg with
the date of conviction or commitment). RCW 9.41.040, 9.41.047,

Cross off if not applicable:

5.7 GSEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130,
1bﬂ91.200. Because this crime involves a sex offense or kidnappging
offense (e.g., kidnapping in the first degree, kidnapping in Ahe second
degreey or unlawful imprisonment as defined in chapter 9A. RCW where
the vichkim is a minor and you are not the minor’s parent)y you are
requirequq register with the sheriff of the county of fhe State of
Washington where you reside. If you are not a residert of Washington
but yau are a“student in Washington or you are empldyed in Washington
Oor you carry on vocation in Washington, ycu mus¥ register with the
sheriff of the cougty of your school, place of gmployment, or vocation.
You must register ihquiately upon being sente&nced unless you are in
custody, in which casé& you must register wjithin 24 hours of your

release.

1f you leave the state follgwing yo sentencing or release from
custody but later move back tq WasHington, you must register within 30
days after moving to this state,dr within 24 hours after doing so if
you are under the jurisdictiop”of this state’s Department of '
Corrections. If you leave is state following your sentencing or
release from custody but Yater while\pot a resident of Washington you

become employed in Wasbington, carry ou{gi vocation in Washingtan, or ¢

attend school in Washington, you must register within 30 days after
starting school in X¥his state or becoming epployed or carrying out a
vocation in this state, or within 24 hours a{{er doing so if you are
under the jurisdiction of the Department of Corrections.

I1f you change your residence within a county, youZust send written
notice of/Your change of residence to the sheriff within 72 hours of
‘ 1f you change your residence to a new count}\;ithin this '
you must send written notice of your change of residence to the
sheri{ff of your new county of residence at least 14 dayg\before moving,
reg{;ter with that sheriff within 24 hours of moving and~>ou must give
/y%itten notice of your change of address to the sheriff of the county
where last registered within 10 days of moving. If you move th of’

TS
B

moving.
state
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Washington State, you must also send Wwritten notice within 10 days of
mc?in\g to the county sheriff with whom vou last registered in P

P

Washington State. -

Z

I1f you ar‘e\a\ resident of Washington and you are admitted a public or
private institution of higher education, you are requir to motify the
sheriff of the county of your residence of your inten to attend the
institution within™Q days of enrolling or by the ftifst business day

after arriving at the \'Qstitution, whichever is ezflier.

Even if you lack a fixed\? Sidence, you are refuired to register.
Registration must occur withip 24 hours of lease in the coum ty where
you are being supervised if yo\ do not ha a residence at the time of
your release from custody or w:.'}}hin 14 days after ceasing to have a
fixed residence. If you enter a d\rf‘f Fent county and stay there for
more than 24 hours, you will be reguired to register in the new county.
You must also repcrt in person to“the éhqriff of the county where you
are registered on a weekly basig if you have been classified as a risk
level Il or IlI, or on a monthily basis if yéu\ have been classi fiad as a
risk level I. The lack of fixed residence is a factor that may be

considered in determining_fé sex offender’'s risk\l.evel.
. / ‘-\_
4" AN .
It you move to another_.state, or if you work, carry“on a vocation, or
attend school in anpfher state you must register a new _address,
fingerprints, and-fhotograph with the new state within "19 days after

establishing residence, or after beginning to work, carrys on a

. vocation, or/attend school in the new state. You must alsa send

written ncygice within 10 days of moving to the new state or to a
foreign country to the county sheriff with whom you last regis{ered in
Washindton State. (o

5.8 OTHER:

the defendant this date: = 7r"

JUDGE Prin t 'Name:

DONE in Open Court and in the presence o
Q' l.z—‘ 02— 0

{(/*L 2’ oa ] /[—4_.;;_/;,_,, ,7:

Deputy Prosecuting Attorney 3 '
Print Name: De<ad Aliumcery j)- o (,gtﬁ:;{«
WSB# 197 y AttErney for Defendant

Print name:\ké\c Tk e

SSusdig -&-\pmmi / '/ZDZL Hc’crriﬂcv{/ WSB# /[ €3O
N J [

X

Defendant :
Print name: 3ustw “f-l\«(a

-
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CERTIFICATE OF INTERPRETER

Interpreter signature/Print name:
I am a certified interpreter of, or the court has found me otherwise

qualified to interpret, the language, which
the defendant understands. I translated this Judgment and Sen tence for
the defendant into that language. T

CERTIFICATE OF CLERK 4 _

CAUSE NUMBER of this case: 01-1-01150-4 | | Lo

I, Bob San Soucie, Interim Clerk of this Court, certify that the .
foregoing is a full, true and correct copy cf the judgment and sentence
in the above-entitled action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed on this
date: - . - Cee e e e ~ - . - .- - TS e el e

Clerk ok'saia"C6&n£y'Qh&"éfété;“byQ”"”'”"“" T TPepdiy
Clerk

IDENTIFICATIDN OF DEFENDANT

SID No.: WA20203762 Date of Birth: 06/05/1985

(If no SID take fingerprint card for WsP) e

FBI No. UNKNOWN ' Local ID No. T
pCN NO. . - | Dther R . ."'- _';;- ‘:'r‘-;‘;-.-
Alias name, SSN, DOB: | _ --_:;;.Q:
Race: Ethnicity: Sex: '

{ ] Asian/Pacific lslander { ] Hispanic - [X] Male

{ J Black/African-American [ ] Non-Hispanic [ ] Female

[X] Caucasian

[ J Native American

{ ] Other:

trp

-
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EINGERPRINTS
4 —————————————————————————————————————————————————————————————————
5
6 Right four fingers taken simultaneously Right thumb
7 - e e i e e e m - R
8
11
12
13
14 Left four flngers taken s:.multaneously e . Left thumb "
15
16
17 . - . .._.'5
18 )
19 e e e e e 2R e S i
.’,2.0 . : e ..,..:....._(- .. o -y
nﬂ 21 I attest “that I saw the same defendant who appeared .in Court on this mre
o Document affix his or her flngerprints and signature thereto._, Int;er:.m .
22 Clerk of the Court, BOB~ SAN SDUCIE: ' L
s Deputy Clerk.
23 o -
Dated:_R
"‘ Aoste f:
DEFENDANT S SIGNATURE. ' z; ,; / ,7 {Lt -
25 | DEFENDANT'S ADDRESS: cA e S A
26 . . . .. - - . . ' - .-
A
in 2 DEFENDANT 'S PHONE# 31 \
g - ‘_\"‘ | e ) \ i
\\ . ) t i
FINGERPRINTS ' ' 14 of 14
. Office of Prosecuting Attomey
946 County-City Building

" . ) Tacoma, Washington 98402-2171
Telephone: (253) 798-7400 .



Exhibit 14



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

THE STATE OF WASHINGTON, Nos. 28457-0-II and

28543-6-11
Respondent,
V. Consolidated with
JUSTIN MICHAEL HEGNEY,
Appellant.
No. 28527-4-11
THE STATE OF WASHINGTON,
Respondent,
V. UNPUBLISHED OPINION
JESSE REPHEAL HILL,
Appellant.

MORGAN, J. — Jesse Hill and Justin Hegney appeal their convictions for first degree

felony murder. The predicate offense was robbery. We affirm.
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On Augusf 19, 2000, a barbeque was held at Terry Hunt’s house. Attendees included
Hunt, Robert Hernandez (Robert), Manuel Hernandez (Manuel), Jamar Spencer, Charles Neely,
Justin Hegney, Kashif Oyeniyi, and Elisha Thompson. Hegney was then 15 years old.'

Sometime after 10 p.M., the group went looking for someone to assault. While roaming
the area on foot, they were Joined by Jesse Hill, age 14,% and Jermaine Beaver. Near North 4th
Street and North M Street, they spotted a pedestrian named Erik Toews. After Spencer asked
Toews for a cigarette, Hunt hit him on the head and knocked him down. The group then kicked
and hit Toews until he got up and ran. Sor‘ne of the group caught him almost immediately,
whereupon Hunt again hit him in the head, knocked him down, and began “knee-dropping” him.
Some of the others also continued to assault and rob him. Six days later, Toews died from his
injuries.

A man named Robin Henry witnessed part of these events. Looking out his apartment
window, he saw a group of young people. After watching them for a minute or two, he heard
one warn the others, “somebody is looking out the window,” and they all fled at the same time.?
He saw a man lying in the street, so he called 911.

Hegney told the police that he and others had kicked and hit Toews. Their purpose was
to keep him from getting up, so they could rob him. As he was kicking and hitting Toews, others
were trying to steal from Toews’ pockets. He claimed that some but not all ran when they saw

Henry watching; that he was one of the ones who ran; and that he was not there when Hunt

: Hegney’s birthdate is June 5, 1985.

2 Hill’s birthdate is October 30, 1985.

3 X1V Report of Proceedings (RP) (Jan. 9, 2002) at 1793.
2
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knocked Toews down the second time. After trying to call Hunt on a cell phone, he retumed to
Hunt’s house.

Hill told the police that everyone had participated equally—except him. He denied
hitting Toews but admitting stealing marijuana from him. He said that Robert took Toews’
marijuana pipe and that someone else took Toews’ cigarettes. As he left, he said, some of the
others were still beating Toews.

Beaver told the police that everyone except he and Thompson had kicked and hit Toews.
Beaver said that Hegney might not have been involved, but that Hill had assaulted and stolen
from Toews. Beaver testified at trial that he had not seen Hegney kick Toews.

Spencer told the police that Hill, Manuel, and Robert kicked and hit Toews. Spencer also
said that Hill kicked and hit Toews and went through Toews’ pockets. Spencer stated in a June
2001 interview with defense counsel that Hill was present throughout the assault, and that Hill
went through Toews’ pockets as Robert and Hunt were hitting and kicking Toews. Spencer
admitted kicking Toews and stealing $20 from him. Spencer also said, at various times, that he
could not remember who had assaulted Toews, that Hegney was not present after Toews tried to
run, and that Hill had not assaulted or stolen from Toews.

Oyeniyi told the police that everyone had assaulted Toews except him and Thompson.
He later testified that he was unsure where Hegney was during the assault. He admitted that he
had stolen from Toews.

In addition to telling the police about the Toews’ incident, Hegney also told them about
what the parties call the “duck pond” incident. On August 17, 2000, two days before the Toews

incident, Hegney, Hunt, Robert, and Perry Dunham were all near a duck pond in Wright Park
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when Hegney let a man whom they did not know use Hegney’s lighter. Hegney motioned to
Hunt not to hit the man until the man returned the lighter. Once that was done, Hunt and
Dunham hit the man, Robert kicked him in the groin, and Robert and Hunt stole from him.
Hegney participated by kicking the man in the side.

The State asked the juvenile court to decline jurisdiction over Hegney, even though he
was not yet 18. The juvenile court so ordered.

The State charged Hegney and Hill in adult court. It alleged that Hegney had committed
first degree felony murder on August 19; that Hill had committed first degree felony murder on
August 19; and that Hill had committed three additional robberies on August 17.

On August 10, 2001, Hegney and Hill moved for change of venue based on extensive
pretrial publicity. On January 2, 2002, the court denied the motion, noting that the jurors
indicated that they could make decisions “based on the evidence presented in court.”™

On August 10, 2001, Hegney moved to sever his trial from Hill’s. The trial court denied
the motion.

On August 10, 2001, the State moyed to admit evidence of the duck pond robbery. The
trial court granted the motion over Hegney’s objection, and the evidence was later admitted at
trial.

In January 2002, a jury trial was held. Hegney and Hill were each found guilty of first
degree felony murder. In addition, Hill was found guilty of first degree robbery. After

sentencing, they each filed an appeal.

* XIRP (Jan. 2, 2002) at 1524.
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L

The first issue is whether the trial court erred by remanding Hegney to adult court. On
February 12, 2001, the juvenile court convened a decline hearing. Hegney’s school principal
testified that Hegney had many disciplinary problems, including harassing other students, and
that he was “charismatic” but had problems with authority. The campus security officer testified
that Hegney intimidated other students and that he was the leader among his friends. Hegney’s
teachers testified that he was manipulative, street smart, mature, and a leader; that he knew how
to work the system; and that he intimidated and picked on others. The intake probation o fficer at
juvenile court testified that Hegney had drug and alcohol problems, a lack of regret or remorse,
and friends who were negative influences. Witnesses described the penalties, opportunities, and
limitations of the juvenile and adult systems, and the juvenile court staff recommended that the
juvenile court decline jurisdiction. On the other hand, a social worker retained by Hegney
thought Hegney was not dangerous to society, could be rehabilitated, needed clinical treatment,
and was immature. She emphasized his lack of prior record, saying that “history is by far the

> Although she described him as a

most profound peg to predict future dangerousness.”
“cocktail” personality who was manipulative, she concluded that the juvenile court should retain
jurisdiction.

On February 20, 2001, the juvenile court examined each Kent® factor and decided

Hegney should be tried as an adult. The court ruled:

54 Juvenile RP (Feb. 15, 2001) at 524.

® Kent v. United States, 383 U.S. 541, 566-67, 86 S. Ct. 1045, 16 L. Ed. 2d 84, 86 (1966)
(delineating the factors to analyze when determining whether the juvenile court should decline
jurisdiction).
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There is no dispute that this is an extremely serious offense. The taking of
someone’s life is the ultimate offense. . . .
.. The facts clearly support the conclusion that this offense was

committed in an aggressive, violent and willful manner. . . .

- - . Enk Toews died as a result of the offense. There can be no greater
injury than death.

... This court believes that there is prosecutive merit to the complaint.
While the defense has presented testimony to support their position that Justin did
not participate in the crime, he did confess on tape to kicking Erik Toews. There
is evidence that Justin knew the group was out to beat someone up. There is
evidence that he had participated in prior assaultive behaviors. There is evidence
that on prior occasions, items had been taken from the victims of prior assaults. . .

- - - This court believes that [the factor regarding the desirability of trial
and disposition of the entire case in one court] is neutral with regard to this case. .

... It is apparent to this court that Justin Hegney has asserted his maturity
in the many aspects of his life and also evidenced immaturity in many aspects of
his life. . . .

... While Justin does not have significant prior contacts with the justice
system, and arguably this factor weighs in favor of retaining jurisdiction, this
court is giving little weight, as it appears Justin’s illegal actions were escalating
rapidly . . . .

- . . [The social worker] testified that Justin was not a danger to society
because of his lack of prior similar incidents and his lack of involvement in the
attack on Erik Toews. I do not find her testimony credible in that regard. The
testimony shows that Justin has been a danger and has been involved with
dangerous friends. . . . ‘

-« . [Justin’s] ability to manipulate situations and people causes great
concern to this court. Whatever treatment he needs, this court does not believe it
could be appropriately dealt with in [the juvenile system], and this court does not
believe that the public would be adequately protected should he be retained in the
juvenile justice system even until he turns 21 7}

The court later entered written findings of fact and conclusions of law, and this court denied

Hegney’s motion for discretionary review.

"4 Juvenile RP (Feb. 20, 2001) at 643-49.
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Hegney now urges that the juvenile court’s findings of fact regarding sophistication and
maturity, the seriousness of the offense, and the preferable disposition of the case are erroneous.
This is so, he says, because he had no prior record; because he is only three months older than
Beaver, with whom the State chose to make a plea deal; and because the Jjuvenile court chose to
retain jurisdiction over four of the other participants.

A juvenile court may decline jurisdiction if it finds, by a preponderance of the evidence,
“declination [is] in the best interest of the juvenile or the public.”® The court must consider the
following factors:

1. The seriousness of the alleged offense to the community and
whether the protection of the community requires waiver.

2. Whether the alleged offense was committed in an aggressive,
violent, premeditated or willful manner.

3. Whether the alleged offense was against persons or against

property, greater weight being given to offenses against persons especially if
personal injury resulted.

4. The prosecutive merit of the complaint . . . .

5. The desirability of trial and disposition of the entire offense in one
court....

6. The sophistication and maturity of the Juvenile as determined by
consideration of his home, environmental situation, emotional attitude and pattern
of living.

7. The record and previous history of the juvenile . . . . »

8. The prospects for adequate protection of the public and the
likelihood of reasonable rehabilitation of the juvenile . . . by the use of

procedures, services and facilities currently available to the Juvenile Court.”!

We will reverse findings of fact only if they are not supported by substantial evidence,'® and we

S RCW 13.40.110(2).

® Kent, 383 U.S. at 566-67.

' State v. M.A., 106 Wn. App. 493, 499, 23 P.3d 508 (2001).
7
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will reverse the trial court’s conclusions only if it abused its discretion. '’

The first three factors are met here. The offense was a stranger-to-stranger murder
committed in an aggressive and violent manner, it was committed against a person, and it
resulted in death.

The fourth factor is also met here. The evidence included confessions and statements
from other participants, and Hegney admitted on tape that he kicked Toews.

The fifth factor was essentially neutral. Some of the other pérticipants were being tried in
adult court, and some in juvenile court.

The sixth factor is met here. Testimony from Hegney’s teachers and others demonstrated
that Hegney was mature and thus a leader; that he disliked rules; and that he had harassed and
intimidated others.

The seventh factor was not met here, for Hegney had not  previously been involved
with the juvenile system. But substantial evidence supports the court’s decision not to give this
factor significant weight becausé, in the period before the mu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>