
IN THE COTTriT OF APPEALS, OTVTSIOV TI 

STATE OF WASHINGTON, ) \To: 34109-3-TI 
1 

Respondent, ) APPFLLAWT I S STATFYYVT 
) OF ADDTTJOWAL GROUNDS 

17 s > FOR RFVTEW (SAG) 
) 

DAWTTL N O R M 4 N  4GTJF-MASTEPS, ) 
1 

I, Daniel N Ague-Masters, have received and reviewed 
the RRIEF OF APPELLANT grewared by my attorney, Yr 
Thomas T Doyle Below is an additional ground for 
review that is not addressed in his brief I under- 
stand the Court will review this SAG toqether with 
the attached evidentiary exhibit when my appeal is 
considered on the merits 

ADDITIONAL GROUND 

TYE TRIAL COTJST n r n  NOT PFQMIT ME THC OPPOQCTTT~\JTTY Fnp 
ALLOCWTIOY AT SVTYYCING IN VTOLATTON OF STRTE L4W 

RCW 9 94A 500 in part states: "The court shall 

allow arquments from . . .  the offender . as to 

the sentence to be imnosed." The lanquaqe of this 

statute is clear that the riqht to allocution at 



s e n t e n c i n q  i s  mandatory  n o t  o p t i o n a l .  The s e n t e n c i n q  

c o u r t  i s  r e q u i r e d  t o  a f f o r d  t h e  o f f e n d e r  t h e  o p p o r t u n i t y  

t o  a d d r e s s  t h e  c o u r t  on h i s  own b e h a l f  p r i o r  t o  t h e  

i m p o s i t i o n  o f  s e n t e n c e ,  I t  i s  t h e  d u t y  o f  t h e  c o u r t  

t o  e n s u r e  t h i s  r e q u i r e m e n t  i s  met 

B l a c k ' s  Caw D i c t i o n a r y ,  8 t h  E d i t i o n  (2004)  d e f i n e s  

A l l o c u t i o n  a s :  " A  t r i a l  j u d g e ' s  f o r m a l  a d d r e s s  t o  

a  c o n v i c t e d  d e f e n d a n t ,  a s k i n q  him o r  h e r  t o  s p e a k  i n  

n i t i q a t i o n  o f  t h e  s e n t e n c e  t o  h e  imposed " 

" R e f o r e  a  c o u r t  p ronounces  a  s e n t e n c e ,  a  d e f e n d a n t  
mus t  b e  a l l o w e d  t o  make ' a r q u m e n t s , '  . . T h i s  
r i g h t  is  d e r i v e d  from t h e  common-law r i g h t  o f  a l -  
l o c u t i o n  S t a t e  V C r i d e r ,  78 Wn App 849,  8 5 6 ,  
899  P 2d 24 11995) ' A l l o c u t i o n  i s  a   lea f o r  
mercy;  i t  i s  n o t  i n t e n d e d  t o  advance  o r  d i s n u t e  
f a c t s . '  S t a t e  V L o r d ,  117 Wn 2d 829 ,  597 ,  822 
P 2d 117 (1991)  ce r t  d e n i e d ,  506 TJ S  856 ( 1 9 9 2 ) ;  
see I n  r e  P e r s o n a l  R e s t r a i n t  o f  Renn, 134 Wn,2d 
8 6 8 ,  8 9 3 ,  952 P 2d 116 ( 1 9 9 8 ) ( o n l y  l i q i t i m a t e  p u r -  
Dose f o r  a l l o c u t i o n  i s  f o r  d e f e n d a n t  t o  e x p r e s s  
r emorse  and  a s k  f o r  mercy)  . "  

S t a t e  V S e r r a n o ,  95 Wn App 700, 709 ,  977 P 2d 47 (1999)  

E x h i b i t  # 1  i s  a  copy  o f  t h e  Verba t im R e ~ o r t  o f  Pro-  

c e e d i n g s  (QP) f rom t h e  s e n t e n c i n g  h e a r i n q  o f  November 

4 ,  2005. An e x a m i n a t i o n  o f  t h e  11 p a g e s  o f  t h i s  r e c o r d  

shows t h a t  a t  no t ime  d i d  t h e  Cour t  a f f o r d  m e  any  

o p p o r t u n i t y  t o  a l l o c u t e  i n  a n y  form w h a t s o e v e r  "Ye 

r e c o q n i z e  t h a t  a l l o c u t i o n  i s  a  s t a t u t o r y  r i q h t  . .  

The s e n t e n c i n q  c o u r t  e r r e d  i n  d e n y i n q  a l l o c u t i o n . "  
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S t a t e  V Reer, 93 Wn ,Anp 539,  5 4 6 ,  969 P 2d 506 (1999)  

T h e  t r i a l  c o u r t ' s  i m p o s i t i o n  o f  a  s e n t e n c e  on me 

h e f o r e  h e a r i n g  a n y t h i n q  i n  m i t i g a t i o n  from me had an 

o b v i o u s  c h i l l i n g  e f f e c t  on t h e  e x e r c i s e  o f  my r i q h t  

t o  make a n y  s t a t e m e n t  on my own b e h a l f ,  I t  i s  h i g h l y  

u n l i k e l y  t h e  c o u r t  c o u l d  b e  e x n e c t e d  t o  n u t  a s i d e  any 

s e n t e n c e  i t  may have a l r e a d y  i m ~ o s e d  and r e c o n s i d e r  

t h a t  s e n t e n c e  a f t e r  t h e n  a l l o w i n g  me t h e  o p p o r t u n i t y  

t o  a l l o c u t e .  "Harmless  e r r o r  a n a l y s i s  d o e s  n o t  a p p l y  

i n  c a s e s  i n  which s e n t e n c e  i s  imposed b e f o r e  t h e  r i q h t  

o f  a l l o c u t i o n  i s  q i v e n , "  S t a t e  V A g u i l a r - R i v e r a ,  

8 3  Wn App. 1 9 9 ,  202,  920 p 2d 623  (1996)  

Because  t h e  t r i a l  c o u r t  f a i l e d  t o  p r o p e r l y  f o l l o w  

t h e  s t a t u t e  and p r o v i d e  me t h e  o ~ p o r t u n i t y  t o  a l l o c u t e  

p r i o r  t o  impos ing  s e n t e n c e ,  t h e  s e n t e n c e  was imposed 

i n  v i o l a t i o n  o f  t h e  law and a s  such  i t  i s  i l l e g a l  

An i l l e g a l  s e n t e n c e  i s  i n v a l i d  S t a t e  V Loux, 69 

bJn ,2d  855 ,  857 ,  420 P 2d 693 (1966)  

R e s p e c t f u l l y  s u b m i t t e d  t h i s  2 9 t h  d a y  o f  Auqus t ,  2006 ,  

D a n i e l  hT Aque%asters 
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STATE OF WASHINGTON"' ! ,' . -- 
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STATE OF WASHINGTON, 1 
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1 
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) CAUSE NO. 
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D e f e n d a n t .  ) CAUSE NO. 
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) SENTENCING 

VERBATIM REPORT OF PROCEEDINGS 

BE I T  REMEMBERED t h a t  on ~ o v e m b e r  4, 2 0 0 5 ,  t h e  

above -en t i t l ed  m a t t e r  came on f o r  hear ing be fo re  t h e  

HONORABLE CHRIS WICKHAM, ludge o f  Thurston C o u n t y  S u p e r i o r  

c o u r t  . 
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O l y m p i a ,  WA G8502 
(360) 7 8 6 - 5 5 7 1  
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S t a t e  v .  Dan ie l  Norman ~gue-  asters 

THE COURT: Good morning. You may be  seated. 
-- 1 

  his i s  the  sentencing o f  S t a t e  o f  washington v. D a n i e l  

Norman Ague-Masters, and I d o n ' t  r e c a l l ,  counsel , i s  he 

being sentenced i n  both matters t h i s  morning? 

MR. SOUKUP:   hat i s  c o r r e c t ,  your Honor. 

MR. BENJAMIN: Yes, your Honor. 

THE COURT: So t h e  two cause numbers are 

01-1-650-2 and 04-1472-5. GO ahead. 

MR. SOUKUP: Thank you, your Honor. 
when 

s a i d  you would be ready a t  t en  a f t e r ,  1 thought t h a t  was a 

l i t t l e  ambi t ious,  b u t  a c t u a l l y  i n  s i t t i n g  here and l ook ing  

a t  t h e  issues a l i t t l e  b i t ,  t h a t  might be the  case. I I 
t h i n k  everyone i s  go ing t o  agree t h a t  t ime range i s  60 

months t o  120 months here.   he maximum f o r  manufactur ing 

methamphetamine i s  t e n  years,  unless t h e r e  i s  a p r i o r  

offense o r  if there  i s  an enhancement f o r  t he  c r ime  having 

been conv ic ted i n  a p ro tec ted  zone, and i n  t h i  s p a r t i c u l a r  / 
case, we d i d n ' t  have one. 

we went t o  t h e  j u r y ,  d i d n ' t  have an a l l e g a t i o n  o f  t he  

p ro tec ted  zone. we had a l l e g a t i o n s  as t o  t he  f i r e a r m  and 

as t o  the  c h i l d  be i  ng present ,  and, as you w i  11 r e c a l l ,  

t he  j u r y  found t h a t  bo th  those t h i n g s  are p resen t ,  and 

they r e t u r n  yeses t o  those along w i t h  a g u i l t y  v e r d i c t .  I 
so e f f e c t i v e l y  t h a t  i s  a -- the  enhancement f o r  t he  

c h i l d  presence i s  60 months.   he enhancement f o r  t he  

co 7 7oquy --NO vernber 4, 2005 3 



state v .  Danie l  Norman ~gue-  asters 

f i rearm i s  36 months. SO t h a t  i s  96 months r i g h t  t h e r e ,  

and then I understand t h a t  M r .  Benjamin and I a r e  go ing t o  

have a d i spu te  about the  range, b u t  i t  appears whichever 

way i t  came o u t ,  even i f  the  s t a t e ' s  p o s i t i o n  was 

erroneous, i t  would be harmless e r r o r  i f  t h i s  m a t t e r  were 

ever appeal ed . 

The s t a t e ' s  p o s i t i o n  i s  t h a t  h i s  range under t h e  o l d  

range t h a t  was i n  e f f e c t  a t  t he  t ime he committed t h i s  

cr ime i s  62 t o  82 months. He has g o t  two p o i n t s ,  one 

p o i n t  f o r  h i s  a t tempt ing  t o  e lude c o n v i c t i o n ,  and t h e  

o the r  p o i n t  f o r  t h e  escape c o n v i c t i o n  t h a t  he p l e a d  t o  

here.  

  he o the r  way, M r .    en jam in's p o s i t i o n ,  i s  t h a t  under 

some equal p r o t e c t i o n  argument t h a t  he can argue t h a t  i t  

i s  5 1  t o  68 months. w e l l ,  5 1  p l u s  t h e  96 i s  more than 120 

months. So i t  appears t h a t  w i l l  be M r .  A ~ U ~ ' S  sentence 

here i s  120 months. Thank you. 

Other aspects,  your Honor, should  be t h e  n i n e  and 

12 months community supe rv i s i on .  There i s  a drug f i n e  

t h a t  must be imposed, and i n  a rnethamphetami ne case, 

manufactur ing methamphetamine case, t h a t  i s a m i  nimum o f  

$3,000. I w i l l  ask f o r  $10,000 i n  t h i s  case. 

M r .  Ague-Masters i s  go ing  t o  p r i s o n ,  b u t  h i s  l i f e  

i s n ' t  over .  He can c e r t a i n l y  earn money i n  p r i s o n  and 

when he ge ts  o u t  o f  p r i s o n ,  and t h e  damage he has done t o  



s t a t e  v .  Dan ie l  Norman ~gue-  asters 

I 
our community i s  c e r t a i n l y  worth $10,000, i f  no t  a l o t  

more. 

He should pay a l a rge  sum f o r  a l l  the se rv i ces  he has 

been provided a t  pub l i c  expense here.  1 w i l l  l e a v e  t h a t  

i n  the  c o u r t ' s  d i s c r e t i o n ,  o f  course, the $500 v i c t i m  

assessment, $110 cou r t  cos t ,  $100 DNA c o l l e c t i o n  fee ,  and 

the  crime l a b  fee .    hank you. 

I MR. BENJAMIN:   hank you, your Honor. Your 

8 

lo I Honor, e s s e n t i a l l y  what the  prosecutor s ta ted  i s c o r r e c t .  

THE COURT: M r .  Benjamin? 

Our o n l y  argument r e a l l y  r e l a t e s  t o  the  standard range 

whereas when my c l i e n t  was charged i n  2001, the s tandard 

range would have been I be l i eve  62 t o  82 months. However, 

because the  changes t h a t  have occurred by the l e g i s l a t u r e  

under t h e  SRA,  t he  standard range now f o r  zero t o  two 

p o i n t s  i s  5 1  t o  68 months. 

I be l i eve  t h a t  i f  you apply t h e  r u l e  o f  l e v i t y  and 

a l so  do a c o n s t i t u t i o n a l  ana lys i s  on whether o r  n o t  he 

should be able t o  b e n e f i t  from a l e n i e n t  -- a new law t h a t  

g ives a more l e n i e n t  sentence, I t h i n k  you would a r r i v e  a t  

t he  5 1  t o  68 and apply the  new law. 

24 1 are going t o  run consecutive t o  one another, and t h e  

22 

23 

25 I enhancements are going t o  ea t  up most o f  the standard, t h e  

  evert he less, as the  p a r t i e s  have agreed, because my 

c l i e n t  was convic ted o f  t he  enhancements, the  enhancement 



S t a t e  v .  ~ a f l i  e l  Norman Ague-Masters 

maximum range o f  120 months. So any way we look a t  t h a t ,  

he i s  s t i l l  l ook ing  a t  120 months, regardless o f  what the  

standard range would be, because of t he  96 months. 

96 months are going t o  be s t r a i g h t  t ime under the  

enhancements. SO there  i s  no d ispute between the  p a r t i e s  

on t h a t  issue alone. 

As f a r  as the l e g a l  f i n a n c i a l  o b l i g a t i o n s  t h a t  t he  

s t a t e  i s  seeking against  my c l i e n t ,  I would ask t h e  c o u r t  

t h a t  i f  the  s t a t e  i s  seeking $10,000 i n  l e g a l  f i n a n c i a l  

o b l i g a t i o n s  f o r  the  c lean up fees, then I would ask f o r  

r e s t i t u t i o n  hear ing,  because I be l i eve  those fees have 

a l ready -- t h a t  the  c lean up has already been taken care 

o f .  I t  was taken care o f  o u t  o f  pocket by my c l i e n t ' s  

I 
f a m i l y ,  and i f  the  s t a t e  can prov ide any proof t h a t  t he  

s t a t e  i s  ou t  o f  any funds, whatsoever, then we can address 

t h a t  i ssue.  

I n  any event, your Honor, my c l i e n t  i s  i n d i g e n t .  He 

has -- he p rev ious l y  had a  re ta ined  a t to rney .  However, as 

a  r e s u l t  o f  some changes i n  h i s  l i f e  p r i m a r i l y  be ing  

incarcera ted  f o r  q u i t e  a  pe r iod  o f  t ime,  he has had t o  

o b t a i n  an appointed a t to rney  i n  t h i s  mat te r .  I am 

' appointed t o  represent M r .  Ague, and I would ask t h e  Court  

t o  take h i s  ind igency i n t o  cons idera t ion  i n  imposing any 

1  egal f i  nanci a1 obl  i g a t i  ons upon him. 

I would ask t h e  Court  t o  impose the low end o f  t h e  



s t a t e  v .  Danie l  Norman ~gue- asters 

range, s p e c i f i c a l l y ,  because as I s t a t e d  e a r l i e r ,  most o f  

t h e  sentence i s  go ing t o  be eaten up by t h e  enhancements. 

Thank you, your Honor. 

THE COURT: w i t hou t  having had a d d i t i o n a l  

b r i e f i n g  o r  t ime t o  eva luate  t h e  arguments o f  t h e  p a r t i e s ,  

1 w i l l  adopt t he  lower o f  t he  two ranges, a t t e m p t i n g  t o  

show some l e v i t y  toward t he  defendant,  and w i l l  s e l e c t  t h e  

mid p o i n t  o f  t h a t  standard range o r  60 months as t h e  base 

sentence f o r  him. w i t h  t he  enhancements, t h e  t o t a l  

sentence w i l l  be 120 months. 

I w i l l  o rder  a drug f i n e  o f  $3,000, t h e  c r i m e  

V i c t i m ' s  Compensation assessment f ee  of $500, $110 c o u r t  

cos t s ,  $100 DNA f ee  and the  cr ime l a b  f e e .  I w i  11 a l s o  

o rder  a thousand d o l l a r s  t o  t h e  o f f i c e  o f  Assigned counsel 

f o r  t he  e x c e l l e n t  work t h a t  defense counsel d i d  i n  t h i s  

case. 

MR. BENJAMIN:   hank you, your  Honor. 

THE COURT: ~ n d  I w i l l  o rder  t h e  n i n e  and 

12 months community superv i  s i on .  

MR. SOUKUP: Your Honor, I understand t h e  

C o u r t ' s  r u l i n g ,  b u t  j u s t  a word f o r  t h e  record  about  t h e  

range i s s u e  j u s t  so i t  can be on t h e  record ,  and t h a t  i s  

t h a t  I t h i n k  t h a t  - -  and I apolog ize  f o r  n o t  hav ing  

b r i e f e d  t h i s .  I t h i n k  I was k i n d  o f  t h i n k i n g  M r .  Benjamin 

would b r i e f  i t ,  and then  t h e r e  would be a response 



S t a t e  v .  Danie l  Norman ~gue- asters 

b r i e f  -- b u t  my understanding i s  i t ' s  a  p rocedura l  

p r o v i s i o n ,  excuse me, i t ' s  governed by t h e  sen tenc ing  law I 
t h a t  i s  i n  e f f e c t  a t  t he  t ime.  so I b e l i e v e  -- 

THE COURT: I d o n ' t  d i s p u t e  t h a t .  I j u s t ,  

w i t h o u t  hav ing b r i e f e d  i t ,  I am go ing  t o  g i ve  t h e  b e n e f i t  

of t h e  doubt t o  M r .  Ague-Masters. 

MR. SOUKUP: ~ i g h t ,  I understand. Thank you. 

THE COURT: You a re  f r e e  t o  argue t h a t  a t  a  

l a t e r  da te  w i t h  appropr ia te  c i t a t i o n s .  

MR. SOUKUP: I c a n ' t  e n v i s i o n  a  s i t u a t i o n  

t h a t  t h a t  i s  something t h a t  anyone would be i n t e r e s t e d  i n  

do ing,  b u t  j u s t  i n  case. 

THE COURT:   hank you. 

MR. SOUKUP: Thank you.   hat w i l l  t a k e  me 

j u s t  a  moment t o  d r a f t .  

THE COURT: Sure. 

MR. SOUKUP: So, your Honor, then I am go ing  

t o ,  s i nce  I guess i t  i s  an equal p r o t e c t i o n  argument, I am 

going t o  i n d i c a t e  t h a t  t h e  c o u r t  i s  f i n d i n g  t h a t  t h e  -- 

no, I w i l l  p u t  i t  on t h e r e  as you a r e  f i n d i n g  t h a t  i t ' s  a  

drug t h r e e  o f f ense  under t he  new SRA p r o v i s i o n .  

THE COURT: That i s  f i n e .  

MR. SOUKUP: Because I t h i n k  t h a t  i s  t h e  i d e a  

t h a t  you a re  go ing  t o  g i v e  him t h e  b e n e f i t  of t h a t  so he 

has a  lower  range. 
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Sta te  v .  Danie l  Norman ~gue-  asters 

I THE COURT: That sounds f a i r .  I t h i  nk  

perhaps wh i le  they are working ou t  t he  judgment and 

sentence i n  t h i s  case, we w i l l  move on t o  a coup1 e o the r  

mat ters  t o  g i ve  them more t ime.  

-.. .-A .u. -.a <. ,, ,. ,. 3. 

MR. BENJAMIN: Thank you, your Honor. 

THE COURT: I n  both mat ters .  Thank you, 

M r .  Benjami n . 

MR. SOUKUP: Your Honor, I don ' t  b e l i e v e  

M r .  Ague-Masters has been advised o f  h i s  r i g h t s  t o  appeal 

I a l s o  n o t i c e  t h a t  M r .  Benjamin seems t o  have a N o t i c e  o f  

~ p p e a l  i n  h i s  hand r i g h t  now. 

6 

7 

8 

MR. BENJAMIN: That i s  r i g h t ,  your Honor. 

THE COURT: M r .  Ague-Masters, I understand 

you have presumably a1 ready discussed t h i s  w i t h  your  

THE COURT: The record w i l l  r e f l e c t  t h a t  I am 

e n t e r i n g  the judgment and sentence f o r  Daniel 

~ g u e - ~ a s t e r s .  

l9 I a t to rney ,  bu t  i t ' s  my duty  t o  advise you t h a t  you have t h e  1 
r i g h t  t o  appeal the  conv ic t ions  t h a t  are being en tered  I 
today; t h a t  you have the r i g h t  t o  appeal any sentence 

. ou ts ide  the  standard range; t h a t  unless a n o t i c e  i s  f i l e d  

w i t h i n  30 days a f t e r  the e n t r y  o f  t he  judgment, which was 

entered today, t h a t  the  r i g h t  t o  appeal i s  i rrevocab ly  

waived; and t h a t  the  c l e r k  w i l l ,  i f  requested by a 

I I 
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State  v.  ~ a n i e l  Norman ~gue-  asters 
- -- 

defendant appearing w i t h o u t  counsel , supply a N o t i  ce of 

~ p p e a l  form and f i l e  i t  upon complet ion by the  de fendant ;  

and t h a t  if you a re  unable t o  pay t h e  costs  t h e r e o f ,  you 

a re  e n t i t l e d  t o  have counsel appointed and p o r t i o n s  of t h e  

t r i a l  record necessary f o r  review o f  assigned e r r o r s  

t r a n s c r i b e d  a t  p u b l i c  expense; and t h a t  you a l so  a r e  

l i m i t e d  i n  terms o f  t h e  amount o f  t ime  t h a t  you can  

c o l l a t e r a l l y  a t t a c k  any judgment entered t h i s  morn ing.  

IS t he re  a request  f o r  me t o  s i g n  an order  o f  

~ n d i g e n c y  r e l a t e d  t o  t h e  appeal today? 

MR. BENJAMIN: Yes, your Honor. I have an 

Order f o r  Ind igency  prepared.  

THE COURT: ~ n d  I w i l l  s i g n  t h a t .  

MR. BENJAMIN: And I have t o  e f f e c t  an appeal 

i n  o t h e r  mat te rs .  

THE COURT: Thank you. 

MR. BENJAMIN:   hank YOU,  your Honor. 

THE COURT: ~ n y t h i n g  f u r t h e r ,  counsel? 

MR. SOUKUP: No, your Honor.   hank you. 

MR. BENJAMIN: ~ o t h i n g  from t h e  defense 

e i t h e r .  

THE COURT:   hank you, M r .  Benjamin. 

MR. BENJAMIN:   hank YOU,  your Honor. 

[ ~ r o c e e d i  ngs adjourned]  
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