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I ASSIGNMENTS OF ERROR

Assignments of Error

No. 1.

No. 2.

No. 3.

No. 4.

No. 5.

No. 6.

The City of Westport erred in finding that the Project complied
with the policies of the Shoreline Management Act and the
Westport Shoreline Master Program.

The City erred by failing to supplement the shoreline record with
evidence regarding the October 2003 erosion event.

The City wrongly precluded Appellants from litigating the issue of
setback compliance in the binding site plan appeal based on the
Planning Commission’s findings in the shoreline appeal.

The City erred in allowing compliance with setback requirements
to be determined when Project construction begins. |

The City erred in applying its setback requirement only to
“buildings,” rather than all “structures,” and by failing to comply
with designated procedures for measuring the setback.

The City erred in interpreting WMC 17.36B.080 to allow

dedications of easements for the Project after final BSP approval.

Issues Pertaining to Assignments of Error

No. 1.

Is a 200-unit condominium complex adjacent to the State’s most
heavily visited coastal beaches and an erosion-prone shoreline

consistent with the policies of the Shoreline Management Act and



No. 2.

No. 3.

No. 4.

No. §.

No. 6.

the local Shoreline Master Program?

Is it an abuse of discretion for the City, which is charged with

determining the suitability of development in the shoreliné area, to

refuse to consider evidence of a recent, major erosion event at the

Project site when approving a shoreline permit for the Project?

Can collateral estoppel be applied to an issue when the party

estopped properly raised the issue in the lower forum and appealed

all adverse decisions on the issue, or, alternatively, when the party

estopped was not a party to the proceeding afforded preclusive

effect and circumstances have changed substantially since the issue

was determined in the first proceeding?

May the City delay a determination of setback compliance until the

time of construction despite clear statutory language that it must

make such a finding before approving a binding site plan?

Does a setback requirement that must be measured “on either side

of the structure to be constructed” apply only to “buildings,” and is

it sufficient for the City to measure the setback only directly in

front of the proposed structure?

Does a statute that prohibits a binding site plan from being “finally
approved until or concurrent with a [required] dedication” allow

dedications after approval of a final binding site plan?



II. STATEMENT OF THE CASE
A. Introduction

This case involves a challenge to the Links at Half Moon Bay
project (the “Project”), a resort development located on Washington’s
southwestern coast near some of the State’s most scenic natural
shorelines. This appeal by Friends of Grays Harbor (“FOGH”) and
Washington Environmental Council (“WEC”) focuses on one component
of the proposed Project — a 200-unit condominium complex that is to be
constructed immediately adjacent to the State’s most popular coastal
beaches and directly behind a rapidly eroding shoreline.

The appeal challenges two permits issued by the City of Westport
(“City”) to Mox-Chehalis LLC, the Project developer: a shoreline
substantial development permit (“SSDP”) and a binding site plan (“BSP”)
permit. The approval of the condominiums by the City should be reversed
because it is contrary to the Shoreline Management Act (“SMA”), the
Westport Shoreline Master Program (“WSMP”) and the protections they
afford this shoreline of statewide significance. Construction of eight
private residential buildings over 60 feet in height directly upland from
these public beaches and the natural shoreline and within an area that is
actively threatened by coastal erosion is patently inconsistent with the

broad environmental policies of the SMA and WSMP. In addition, the



City willfully ignored substantial and relevant evidence regarding a major
erosion event at the Project site in 2003. These errors were compounded
by the City’s failure to properly apply zoning regulations regarding
setbacks and concurrent dedications designed to protect the public’s
health, safety and property interests.

B. Statement of Facts.

1. The Links at Half Moon Bay Project.

The Project consists of an 18-hole golf course, 200-unit
condominium complex, two hotels, convention center, and associated
resort and golf course amenities. WSH' 4397-98; WSH 18 et seq. (Joint
Aquatic Resources Permit Application (“JARPA”) project diagrams). The
Project is proposed on a 355-acre site in the northwest portion of the City
adjacent to Westhaven State Park. /d. Half Moon Bay is to the north and
northwest, and on the south the Project is bounded by Westport Light
State Park. /d.; WSH 4397-98. The western edge of the Project abuts the
Pacific Ocean at South Beach and contains the Westport Light Trail, a

pedestrian trail connecting the two state parks. Id. A parking lot at the

' Appellants’ record citations use the numbering from the City of Westport’s
administrative record in its permitting decisions. “BSP” refers to the record of the City’s
binding site plan proceedings. “WSH” refers to the record of Westport’s shorelines
permitting decision. “HE Tr.” refers to the transcript from the Hearing Examiner’s April
8-9, 2004, open record hearing on the binding site plan approval.



western end of Jetty Access Road serves Westhaven State Park and has a
small restroom building. The Project site is otherwise undeveloped. Id.

The portion of the Project to the North of Jetty Access Road,
which bisects the site, is roughly 55 acres in size and is adjacent to the
City’s existing commercial and maritime district. WSH 18 (General Site
Plan). Here, the Project developer proposes to build the hotels,
convention center, golf clubhouse, and associated amenities. /d.; WSH
4397-98. This area is also protected from coastal erosion by a revetment
built by the U.S. Army Corps of Engineers in 1999. BSP 876.

The 300 acres of the Project site south of Jetty Access Road
feature an extensive interdunal wetland system. BSP 642; WSH 4001
(Interdunal wetland inventory). It is also the heart of the State Parks
complex that contains “the most frequently visited ocean beaches in the
State of Washington.” BSP 410 (Washington Department of Fish &
Wildlife (“WDFW”) comments). Visitors to the adjacent Westhaven State
Park, Westport Light State Park, the Half Moon Bay and Pacific Ocean
shorelines and the public trail connecting the parks “are interested
primarily in the natural environment and the recreational amenities it

offers”. Id.



Describing the impact the Project would have on the two parks,
Washington Parks noted that

[t]he placement of condos adjacent to Westhaven State Park, two

one-half million gallon water storage tanks, and an extensive golf

course would drastically change the aesthetics of the park areas.

Visitors to both State Parks presently enjoy the aesthetics of a

secluded dunal wilderness area. . . . Visitors to Westport Light

State Park and Westhaven State Park enjoy the unique wildlife,

vegetation and habitat of the dunal wetlands.
BSP 416-17.

The wetlands on the site are unique in their size and ecological
value. The largest of them has been delineated at approximately 237 acres
in size and extends throughout the Project site and deep into Westport
Light State Park. WSH 4001 et seq.; BSP 621 et seq. (Interdunal wetland
inventory). The wetlands are productive habitat for numerous plant and
animal species, including Coho salmon. WSH 3947 et seq. (WDFW
comments); WSH 4398-99; BSP 407. The WDFW described the
ecological value of the wetlands mosaic as

the largest block of undeveloped single ownership

interdunal wetlands in the Westport area. These wetlands

are not only critical habitat themselves, but are performing

the critical function of infiltration and biofiltration of

untreated stormwater from adjacent developments.

BSP 407 et seq.; WSH 474.



The Project will impact approximately 25 acres of wetlands,
including 9.96 acres of fill and 14.63 acres that will be deforested” and
permanently mowed, preventing the natural succession of plant
communities. WSH 1 et seq. (JARPA Exhs. 16A and 16B); BSP 779
(General Site Plan). Indeed, construction of one hole of the golf course
alone will necessitate clearing almost two acres of forested wetlands. WSH
1 et seq. (JARPA, Ex. 16A). Additionally, the Project will impact 31 acres
of wetland buffers. WSH 902 et seq. (EIS Addendum, Att. 1, App. C).

2. The Condominium Complex.

This appeal challenges the proposed 200-unit condominium
complex and its associated amenities. These condominiums are permitted
to be 62 feet tall, twice as high as any other building in Westport. WSH
3139 (Grunbaum Decl. and photos). They are so closely situated that they
will appear to be one massive building that will cast shadows on the
adjacent public beach and parking lot in Westhaven State Park. WSH 2049.
Unlike the other buildings of the Project, the condominiums are isolated
from the City’s urban center, over one-half mile away from the proposed
hotel and conference center. WSH 18 (General Site Plan).

This location is highly constrained and imperils both the

2 Much of the impacted wetlands are currently forested by trees ranging from 20 to 60
feet in height. See WSH 902 (Addendum Ex. A, Wetland Mitigation Plan).



environment and the safety of the Project itself. The condominiums are
less than 200 feet from a rapidly eroding shoreline that experienced a major
erosion event in Fall of 2003. See BSP 61 (10/14/03 Declaration of
Emergency); BSP 63 et seq. (City’s emergency shoreline stabilization);
BSP 288 et seq. (Myers Suppl. Decl. and photos of shoreline stabilization
failure).

The site plans for the Project show that the northernmost part of the
condominiums is exactly 200 feet from the marram grass line as it existed
in August 2000. BSP 1050. However, as the Hearing Examiner confirmed,
coastal erosion since 2000 has shifted the line substantially landward. BSP
1072 (Y II); see also BSP 63 et seq.; BSP 288 et seq. In addition, much of
the development associated with the condominiums is closer to the
shoreline than the 200-foot minimum required by local law. For example,
the applicant was required to extend utility lines, including new water and
sewage lines, and upgrade and provide stormwater controls for Jetty Access
Road, WSH 1 et seq. (JARPA Exhs. 3, 10, 12); BSP 958, and these
improvements all lie between the condominiums and the eroding shoreline.
Id.

To the south, the condominium site is so constrained by the
extensive wetlands that in some cases the buildings intrude on legally

protected wetland buffers. BSP 1048. Indeed, to fit the entire complex



into this tight location, the City had to rely on the legally questionable
approach of buffer-width-averaging. Id. As the condominiums are
currently situated, it would be impossible to make any adjustment to their
location without further encroaching upon these wetlands. /d.; WSH 18.

Nearly all of these ecological harms and safety risks could be
avoided by relocating the condos upland or eliminating them from the
Project altogether. In fact, the developer has prepared plans showing that
the condominiums could be located at the proposed site of the economy
hotel, north of Jetty Access Road. WSH 3627; WSH 18.

3. Coastal Erosion at the Project Site.

The Project site has experienced substantial erosion in the past and
is likely to continue to be at risk for future erosion events. Federal and
State agencies that have studied erosion in the area have uniformly
supported this conclusion, and their views were confirmed by a major
erosion event in the Fall of 2003.

a. Federal and State Agencies Agree that the
Project Site Is at Risk for Erosion.

Federal and State agencies have studied the erosion problem in the
vicinity of the Project site extensively. The U.S. Army Corps of
Engineers, Department of Ecology, Department of Parks and Recreation

and WDFW all concluded that erosion on both South Beach and Half



Moon Bay continues to threaten the Project site.

The Corps’ 1997 report was the most comprehensive study of the
erosion threat in the area and confirmed the existence of a long-term
erosion trend on both Half Moon Bay and South Beach.> The Corps
criticized the Project, noting that erosion experts have rejected the
possibility of long-term shoreline stability:

[Clontinued erosion of the shoreline adjacent to the South

Jetty, if left unchecked, would result in the formation of a

‘permanent breach between the South Jetty and the adjacent

South Beach. The planned location of the [Project] is

within the expected erosion zone if a breach reforms.

BSP 459; WSH 1592. (internal quotations omitted). Every scenario
studied by the Corps showed significant erosion effects on the Project site.
In addition, the Corps concluded that beach nourishment would not be
sufficient to halt this erosion threat.*

State agencies reached the same conclusions. The Department of

Ecology concluded that “[b]ased on current scientific knowledge, over

time, erosion or flooding of this area cannot be ruled out” and advised that

3 See US. Army Corps of Engineers, Evaluation Report, Long Term Maintenance of the
South Jetty at Grays Harbor, Washington (June 1997) (“Evaluation Report”). Appellants
do not have a precise WSH cite for this 200-page document but believe it is located in
the range WSH 2468 - 2900. The Corps found that -30 to -40 feet/year was a reasonable
long-term average rate of recession for the shoreline immediately south of the South
Jetty. Evaluation Report at 14. It found that "[a]lthough the average long term recession
rate along the Half Moon Bay shoreline is -5 to -10 feet/year, the rate of erosion appears
to vary widely” and was as high as -70 feet/year in 1993-94. Evaluation Report at 15.
See Evaluation Report, located between WSH 2468 and 2900, note 3 above.

10



“[t]he sustainability of such development in such vulnerable areas needs to
be carefully considered . . . .” BSP 400-401; WSH 474. During the Fall
2003 major erosion event, Ecology’s coastal engineers wrote:
[B]each erosion along the Half Moon Bay and the ocean
coast is serious again. This erosion should not be a
surprise, in fact it is fully anticipated. . . . [T]he beach is
returning to its long-term erosion trend.
BSP 556. Similarly, WDFW observed that the “[Project] site is located in
an area of recent and ongoing erosion. . . . Any development is therefore
at great risk from erosion that will inevitably occur during the life of the

project.” BSP 405-406; WSH 474.

b. Respondents and Their Experts Have Waffled
on the Risk of Erosion to the Project.

Respondents have repeatedly changed their opinions and directly
contradicted themselves with regard to the issue of erosion. The following
chronology demonstrates Respondents’ inconsistent positions.

August 2001 — erosion is not a problem. During the 2001 master
plan permitting, Respondents denied the erosion threat and the City
approved the master plan. WSH 1598.

November 2001 — erosion emergency. After the permit was
granted, the City declared an emergency in November 2001, finding that
over 40 feet of sand erosion had occurred on both sides of South Jetty in

one month and that it required “immediate action to prevent a breach in

11



that area.” BSP 538. The Corps took emergency action, placing fill and
gravel on the South Beach and Half Moon Bay shorelines.

October 2002 — erosion is not a problem. In its 2002 master plan
decision, Respondents again denied the erosion threat and reissued the
master plan approval. WSH 1604-05.

January 2003 — erosion emergency. A contractor for the Corps
made emergency repairs to the haul road and placed gravel and fill along
the western shore of Half Moon Bay. WSH 3742.

September 2003 — erosion is not a problem. During the 2003
shoreline hearing for the Project, the City’s expert declared that the
erosion threat in Half Moon Bay was minimal. WSH 1660 et seq. The
Planning Commission issued the shoreline permits, concluding that no
erosion threat existed. WSH 4408, 4410. This conclusion was based in
large part on the testimony of Dr. Phillip Osborne that “it is unlikely that
coastal erosion will impact the [Project] site.” WSH 4407 (FF 62).

October 2003 — erosion emergency. On the weekend of October
12, 2003, a series of storms eroded the Half Moon Bay shoreline, causing
significant damage just north of the proposed condominium location. The
City demanded assistancé from State and federal agencies because the
erosion was threatening Jetty Access Road and a nearby paved walking

path. BSP 695. This major erosion threat prompted the City Council to

12



declare (again) that “an emergency exists” and direct the City to “take
necessary steps to protect public safety and safeguard public property.”
BSP 61; see generally BSP 48-76 (Lewis Decl. with attached emergency
proclamation and photos). By October 16, the City took matters into its
own hands and constructed a major seawall on the beach. /d. In the
following week, additional storms destroyed the seawall and eroded the
beach landward. Id. Despite rebuilding the seawall several times, erosion
eventually washed the public trail into Half Moon Bay. Id.; BSP 681. To
support the City’s complete reversal of the position it had taken less than a
month earlier before the Planning Commission, Dr. Osborne directly
contradicted his earlier testimony: “It is my opinion that erosion is an
imminent threat to [the infrastructure adjacent to the proposed
condominium location].” BSP 231, 853.> The City’s attorney and City
Manager similarly testified to an erosion emergency in the vicinity of the

condominiums. BSP 48, 368.

> Dr. Osborne provided this opinion in a 2003 federal court proceeding regarding erosion
control strategies in Half Moon Bay. BSP 231, 853.

13



C. Procedural History.

1. Previous Litigation.

The first litigation over this Project involved FOGH’s challenge
under the Land Use Petition Act (“LUPA”) to the City’s approval of the
Master Plan. After one remand by Thurston County Superior Court, the
City again approved the Master Plan by enacting Ordinance No. 1277 on
October 8, 2002. WSH 1597. FOGH appealed the new approval and the
court rejected this challenge because the Respondents represented that
they would resolve the details of development through the BSP review
process. WSH 1631 (Court’s May 21, 2003, oral opinion at 8).

2. The Shoreline Substantial Development Permit.

Mox-Chehalis submitted a revised application for an SSDP to the
City in July 2003.° The City’s Planning Commission accepted public
comment and held an open record hearing on September 10, 2003. WSH
4394-95. FOGH and WEC submitted comments as members of the
public. The Planning Commission entered Findings of Fact and
Conclusions of Law approving the permits on September 30, 2003. WSH

4394-4412. The Planning Commission found that the 200-foot setback

6 The first SSDP application submitted by Mox-Chehalis was approved by the City in
2001. Ecology challenged the permit before the Shoreline Hearings Board, and the
parties ultimately agreed that the applicant should submit a new application for the
modified proposal. In 2003, Mox-Chehalis submitted a new JARPA for issuance of an
SSDP and shoreline conditional use permit (“CUP”). The proposal described in the July
2003 JARPA is the Project at issue here. See WSH 1 et seq. (JARPA).
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requirements in the City’s zoning code, WMC 17.32.050(a)(8),7 were
satisfied and that they only applied to buildings, not other structures such
as infiltration ponds, roads and utilities. WSH 4401 (FF 31). The
Planning Commission discounted all of the erosion evidence submitted by
Appellants, including extensive government studies, because no “expert
witness” had been submitted, and held that substantial evidence supported
the conclusion that the Project site was unlikely to erode in the future.
WSH 4408 (FF 64). The Planning Commission also concluded that the
Project, as conditioned, was consistent with the policies of the SMA and
the WSMP. WSH 4408 (CL 1-3).

FOGH and WEC appealed the decision to the City Council, which
held a closed record hearing on October 28, 2003. Because of the
intervening storm erosion at the Project site in October 2003, Appellants
sought to supplement the record before the Council with new information
regarding the recent erosion, including the City’s own declaration of
emergency and emergency beach armoring. The City refused to consider
the new evidence and affirmed the permit approvals in a two-page
decision issued the same day as the hearing. WSH 4452-54. The City’s

decision summarily concluded that the findings and conclusions of the

7 Relevant sections of the Westport Municipal Code (“WMC”) are attached in the
Appendix.
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Planning Commission were supported by substantial evidence and were
not a clearly erroneous interpretation of the law or application of the law
to the facts. WSH 4453.

On appeal of the decision to the Environmental Land Use Hearings
Board (“ELUHB”),® FOGH challenged the City’s refusal to hear the new
evidence regarding the effects of the 2003 erosion event and its
determination that the Project was consistent with the SMA’s and
WSMP’s policies.” After a hearing based on the City’s administrative
record, a three-person majority of the ELUHB panel held in favor of the
Respondents on all shoreline issues. Friends of Grays Harbor v. City of
Westport, (Oct. 12, 2005, ELUHB No. 03-001) at 22-27 (CL 18-24)
(“ELUHB Majority”). In a lengthy and thorough dissent, two members of
the panel agreed that the City had abused its discretion by refusing to hear
the additional erosion evidence and that the condominiums were not
consistent with the policies of the SMA or WSMP. [Id. (Clarke and

Wilson, dissenting) (“ELUHB Dissent”).

8 The ELUHB was established to hear consolidated appeals on “qualifying economic
gevelopment projects.” RCW 43.21L.005.

In a separate, related appeal, FOGH and WEC challenged the shoreline CUP and
Ecology’s § 401 certification. After an open record hearing on these issues, the ELUHB
held in favor of Appellants on their 401 certification challenge.
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3. The Binding Site Plan Review.

Following its representations in superior court that the details of
the Project would be developed in the BSP approval process, Mox-
Chehalis applied to the City for a BSP review of the Project in November
2003. The City’s Site Plan Review Board (“SPRB”) conditionally
approved the application on February 2, 2004.'° BSP 1062-67. The
SPRB found, without reference to the Planning Commission’s SSDP
decision, that the BSP application met the setback requirements of WMC
17.36B.040(9)(C) and complied with other applicable regulations. BSP
1065 (9 6, 7). In later testimony, SPRB member Jim Mankin confirmed
that in the BSP review process, the SPRB had explicitly determined that
the Project complied with setback requirements and that the BSP approval
was based in part upon setback compliance. (HE Tr. at 49.)

FOGH appealed the decision to the City’s Hearing Examiner.'' At
the open record hearing in April 2004, FOGH presented evidence of the
effects of the Fall 2003 erosion event on the shoreline and setback
requirements and expert and lay testimony that the 200-foot separation
between the marram grass line and the proposed location of the

condominiums no longer existed. The SPRB’s attorney cross-examined

:(1) The SPRB’s decision refers to itself as the Site Plan Review Committee. BSP 1062.
Washington Environmental Council was not a party to the BSP appeal.
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FOGH’s witnesses on the setback issue. The Hearing Examiner issued a
decision on April 21, 2004, upholding some aspects of the appeal and
rejecting others. BSP 1071-76. With respect to erosion and setback
compliance, the Hearing Examiner rejected FOGH’s appeal in a less-than-
clear opinion. BSP 1072 (§ II). Despite this ultimate conclusion, the
Hearing Examiner found that the marram grass line had “continued to
move” after the SSDP was approved, including in the area directly
between the shoreline and the proposed condominiums. /d. Respondents
never appealed this finding. In rejecting FOGH’s setback claim, the
Hearing Examiner referred to the Planning Commission’s setback
determination in the SSDP decision, but did not explicitly rely on it or
apply collateral estoppel. 7d.

On cross-appeals of this decision, the City Council held a closed
record hearing and decided every issue in favor of the SPRB and against
FOGH. BSP 1151-63. In particular, the City held that, contrary to its
representations in superior court, the Project did not need to undergo BSP
review. BSP 1155-57. It also found that dedications of property for roads
and utilities could be made after BSP approval, setback requirements
could be satisfied at' the time of construction, setback compliance was a
WSMP issue under the Planning Commission’s jurisdiction, and FOGH

was collaterally estopped from challenging the Project’s setback
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compliance based on the Planning Commission’s SSDP decision, even
though it was made prior to the October 2003 storm erosion at Half Moon
Bay. BSP 1158-62.

FOGH and WEC appealed the City’s decision to the ELUHB,
which considered the issues on the same record that had been before the
City. ELUHB Majority at 12 (CL 2). The ELUHB held that the Project
was subject to the City’s BSP review process. Id. at 13-17 (CL 4-9). It
affirmed the City’s decision that setback compliance could be determined
at the time of construction rather than when the BSP was approved and
that the setback rules only applied to “buildings” and not other Project
structures. Id. at 19-21 (CL 13-15). However, the ELUHB determined
that the City misapplied its own setback procedures because it had not
averaged the setback measurements 200 feet on each side of the
condominiums. /d. at 20 (CL 14). The ELUHB advised the City that if, in
correctly applying this methodology, the setback is not 200' feet, “the
building configuration will have to be modified prior to construction.” Id.
With respect to the dedication of easements, the ELUHB agreed with the
City’s interpretation of its zoning code that dedications were not necessary
at the time of BSP approval. /d. at 18 (CL 10).

4. The Current Appeal.

On November 9, 2005, FOGH and WEC filed a petition for review
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in Thurston County Superior Court. Respondents sought and received
direct review by the Court of Appeals, pursuant to RCW 43.21L.140.
III. SUMMARY OF ARGUMENT

The City erred in approving the SSDP and BSP permits for the
Links at Half Moon Bay Project. In the shoreline process, the City
misapplied the law to the facts in determining that the proposed
condominiums were consistent with the substantive policies of the SMA
and the WSMP. It did so without any analysis of the most important
policies and by disregarding the adverse impacts that eight residential
buildings would have on the natural beaches, shoreline recreational
opportunities, public access and unobstructed views. The City’s approval
of both permits was tainted by its refusal to consider any evidence
regarding major erosion that occurred at Half Moon Bay in October 2003
— during the permitting process. The City abused its discretion in the
shoreline process by declining to supplement the record with the new
evidence, and it erred by applying collateral estoppel to the same evidence
in the BSP process.

The City also failed to comply with the plain language of its
zoning code, instead authorizing dedications of easements, rights-of-way
and land for the Project after the condominiums are constructed instead of

concurrent with BSP approval (and prior to any construction), allowing
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setback compliance to be satisfied at the time of construction rather than
when the BSP is approved, and applying the setback provisions only to
buildings rather than to all structures of the Project. The City’s decisions
violated fundamental rules of statutory construction and were inconsistent
with the purpose of protecting public safety and the shoreline
environment.
IV. ARGUMENT

A. Standard Of Review

This case is different from the typical appeal of an agency order
because it involves the recently enacted ELUHB statute, RCW 43.21L.
The purpose of the statute was to “reform the process of appeal and review
of final permit decisions made by . . . local governments for qualifying
economic development projects.”” RCW 43.21L.005. The Legislature
intended the reformed process to be the “exclusive process for review of
[such decisions],” thereby “superseding other existing administrative
board and judicial appeal procedures.” Id. Indeed, the “appeal process
authorized in this chapter shall, notwithstanding any other provisions of
this code, be the exclusive process for review” of qualifying permit
decisions. RCW 43.21L.020 (emphasis added). Although the ELUHB
statute is meant to be the only avenue for judicial review of an ELUHB

decision, it provides no standards for such review. See RCW 43.21L.130.
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In conducting closed record review of the City’s permit decisions,
the ELUHB acted as an appellate body, a role equivalent to the superior
court’s review of a local government’s decision under LUPA, RCW
36.70C. As a superior court would do under LUPA, the ELUHB applied
the standard of review specified in the statute creating the exclusive
review process (here RCW 43.21L.130) directly to the City’s
administrative record, accepting no new evidence. ELUHB Majority at
12-13 (CL 2-3); cf. RCW 36.70C.130. "2

The present appeal is thus equivalent to an appeal from a superior
court’s record review decision under LUPA. It is well-established that in
such situations the Court of Appeals reviews the administrative record of
the local government under the same standards as the superior court. See,
e.g., Thornton Creek Legal Defense Fund v. City of Seattle, 113 Wn. App.
34, 47, 52 P.3d 522 (2002) (de movo appellate review of the local
government’s record under LUPA standards of review).

Accordingly, this Court should apply the following standards of
review to the City’s administrative record:

the party seeking relief has carried the burden of

establishing that one of the standards set forth in (a)

through (f) of this subsection has been met. The standards
are: . . .

12 The ELUHB agreed with Respondents that RCW 43.21L was modeled on LUPA and
decided FOGH’s appeal accordingly.
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(b) The permit decision is an erroneous interpretation of the
law, after allowing for such deference as is due the
construction of a law by an agency with expertise;

(c) The permit decision is not supported by evidence that is
substantial when viewed in light of the whole record before
the board;

(d) The permit decision is a clearly erroneous application
of the law to the facts.

RCW 43.21L.130.

The City’s decision to exclude additional erosion evidence in the

SSDP appeal is reviewed for abuse of discretion. State v. Divincentis, 150

Wn.2d 11, 17, 74 P.3d 119 (2003). The City’s application of collateral

estoppel is reviewed de novo. Christensen v. Grant County Hosp. Dist.

No. 1,152 Wn.2d 299, 305, 96 P.3d 957 (2004).

B. The City’s Approval Of 200 Condominiums Adjacent To The
State’s Most Popular Beach And An Eroding Shoreline Was
Contrary To The Policies Of The Shoreline Management Act
And Local Shoreline Master Program
The City of Westport, which has no buildings over two stories in

height, approved the development of eight five-story condominiums in the

middle of a natural area adjacent to the two most heavily visited coastal
parks in the State. The proposed location of the condominiums in the

extreme northwestern corner of the property is over a half-mile from the

Project’s other buildings and next to an area of shoreline that recently
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experienced extreme erosion. In considering whether to approve the
development, the City ‘was required to determine that it was consistent
with the policies of the SMA and the WSMP. These policies are intended
to protect statewide interests, including the public’s interest in the
preservation of natural shorelines and their aesthetic qualities and public
access to and recreational opportunities in the State’s shorelines. The City
approved the development despite the fact that it is contrary to every one
of these policies. A thorough application of these shoreline policies
demonstrates that the condominiums are simply the wrong development in
the wrong place. They are not “reasonable and appropriate uses” of the
shoreline, and the City erred in finding them consistent with the State’s
and City’s shoreline policies.

1. The City’s Approval of the Condominiums Was
Inconsistent with the Policies of the Shoreline
Management Act.

The Legislature enacted the Shoreline Management Act in 1971,
recognizing that the “shorelines of the state are among the most valuable
and fragile of its natural resources” and that development and other uses
were placing “ever increasing pressures” on shoreline areas. RCW
90.58.020. In response to these concerns regarding the “utilization,

protection, restoration and preservation” of shorelines of the state, the

Legislature set forth a policy to foster coordinated planning of shoreline
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development, prioritization of public interest uses in shoreline areas and
preservation of the aesthetic qualities of the natural shoreline environment.
Id. Succinctly stated, the policy requires that shorelines of the State be
managed “by planning for and fostering all reasonable and appropriate
uses.” Id. (emphasis added). The primary goal of the State’s shoreline
policy was to ensure that any development in shoreline areas would
“promote and enhance the public interest.” /d.

Consistent with the SMA’s public interest emphasis, the
Legislature required the Department of Ecology and local governments to
manage shorelines in “the interest of all of the people” by giving
preference, in the following order, to uses that:

(1) Recognize and protect the statewide interest over local interest;

(2) Preserve the natural character of the shoreline;

(3) Result in long term over short term benefit;

(4) Protect the resources and ecology of the shoreline;

(5) Increase public access to publicly owned areas of the

shorelines; '

(6) Increase recreational opportunities for the public in the

shoreline.
Id. In implementing this policy of reasonable and appropriate public
interest uses of State shorelines, “the public's opportunity to enjoy the
physical and aesthetic qualities of natural shorelines of the state shall be

preserved to the greatest extent feasible consistent with the overall best

interest of the state and the people generally.” Id. The policy of the SMA
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plays a substantive role in shoreline permit determinations, see, e.g.,
Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 821, 828 P.2d
549 (1992); Bellevue Farm Owners Ass’n v. Shorelines Hearings Bd., 100
Wn. App. 341, 350, 997 P.2d 380 (2000); Jefferson County v. Seattle
Yacht Club, 73 Wn. App. 576, 588-94, 870 P.2d 987 (1994), and it is to be
“broadly construed in order to protect the state shorelines as fully as
possible,” Buechel v. Dep 't of Ecology, 125 Wn.2d 196, 203, 884 P.2d 910
(1994).

The shorelines adjacent to the Project site, Westhaven State Park,
and Westport Light State Park are designated shorelines of statewide
significance and are therefore subject to the SMA’s policy. RCW
90.58.030(2)(e)(i), .140; City of Westport Comprehensive Plan (“Comp.
Plan”) at 44 (Ch. 2(E)(2)) (WSH 1533). The City, as required by the
SMA, has incorporated the policy and use preferences of RCW 90.58.020
into its Shoreline Master Program and must ehsure that all development
within the shorelines is consistent with the SMA’s applicable policies and
preferences. See Comp. Plan at 36-44 (Ch. 2) (WSH 1525-33); WMC
17.32.080(c)(1)(A). The Project is within the shoreline and may only be
approved if it is consistent with the SMA’s policies. Indeed Ecology, the
agency primarily responsible for enforcing the SMA, see RCW 90.58.050,

informed the City in 2000 that the “[policies of the SMA] will be used in
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our evaluation of the merits of this proposal. It is incumbent on the
applicant to demonstrate that these conditions are met,” BSP 399.

The City, which affirmed the Planning Commission’s approval of
the SSDP application in a two-page decision, never made a determination
of whether the condominiums — or the Project as a whole — were
consistent with the SMA’s policy and use preferences. Instead, it
summarily concluded that the Planning Commission’s findings of fact
were supported by substantial evidence and its conclusions of law were
not a clearly erroneous application of the law to the facts. WSH 4453.
The Planning Commission’s decision, in turn, contained no factual
findings regarding tile Project’s compliance with the policies of the SMA
and completely failed to analyze the first three policies (i.e. the most
important use preferences) of RCW 90.58.020. Simply put, there was
never any serious consideration of the consistency of the condominiums
with the SMA’s policies and use preferences. For these reasons alone, the
City’s decision was a clearly erroneous application of law to the facts and
should be reversed. RCW 43.21L.130(1)(d). Indeed, the City’s decision,
which this Court reviews de novo, should also be reversed because it fails
to state any grounds on which it can be upheld. See Motor Vehicle Mfrs.
Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50, 103 S. Ct. 2856,

77 L. Ed. 2d 445 (1983) (holding that an agency’s action must be
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evaluated on the basis articulated by the agency, not post hoc
rationalizations by its attorneys). When considering all of the SMA’s
policies and use preferences individually — as the City and Planning
Commission should have done — the City’s error is manifest. Contrary to
the City’s conclusions, the record is replete with evidence starkly
demonstrating the incompatibility of the proposed condominiums with
public use and enjoyment of the surrounding area’s natural shoreline.

a. Approval of the Condominiums Prioritizes Local
Interests over Statewide Interests.

Neither the Planning Commission nor the City addressed the first
rule of shoreline use preferences, which is to “[r]ecognize and protect the
statewide interest over local interest” RCW 90.58.020. Here, the
statewide interests are clear and substantial. The condominium site is
located adjacent to Westhaven State Park and Westport Light State Park,
which are the most visited coastal beaches in the State. BSP 410. Visitors
to the parks are primarily attracted by the “natural environment and
recreational amenities they offer” as well as the “aesthetics of a secluded
dunal wilderness area.” BSP 410, 416-17. The SMA itself defines these
shorelines as a significant statewide interest. RCW 90.58.030(2)(e)(1).

In contrast, the development of 200 privately owned

condominiums has negligible, if any, statewide benefits. The Planning
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Commission and City failed entirely to consider the SMA’s preference for
statewide interests. Indeed, the only interest served appears to be local
economic development, which is not preferred under any policy of the
SMA. Even this finding — which was never actually made by the Planning
Commission or the City — is dubious, as the sale of the condominiums will
largely benefit an unknown group of private investors. The only reference
in the SMA’s policies to economic development in the shoreline is limited
by the requirement that such developments be “particularly dependant on
their location on or use of the shorelines.” RCW 90.58.020. While the
ELUHB statute did change certain procedural aspects of challenges to
qualifying economic development projects, see RCW 43.21L.050, it did
not alter the underlying substantive provisions of the SMA applicable to
shoreline permits, including its policies and use preferences, ELUHB
Majority at 3; ELUHB Dissent at 10.

b. Approval of the Condominiums Fails to Preserve
the Natural Character of the Shoreline and
Irreparably Alters the Physical and Aesthetic

Qualities of the Project Site.
The second-most preferred shoreline use is to “[p]reserve the
natural character of the shoreline.” RCW 90.58.020. In addition, in

implementing the SMA policies, the City was required to preserve “the

public’s opportunity to enjoy the physical and aesthetic qualities of natural
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shorelines . . . to the greatest extent feasible.” Id. The construction of
eight 62-foot tall buildings adjacent to the natural shoreline is directly
contrary to these policies. The site of the condominiums, which is
separated by over one-half mile of open land from the proposed hotel and
conference center, is undeveloped and largely in its natural state. Visitors
to this “secluded dunal wilderness area” are drawn by its natural state and
significant aesthetic qualities. BSP 410, 416-17.

The condominiums will be out of scale with this area of substantial
beauty, adding numerous five-story structures that would tower over the
adjacent public shorelines and state parks and cast shadows onto the
shorelines area. WSH 2049. By contrast, Westport has no buildings taller
than two stories and there is no significant development in the state parks.
WSH 3139 et. seq. (Grunbaum Decl. and photos). Under the proposal, the
natural landscape would begin to take on the appearance of a suburban
subdivision, as the condominiums will be visible from the beach areas, the
Westhaven parking lot and dune-top trails. WSH 1> (JARPA Exhs. 22A-
E). Formerly unobstructed views from Jetty Access Road, Half Moon Bay
and the Lighthouse Park Trail would have a significant visual intrusion,
detracting from the aesthetic qualities of the area that appeal to so many
visitors. Id.; BSP 410, 416-17. Nonetheless, the Planning Commission

only considered whether views from Westhaven State Park and the trail
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connecting it to Westport Light State Park would be completely blocked,
not whether they would substantially impaired.”” WSH 4401 (EF 29).

The City’s approval of the Links project authorizes construction of
condominiums that are situated in the precise location that destroys, rather
than preserves, the natural shoreline. Accordingly, the City erroneously
applied the law to the facts in finding the proposed development to be
consistent with the SMA policies.

C. The Condominiums Eliminate Public Access to
Publicly Owned Shoreline Areas.

The SMA policies prioritize those shoreline uses which “increase
public access to publicly owned areas of the shorelines.” RCW 90.58.020.
Prior to its planned sale and development, the Project site, including the
proposed location of the condominiums, was publicly owned and was
treated by the Port of Grays Harbor and local residents as a de facto park.
WSH 3129. For decades, the site was regularly used for such activities as
birding, hiking and other recreation. Id.  Construction of the
condominiums will eliminate public access to this area of the shoreline

and the activities that had taken place there.

13 Moreover, the illustrations relied upon by the Planning Commission for this
conclusion were provided by Mox-Chehalis in the JARPA and are from the partially
blocked perspective of the water’s edge, rather than from the heavily visited Jetty Access
Road, Lighthouse Park Trail, and the parking lot. See WSH 1 et seq. (JARPA, Tab BB).
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d. The Condominiums Will Decrease Recreational
Opportunities.

The City’s approval of the condominiums fails to “promote and
enhance the public interest” because it does not “[i]ncrease recreational
opportunities for the public in the shoreline.” RCW 90.58.020 (emphasis
added). Contrary to the SMA policies, the condominiums will eliminate
the traditional recreational activities of birding and hiking that have been
enjoyed by the public for decades at the site, WSH 2007-2057, and will
aesthetically impair the areas that the public uses recreationally, WSH
2049. The Planning Commission found that the Project as a whole would
increase demand for public access to the shorelines. WSH 4402 (FF 35).
But this finding only applies to Project components such as the bike path
and sidewalk along Jetty Access Road and the golf course.'* See WSH
4401-02 (FF 33, 35). The condominiums themselves do not increase
recreational opportunities for the public. Rather, at most, they enhance
somewhat the access opportunities for those few who purchase a

condominium unit.

'* The conclusion that the golf course enhances access for the public is debatable, as tee
times will be reserved for condominium owners and guests at the luxury hotel. See WSH
3655 (Links Market Analysis at 4.7) (“Within just three year therefore, the Links
becomes a place where the casual local visitor simply cannot even reserve a tee time.”)
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e. The Condominiums Are Not Dependent on the
Shoreline.

The SMA’s policy of promoting public enjoyment of the “physical
and aesthetic qualities of natural shorelines” also includes an explicit
preference for uses that are “unique to or dependent upon use of the state’s
shoreline,” such as marinas and piers. RCW 90.58.020. No aspect of the
condominiums is “dependent on [its] location on or use of the shorelines.”
Id. Indeed, their proposed location in an area that has recently
experienced extreme erosion events makes them far less secure than if
they had been located upland, close to the Project’s hotels and conference
center.

2. Approval of the Condominiums Was Inconsistent with
the Policies of the Westport Shoreline Master Program.

Shoreline substantial development permits must also be consistent
with the WSMP. WMC 17.32.080(c)(1)(C); WAC 173-27-150(1)(c). The
WSMP is a combination of Chapter 9 of the City’s Comprehensive Plan
and Title 17, Chapter 32 of the Westport Municipal Code. WMC
17.32.020. As with the SMA, the WSMP contains numerous policy
statements which are binding on the City’s approval of the proposed

condominiums. See Comp. Plan at 36-44 (Ch. 2) (WSH 1525-33).
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a. The Condominiums Are Isolated From the
City’s Other Developed Areas and Detract from
the Shoreline’s Aesthetic Qualities.

The WSMP policies for residential development state that “[i]nfill
within presently developed areas should be encouraged in order to utilize
existing utilities.” Comp. Plan at 42 (Ch. 2(B)(12)(d)) (WSH 1531). In
addition, such development should be designed with consideration for
“aesthetic enhancement.” /d. (Ch. 2(B)(12)(a) (WSH 1531).

The proposed condominiums cannot fairly be considered to be an
aesthetic enhancement. Rather, they will completely change the character
of the surrounding State Parks complex and significantly impair, not
enhance, its aesthetic qualities. Moreover, the condominiums are over
one-half mile from the other buildings of the Project and existing
commercial and residential development in the City, making them stick
out like a sore thumb. WSH 18; WSH 3139 et seq. (Grunbaum Decl. and
attached photos). They also require new utility corridors, BSP 1033,

which in addition to conflicting with the Comprehensive Plan, would be

placed directly in the erosion zone.
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b. The Condominiums Are High-Density Develop-
ment Incompatible with the Interdunal Area.

The WSMP’s policies for Accreted Oceanfront Lands allows only
“low-density development” in the ecologically important interdunal areas
where the Condominiums would be located. Comp. Plan at 42 (Ch.
2(C)(1)(c)) (WSH 1531). Here, the City approved construction of 200
condominium units on a small footprint that was highly constrained by the
surrounding wetlands and dunes. This design is simply inconsistent with
the WSMP’s policy requiring low-density development.

c. Approval of the Condominiums Does Not
Facilitate Recreational Uses of or Public Access
to Shorelines.

The WSMP’s policies state that “[d]evelopments which provide
recreational uses facilitating public access to shorelines, and other uses
dependent upon shoreline locations is [sic] encouraged.” Comp. Plan at
40 (Ch. 2(B)(13)(a)) (WSH 1529). As discussed above in Parts IV.B.1.c-
e, above, the condominiums do not improve — and in fact eliminate —
public access to shoreline areas, decrease recreational opportunities and do
not provide uses dependent on their shoreline location.

d. The Condominiums Reduce the Public’s View of
the Water and Shorelines.

Shoreline uses “shall be designed and operated to avoid blocking,

reducing, or adversely interfering with the public’s visual access to the
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water and shorelines.” WMC 17.32.060(g)(4)(B). The Planning

Commission considered that the condominiums are “oriented so that they

are landward of the state park property and will not block views of either

the Pacific Ocean or Half Moon Bay.” WSH 4401 (FF 29). This analysis
is incomplete and fails to address the fact that the condominiums reduce
and adversely interfere with the currently unobstructed views from Jetty

Access Road, Half Moon Bay and the Lighthouse Park Trail. Indeed, the

Planning Commission’s conclusion that the condominiums will not block

views of the water is incorrect, as from several vantage points, they will

block a central portion of the vista, including existing views of the 300-

acre wetland complex on the site.

For these reasons, the City erroneously applied the law to the facts
in finding that the proposed condominiums are consistent with the policies
of the SMA and the WSMP.

C. The City Erred In Refusing To Consider Substantial And
Relevant Evidence Regarding Erosion In Both The Shoreline
Permit And Binding Site Plan Proceedings.

The City’s determination to approve the Project led it to exclude
and ignore information presented by FOGH and WEC regarding erosion
in the vicinity of the proposed condominiums and the effect of this erosion

on setback requirements. Following the major erosion event at Half Moon

Bay in the Fall of 2003, the City abused its discretion by refusing to
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consider the new erosion evidence in the SSDP appeal. Later, even
though the Hearing Examiner had considered such evidence, the City
again excluded it from the BSP appeal on the basis of collateral estoppel.
These errors resulted in permit approvals based on incomplete and
inaccurate information for a Project that would pose a substantial risk to
public safety, private investment, and the long-term integrity of the
shoreline.

1. The City Abused Its Discretion By Refusing to Hear
Erosion Evidence in the Shoreline Appeal.

Because the SMA requires shorelines to be managed for “all
reasonable and appropriate uses,” RCW 90.58.020, evidence
demonstrating that a severe erosion risk exists at the site of the proposed
condominiums, which could either jeopardize the safety of the structures
or require long-term armoring of the adjacent beach, was central to the
City’s approval of the SSDP.

Despite the direct relevance of the October 2003 storm erosion and
infrastructure damage at Half Moon Bay, the City — less than one month
after it had issued an emergency proclamation that storm erosion posed an
“imminent threat” and “extreme emergency situation,” BSP 61-62
(emergency proclamation) — refused to consider any new evidence

regarding erosion and resulting beach armoring in the vicinity of the
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proposed condominiums."” The City’s refusal to consider any additional
evidence — whether from the Appellants or Respondents — regarding the
recent erosion event was unreasonable and demonstrated willful ignorance
of a major public safety issue directly affecting the proposed development.
The City’s reliance on stale erosion information is further called into
question because Dr. Osborne, the City’s erosion expert on whom the
Planning Commission relied, contradicted himself three months later,
stating that erosion was “an imminent threat” to the Half Moon Bay
shoreline. Compare BSP 231, 853 with WSH 4407 (erosion “unlikely” to
impact the Project site). In short, the City never considered the
information it needed to make an informed decision that the
condominiums were a reasonable and appropriate use of the shoreline.

The City’s October 30, 2003, decision affirming the SSDP
approval never refers to the major erosion events that occurred earlier that
month or justifies its exclusion of the new erosion evidence offered by
Appellants. See WSH 4452-54. The City thus abused its discretion
because its refusal to hear new and relevant erosion evidence was

“manifestly unreasonable, based on untenable grounds, [and] based on

' The City Council even refused to allow Appellants to place the excluded evidence in
the record for purposes of appellate review. This October 2003 erosion evidence was
included in the BSP record, however, and is attached in the Appendix for this Court’s
review.
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untenable reasons.” Moreman v. Butcher, 126 Wn.2d 36, 40, 891 P.2d
725 (1995); see also ELUHB Majority at 25 (CL 20) (finding a
“particularly strong case” for admission of “vital” new erosion evidence);
ELUHB Dissent at 3-6 (finding an abuse of discretion).
2. The City Erred in Applying Collateral Estoppel to
Exclude Evidence Regarding Erosion and Setback
Compliance in the BSP Proceeding.

In the BSP review process in late 2003 and 2004, FOGH submitted
substantial evidence regarding the October 2003 erosion events and their
effect on setback compliance of the condominiums. Here, when
confronted with the erosion evidence that it had refused to consider in the
SSDP appeal, the City evaded the issue again by asserting that the
Planning Commission’s pre-erosion decision had determined the setback
compliance issue once and for all. The City’s application of collateral
estoppel to these issues, which in effect turned back the clock to
September 2003, was in error.

a. Collateral Estoppel Cannot Apply Because
Setback Compliance Is a BSP Review Issue and
FOGH Has Raised and Appealed It.

The City’s zoning code requires each application for binding site

plan approval to show “[a]ll proposed and existing buildings and setback

lines sufficiently accurate fo ensure compliance with setback

requirements.” WMC 17.36B.040(9)(c) (emphasis added). In addition, the
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SPRB must “review the proposed site plan for compliance with provisions
of [WMC 17.36B] and other applicable laws and regulations,” WMC
17.36B.050, and make written findings that the BSP conforms with such
laws before approving it, WMC 17.36B.060(3).

Pursuant to these requirements, the SPRB made an independent and
explicit finding that the proposed BSP did comply with the 200-foot
setback. See BSP 1065 (Y 6, 7) (finding compliance with WMC
17.36B.040 and other applicable regulations). Indeed, an SPRB member
testified to this effect before the Hearing Examiner. See HE Tr. at 49
(Mankin testimony)). FOGH appealed this conclusion to the Hearing
Examiner and then to the City Council. BSP 1072, 1158-60. Thus, FOGH
raised the issue of setback compliance at the outset of the BSP proceeding,
and it was decided adversely to FOGH in every forum. FOGH has
appealed the adverse decisions on the setback issue all the way to this
Court, and it cannot be precluded by collateral estoppel. The City therefore
erred in refusing to consider FOGH’s setback evidence on this basis. 16

b. Collateral Estoppel Cannot Arise From the
Planning Commission’s Shoreline Decision.

Even if the Court were to conclude that collateral estoppel could, in

theory, apply to the setback issue determined in the BSP proceeding, the

'® The City also erred in finding the setback requirement did not apply to any structures
other than buildings, as discussed in Part IV.D.2.b below.
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Court should not give it preclusive effect under the facts and procedural
history of this case. Collateral estoppel is an affirmative defense'’ that
requires the party seeking application of the doctrine to establish:

(1) the issue decided in the earlier proceeding was identical

to the issue presented in the later proceeding, (2) the earlier

proceeding ended in a judgment on the merits, (3) the party

against whom collateral estoppel is asserted was a party to,

or in privity with a party to, the earlier proceeding, and (4)

application of collateral estoppel does not work an injustice

on the party against whom it is applied.

Christensen, 152 Wn.2d at 307 (citations omitted). Collateral estoppel may
apply to agency findings, but only after three additional factors are
considered:

(1) whether the agency acted within its competence, (2) the

differences between procedures in the administrative

proceeding and court procedures, and (3) public policy
considerations.
Id. at 307-08 (citations omitted).

Respondents have failed to carry their burden with respect to
several of these factors. First, the issues are not identical because of a
substantial change in circumstances between the September 2003 Planning
Commission decision and the 2004 BSP proceedings. See Malland v.
Dep’t of Ret. Sys., 103 Wn.2d 484, 489, 694 P.2d 16 (1985) (change in

circumstances negates identity of issues). The major erosion events of the

'7 Because the SPRB litigated the setback issue by cross-examining FOGH’s expert
witness Dr. Sarah Cooke (HE Tr. 13), it has waived the estoppel defense.
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Fall of 2003 altered the shoreline and marram grass line of Half Moon Bay
and affected the previous setback measurements in areas relevant to the
condominiums. This fact was confirmed by the Hearing Examiner. BSP
1072 (] II). Moreover, the Planning Commission’s finding of setback
compliance was based. on an incorrect methodology. As the ELUHB
found, the City failed to average setback measurements on both sides of
the condominiums to determine compliance, as required by WMC
17.32.050(a)(8). ELUHB Majority at 20 (CL 14). The Planning
Commission applied the same, incorrect methodology (see HE Tr. at 45-
46 (Mankin testimony)), and its finding should not estop FOGH.

Second, the Planning Commission’s decision was not a final
judgment on the merits because it was subject to appeal and FOGH and
WEC have appealed it. WMC 17.32.080(d)(3) (Planning Commission’s
“decision shall be final unless an appeal is filed”). Thus, this case is
contrary to Willapa Grays Harbor Oyster Growers Ass’n v. Moby Dick
Corp., 115 Wh. App. 417, 423, 62 P.3d 912 (2003), where this Court held
that a failure to appeal an earlier SSDP approval resulted in a final
judgment. See also Cassinelli v. City of Seattle, SHB Nos. 93-46, 93-47,
1994 Wa Env Lexis 220, at *5-*6 (May 1994) (Y XV) (citing McDaniels v.
Carlson, 108 Wn.2d 299, 306-08, 738 P.2d 254 (1987)) (Under the SMA,

local government’s shoreline permit decision is not a final decision with
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preclusive effect).

Third, FOGH was not a “party” to the Planning Commission
proceeding, but rather participated as a member the public submitting
comments. The Shorelines Hearings Board has held that non-signatories to
a permit cannot be estopped when they challenge later permits. Mukai v.
City of Seattle, SHB Nos. 00-029, 00-032, 2001 WL 363036, at *3 (March
5,2001).

Fourth, the Planning Commission’s informal hearing on the
shoreline permits application was substantially different from the
procedures utilized by courts and agencies acting in a quasi-judicial role.
As the Shorelines Hearings Board has held, the doctrine only applies to
administrative agencies acting in a judicial capacity, and permitting is not
an adjudication. Mukai, 2001 WL at *2-*3 (citing Reninger v. Dep’t of
Corrections, 134 Wn.2d 437, 449, 951 P.2d 782 (1998)). Accordingly,
FOGH did not have a “full and fair opportunity to litigate the issue in the
first forum,” and it would be an injustice to apply collateral estoppel to

FOGH in this case. Christensen, 152 Wn.2d at 309;'® see also Teglund,

18 Application of collateral estoppel in this case would be fundamentally unfair for other
reasons as well. The Planning Commission decision occurred before the major erosion
events of October 2003. Since that time, FOGH persistently attempted to present new
erosion evidence to the City. These efforts were rejected outright in the SSDP appeal, as
discussed above in Part [V.C.1, above. Moreover, FOGH has repeatedly been told (e.g.,
in its challenge to the Master Plan in Thurston County Superior Court) that the issue of

43



14A Civil Procedure § 35.51, at 503 (Ist ed. 2003) (preclusive effect of

administrative determinations often vulnerable to challenge).

D. The City Erred By Failing To Comply With The Plain
Language Of Local Ordinances Designed To Protect The
Environment And Prevent Unsafe Developments.

1. The City’s Zoning Code Unambiguously Mandates that
Dedications of Right-of-ways, Easements and Land Be

Made Concurrently With Binding Site Plan Approval.
WMC 17.36B.080 provides that “[a] site plan shall not be finally
approved until or concurrent with a dedication of required rights-of-way,
easements, and land.” WMC 17.36B.080 (emphasis added). The
requirement that dedications occur “concurrent with” BSP approvals is
consistent with other provisions of the City’s BSP review process. See

WMC 17.36B.040(9)(D) (BSP application required to show “[a]ll areas . .

. to be dedicated” to public use); WMC 17.36B.060 (BSP and dedications

“shall not be approved” before SPRB’s written findings). Concurrent

dedications serve important public purposes, such as protecting public

property. See, e.g., Richardson v. Cox, 108 Wn. App. 881, 890-92, 26

P.3d 970 (2001) (dedications are difficult to enforce after site plan

approval). In addition, at the time the BSP was approved in February

2004, the roadway to be dedicated was at risk of washing away because of

setbacks would be decided during the binding site plan process pursuant to the plain
language of the City’s zoning code.
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erosion. Concurrent dedication would have assured that public health and
safety needs required to be considered in WMC 17.36B.060(1) would
have been part of the BSP review process.

The City’s interpretation of WMC 17.36B.080 to require only that
Mox-Chehalis “identif[y] areas to be dedicated concurrent with the” BSP
and make actual dedications of such areas upon completion of the Project,
BSP 1162, is contrary to the rules of statutory construction. A statute
must be construed to give effect to the intent of the legislature, as
expressed in its plain language and ordinary meaning. King County v.
Central Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 555,
14 P.3d 133 (2000). Because WMC 17.36B.080 unambiguously requires
that any dedications occur concurrently with BSP approval, this Court
need not inquire further. In re Estate of Jones, 152 Wn.2d 1, 11, 100 P.3d
805 (2004) (“Where a statute is unambiguous, the court assumes the
legislature means what it says and will not engage in statutory
construction past the plain meaning of the words.”). Indeed, under the
City’s interpretation, WMC 17.36B.080 would become mere surplusage,
another violation of statutory construction. Wascisin v. Olsen, 90 Wn.
App. 440, 444, 953 P.2d 467 (1997) (“[A] statute must be interpreted so as
to give all of its language meaning.”).

In sum, the City’s failure to require dedications concurrent with
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BSP approval was contrary to the statutory language and placed the
public’s property and health and safety interests in jeopardy.

2. The City Erred in Interpreting the Setback Provisions
of Its Zoning Code.

Both the SSDP and the BSP should be reversed because in
approving both permits the City erred in interpreting its setback provisions
and in actually applying the setback. See Buechel, 125 Wn.2d at 201
(affirming denial of variance by Shoreline Hearings Board for
coﬁstruction that would have violated local SMP’s setback requirements).
These errors are critical because the setback requirements are designed to
protect natural shorelines and upland ecological systems. Because of the
severe erosion in October 2003, there was a substantial shift in the marram
grass line and the corresponding setback measurement relevant to the
condominiums. Indeed, by the time of the Hearing Examiner’s open
record hearing in April 2004, several components of the Project, including
the condominium’s utility corridor, were much closer than 200 feet.
Nonetheless, as discussed in Part IV.C above, the City refused to hear
relevant erosion information presented by FOGH and WEC. It
compounded this error by narrowly applying the setback requirements
only to buildings and authorizing the setbacks to be satisfied as late as the

pouring of the condominium foundation.
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' At the Project site, the City’s zoning code requires that

the building setback shall be 200 feet from the edge of the

marram grass line. The line shall be determined as the

average of the marram grass line measured 200 feet on

either side of the structure to be constructed.

WMC 17.32.050(a)(8).  Compliance with setbacks 1is particularly
important because they protect the natural shoreline environment. See
WAC 173-26-231(3)(a)(i). Indeed, the City’s own Master Program
recognizes that healthy dunes, which are damaged by any excavatioﬁ,
protect upland ecological systems. Comp. Plan at 42 (Ch. 2(C)(1)(a))
(WSH 1531).

Yet throughout its consideration of this Project, the City has
misapplied its own setback requirements by measuring the marram grass
line only in front o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>