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ASSIGNMENTS OF ERROR

1. Mr. Boyc was denied his constitutionatl right to a unanimous jury.
2. The trial court erred by failing to give a unanimity instruction.

3. The trial court erred by instructing the jury with ar ¢rronecus
definition of knowledge.

4. The iat court erred by giving Instruction No. 10. which reads as
foliows:
A person knows or acts knowingly or with
knowiedge when he is aware of a fact, facts. o
circumstances or result which is described by law as being
a crime, whether or not the person is aware that the fact,
nstance or result is a crime.

If a person has information which wouid lead a
reasonable person in the same situation to believe that facts
exist which are described by law as being a crime. the fury
is permitted but not required to find that he or she acied
with knowledge.

Acting knowingly or with knowledge aiso is
established if & person acts intentionally.
Supp. CP, Instruction 10.

5. The court’s “knowledge” instruction contained an improper mandatory
presumpiion.

6. The court’s “knowiedge” instruction impermissibly relieved the state
of its burden of establishing an element of the offense by proof beyond a
reasonable doubt.

7. Mr. Boyc was denied the effective assistance of counsel when his
attorney failed to object to the improper “knowledge”™ instruction.



8. The trial court erred by giving Instruction No. 9. which reads as
foliows:

“Intimate areas” means any portion o* ‘ p N
body or undergarments that is covered by clothing and
intended to be protected from public view.

Supp. CP, instruction 9.
9. Mr. Boyd was convicted under a statute that is unconstitutionally
vague.

10. Mr. Boyd was convicted under a statute that Is unconstitutionaily
overbroad.

1'1. The trial court erred by failing to include an instruction limiting the
definition of “intimate areas” to its constitutional boundaries.

ISSUES PERTAINING TO ASSIGNMENTS OF FRROR

£

Gary Boyd was charged with one count of voyedrism and five
counts of attempted voyeurism. At trial, the prosecution offered two
photographs to prove the completed crime charged in Count 1. The state’s
evidence cutiined five additional incidents to establish the offense charged
in Counts -VI. The Court dismissed Count [V prior fo closing
argaments, but did not tell the jury which incident tha: count relaied to.

The court did not give a unanimity instruction. and the state did not
elect one photograph s the basis for Count I. Nor did the prosecuior
indicate which incident related to each count of the remaining charges.
The jury returned a general verdict finding Mr. Boyd guilty of Count I and
Count V1.

1. Did the absence of a unanimity instruction violate Mr. Boyd’s
constitutional right to a unanimous verdict? Assignments of Error
Nos. 1, 2, 3. ‘

v

2. Did the prosecution’s failure to elect which nhotograph
corresponded to the otfense charged in Count | violate Mr. Boyd’s
constitutional right to a unanimous verdict? Assignments of Error
Nos. 1,2,3



cotresponded to the otfenses charged in Counts 1L I, V. and Vi
violate Mr. Boyd’s constitutional right to a unanimous verdict?

-

Assienments of Error Nos. 1. 2. 3.

3. Did the prosecution’s failure to elect which incident

The court’s “knowledge” instruction inappropriately included a
mandatory presumption, requiring the jury to find knowledge it Mr. Boyd
acted intentionally (without explaining what kind of intentional act could
give rise 1o the presumption). The instruction also misstated the law.
defining knowledge to nmican awareness “of a tact, circumstance or resuit
which is described by law as being a crime.”™ Defense counsel did not
object to the erroncous insiruction.

4. Using a de novo standard of review, did
“knowledge” instruction create an impormissi

presumption? Assignments of Error Nos. 4. 3. 6.

5. Jsing a de novo standard of review, did the wrial court’s
“knowledge” instruction misstate the law and mislead the jurv?
Assignments o Error Nos. 4, 5, 6.

5. Using a de novo standard of review, was Mr. Boyd denied the
sffective assistance of counsel by his lawyer’s failure to object to
the erroneous “knowledge” instruction? Assignments of Error

Nos.4, 5,6, 7.

in Count I, Mr. Boyd was charged with knowingly photographing
the “intimate areas” of ancther, without her knowledge and consent and
under circumstances where she had a reasonable expectation of privacy,
for the vurpuse of arousing or gratifying sexual desire. {n Counts IL. {IL
V, and VI he was charged with attempting this crime.

Consistent with the statute, the trial court defined the phrase
“irtimate arsa” to include “any portion of a person’s body or
undergarments tha'z is covered by clothing and intended to be protected
from public view.

7. Does the definition of the phrase “intimate area” under the
voyeurism statute depend on the subjective intent of the person
viewed, photographed. or filmed? Assignments of Error Nos. 8.9,

?"\ Eal
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8. Is the voyeurism statute unconstitutionally vague because the

defuution of tiwe phrase “intimate areas™ 1s too subjeciive to atlow

ord‘nary people to understand what conduct is proscribed?
ssignments of Error Nos. 8. 9. 10, 11.

9. is the voyeurism statute unconstitutionally vague because the

definition of the phrase “intimate areas” is too subjective to
provide ascertai m‘ﬂ-e standards of guilt to protect against arbitrary
enforcement? Assignments of Error Nos. 8. 9. 10, 11,

10. Does the “intimate areas™ prong of the voveurism statuie
vioiate the due process clause of the Fourteenth Amendment?
Assignments ¢f Error Nos. 8. 9. 10, 11.

11. Is the “intimate areas” prong of the voyeurism statute
unconstitutionally cverbroad because it infringss a substantial
amount of conduct protected by the First Amendmen:?

Assignments of Error Nos. 8, 9. 10, 11.

12. Does the “intimate areas” prong of the voyeurism statute
orohidit photography of the clothing covering a person’s intimate
arees. and thereby prohibit a substantial amuun* of pratecied

SEWTN

conauct? Assignments of Error Nos. §, 9. 10, i

i3. Does the subjective definition of “intimate areas” criminalize a
substantial amount of protected conduct? Assignments of Error
Nos. 8.9,10, 11,

:4. Must the “intimate areas™ prong of the voyeurism statute be
narrowly consirued to bring it into conformity with the First
Ameudment? Assignments of Error Nos. §, 6. 10, 11.

,-,‘

id the trial court fail 1o instruct thejurv with an instruction
1g the definition of “intimate areas” to its constitutional
10, 11.

o,

E;mﬁ;g
ooundaries? Assiganments of Error Nos. &, 9,




STATEMENT OF FACTS AND PRIOR PROCEEBINGS

Gary Boyd was employed as a janitor at the Port Angeles High
School in the spring of 2004. RP (5/24/05) 101. On April 26, 2004,
students reported to the principal. Michelle Reid. that tiiey believed he was
trying to phoiograph under studenis” skirts. Ms. Reid wld My, Boyd te
come to speak with her. RP (3/23/05) 29-31. He turned over his camera,
showed how it was used, and she viewed on its small screen several

ctos that appeared to be of students at the school. RP {5/24/05) 107-109.

His hore and office were searched, resulting in the seizure ¢f a nersonal
computer from his home. RP(S/24/05) 218-221.

Mr. Boyd was subsequently charged in Clatlar: County Superior
Court with one count of voyeurism and five counts of attempted
voyeurism under RCW 9A.44.115. CP 20-22. Counts II - VI of the

> 1
i

Information, charging atternpted voyeurism, vead as fcllows:

i

COUNT II: ATTEMPTED VOYEURISM

Inn the County of Clallam, State of Washington, on or about a
time intervening between Januvary 1, 2004, and April 26, 2004, the
above mentioned Defendant, with intent to commit Voyeurism, to
wit: for the purpose of arousing and gratifying the sexual desire of
any person, without that person’s knowledge and consent and under
circumstances where the person has a reasonable expectation of
privacy, whether in a public or private place; did do an act which
was a substantial step towards the commission of that crime;

[oney



contrary to Revised Code of Washington 9A.28.020 and RCW
9A.44.115(2)(b), a Gross Misdemeanor;

Maximum Penaity One(1) year in jail or $5.000 fine. or both
pursuant to RCW 66.28.250 and RCW 9.92.020, plus restitution,
assessments and court costs.

COUNT Iii: ATTEMPTED VOYEURISM

in the County of Clallam. State of Washington. on or about a
tme inicrvening between January 1. 2004, and April 26, 2004, with
intent to commit Voyeurism, to wit: for the purposc of arousing and
gratitying the sexual desire of any person. knowingly viewing,
ohufoorap‘ling or "tlmhg the intimate areas of another persen, to wit:
J.G.. without that person’s knowledge and consent and under
ircumstances where the person has a reasonable expectation of
rivacy. whether in a public or private place: did do an act which
as & substantial step towards the commission of that crmne
comnirary 0 Revised Code of Washington 9A.28.020 and RC
9A.44.115(2)(b), a Gress Misdemeanor:

Voaximuam Penaity Onedl) vear i ail or S5, e, or both
pursuant 10 RCW 66.28.25C and RCW 6.92. 070 plus restitution,
assessments and court costs.

gol o,

%

COUNT1V: ATTEMPTED VOYEURISM

iz the County of Clallam, State of Washington, on or about a
inte intervening between January !, 2004, and April 26, 2604, with
to commit Voyeurism, 1o wit: 1or the purpose of arousing and
gratifying the sexual desire Of any person, knowingly viewing,
phmographmg or filming the intimate areas of ancther person, to wit:
S.R., without that person’s knowledge and consent and under
circumstances where the person has a reasonable expectation of
privacy. whether in a public or private place; did do an act which
was a substantial step towards the corumission of that crime;
conirary 0 Revised Code of Washington 9A.28.020 and RCW
9A.44.115(2)(b), a Gross Misdemeanor;

Maximum Penalty One(‘) year in j

pursuant 1o RCW $6.28.250 and RCW 9.92
assessments and court costs.

Por 55.000 fice. or both
.020. plus restitution.

o1
&Gt
~
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COUNT V: ATTEMPTED VOYEURISM,
in the County of Clallam, State of Washingion, on or about a
time intervening between January 1, 2004, and Aprif 26, 2004, with

I~



intent to commit Voveurism, to wit: for the purposc ot arousing and
gratitying the sexual desire of any person, knowingly viewing.
photographing or -"ilmi“g the intimate areas of another person, to wit:
S.S.. without that person’s knowledge and consent and under
circumstances where the person has a reasonable expectation of
privacy. whether in a public or private place; did do an act which
was a substantial step towards the commission ot that crime;
contrary to Revised Code of Washington 9A.28.020 and RCW
9A.44.115(2)(b), a Gross Misdemeanor:;

Maximum Penalty Onc(1) vear in jail or $3.000 fine. or both
pursuant o RCW 66.28.250 and RCW 9.92.020. plus restitution.

assessmcents and court costs.

COUNT VI: ATTEMPTED VOYEURISM,

in the County of Clallam. State of Washington. on or about
Aprii 26, 2004, with intent to commit Voyeurism, 10 wit: for the
purpose of arousing and gratifying the sexual desire of any person,
knowingly viewing, photographing or filming the intimate areas of
another person, to wit: H.A., without that person’s 1\nowied0‘e and
consent and under ¢i “cwns*ar\es where the person has a reascnable
expecation of privacy, whether in a public or private piace; did do
an act which was a substantial step towards the commission of that
crime; contrary to Revised Code of Washington 94.28.020 and
RCW 9A.44.115(2)(b), a Gross Misdemeanor;

Maximum Penalty One(1) year in jail or $5.000 fine, or both
purstant 1o RCW 66.28.250 and RCW 9.92.020, plus restitution,
asszssmenits and court costs...

CP21-22.

The state submitted six photographs into evidence as exhibits 3-8.

Supp. CP. The photos were enlarged printouts of what had been seen on

v, Bovd’'s camera; exhibits 7 and 8 were 8xi0

the smaii screen of
photos. RP{5/23/05) 48; RP(5/24/05)98; Supp. CP 3-8. The court
overruled the defendant’s objection, and admitted these enlargements as

evidencs., RP (5/24/05) 2562,

Led

e



Count IV was dismissed by the court after the state rested.
RP{5/25/05) 44. The court notified the jury that Count I'V had been
dismissed, but did not identify the incident to which Count 1V related. RP
(5/25/8053 59-97.

The court instructed to the jury on knowledge. without defense
objection:

A person knows or acts knowingly or with
knowledge when he is aware of a fact. facts. or
circumstances or result which is described by law as being
a crime, whether or not the person is aware that the fact,
circumstance or resuit is a crime.

If a person nformation which would lead a
reasonable person in the same situation to believe that \”cts
2xist which are described by law as being a crime. the jury
is permitted but not required to find that he or she acted
with knowledge.

Acting knowingly or Wlti; knowledge also is
estabiished if & person acts intentionally.
upp. CP, Instruction 10.

(/) (./

The court also defined the term “intimate areas”™ for the jury:

“Intimate areas” means any portion of a person’s
body or undergarments that is covered by clothing and
n’e.‘wd to be protectec from public view.
Supyp. CP, Instruction 9.

The jury was given ihe foliowing elements instruction oin Counts

IL i, V., and VI:

To convict the Defendant of the crime o ATTEMPTED
VOYEURISM as charged in Counts I, Ilf, V and VI, each of'the
following elements of the crime must be proved beyond a reasonable
doubt. Each couni must involve a separate and discrete act.

KN




——

That on or about a period of time between January
i, 2604. and April 26. 2004, the Defendant did an
act which was a substantial step toward the
commission of VOYEURISM:

2. That the act was done with the intent to commit
VOYEURISM; and
3. That the acts occurred in the State of Washington.

Iyou find from the evidence that each of these clements has
bcb 1 proved beyond a reasonable doubt. then it will be your duty to
return a verdict of guilty.

On the other hand. if, atter weighing alt the evidence. you have a
reasonable doubt as to any of these elements, then it will be your
duty to return a verdict of not guilty.

Supp. CP.. Court’s Instruction No. 13.

vas found guilty by the jury of Count | (voyeurism) and Count
VI (attempted voyeurism). CP 6. He was sentenced and this timely appeal

foliowed. CP 6-19,5

ARGUMENT
I. THE TRIAL COURT’S FAILURE TO GIVE A PETRICH INSTRUCTION
SENIED MR, BOYD HIS CONSTITUTIONAL RIGHT TO A UNANIMOUS

JURY.

A defendant may be convicted only when a unanimous jury
concludes that the criminal act charged in the information has been
committed. State v. King, 75 Wn. App. 899 at 902, 878 P.2d 466 (1994),
review denied, 125 Wn2a 1021 (1995). Where the state charges one count
of criminai conduct and presents evidence of more than one criminal act,

there is a danger that a conviction may not be based on a unanimous jury




finding that the defendant committed any given single criminai act. Stare
v. Kitchen. 110 Wn.2d 403 at 411, 756 P.2d 105 (1988).

in order to ensure jury unanimity, the state must eiect a single act
upen which it will rely for conviction, or the jury musi be instructed that
all must agree as to what uct or acts were proved beyond a reasonable
doubt. Srare v. Petrich. 101 Wn.2d 566 at 569, 683 P.2d 173 (1984): State
v. Brooks, 77 Wn.App. 516 at 521, 892 P.2d 1099 (1995). Failure to
foliow Pzir-ich's protections 1s constiturional error that raises “the
possibility that some jurors may have relied on one act or incident and
sonie another. resulting in a lack of unanimity on all of the eiements
necessary for a valid conviction.” Kirchen at 411. Because of this, the
error can be raised for the first time on appeal, and is presumed

P.3d 569

Q )

orciudicial. State v. Greaihwuse, 113 Wil App. 889 al 916, &
(20602); Kitchen at 411. The jury verdict will be overturned unless no
rationa! juror could have a reasonable doubt as to any of the incidents
alleged. Kiichen, supra, ai 411.

In Count I of this case, Mr Boyd was charged with voveurism
relating 1o Nicole Weinheimer. The state produced evidence of two
separate photographs, enlargements of which were admitted as Exhibits 8

and 9. Supp CP. The court did not instruct the jury that it had to

unanimously agree that one of these two photographs included an intimate




area; nor did the prosecutor elect one of the photographs. Under the
court’s instructions, seme of the jurors may have concluded that xhibit 8
was sutficient for a guilty verdict. while others believed that Exhibit 9 was
sufficient. This violated Mr. Boyd's constitutional right to a unanimous
verdict. Kiichen, supra.

The court did not instruct the jury that it had 1 unanimousty agree
on a particular incident to convict Mr. Boyd of the attempted voyeurism
charge. As with Count L. some jurors may have picked one incident, while
others focused on another. Again, this violated Mr. Boyd's constitutional
right to a unanimous verdict. Kitcien, supra.

The failure to give & Peirich instruction was error and s prasumed
preiudicial. Greathouse, supra. Because of this, Mr. Boyd’s convictions
must be reversed and his case remanded to the Superior Cournt for a new
trial. Kitchen, supra.

Ii. THE COURT’S “KNOWLEDGE” INSTRUCTION VIOLATED DUE

PROCESS BECAUSE IT CREATED A MANDATORY PRESUMPTION,

VISSTATED THE L.AW, AND MISLED THE JURY REGARBING AN
ESSENTIAL ELEMENT.

‘Knowledge’ is an element of voyeurisim; to obiain a conviction,
the prosecution must prove that the defendant knowingly photographed

the intimate areas of another person. RCW 9A.44.115. Under RCW

9A.08.010{1{b), “A person knows or acts knowingly or with knowledge




when (1) he is aware of a fact, facts, or circumstances or result described
by a statute defining an ofiense; or (ii) he has informarion which would
lead a reasonable man in the same situation to believe that facts exist
which facts are described by a statute defining an otfense.”

Jury instructions. wiien taken as a whole. must property inform the
trier of fact of the applicable law. State v. Douglas, 128 Wn.App. 555 at

562,116 P3¢ 1012 (2003). An omission or misstaterient of the law ina

jury instruction that refieves the state of its burden to prove every element
of the crime charged is erroneous and violates due process. Siure v.
Thomes, 150 Wn2d 821 at 844 83 P 3d 970 (2004 Niaue v, Randhawa.,
133 Wn.2d 67 at 76, 941 P.2d 661 (1997). Jury instructions are reviewed
de nove. Joyce v. Dept. of Corrections, 155 Wn.2d 3G6 at 323, 119 P.3d
825 (2005). A jury instruction which missiates an element of an offense is
not harmless unless it can be shown beyond a reasonable doubt that the
error Cid not contribute to the veraici. Siuie v. Brova
341, 58 P.3d 889 (2002).

Furthermore, due process prohibits the use of conclusive
presumptions in jury instructions. Such presumptions conflict with the
presumption of innocence and invade the factfinding function of the jury.

Stie v Savage, 94 Wn.2d 569 at 373, 618 P.2d 82 (19€0;. cizing



(1979)) and Morissette v. United Siates, 342 U.S. 246. 72 S.Ct. 240. 96
L.Bd. 288 (1952).

Here. "knowledge™ was detined by Instruction No. 10 {based on
WPIC 10.02;. which included the following optional language (bracketed
in WPIC 10.02): “Acting knowingly or with knowiedge also iy established
if a person cts intentionally.” Instruction No. 10, Supp. CP.

inappropriate use of the last sentence relieves the prosecution of its
burden of establishing the knowledge element, and is reversible error.
Staie v. Gorie,131 WriApp. 194, 126 P.3d 821 (2005 . In Gobie. the
accused wad charged with assaulting a person whom he knew 0 be a law

Py

enforcement officer.” The trial court’s “knowledge™ instruction was the
same g¢ that given in this case. The Court of Appeals reversed e
conviction because the last sentence of the instruction could be read to
mean that an intentional assault established Mr. Goble’s knowledge,

regardiess of whether or not he actually knew the victm s status as a

poiice officer. Goble, at 203

' The final sentence is bracketed in the WPIC because it is to be used only where
applicable.

* Although not an element of the charged offense, knowiedge was included in the
“to convict” insiruction and thus became an element under the law of the case in Codle.
Gonie ar 291.




Here. us in Goble, the inclusion of the final sentence was
erroneous; it allowed the jury to presume that Mr. Bovd knew he’d
photographed an intimate area if he did any intentional act. but did not
give aiy guicance as to what intentional «et could trigger this mandaiory
presumption. Under the instructicn as given. the jury could attribute to
Mr. Boyd knowledge that he’d photographed an intimate area if he
intentionally ook a photograph. intentionally followad & person. or
intentionally walked from point A to point B.

The instruction was also confusing and misteading; the court toid
the jury thar 2 person “acts knowingly”™ when he “is avare of a fact,
circumstance or result described by law as being a crime...” This
language differed from the statutory language of RCW 9A.08.010(1)(b);
under Instruction No. 10, the information at issue—the ““fact.
circumsiances or resuit”™—must itseif be described by law as a crime. This
is nonsensicai. See RCW 9A.08.010 (which requires that the fact be
described by a criminal statute, not that the fact itself be described as a

WEIC 10.02 on this basis as well. See

Vi

1 3 o 4 —:-'
crime). The Goble court criticized

(».‘

Gohle ar 203 (“We agree that the instruction is confusing.”)
The end result was that the jury was unable 1o determine what was
meant by the knowledge element of Instructions 7 and §. The instruction

detining knowledge created a conclusive presumption and violated due

10



process. Goble, suprua: Suvage, supra. Because of this. the conviction
must be reversed and the case remanded tor a new trial. Goble, supra.
I1i.  DEFENSE COUNSEL WAS INEFFECTIVE FOR FAILING TO OBJECT TO

THE COURT’S “KNOWLEDGE” INSTRUCTION.

The Sixth Amendment to the United States Constitution guarantees
that “In all criminal prosecutions. the accused shall enjoy the Right...
have the Assistance of Counsel for his defense.”™ U.S. {onst. Amend. VI
Similarly, Article I, Section 22 of the Washingtor Staie Constitution
declares that “In criminal prosecutions the accused shuait have the right 1o
appear and defend in person, or by counsel...” Wash. Const. Article 1.
Section 22. The right to counsel is the right 10 the effective assistance of

unsel. Strickland v. Washington, 466 U.S. 668, 68¢. 104 S.(Ct. 2052, 80

L.Ed.2d 674 {1984) (quoting McMann v. Richardson. 397 U.S. 759 at 771

(T

Ed.2d 763 (19763).

tﬂ =N

n. 14,90 S.Ci 1441, 25
Defense counsel must employ “such skill and knowledge as will
render the trial a reliable adversarial testing process.” State v. Lopez, 107
AN

Wr.App. 276 at 275, 27 2.3d 237 {2061). Counsel’s performance is

evaluated against the entire record. Lopez, at 275.
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The st for ineffective assistanc

prongs: (1) whether defense counsel’s performance was deficient, and (2)

whether this deficiency prejudiced the defendant. Stare v. Holm, 1

fam—y
o




Wi App. 429,957 P.2d 1278 (1998), citing Strickiand. supre. The
detendant must show a reasonable probability that, but tor counsel’s
errors, the result of the proceeding would have been ditterent. Holm,
supia. st 1281, Finallv, a reviewing court is not requived to address both
prongs of the test if the defendant makes an insufficient showing on ¢ither
proag.

To establish deficient performance, a defendant must demonstrate
that counsel’s representation fell below an objective standard of
reasonableness based on consideration of all the circumstances. Siate
Bradley, 141 Wn.2d 731, 10 P.3d 358 (2000). To prevail on the prejudice
proag of the test for ineffective assistance of counsel. an appeliiant must
show that “ihere is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceedings would have been
ditferent.” Swate v. Scunders, 91 Wn.App. 575 a1 578. 938 P.2d 364
(1998). A reasonable probability is a probability sufficient to undermine
confidence in the outcome. Inre Fleming, 142 Wn.2d 853 at 865, 16 P.3d
613G (20013, A claim of ineffective assistance is reviewed de novo. Siate
v. S M, 100 Wn.App. 401 at 409,996 P.2d 1111 (200G}.

£f
fu

"knowledge™ was an essential element of the crime charged.

Despite this. Mr. Boyd’s attorney failed 1o object to the court’s

“knowiedge™ instruction, which was a distortion of the statuiory definition




found in RCW 9A.08.010{1)(b). RP(5/24/05) 263-285: RP(5/25/05) 54-
58. This failure to object was deficient performance; a reasonably
competent attorney would have been familiar with the statute, and would
have known that the language of the instruction differcd irom ihe language
of the statute. See, e.g., State v. Thomas. 109 Wn.2d 222 at 229. 743 P.2d
816 (1987 ("ia] reasonab.y competent atiorney would have been
sufticiently aware of relevant legal principles to enable him or her o
propose an {appropriate] instruction.”)

Mr. Boyd was preiudiced by the error. The “kaowledge’
insiruct:on was confusing and misieading, and it missrated the law. Asa
result, the jury would not have been able to properly interpret the o
convict” instructions. Defense counsel’s failure to object to the improper
“knowledge” instruction denied Mr. Boyd the effective assistance of
counsel. Sirickland The conviction must be reversea. and the case
remanced for a new tria
iV.  THE “INTIMATE AREAS” PRONG OF THE VOYEURISM STATUTE IS

UNCGNSTITUTION AL,
Under RCW 9A 44.115(2),

A person commits the crime of voyeurism if, for the
purpose of arousing or gratifying the sexual desire of any person,
he or she knowingly views, photographs, or films...[t]he intimate

areas of ancther person without that person's krowledge and
consent and under circumstances where the person has a

pot
L2




reasonable expectation of privacy. whether in o public or private
place.

Under the statute. the phrase “intimate areas™ includes “any portion
of a person’s body or undergarments that is covered by clothing and

iXa).

o~

intended to be protecicd from public view..” RCW 9A 44155
This portion of the statute is unconstitutional because it is both

vague and overbroad.

A. The “intimate areas” prong of the voyeurism statute is
uncenstitutionally vague under the due process clause because the

definition of “intimate areas™ explicitly incorporates a personal

swandard, subjective to the person being photographed, filimed, or
viewed.

{inder the due process clause of the Fourteenth Amendment. a
criminal statute is unconstitutionaily vague if it fails to define an offense
with sufficient definiteness that ordinary people can understand what
conduct is proscribed, or if it fails to provide ascertainable standards of
guilt to protect against arbitrary enforcement. Srate v. #iiliams, 144
WiZa 197 at 203-204, 26 P.3d 890 (2001), citing Cirv of Bellevue v.
Lorang, 140 Wn.2d 19 at 30, 992 P.2d 496 62000). A statute is void for
vagueness if it is framed in terms so vague that persons of commeon
intelligence rust necessarily guess at its meaning and differ as 10 its

applicability. Williams, supra, at 204.



The purpose of the vagueness doctrine is to provide citizens with
falr warning of what conduct they must avoid; and second, to protect them
from arbitrary. ad hoc. or discriminatory law enforcement. Williams,
supra, vt 203-204. A statute is unconstitutionally vague if either
requirement is not satistied. Williums, supra, at 203-204. Special caution
is upphed in examining statutes that ieplicate First Amendmem interests.
Lorang. at 31. A criminal statute is unconstitutionally vague when it is
overly subiective, allowing officers, judges, and juries o decide what

onduct the statute proscribes and what conduct will be in compiiance
with the statuie. Lorang, supra, at 31.

As noted above, what constitutes an “intimate ares” under RCY
9A.44.115(1 }(a) depends on the subjective intent of the person being
viewed, photographed. or filmed. Specifically. an area of the body or
underciothing 1s an intimate arca under the statute only if the person being

viewed covers that area with the intent to protect it from public view. This

tandard explicitly incorsorates a subjective standard that changes from

U

person ¢ person.

For example, a musiim woman (observing purdah) who covers
herself with z full burga may intend 1o protect entire body and to
conceal her form. A non-muslim woman attending a Hallowsen party

might wear the same outfit without caring that parts of her body are visible



to prying eyes. Similarly, a high school girl who wears a short skirt may
intend to protect her underciothing from view, but a prostitute wearing the
same short skirt may hope to atiract customers by providing tantalizing
glimpses of her underclothing.

Because the statute explicitly incorporates a subjective standard
into the definition of "intimate areas.” it is unconstitutionally vague.
There is no objective test for determining what conduct is prescribed and
what conduci 1s permitted; instead, citizens are left to guess whether their
actions will offend the sensibilities of individuals whom they view,
photograph. or film in pubtiic places. Like the statute in Williams, supra,
which criminalized threats to “mental health,” the “intimate areas™ prong
of the voyeurism statute cannot withstand constitutionzi scrutiny, and must
be severed from the remainder of the statute. Willicims, supra, et 212.
Since Mr. Bovd’s conviction rested on the “intimate areas” prong, it must

be reversed, zad the case dismissed with prejudice.

B. The “intimate areas” prong of the voyeurism statute is
unconstitutionally overbroad because it prohibits constitutionaily
srotected free speech activities.

The First Amendment to the U.S. Constitution provides that

'ongress shall make no law respecting an estabiishment of
eligion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people

™

bow
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peaccably to assemble, and to petition the Gevernment for a
-edress of grievances.
U.S. Const. Amend. 1.

-

This provision is applicable to the states through the action ¢f the
Fourteenth Amendment. U.S. Censt. Amend. XIV: ddums v. Hinkle, 51
Wiiid 762 at 768, 322 P.2d 844 (1938) (collecting cases)y. Washingion's
Constitution affords a similar protection in Article I. Section 5:

Every person may freely speak. write and pubtiish on zll subjects,
being responsivle for the abuse of that right.

Wash. Const. Article I, Section 3.

Photographs-- even photographs that appear to depict child
DOrI0grapiy-- are protected speech under the First Amendment. Ashcrofi
v. frree Speech Coalition, 535 U.S. 234, 122 S. Ct. 1389, 152 L. Ed. 24
403 (20642).

A statute is unconstitutionally overbroad if its grohibitions extend
beyond preper bounds and violate the constitutional protection of free

speech. Lorang, supra, i 26. Overbreadth challenges are facial: it is

irrelevant that the defendant’s own conduct may not be protected. Lorang,

N

upra, ai 26. A statute which reaches a “substantial” amount of protected

i)

conducet is unconstitutionally overbroad, unless the conduct is “likely to
produce a clear and present danger of a serious substantive evil that rises
far above public inconverience, annoyance, or unrest.” Lorawg, supra, at

27. citeiivins omifted. Where possible, an overbroad siatute should be



narrowly construed to bring it in line with the constitution. Srate v.
Jofinston, 156 Wn.2d 355 at 363, 127 P.3d 707 {2006,

Without a limiting construction. the “intimate areas” prong of
RCW GA.44.115 is unconstitutionally overbroad because it criminalizes a
substantial 2amount of protected speech. First, the statute appears to
criminalize pnotographing, filming, or viewing the exserior of the
clothing. As noted above, RCW 9A.44.115 prohibits {in relevant part)
viewing, photographing, or filming “any portion of a person’s body... that
is covered by clothing and intended to be protected from pubiic view...”
When interpreted broadly, the statute appears to prohinit viewing.
photographing, or filming the breasts, buttocks, or geriital area even when
covered with clothing. In other words. any viewing, photography, or
filming of a person in a public place would be criminalized, assuming the
other elements of the statute can be established. Because such activity is
'ly protected by the First Amendment, a limiting construction must be
imposed, prohibiting only viewing, photography, or fiiming of the skin or
underclothing covered by exterior clothing. Johnston, supra.

Even where a limiting instruction can save a statute, the
defendant’s conviction must be reversed unless the court properly
insiructed the jury in accerdance with the limiting consiruction of the

statute. Johwston, at 364. In this case, the court did not provide any

18



instructions limiting the reach of the statute. Without such an instruction,
the jury may have convicted Mr. Boyd based on his photography of the
exterior of the girls’ clothing. Accordingly, the conviction must be
reversed. and the case remanded with a new trial. On remand. the trial
court’s instructions must make clear that conviction is appropriate only if
Mr. Boyd viewed, photographed, or filmed the “intimate areas™ beneath
the girls” clothing.

A second overbreadth problem arises from the subjective standard
contained in the definition: of “intimate areas.” As noted above, whether a
particuiar area is “Intimate” depends on the subjective intent of the person
viewed. photographed, or filmed. A sensitive and private person may

obiect to having her or his face photographed, wearing 2 hat ¢ avoid

ga

prying eyves and lenses. That person’s particular sensitivities may brin
their face within the definition of “intimate areas,” but the First
Amendment would nenetheless protect public photography of the face.
There is no limiting construction which can save the siatute from this

overbreadth problem. Accerdingly, the “intimate areas”™ prong must be

severed irom the remainder of the statute, Mr. Boyd’s conviction must be

reversed. and the case must be dismissed. Williams, supra.
s

[
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CONCLUSION

For the foregoing reasons, the conviction must be reversed and the

case dismissed. In the alternative, the case must be remanded (o the trial
court for a new trial.

Respectfully submirtted on June 26. 2006.
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