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A. ASSIGNMENTS OF ERROR 

1. The prosecution failed to present sufficient evidence to 

prove that appellant's prior California conviction was comparable to a 

Washington felony, as required under RCW 9.94A.525(3). Appellant 

assigns error to the sentencing court's order finding such comparability. 

CP 129. 

2. Appellant's due process rights were violated by imposition 

of a sentenced based upon wholly insufficient evidence. 

3. The sentencing court applied the wrong standard for 

determining "comparability." 

4. The sentencing court erred in refusing to strike and 

apparently relying on evidence the prosecution presented for the first time 

on remand in violation of this Court's ruling that remand was limited to a 

determination based solely on the evidence presented at the original 

sentencing. 

5. Appellant's state and federal constitutional rights to trial by 

jury and due process were violated when his sentencing range was 

increased based upon the sentencing court's evaluation of the factual 

comparability of the foreign conviction by a preponderance of the 

evidence, and RCW 9.94A.525(3) is unconstitutional to the extent it 

permits such a procedure. 

6. Under the binding precedent of State v. Hughes, 154 Wn.2d 

249, 11 1 P.3d 837 (2005), the "harmless error" standard does not apply. 

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. To determine "comparability" of a foreign crime prior to 
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that crime being counted in an offender score under RCW 9.94A.525(3), 

the sentencing court must compare the statutory schemes creating both the 

foreign crime and an allegedly comparable Washington crime. In this 

case, the prosecution presented only evidence that the defendant had been 

convicted of a crime in California, and that he was accused of committing 

it a particular way, without providing the relevant statutory scheme for 

either California or Washington. 

Was this evidence sufficient to support a finding that all of the 

elements of the California crime as it was defined in 1991 were the same 

as the elements of a crime in Washington at the same time? 

Further, were appellant's due process rights violated by imposition 

of a sentence unsupported by sufficient evidence? 

2. A sentencing court only considers the facts of a prior 

foreign conviction if it first finds there is not legal comparability, i.e., that 

the elements of the foreign crime were not identical to and were more 

broad than an allegedly comparable Washington crime. State v. Mutch,' 

which suggests to the contrary, was overturned by In re Personal Restraint 

of  lave^,^ prior to the resentencing in this case. 

Did the sentencing court err in determining "comparability" based 

on the facts of the prior conviction even though there was insufficient 

evidence to support the prerequisite legal comparability analysis? 

3. Mr. Labarbera objected to the insufficiency of the evidence 

'87 Wn. App. 433,942 P.2d 1018 (1997) review denied, 134 Wn.2d 1016 (1998), 
overturned b~ In re Personal Restraint of Laverv, 154 Wn. 2d 249, 11 1 P.3d 837 (2005). 

2154 Wn.2d 249, 11 1 P.3d 837 (2005). 
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the prosecution presented to prove "comparability" at the original 

sentencing. In its decision ordering remand, this Court made it clear that 

the prosecution was not permitted to present any additional evidence to 

support a comparability analysis but was limited to the record as it was 

before the sentencing court at the original hearing. CP 86-95; State v. 

Labarbera, 128 Wn. App. 343, 1 15 P.3d 1038 (2005). 

Prior to the resentencing, the prosecution filed a "Memorandum" 

presenting, for the first time on remand, several California statutes it said 

defined the 1991 crime for which Mr. Labarbera was convicted, as well as 

the 1991 Washington statutory scheme it argued, for the first time on 

remand, was comparable. The prosecutor also presented oral "evidence" 

that she had determined that the statutes in both states had not changed 

from 1966 to 1991. 

Did the resentencing court err in refusing to strike this new 

evidence even though the prosecution's presentation of it was in violation 

of this Court's clear order and settled law? Further, did the court err in 

apparently relying on this evidence? 

4. The state and federal constitutional rights to trial by jury 

and due process require that any fact which increases a defendant's 

sentence must be proven to a jury beyond a reasonable doubt, under 

Blakelv v. Washington, 542 U.S. 296, 124 S. Ct. 253 1, 159 L. Ed. 2d 403 

(2004). The Supreme Court has noted that a limited "prior conviction" 

exception to this rule does not apply where a foreign conviction is for a 

crime the elements of which are not identical to a comparable Washington 

crime. Lavery, supra. 



Were appellant's rights violated where appellant's range of 

punishment was increased based upon the sentencing court's finding of 

facts from a California charging document, where there was no evidence 

to prove that the elements of the foreign crime were identical to a 

comparable Washington crime and no evidence the defendant had agreed 

or stipulated to those facts or that they had been found by a jury beyond a 

reasonable doubt? 

C. STATEMENT OF THE CASE 

1. Procedural Facts 

Appellant Lawrence Labarbera was charged by second amended 

information with first-degree kidnaping with a deadly weapon 

enhancement, two counts of first-degree rape, one with a deadly weapon 

enhancement, and first degree burglary. CP 9-1 1; RCW 9.41.010, RCW 

9.94A.310, RCW 9.94A.370, RCW 9.94A.510, RCW 9.94A.530, RCW 

9A.44.040(1), RCW 9A.52.030(l)(a). The kidnaping and burglary charges 

were dismissed pretrial, and, on May 2 1,2004, Mr. Labarbera was found 

guilty of the rape charges after a bench trial on stipulated facts. CP 16- 18. 

On June 18,2004, Mr. Labarbera was sentenced by the Honorable 

Ronald Culpepper to 370 months in custody, based upon an offender score 

of 7, calculated by including an alleged California conviction as prior 

conviction. CP 19-3 1. 

Mr. Labarbera appealed and, on July 7,2005, this Court reversed 

and remanded for resentencing. CP 69-95. 

Resentencing was held before Judge Culpepper on December 19, 

2005. CP 129. Mr. Labarbera appealed, and this pleading follows. See 
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2. Overview of facts relating to offense 

In its findings and conclusions on the stipulated facts trial, the trial 

court found that Mr. Labarbera had, on October 4, 1999, grabbed A.S. 

around the neck from behind, put what appeared to be a gun to her head, 

taken her into his van, raped her there and, at some point, went into her 

house and again raped her. CP 1 5 - 1 8. 

3. Facts relevant to issues on apveal 

At the original sentencing hearing on June 18,2004, counsel for 

Mr. Labarbera informed the court that the prosecutor had only just shown 

him, moments before sentencing, two documents regarding the prior 

convictions, one of which was "purporting to be the California" offense. 

1 RP 19. Counsel objected that the prosecution had failed to provide 

sufficient proof of Mr. Labarbera's criminal history, as required before that 

history could be used to increase his offender score. 1 RP 19. 

In response, the prosecutor then produced and filed documents it 

said supported the criminal history, including a judgment and sentence she 

said was "certified from California which shows that he has a robbery in 

the second degree conviction." 1RP 26.3 Without conducting a 

comparability analysis, the sentencing court relied upon the offender score 

calculated by the prosecution, including two points for the California 

offense. CP 92-94. 

The only briefing filed by the prosecution for the sentencing 

3~op ie s  of those documents were attached as an Exhibit to the defense brief below and 
are attached hereto for the Court's convenience as Appendix A. 
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hearing presented argument about whether the two current crimes were the 

"same criminal conduct." CP 12- 14. 

On appeal, this Court held that it was error for the sentencing court 

to have imposed a sentence calculated based on including the California 

conviction in the offender score without having conducted the required 

comparability analysis. State v. Labarbera, 128 Wn. App. 343, 115 P.3d 

1038 (2005); CP 86-95. Because Mr. Labarbera had specifically objected 

that the evidence was insufficient below, the Court granted only a limited 

remand for the sentencing court to decide whether the prosecution had 

proven comparability based only upon the evidence the prosecution had 

submitted at the original sentencing. CP 94. 

Prior to the resentencing on remand, the prosecution filed a five- 

page "Memorandum Regarding Comparability of Defendant's California 

Robbery in the Second Degree Conviction." CP 96-100. In that 

document, the prosecution admitted that the only evidence it had presented 

at the previous hearing was "a certified copy of the judgment and sentence, 

a declaration of guilty plea, a warrant of commitment, and an 

information." CP 96. The prosecution then presented the additional 

information, not presented at the original hearing, of the specific language 

of sections of the California Penal Code which defined robbery and its 

different degrees and elements, the specific language of statutes it said 

defined a comparable Washington offense in 199 1, and caselaw it said was 

dispositive on the issue. CP 96- 100. 

At the resentencing hearing on December 9,2005, the prosecution 

admitted that the Court of Appeals had ordered the comparability analysis 
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on remand to be limited to "everything the State provided at the time of 

the sentencing, and using that and that alone." 2RP 5. It nevertheless 

presented arguments based upon the additional evidence it had presented 

in its Memorandum. 2RP 4. 

In response, Mr. Labarbera moved to strike the portions of the 

prosecution's memorandum which included citation to the California 

robbery statute, because it had not been before the court at the original 

sentencing and was thus an improper effort to supplement the record. CP 

10 1 - 105; 2RP 5. He also noted that the prosecution had not set out the 

elements of the relevant crimes, and that a case finding comparability the 

prosecution cited interpreted only the law in 1966, but that the prosecution 

had presented no evidence that the law was the same in 199 1, the relevant 

time for this case. 2RP 5. He also argued that, even if the court were to 

consider the improper new evidence of the relevant foreign statutes, the 

California and Washington statutes were not identical, with the 

Washington statute "more expansive" and "different." CP 10 1 - 105; 2RP 

7. As a result, he noted, the determination of comparability required 

factual determinations which had to be presented to a jury and proven 

beyond a reasonable doubt under In re Personal Restraint of Laverv, 154 

Wn. 2d 249, 11 1 P.3d 837 (2005). CP 102-105; see 2RP 7, 12. 

The judge looked at the information charging Mr. Labarbera for the 

California crime and said it looked "quite a bit" like the definition of 

robbery in Washington. 2RP 6. A discussion ensued about whether the 

court conducting a comparability analysis was supposed to look at the 

elements of the crime as set forth in the statute or all of the elements of the 
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crime as caselaw had established them. 2RP 8. 

Ultimately, the court stated: 

Well, it appears to me that the statute - - the charging 
document clearly indicates Mr. Labarbera was charged in 
California with what would be robbery in the second degree in the 
state of Washington. He pled guilty to that. The sentencing 
scheme is somewhat different, but it appears to me that they're 
very comparable. The language is very similar. They're even the 
same degree. 

Robbery in Washington is first degree if there's a deadly 
weapon or what appears to be a deadly weapon or infliction of 
bodily injury. That does not appear to be alleged in California. 
Other robberies basically are robbery in the second degree. Mr. 
Labarbera is charged with what is clearly robbery in the second 
degree, so I don't believe there's any change in the scoring. 

2RP 10-12. Counsel then asked if the court had found the elements "to 

compare" by looking at the charging document from California, and the 

court indicated it had considered that as well as "the declaration of Mr. 

Labarbera there, similar to a plea of guilty." 2RP 1 1. 

At that point, counsel argued that the standard of determining 

comparability was supposed to be "whether or not the elements of the 

crime. . . is the same as in Washington and California." 2RP 1 1. The 

court stated it believed robbery in the second degree "is the same in 

California as Washington, because the elements of the crime in California 

"include taking of personal property from another person by willfblly, 

unlawfhlly, means of force." 2RP 1 1. The judge stated his belief that was 

"pretty much" the same as the definition of robbery in RCW 9A.56.190. 

2RP 1 1. He again stated he was making the determination based upon the 

information contained in the packet submitted at the previous sentencing. 

2RP 1 1 - 12. When counsel asked if Lavery applied, the court said it was 



only "saying they're comparable statutes and he was convicted to what's 

comparable to robbery in the second degree." 2RP 13. 

The court then signed a written order which provided: 

Having reviewed the documents filed by the court at the 
time of sentencing by the state. Court finds that the robbery 
statute in California is comparable to the robbery statute in 
Wa in 1991. 

The sentence previously imposed remains unchanged. 
CP 129. 

D. ARGUMENT 

THE SENTENCE WAS ERRONEOUS AND ENTERED 
IN VIOLATION OF APPELLANT'S RIGHTS TO TRIAL 
BY JURY AND DUE PROCESS 

At sentencing, the prosecution bears the burden of proving all prior 

convictions before those convictions can be used to increase an offender 

score. See State v. Ford, 137 Wn.2d 472,479-80,973 P.2d 452 (1999). 

When a prior conviction is from out-of-state, the prosecution must prove 

not only the existence of the prior conviction but also that the conviction 

was "comparable" to one in Washington state. State v. Cabrera, 73 Wn. 

App. 165, 168, 868 P.2d 179 (1994). Absent such proof or an affirmative 

acknowledgment of comparability, the out-of-state conviction may not be 

used to increase the defendant's offender score, because the prosecution 

has failed to prove the prior conviction is a felony under Washington law. 

Id . see also State v. Ross, 152 Wn.2d 220,230, 95 P.3d 1225 (2004). 
- a ,  - - 

In this case, this Court should reverse the sentence imposed by 

including the California conviction in the offender score, for several 

reasons. First, the prosecution failed to provide sufficient evidence to 

prove that the conviction was "comparable" to a Washington crime and 
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thus should be counted under RCW 9.94A.525(3). Second, Mr. 

Labarbera's due process rights were violated by imposition of a sentence 

unsupported by sufficient evidence. Third, the resentencing court applied 

the wrong standard for determining comparability. And fourth, the 

court's determination of "factual comparability" violated Mr. Labarbera's 

state and federal due process rights and rights to trial by jury under Laverv 

and Blakely. 

First, the prosecution failed to present sufficient evidence to satisfy 

its burden of proving "comparability." Before a prior out-of-state 

conviction can be included in the offender score to increase the standard 

range, the prosecution must prove that the foreign conviction was 

"comparable" to a Washington felony. Ford, 137 Wn.2d at 475-78. The 

classification of a foreign conviction as comparable is not simply a matter 

of form, it is a "mandatory step in the sentencing process under the SRA." 

m, 137 Wn.2d at 482; RCW 9.94A.525(3) (out-of-state convictions 

"shall be classified according to the comparable offense definitions and 

sentences provided by Washington law") (emphasis added). 

Comparability requires proof not only of the foreign convictions 

themselves but also of the elements of the out-of-state crime and the 

Washington statute claimed to be "comparable" at the relevant time. 

Lavery, 154 Wn.2d at 255. This proof is required because, as the 

Court stated, "[tlo properly classify an out-of-state conviction according to 

Washington law" as required under the Sentencing Reform Act (SRA), the 

sentencing court "must compare the elements of the out-of-state offense 

with the elements of potentially comparable Washington crimes." 137 
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Wn.2d at 479 (emphasis added). Absent evidence in the record to support 

such a comparison, "the sentencing court is without the necessary evidence 

to reach a proper decision" and the prosecution has failed in its burden of 

proof. 137 Wn.2d at 480-81; see ex.,  State v. Rivera, 95 Wn. App. 961, 

966, 977 P.2d 1247 (1999) (foreign state's laws are a "fact issue" for 

which the proponent has the responsibility to present appropriate 

evidence). 

Thus, in Ford, the prosecution failed to meet its burden of proof on 

comparability of California convictions where it failed to present the 

California judgments and sentences, the "California statutes under which 

Ford was convicted were not offered into evidence," and the prosecution 

identified "[nlo comparable Washington statutes" at the original 

sentencing. Ford, 137 Wn.2d at 475,480. 

Similarly, here, the prosecution failed to present sufficient 

evidence at the original sentencing. The only evidence presented 

regarding the prior California conviction was as follows: prior Washington 

judgments and sentences including the conviction in the offender score 

calculation, a court minute indicating the conviction, a declaration with a 

probation officer's recommendation indicating that Mr. Labarbera had 

been convicted of second-degree robbery, a "declaration by defendant" 

which appeared to be part of a plea, and the California charging document, 

called a complaint. Supp. CP - (copy of California materials, filed 



611 8/04);4 _see 2RP 9- 10. 

That evidence was insufficient to prove the California conviction 

was "comparable" under RCW 9.94A.525(3). Evidence of a prior 

Washington judgment and sentence including the prior California 

conviction in the offender score is not sufficient because Mr. Labarbera 

objected to the sufficiency of the proof of comparability. Labarbera, 128 

Wn. App. at 350; see Cabrera, 73 Wn. App. at 169. 

Regarding the other evidence, aside from the complaint, none of 

those documents indicated anything about the elements of the crime of 

second-degree robbery as it was defined in California in 199 1. See 

Appendix A. The court minute said nothing. CP 1 16. The declaration 

said nothing. CP 1 17. The abstract of judgment said nothing. CP 120. 

And unlike in Washington where the elements of the crime are contained 

in the plea, the "declaration by defendant" here said only that Mr. 

Labarbera pled guilty by stating "PC2 1 1 ct 1 admit PC 12022.7 great 

bodily injury." CP 1 1 8- 19. 

The only evidence with any indication of elements of second- 

degree robbery in California was the felony complaint. Indeed, the 

resentencing court relied on that complaint as providing the required 

evidence for determining whether the Washington and California crimes 

required the same elements. 2RP 10-12. 

That reliance was in error. The portion of the complaint charging 

4~ supplemental designation of clerk's papers designating this document was filed in 
the superior court on May 2,2006. A copy of the California materials, which was 
attached to an already designated document below, is also attached as Appendix A. 



the robbery offense provided, in relevant part: 

the crime of SECOND DEGREE ROBBERY.. . a felony, was 
committed by LAWRENCE LEE LA BARRERA [sp] who did 
willfully, unlawfully, and by means of force and fear take 
personal property from the person, possession, and immediate 
presence of CHRISTOPHER BATES. . . 

It is further alleged that in the commission and attempted 
commission of the above offense, the said defendant(s). . . 
personally used a deadly and dangerous weapon(s), to wit, a 
BILLY CLUB, said use not being an element of the above 
offense. . . 

It is further alleged that in the commission of the above 
offense the said defendant(s). . . with the intent to inflict 
such injury, personally inflicted bodily injury upon 
CHRISTOPHER BATES, not an accomplice to the above 
offense[.] 

Nothing in that document established the essential elements of the 

crime of second-degree robbery as defined in California in 1991. Instead, 

it simply established what Mr. Labarbera was charged with, presumably 

one of an unknown number of means of committing the California crime. 

But comparability analysis requires examination of the relevant statutory 

scheme and the elements of the crime as it is entirely defined, not simply 

as the defendant was charged. Otherwise, in Ford, it would not have been 

necessary for the prosecution to present evidence of the California 

statutory scheme - it would only have been required to provide a copy of 

the charging document and the relevant Washington statute to prove 

comparability. See Ford, 137 Wn.2d at 475,480. 

Apparently recognizing its failure to provide the required evidence 

at the original sentencing, on remand the prosecution attempted to remedy 

this problem by submitting evidence of what it claimed were the relevant 



California statutes defining the California offense, and Washington 

statutes it now argued defined a "comparable" crime. CP 96-100; 2RP 

4 (noting its brief presented that evidence). It also submitted caselaw, 

including Mutch, supra, which it declared established that the California 

and Washington statutes had the same elements in 1991. CP 96-1 00. And 

at the hearing, the prosecutor declared that she had looked "to see if there 

had been any changes within the statute" since the 1966 statutes examined 

in the Mutch case, then averred, "the statutes have not changed." 2RP 4. 

Those submissions, and the prosecutor's reliance on that evidence 

at the hearing, was highly improper. Where, as here, the defendant 

objected to the sufficiency of the evidence at the original hearing, it would 

violate fundamental principles of fairness and due process to permit the 

prosecution a second chance to provide sufficient evidence. See Ford, 137 

Wn.2d at 485; State v. Lopez, 147 Wn.2d 5 15, 55 P.3d 609 (2002). This 

Court's decision followed that well-established rule and specfzcally 

limited the remand to the record as it existed at the time of the original 

sentencing. CP 86-95. 

The prosecution was well aware of the Court's ruling, even noting 

to the resentencing court that the remand was limited to the evidence 

before the court at the original sentencing. 2RP 4-5. Yet the prosecution 

nevertheless submitted evidence to the court for the first time on remand 

in its "memorandum." This flagrant violation of this Court's very clear 

order of remand and settled law borders on sanctionable misconduct. 

To its credit, the resentencing court tried not to rely on the new 

evidence, instead focusing on whether the facts it thought the charging 
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document showed would have amounted to second-degree robbery in 

Washington. 2RP 10. This focus is perhaps not surprising, given the 

prosecution's heavy reliance on Mutch in its Memorandum, as the holding 

of Mutch is that such analysis is sufficient. CP 96-100. 

The problem, however, is that the reasoning of Mutch, applied by 

the resentencing court at the prosecution's behest here, has been explicitly 

overruled as improper. See Lavery, 154 Wn.2d at 255-57. In Mutch, as 

here, the lower court focused on the question of factual comparability and 

held that proof of such comparability was sufficient, regardless whether 

there was proof of legal comparability. 87 Wn. App. at 439. In Laverv, 

the Supreme Court specifically rejected the analysis of Mutch as 

improperly having "blurred the distinction" between legal and factual 

comparability when it held comparability was proven where the foreign 

indictment contained language indicating that the acts committed would 

have amounted to a Washington crime, regardless whether there was legal 

comparability. Lavery, 154 Wn. 2d at 255-57. Instead, the Lavery Court 

said, the sentencing court must first compare the elements to determine 

legal comparability, then separately examine factual comparability if there 

is not legal comparability. 154 Wn.2d at 255-57. 

Here, without the required evidence of the California statutes in 

199 1, and the Washington statutes defining an allegedly comparable 

offense in Washington in 199 1, the court could not properly make the 

initial required determination of whether the elements of the California 

and Washington offenses were the same. See Ford, 137 Wn.2d at 479. 

Further, because robbery has nonstatutory essential elements in 
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Washington, proof of those elements would also have been required in 

order for the court to properly determine comparability. See State v. 

Bunting, 1 15 Wn. App. 135, 142-43, 61 P.3d 375 (2003). 

Thus, because the prosecution failed to present evidence of the 

essential elements of the crime of second-degree robbery as it existed in 

California in 1991, and of the allegedly comparable crime as it existed in 

Washington in 199 1 at the original sentencing hearing, the comparability 

analysis could not be done. Without the evidence of the California and 

Washington laws, the court simply could not ascertain whether the 

elements of the foreign crime were identical, more broad than or more 

narrow than those of a similar crime in Washington. And without the 

evidence to do the legal comparability analysis, the comparability analysis 

could not be complete, because both factual and comparability have to be 

proven. Lavery, 154 Wn.2d at 255-57. 

The court's reliance on and application of the Mutch reasoning is 

also flawed because Mutch did not even compare the elements of the 

relevant state crimes. 87 Wn. App. at 439. And the elements it listed for 

the 1966 crimes did not include all the essential non-statutory elements of 

second-degree robbery in Washington - the intent to deprive another of his 

or her property and that a person other than the defendant had an 

ownership interest in the property. See, e.g., Bunting, 1 15 Wn. App. at 

142-43; State v. Bacani, 79 Wn. App. 701,704,902 P.2d 184 (1995), 

review denied, 129 Wn.2d 1001 (1 996). -- 

The resentencing court's confusing conclusion that the "robbery 

statute in California is comparable to the robbery statute in Wa in 1991" 
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was unsupported by any evidence regarding those statutes in the proper 

record. CP 129. And the question was not whether the robbery statutes 

are comparable. The question was whether the foreign crime was 

comparable to a Washington crime and thus should be counted in the 

offender score. RCW 9.94A.525(3). That is only proven if either 1) the 

elements of the crimes in both states are identical or 2) the elements are 

not identical but the "defendant's conduct as evidenced by the indictment 

or information" would have "violated a comparable Washington statute." 

Lavew, 154 Wn.2d at 255. 

There is another very significant problem with the court's 

examination of what it thought was proven by the California information 

and drawing a conclusion of "comparability." The information provided 

only that Mr. Labarbera "[dlid wilfully, un l ah l l y ,  and by means of force 

and fear take personal property from the person, possession and immediate 

presence of CHRISTOPHER BATES." CP 12 1-22. The resentencing 

court looked at that language as proving that Mr. Labarbera's acts in 

California in 1991 would have amounted to robbery in the second degree 

in Washington in 199 1. 2RP 6, 10- 1 1. But that language contained no 

information from which the court could have found that Mr. Labarbera's 

acts were in relation to property for which someone other than Mr. 

Labarbera had an interest, or that he committed the acts with intent to steal 

or deprive another of the property, both essential elements of the offense in 

Washington. See -, 1 15 Wn. App. at 142-43; Bacani, 79 Wn. App. 

at 704. 

Further, the court's act of making factual findings based upon the 
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language of the California information and concluding that those facts 

would have amounted to a particular crime in Washington was a violation 

of Mr. Labarbera's state and federal constitutional rights to trial by jury 

and due process. The Sixth Amendment and Article I, $ 9  21 and 22 rights 

to trial by jury apply not only to proceedings at which a defendant is found 

guilty of an offense, but also to sentencing. See Apprendi v. New Jersey, 

530 U.S. 466,476-77, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000). Where 

there is a fact which "increase[s] the prescribed range of penalties to which 

a criminal defendant is exposed," that fact is an "element" of the 

prosecution's case and, under the Sixth Amendment, must be found by a 

jury. 530 U.S. at 490; see Blakelv, supra. In addition, due process 

demands that such facts are proved by the state beyond a reasonable doubt. 

Apprendi, 530 U.S. at 477; see also, In re Winship, 397 U.S. 358,364,90 

S. Ct. 1068,25 L. Ed. 2d 368 (1970) (due process mandates such proof). 

The only exception for the requirements of proof beyond a reasonable 

doubt to a jury is the narrow fact of a "prior conviction." Apprendi, 530 

U.S. at 490; Blakely, 124 S. Ct. at 2536-37. 

In Lavery, suura, the Washington Supreme Court addressed the 

implications of Apprendi and Blakelv on the comparability determination, 

in light of the "prior conviction" exception. The Court concluded that 

where the prior foreign crime is "identical" on its face to a crime in 

Washington, the "prior conviction" exception of Apprendi applies and the 

fact of the prior conviction need not be proved to a jury beyond a 

reasonable doubt. 154 Wn.2d at 257. In contrast, the Court held, where a 

foreign crime is not identical on its face, the "prior conviction" exception 
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does not apply because the court is in essence examining a different crime. 

154 Wn.2d at 257. Where in the past it was permissible for a court to look 

at the foreign charging document to determine whether the acts the 

defendant committed would have amounted to a comparable crime in 

Washington, the Court noted, that practice was effectively upset by 

Apprendi and its progeny, because "[alny attempt to examine the 

underlying facts of a foreign conviction, facts that were neither admitted 

nor stipulated to, nor proved to a trier of fact beyond a reasonable doubt in 

the foreign conviction, proves problematic" under that case. 154 Wn.2d at 

257. 

Thus, prior interpretations of RCW 9.94A.525(3) as permitting a 

sentencing court to make factual findings to support comparability where a 

foreign crime is not identical to a Washington crime have been seriously 

limited. Unless the required facts which would prove the Washington 

crime have been admitted, acknowledged, or proved to a jury beyond a 

reasonable doubt in the prior proceeding, the Washington court cannot 

make a comparability determination based on those facts without violating 

the defendant's rights to trial by jury and due process, under Ap~rendi and 

Blakely. 

Here, even if there had been sufficient evidence for a finding of 

legal comparability to be made, no factual comparability analysis could be 

done on this record. Nothing in any of the documents submitted by the 

prosecution in any way could be seen as proving that the required elements 

of the crime of second-degree robbery as defined in Washington in 199 1 

had been admitted, acknowledged or proved to a jury beyond a reasonable 

19 



doubt, especially the essential elements that someone other than Mr. 

Labarbera had an interest in the property and that the taking was done with 

intent to steal. Nor could the error be harmless. Hughes, supra. 

The prosecution failed to present sufficient evidence to prove 

comparability at the original sentencing, despite Mr. Labarbera's 

objection. It then violated this Court's clear order of limited remand by 

trying to submit that missing evidence. The court's decision, based upon 

insufficient evidence, violated due process, and, on this record, a proper 

analysis of comparability simply could not be made. Finally, the court's 

finding of facts which were unsupported by the record and not proven to 

be admitted, acknowledged, or proved to a jury beyond a reasonable doubt 

violated Mr. Labarbera's rights to trial by jury and due process. This 

Court should reverse. 



E. CONCLUSION 

This Court has already reversed one improper sentence in this case. 

It should do so again. This time, this Court should hold that the 

resentencing court erred in relying on the California conviction, for all the 

reasons stated herein. And because the prosecution failed to present 

sufficient evidence from which the sentencing court could have made a 

proper comparability finding, this Court should remand with instructions 

for a sentence to be entered based upon an offender score which is not 

improperly increased by the California conviction. 

DATED this 4% day of & ,2006. 

Respectfully su itted, 

KATHRYN RUSSELL SELK, No. 23879 

Counsel for Appellant 

RUSSELL SELK LAW OFFICE 

1037 Northeast 65th Street, Box 135 

Seattle, Washington 98 1 15 

(206) 782-3353 
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to Ms. Kathleen Proctor, Esq., Pierce County Prosecutor's Office, 
946 County City Building, 930 Tacoma Ave. S, Tacoma, WA. 98402; 

to Mr. Lawrence Labarbera, DOC 719680, Clallam Bay Corr. 
Center, 1830 Eagle Crest Way, Clallam Bay, WA. 98326. 

DATED this &k day of d 9  ,2006. 

i3MTIRYN RUSSELL SELK, No. 23 879 
Counsel for Appellant 
RUSSELL SELK LAW OFFICE 
1037 Northeast 6Sh Street, Box 135 
Seattle, Washington 98 1 15 
(206) 782-3353 
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SCR 561 32 LA BARBERA, LAURENCE LEE -10- February 25; 1992 

m: It i s  therefore respectfully , 

recommended t h a t  tbe defendant, Lawrence Lee LaBsrbera, be ordered to pay a 

Rest i tut ion Fine i n  the  amount of fR000.00, for the offense of Robbery, Second 

Degrae, a Felony. 
PR~BATXON OFF- ' S RECOMNDATW: It is therefore respectfully recom- 

mended that probation be denied and the defendant, Lawrence b e  &Barbera, be 

sentenced to the Cal ifornia  State Prison as follows: 

' r & Y E u L  Robbery, Second Degree - i n  v io la t ion  of 
Sec t ion  211 PC, fo r  tbe term of 

- -'-P- 
To be consecutive t o  above; 
Enhancement of Infliction of Great Bodily Injucy, 
PC 12022.7 . * 3 years 

Gut* . 
The commitment t o  State  Prison is 

for  a t o t a l  of -) years, wi th  c red i t  for time served, a paatter of two 

hundred f i v e  (205) days (one hundred thirty-seven (137) days actual,  sixty-eight 

(68) days conduct), and may be followed by parole for a period of three (3) to 

four (4) years. 
Respectfully submitted, 

BARBARA J. FRAhX 
CHIEF PROBATION OFFICER 

I 

David J. Sultzbaueh L" 
Probation Officer Sf 

DJS: l a  
APPROVED: -. . -- 

Audulio L. Riclcetts, Jr. 
Supervisor 
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C SAN BERHARDIWO COUNTY UUNICIPAL COURT DISTRICT 

I CENTRAL DIVISION 
COUNTY OF SAN BERltARDINO, STATB OP CUIFORNIA 

THE PEOPtE OF THE STATE OF CALIFORNIA, I 
Plaintiff I - Ca;rrraf Dis;.: -;: I 

, The undersigned is informed and believes that: 

COURT . l  

Case No .= 5 
1 

4. A / d f p  
LOHY COMPLAINT 

On or about,June 25 ,  1991, in tbe above named Judicial District, the crime 
of SECOND DEGREE R080ERY, in violation of PEWU CODE SECTION 21% a Fetony, vaa 

committed by LAWRENCE LEE LA BARRERA, who did wf llfully, unZawfully, and by 
means of force and fear take personal property from the person, possession, and 

I immediate presence of CHLIISTOPHBR BATES. It is further a1 leged that tbe above 
i offense is a serious felony within the waning of Penal Code Section 

1192.7(c) (19). 

It is further alleged that in the commission and attempted comission of 
the above offense, the said defendant(s), LAWRCWCE LEE LA BARRERA, personally 
used a deadly and dangerous reapon(s), to wit. a B* CLUB. sa id  use not &ing 
an element of the above offense, within the meanfng o t  Penal Code Section 

12022(b) and also causing the above offense t o  be a serious felony within the 
meaning of Penal Code Section 1192.7(c) (23). 
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- '  . . . It is further alleged tbat in the comlssion of the above offense the 
said deCendant(s), UVRENCE LEE LA BARRBRA, with the intent to inflict such ,- 

in jury, personally inf l icted great bodily injury upon CRRIGTOPHEB BATES, not an 
accomplice to the above o€fense, w i t h i n  the meaning of Penal Code Section 
12022.7 and also causing the above offense to become a eerious felony within 
the meaning of Penal Code Section 1192,7(c)(8). 

. . 
On or about June 25, 1991, in the above named Judicial District, the crime 

. of JbSSAuk? GREAT BODILP INJURY AND VITH DEADLY VEAPON, In violation of PEUAL 
I 
I CODE 6ECTIOH 245(a)(l), a Felony, was conmltted by LAVRENCii LEE LA BAIUERA, who 
! 

did willfully and an assault upon CHRISTOPHE8 BATES with a 

deadly veagon, t o  and by means oE force 1 ikely to produce 

great bodily injury. 

It is further alleged that in the comnissioa of the above offense the 
said defendant(s), LAVBBllCE LEE W BABReW, with the intent to inflict such 
injury, personally inflicted greet bodily injury upon CHRXSlOPHeR BATES, not an 
accomplice to the above offense, within the meaning of Penal Code Section 
12022.7 and also  causing the above offense to become a serious felony vithin 
the meaning of Penal Code Sectf on 1192.7(c) f 8 ) .  
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- . Pursuant to Penal Code Section 1054.5(b), the People are hereby informally 
requesting that defense counsel provide discovery to the people as required by 
Penal Code Sectlon 1054.3. 

Further, attached hereto and incorporated herein are official reports and 

d o c u e n t s  of a law enforcement agency which the undersigned believes establieb 

probable cause for the arrest of defendaat(s) LAURENCE LEE LA BARREIU, far the 
I above-listed crimes. Wherefore, a varrant of arrest is requeeted Eor 

LAURENCE LEE LA SAWERA. 

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE MR) CORRECT AND 

THAT THIS COMPLAINT CONSISTS OF 2 COUNT(S). 

Executed at San Bernardiao, California, on August 13, 1991. 

C &df& 
L. LE ROY 

AGEHCY: SBPD - PRELIH TIME EST. : 1 Ira. 
BOORING BAIL CUSTODY 

DEFENDAHT CII 110. W E  k0 . RECOU ' D R'TN DATE 
U WitRERA, LAntENCE A96376517 30/20/67 N 



STATE OF CALIFORNIA 
COUNTY OF SAN BERNARDINO 

FELONY COMPLAINT - ORDER HOLDING TO ANSWER - P.C. SECTION 872 

It appearing to me from the evidence presented that the following offense(s) 
has/have been committed and that there is sufficient cause to believe that the 
following defendant(s) guilty thereof, to wit: 

(Strike out or add as applicable) 

LAWRENCE LEE LA BARRERA 

COUNT SPECIAL 
NO. - 

1 
ALLEGATION 
PCl2022(b) 

I order that defendant(s) be held to answer therefor and be admitted to bail in 
the sum of: 

LAWRENCE LEE LA BARRERA 4 ~ 4  ~~ nd Dollars 

and be committed to the custody of the Sheriff of San Bernardino County until 
such bail is given. Date of arraignment in Superior Court will be: 

LAWRENCE LEE LA BARRERA 

at: a $ 3 0  A.Y. 
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