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P e t i t i o n e r ' s  Reply B r i e f  

COMES NOW, the  p e t i t i o n e r ,  Joshua M. I ce ,  Pro-Se, i n  r ep ly  t o  the S t a t e s  response submitted 

on October 6 th ,  2006. I would l i k e  t o  reply  t o  the  S t a t e s  response reward ing  the following 

issues.  

1. PREJLTDICE 

The respondent a s s e r t s  tha t  the p e t i t i o n e r  has  not  met h i s  burden of of e s t a b l i s h i n g  t h a t  

a manifest i n j u s t i c e  occured with reguard t o  h i s  g u i l t y  p lea  and a l s o  t h a t  he f a i l e d  t o  make 

an e f f o r t  t o  demonstrate tha t  h i s  newly discovered evidence would probably r e s u l t  i n  an 

acqu i t t a l  a t  t r i a l .  

The defendant a s s e r t s  t h a t  a manifest of i n  j u s t i c e  has , i n f a c t ,  occured due to ine f fec t ive  

assi tance of  counsel provided through the s t a t e  by a M r .  Sam Meyers. In many conversat ions 

between the  defendant and h i s  court appointed a t tourney,  a s  well  a s  some conversat ions 

, in  which the  defendants parents  were present ,  t he  defendant claimed t h a t  he was i n f a c t  

not g u i l t y  of the  charges. M r .  Meyedinformed h i s  c l i e n t  t h a t  the s t a t e ' s  prosecutiong 

at torney would not  o f f e r  the defendant a p lea  bargain unless  they had a f a u l t y  case 

against the  defendant. During p r e t r i a l  hearings the  defendant often was misled b y  M r .  

Meyers. For Example: During the  f i r s t  p r e t r i a l  hear ing  M r .  Meyers obtained the  defendants  

signature on a document which then made i t  impossible f o r  the  defendant t o  ob ta in  a 

speedy t r i a l .  M r .  Meyers never admitted o r  declared t o  the  defendant t h a t  by s i w i n g  

the document be would be waiving h i s  r i g h t  t o  a speedy t r i a l .  The defendant then l a t e r  

asked Mr. Meyers abot h i s  speedy t r i a l  r i g h t s  and was then informed t h a t  he had waived 

them sometime ago. 
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Late r  on, during, ye t  again, another p r e t r i a l  hearing the defendant spoke with M r .  Meyers 

about t h e  Alfords plea a s  well a s  the  f i r s t  time offender deal .  The defendant s p e c i f i c a l l y  

asked h i s  counsel i f  he was e l i g a b l e  f o r  e i t h e r  of the  two options. Mr. Meyers informed 

the  defendant t h a t  he did not meet the  requirements t o  seek an Alford Plea and t h a t  

i t  was t h e  s t a t e s  d iscre t ion  t o  give the  defendant a f i r s t  time offender deal.  Tbe defendant 

having no knowledge of criminal law t rus ted  h i s  lawyer t o  t e l l  him the  truth and give 

accura te  accounts of what the law s t a t e d  so t h a t  the defendant could make accura te  deci- 

s ions  reguarding h i s  case. The defendant has now found out tha t  he could have , i n f a c t ,  

taken an a l f o r d s  plea on h i s  plea bargain agreement which would make i t  eas ier  t o  then 

withdraw h i s  g u i l t y  p lea  based on i n e f f e c t i v e  a s s i s t ance  of counsel.  

The defendant d i d n ' t  f e e l  he had s t a b l e  and compitent counsel representing him and 

allowed h i s  mother and fa the r  t o  come s i t  i n  during t h e i r  conversat ions i n  order  t o  

obtain t h e i r  opinions of what he had a l ready come t o  conclude. M r .  Meyers continued 

t o  claim t h a t  h i r i n g  a road i n v e s t i g a t o r  or a crash recons t ruc t ion i s t  would not h e l p  

the  defendant i n  t r i a l .  The defendant now bel ieves  t h a t  i f , t h e  s t a t e  and , e spec ia l ly ,  

the  defendants counsel had i n f a c t  h i red  a road inves t iga to r ,  got ten  testimony from the  

White's road inves t iga to r ,  and h i red  a crash recons t ruc t ion i s t  a s  he had asked h i s  counsel 

t o  do t h a t  he would h a v e  i n f a c t  been found not  g u i l t y  of the charges against  him i f  

not  completely acqui t ted .  The defendant f i n d s  i t  hard t o  be l ieve  t h a t  there i s  s u f f i c i e n t  

information t o  f ind  himself g u i l t y  without proper inves t iga t ion  of t h e  ca r s  involved, 

crash scene, and a l l  current  wi tnesses  now claimed t o  be a t  the scene. The s t a t e  claims 

t h a t  the  defendant spoke t o  Mr. Godwin reguarding the  accident.  The defendant has  only 

mentioned t o  Mr. Godwin the  co lo r ,  make, and model of the  vehic le  he  was dr iv ing,  where 

the  crash had taken place,  and t h e  person t h a t  had died due t o  the  wreck. No fu r the r  

information o r  coaxing was given t o  Mr. Godwin. I n f a c t ,  M r .  Godwin came forward without 

any knowledge of who the  defendant was o r  even knowledge of the defendants previous 

r e l a t ionsh ip  with Stephanie White o the r  than t h a t  they were f r i ends ,  but  he has no c lue  

how much the  defendant and Stephanie White "hung out" o r  what kind of a c t i v i t i e s  they 

pa r t i c ipa ted  i n  together  Mr. Godwin and the  defendant,  although both f r i e n d s  of Stephanie 
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M. White, had no p r i o r  knowledge of each o the r  but the  defendant did l e a r n  tha t  they 

both knew other  people from the  defendants  neighborhood although they  did not know eachother.  

The defendant  f u r t h e r  to ld  Mr. Godwin t h a t  he wanted t o  know information from where 

the  Lake Lawrence f i s h  s ign  hung where t h e  defendant turned on t o  Vai l  on ly  up u n t i l  

the  f i r e  s t a t i o n  j u s t  before  the c rash  a s  he did not remember anything passed t h a t  p a r t i c u l a r  

s t r e t c h  of road. The defendant a l s o  to ld  Mr. Godwin a t  t h a t  t ime he was n o t  going t o  

pursue a withdraw of g u i l t y  plea based on h i s  coming forward with information.  However, 

the defendant  then decided t h a t  Stephanies  parents  should know t h e  t r u t h  about what 

e p p e n e d  t o  t h e i r  daughter t o  perhaps r e l i e v e  t h e i r  g r i e f  and anger  s t r i k e n  h e a r t s .  It 

i s  then the  defendant f i r s t  s e n t  h i s  withdraw1 of g u i l t y  p l ea  i n t o  the  Thurston County 

Courts which was subsequent ly denied. M r .  I c e  provided information f o r  M r .  Meyer so 

M r .  Godwin could give a s ta tement  over t h e  phone i n  order  f o r  M r .  Meyers t o  s tand before  

the  c o u r t s  i n  favor  of t he  withdrawing of the  g u i l t y  p lea .  The r eco rds  then show t h a t  

M r .  Meyers d i d n ' t  s tand i n  f r o n t  of  t he  judge with new knowledge of t h e  ca se  and t h a t  

only a prosecut ing  a t t o r n e y  had and t h a t  t he  defendants withdraw of g u i l t y  p l ea  motion 

was denied. It  i s  a l s o  unsure t o  t h e  defendant i f  he w i l l  be l o s i n g  h i s  d r i v e r s  l i cense  

f o r  any period of time e i t h e r  s i n c e  h i s  sentencing o r  a f t e r  h i s  r e l e a s e  from confineme* 

The defendant would l i k e  t o  p o i n t  ou t  t h a t  any l o s s  of d r i v i n g  p r i v i l a g e  i s  a d i r e c t  

consequence of a g u i l t y  p l ea  and he has  never been informed of  such an a c t i o n .  The 

defendan,t was a l s o  only made aware of h i s  c o n s t i t u t i o n a l  r i g h t  t o  v o t e  and t o  c a r r y  

f i rearms  a s  being l o s t  i f  convicted of a felony. 

The defendant would a l s o  hope t h a t  the  cour t  acknowledge t h a t  t h e  defendant  was under 

extreme ammounts of s t r e s s  a s  we l l  a s  sever  depression warran t ing  1OOmg o f  Zolof t  1- 

2 t imes per  day a s  well  a s  t he  defendants  use of mind-al ter ing p e r s c r i p t i o n  pa in  r e l i e f  

and muscle r e l axan t s  s i n c e  May 9 t h  2004 due t o  i n j u r i e s  sus t a ined  i n  t h e  c a r  accident .  

M r .  I c e  informed h i s  lawyer t h a t  he could no longer  go on with t h e  a m o u n t  of  s t r e s s  

and depression t h a t  he was undergoing. There has even been an i n s t a n c e  where a S h e r r i f f  

had came t o  t h e  defendants address  due t o  a r epo r t  of t ak ing  t o o  many p e r s c r i p t i o n  p i l l s  

i n  o rde r  t o  comit t  s u i c i d e .  The defendant  has  continued t o  f e e l  ashamed about  t h i s  i nc iden t  
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and has  never e v e n  told h i s  parents about i t .  

The cour t s  never established wheteher the  defendant was even competent t o  make a plea 

bargainci t ing  the  Georgetown Law Journal Volume 90 Number 5 May 2002 on page 1498, "Rule 

11 e s t a b l i s h e s  guidel ines  t o  ensure t h a t  a g u i l t y  plea i s  made knowingly and vo lun ta r i ly"  

See Fed. R. C r i m .  P. l l ( c ) - ( d )  and a l s o  U.S. v. Hernandez-Fraire, 208 F.3d 945, 949 

(11th c i r .  2000) i n  which "a courts  f a i l u r e  t o  address the core concerns underlying 

Rule 11- absence o f  coercion, understanding c f  charges, and knowledge of consequences 

of g u i l t y  plea- mandate tha t  plea be s e t  asideW.Tbe defendant comes t o  understand tha t  

wbile Rule 11 i s  no t  cons t i tu t iona l ly  mandated t h a t  i t  i s ,  indeed, used by f e d e r a l  courts  

t o  evaluate i f  a g u i l t y  plea s a t i s f i e s  due process requirements. C i t i n g  the  Georgetown 

Law Journal  Volume 90number 5 May 2002 on page 1498-1503; "To ensure t h a t  a plea i s  

made knowingly, a judge must address the  defendant i n  open court t o  e s t a b l i s h  t h a t  -kky2 

defendant understands (1) the  nature of the  charge; ( 2 )  the mandatory minimurr~ and maximum 

sentences f o r  the  charge, including any s p e c i a l  parole,  supervised re l ease ,  and r e s t i t u t i o n  

terms; (3) the  cons t i tu t iona l  r i g h t s  waived by a g u i l t y  plea; and (4)  t h a t  answers t o  

the  c o u r t ' s  ques t ions ,  i f  under oath,  on the  record,  and i n  the presence of the  defendant 's  

counsel, may be used againsthim o r  her  i n  a subsequent proceeding". The defendant believes 

tha t  not  only did the court not ensure t h a t  the  p lea  was made knowingly, voluntar i ly ,  

and i n t e l l i g e n t l y ,  but a l s o  tha t  dueto i n e f f e c t i v e  ass is tance  of counsel ,  i n  which, 

the  defendants counsel did not i d e n t i f y  the  consequences and charges t o  the  defendant. 

Had the  counsel been e f f e c t i v e  they should have noticed tha t  i n  the  vehicular  charge 

,count 1, t h a t  i n  the Third Amended information the  prosecutor says t h a t  Rachel Gomez 

recieved s u b s t a n t i a l  bodily i n j u r y  and/or t h a t  the defendant was d r i v i n g  a vehic le  with 

disreguard t o  t h e  sa fe ty  of others .  However, the  s ta tedhbre  no c o r r e l a t i o n  e x i s t s  between 

the way the defendant was dr iv ing and Rachel Gomez's i n j u r i e s .  Had t h e  defendants counsel 

been competent he would have caught t h i s  e r r o r  and had the defendant acquited from count 

1.Tbe counsel should a l s o  argue t h a t  no mat ter  what the  s t a t e  c l a f f i , ~ s - i n  the  f i r s t Y m - e n d e d  

i n f ~ r m a t i o n  i t  i s  the l a s t  and most r ecen t  information t h a t  the  cour t  MUST make a judgement 

on and even the  court did not  c o r r e c t l y  inspect  the amended information which would 
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have sho+m tha t  wha t  t he  s t a t e  was charging the defendant with and the nature o f  the  

charge a r e  i n c o r r e c t  and t h u s  would e i t h e r  be acqui t ted  from, found unable t o  make a  

knowing plea b a r g a i n ,  o r  t h e  charge dropped a l l t oge the r .  Also when explaining a  charge 

the cour t  must t a k e  i n t o  account the complexity of the  charge and the  soph i s t i ca t ion  

of the defendant. Also i t  i s  the  cou r t s  job t o  take i n t o  cons idera t ion  any drug u s e  o r  

mental hea l th  s i t u a t i o n s  such a s  P.T.S.D. , which t h e  defendant has  beeen d i a q o s e d  

a s  having, or  s e v e r e  depress ion  t h a t  might otherwise c r e a t e  a  c o n f l i c t  of making 

a  va l id  knowing and  i u t e l l i g e n t  g u i l t y  plea.  With the  defendant under the use o f  SSRI 

durgs and other  mindal tet- ing Q e ~ s c r i p t i o  .drug$ such . a s  Soma 350mg which i s  a  h i g h  

s t rength muscle r e l a x e r  t h a t  does br ing  a  mind a l t e r i n g  e f f e c t  t o  the  brain,  

It is a l s o  now known t o  t h e  defendant t h a t  the cour t  cannot a l low hearsay evidence 

i n t o  the cour t .  However, t h e  cou r t  allowed a witness  s ta tement  by a Melissa D i d i e r  

a s  evidence i n t o  t h e  c o u r t s  records  aga ins t  the defendant .  C i t i n g  Northrop v. T r i p p e t t ,  

265 F.3d 372, 384 (6 th  cir .  2001) "Counsel 's  f a i l u r e  t o  seek supress ion  of [hearsay]  

evidence c l e a r l y  ... was p r e j u d i c i a l  because evidence would have been excluded had counsel 

objected" . Also t h e  defendant claims t h a t  "Counsel 's f a i l u r e  t o  in te rv iew wi tnesses ,  

conduct any l e g a l  r e sea rch  o r  ob ta in  and review any r eco rds  was i n e f f e c t i v e  a s s i s t a n c e "  

C i t ing  Groseclose v.  B e l l ,  130 F.3d 1161, 1170 (6 th  c i r .  1997).  In  reguards t o  t h e  

defendants mental h e a l t h ,  Williamson v.  Ward, 110 F.3d 1508, 1516 (10th c i r .  1997) 

s t a t e s  t h a t  " Counsel 's  dec i s ion  t o  l i m i t  mental b e a l t h  i n v e s t i g a t i o n  t o  scant  and 

outdated documents and f a i l u r e  t o  seek competency t e s t  was i n e f f e c t i v e  a s s i s t a n c e "  

and so  i t  must be l o g i c a l  t h a t  counsels complete l a c k  t o  even i n v e s t i g a t e  the  defendants  

mental hea l th  s t a t u s  must a l s o  show i n e f f e c t i v e  a s s i s t a n c e  o f  counsel. .  Also according 

t o  Hal l  v .  Washington, 106 F.3d 742, 749 (7th c i r .  1997) i n  which "Counsel 's  f a i l u r e  

t o  engage i n  reasonable i n v e s t i g a t i o n ,  make l o g i c a l  arguement, contac t  defendant ,  

o r  o f f e r  reason t o  spare  defendant ' s  l i f e  was i n e f f e c t i v e  a s s i s t a n c e " .  

Tbe defendant be l i eves  t h a t  he has  shown " tha t  a  c o u n s e l ' s  performance was d e f i c i e n t  
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and t h a t  the  d e f i c i e n t  performance prejudiced the defence", c i t i n g  S t a t e  V. Horton, 

116 Wn. App. 909, 68 P. 3d 1145(2003) The defendant bel ieves tha t  the  court can conclude 

tha t  a manifest  o f  i n j u s t i c e  has occured i n  reguards t o  h i s  g u i l t y  plea based on the 

f ac tua l  showing o f  ineffec t ive  ass is tance  of counsel. The defendant a l s o  bel ieves 

he has shown j u s t  cause tha t  the Superior cour t  has gone out of i t ' s  ju r i sd ic t ion  

i n  f ind ing  the defendant g u i l t y  of a crime t h a t  does not follow the  s t a tu to ry  laws 

of RCW governing Vehicular a s sau l t  and t h a t  t h i s  a l s o  constdtues a manifest i n j u s t i c e  

not t o  mention coupled with the f a c t s  t h a t  the  cour t  did not properly evaluate t h e  

mental h e a l t h  s t a t u s  of the defendant which had l ed  t o  an unknowing, unwilling, and 

u n i n t e l l i g e n t  g u i l t y  plea. 

CONCLUSION 

The defendant asks  the court t o  find i n  favor of  acqui t t ing  the defendant of Cbarge 

1 of Vehicular  Assaul t ,  and tha t  the defendant a l s o  be allowed t o  withdraw h i s  g u i l t y  

plea based on i n e f f e c t i v e  ass is tance  of counsel f o r  Charge 2- Vehicular Homicide and 

Vacate the  defendants  current  sentence al lowing him t o  be withdrawn back t o  Superior 

Court i n  o rde r  t o  e f f e c t i v e l y  defend himself a g a i n s t  the charge of Vehicular Homicide. 

RELIEF 

The defendant seeks Acquittal of the f i r s t  charge of Vehicular Assault  with disreguard 

f o r  the  s a f e t y  of o thers ,  His current  sentence t o  be Vacated, and t h a t  the  defendant 

a lso  be allowed t o  withdraw h i s  g u i l t y  p lea  i n  reguards t o  count 2-Vehicular homicide. 

I dec la re  under penalty of perjury of the  laws of the S ta te  of Washington t h a t  

the foregoing i s  t rue  and correc t .  

DATED this 3 day of ,2006 a t  MCC i n  Monroe 

Washington. 

Respectful ly Submitted, 

< &  ,* o&/.,// L 

e ,  P e t i t i o n e r  Pro Se 
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