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A. ASSIGNMENTS OF ERROR 

1. Chavez was denied her Sixth Amendment right to choice of counsel 
when the court denied her request to have a privately hired attorney 
represent her. 

2. There was insufficient evidence Chavez's eluded a police officer 
because the State failed to present evidence of the essential element 
that the officers were in uniform at the time of the offense. 

3. The Court miscalculated Ms. Chavez's offender score when it scored 
the current misdemeanor DUI offense as a felony "other current 
offense" even though RCW 9.94A.525(11) only directs scoring of 
prior serious traffic offenses. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Was Chavez denied her right to counsel when the court precluded her 
privately retained attorney from representing her? [Assignment of 
Error No. 1 .] 

2. Should Chavez's conviction for felony eluding be reversed and 
dismissed when the state failed to prove beyond a reasonable doubt all 
the essential elements of the crime, including the element of whether 
the pursuing officers were in uniform? [Assignment of Error No. 21 

3. Did the court miscalculate Chavez's offender score resulting in an 
erroneous sentence? [Assignment of Error No. 31 

B. STATEMENT OF THE CASE 

On June 29, 2005 Lisa Chavez was re-arraigned on an Amended 

Information which charged her with the offenses of; 

I) Attempting To Elude a Pursuing Police Vehicle contrary to RCW 



11) Driving Under The Influence of Intoxicants contrary to RCWs 

46.20.308; 46.61.5055; and 46.61.502(l)(b)(c); 

111) Failure to Remain at an Injury Accident contrary to RCWs 

46.52.020(1) and 46.52.020(4)(b); 

IV) Duty in Case of Damage to Attended Vehicle contrary to RCWs 

46.52.020(3); 46.52.020(2) and 46.52.020(5). 

CP 5-8. 

The Court denied Ms. Chavez's motion to dismiss Count 2, the 

Failure to Remain at an injury accident rejecting the defense argument the 

injury must be known at the time of the accident. RP 11/7/05 p. 9. The court 

again denied a similar "half-time" motion to dismiss. RP 123-24. The court 

also conducted a CrR 3.5 hearing, after which it determined her statements 

were admissible. RP 11/9/05 p. 23-24. 

The jury returned guilt verdicts on all counts and a failure to submit to 

a breath test special verdict . RP 172, 42- 46, CP 42-46. 

At sentencing the trial court granted defendant's motion to dismiss 

Count 4 - the duty in case of damage to an attended vehicle offense finding 

that it merged with the felony failure to remain at an injury accident charged 

in Count 11. RP 11/7/05 p. 180. The trial court declined to accept the 

defense calculation of the offender score as a 6 based on the exclusion of the 



other current misdemeanor offense of driving under the influence. RP 11/7/05 

p. 180. The court, instead counted this offense as if it were a felony and 

scored Ms. Chavez as a 7 and imposed standard ranges sentences, declining 

the defendant's request for an exceptional downward sentence. RP 11/7/05 p. 

180, 181, 183, CP 50-60, 61-62. 

Substantive Facts 

In the early evening hours of May 24, 2005 Ms. Josephine 

Cusumano, a nurse, was on her way to the Steilacoom Deli Pub. She was in 

her car behind stopped traffic when she heard a screeching sound, a crash and 

then felt a "thump". RP 59. She had been hit from behind by a car driven by 

Mr. Carlton Spuck, he in turn had been hit from behind by Ms. Chavez. RP 

87. Ms. Cusumano was mad and got out of her car with her cell phone 

intending to confront the driver responsible for the accident. RP 60-61. Ms. 

Chavez, Ms. Cusumano and Mr. Spuck remained put, but after blocking 

traffic for approximately 5 minutes (RP 90) other motorists were demanding 

the parties move their cars if nobody was hurt and Ms. Cusumanao returned 

to her car to move it so the other motorists could get by. RP 63. Instead of 

just moving her car out of the way, Ms. Chavez left without exchanging 

identification or insurance information. RP 63, 61, 90. Ms. Cusumano called 

91 1 and reported the license plate number of the white Dodge being driven by 



Ms. Chavez. RP 61, 62. Ms. Cusumano and Mr. Spuck waited another 5 

minutes for the Steilacoom public safety officers to arrive. RP 90. While 

talking with police officers Ms. Chavez was seen driving past the site of the 

accident. RP 66, 9 1. 

The day after being hit, Ms. Cusumano went to her chiropractor for 

back and neck pain. RP 75. She had sought chiropractic services before the 

accident for similar pain that she believed was stress induced. RP 8 1. She did 

not miss any work due to her alleged injuries. RP 84. 

Steilacoom public safety officer Brian Weeks responded to the 

accident and while there was informed the driver responsible for the accident 

had just driven by. RP 66, 91. He got into his patrol car and attempted to 

catch up to the car driven by Ms. Chavez. RP 18. He describes his patrol car 

as being marked and testified he engaged the emergency lights and the siren. 

RP 18. Ms. Chavez did not immediately stop for the officer and is described 

as driving erratically. RP 20, 22. Ms. Chavez did not pull over until she 

turned down a dead end street, even though she other opportunities to do so. 

RP 21, 23. He and Officer Whelan made a felony stop with their guns drawn. 

RP 23, 41, 107. Ms. Chavez did not get out her car while the guns were 

pointed at her and Officer Whelan removed Ms. Chavez by pulling her out by 

the hair. RP 42, 108. 



Officer Weeks described Ms. Chavez as exhibiting behavior he 

associated with a person being under the influence of alcohol. RP 26. Both 

he and Officer Whelan opined, over objection, that she appeared to be under 

the influence of alcohol and drugs. RP 38, 115. Officer Weks also testified 

he saw one empty and one full bottle of Mad Dog 20120 on the passenger side 

floor of the car. RP 24. Ms. Chavez refused to provide a breath or blood 

sample or submit to a drug recognition assessment test. RP 30. Ms. Chavez 

instead requested she be permitted to talk to an attorney. RP 30,45. 

Officer Weeks did not testify he was in uniform. 

Officer Whelan testified he assisted in the stop of Ms. Chavez. RP 

101. He was behind Officer Weeks' vehicle. RP 102. He described his 

marked patrol vehicle and emergency equipment, but indicated he was not 

sure if Ms. Chavez could have seen his vehicle at the intersection. RP 103. 

Nor was able tot ell if Ms. Chavez had looked in her rear view mirror. RP 

117. He testified he typically works in his uniform but did not testify he was 

wearing his uniform on May 24, 2005 or that he was in uniform while he 

pursued Ms. Chavez. RP 99. 

C. ARGUMENT 

Issue NO 1: Chavez Was Denied Her Sixth Amendment Right To 
Choice Of Counsel When The Court Denied Her Request To Have 
Privately Retained Counsel Represent Her. 



As recently held in United States v. Gonzales-Lopez, - S.Ct. -, 

2006 WL 1725573 (June 26,2006) (attached as Appendix A), 

The Sixth Amendment provides that "[iln all criminal 
prosecutions, the accused shall enjoy the right ... to have 
the Assistance of Counsel for his defence." We have 
previously held that an element of this right is the right 
of a defendant who does not require appointed counsel 
to choose who will represent him. See Wheat v. United 
States, 486 U.S. 153, 159, 108 S.Ct. 1692, 100 L.Ed.2d 
140 (1988). Cf. Powell v. Alabama, 287 U.S. 45, 53, 53 
S.Ct. 55, 77 L.Ed. 158 (1932) ("It is hardly necessary to 
say that, the right to counsel being conceded, a 
defendant should be afforded a fair opportunity to secure 
counsel of his own choice"). 

After discussing the Court's recent decision in Crawford, the Gonzales-Lopez 

court stated, 

So also with the Sixth Amendment right to counsel of 
choice. It commands, not that a trial be fair, but that a 
particular guarantee of fairness be provided-to wit, that 
the accused be defended by the counsel he believes to be 
best. "The Constitution guarantees a fair trial through 
the Due Process Clauses, but it defines the basic 
elements of a fair trial largely through the several 
provisions of the Sixth Amendment, including the 
Counsel Clause." Strickland, supra, at 684-685. In sum, 
the right at stake here is the right to counsel of choice, 
not the right to a fair trial; and that right was violated 
because the deprivation of counsel was erroneous. No 
additional showing of prejudice is required to make the 
violation "complete." 

The Gonzalez-Lopez Court further concluded the error is structural 

and not subject to a harmless error analysis. "We have little trouble 



concluding that erroneous deprivation of the right to counsel of choice, "with 

consequences that are necessarily unquantifiable and indeterminate, 

unquestionably qualifies as 'structural error.'" 

Here, Mr. John O'Melveny appeared before the court as retained 

counsel. RP 1 1/7/06 p. 10-1 1. Ms. Chavez requested a brief continuance to 

allow Mr. O'Melveny, the counsel of her choice, to represent her. RP 

1 1/7/06 p. 11. Without any discussion of how the State would be prejudiced 

or how the court's calendar would be inconvenienced the court denied the 

continuance and required Ms. Chavez to go to trial with Court appointed 

counsel, Mr. Johnson, rather than Mr. O'Melveny. 

Whether Mr. Johnson was prepared or rendered effective assistance is 

not the issue. As held in in Gonzales-Lopez, 

Where the right to be assisted by counsel of one's choice 
is wrongly denied, therefore, it is unnecessary to conduct 
an ineffectiveness or prejudice inquiry to establish a 
Sixth Amendment violation. Deprivation of the right is 
"complete" when the defendant is erroneously prevented 
from being represented by the lawyer he wants, 
regardless of the quality of the representation he 
received. To argue otherwise is to confuse the right to 
counsel of choice-which is the right to a particular 
lawyer regardless of comparative effectiveness-with the 
right to effective counsel which imposes a baseline 
requirement of competence on whatever lawyer is 
chosen or appointed. 



Such is the case here, Ms. Chavez was entitled to representation by counsel of 

her choice, Mr. O'Melveny and the court's perfunctory denial is in error 

requiring reversal of her convictions. 

Issue NO 2: Chavez's Conviction For Eluding A Polce 
Officer Must Be Reversed And Dismissed With 
Prejudice Because The State Failed To Present 
Evidence Of Every Essential Element, Including 
Whether The Officers Were In Uniform On That 
Particular Day. 

The test for determining the sufficiency of the evidence is whether, 

after viewing the evidence in a light most favorable to the State, any rational 

trier of fact could have found the essential elements of the crime beyond a 

reasonable doubt. State v. Joy, 121 Wn.2d 333,338-39, 851 P.2d 654 (1993), 

State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). All reasonable 

inferences are drawn in favor of the State. a. 

The statute under which Chavez was charged, RCW 46.61.024, 

requires, as one of the elements of the crime, that "[tlhe officer giving such a 

signal shall be in uniform and his vehicle shall be appropriately marked 

showing it to be an official police vehicle." [Emphasis added]. In State v. 

Hudson, 85 Wn. App. 401, 932 P.2d 714 (1997), the court made clear that 

proof an officer is in uniform is a necessary element of the crime of 

attempting to elude a pursing police vehicle, and unless there is sufficient 

proof of this particular fact, the proof is insufficient to support a conviction 



for this crime. The mere presence of police vehicles is insufficient to infer 

that the pursuing officer is in uniform. State v. Hudson, 85 Wn. App. at 403, 

405; RCW 46.61.024. 

A thorough review of the trial record in this case establishes that 

Officer Weeks was the officer directly behind Ms. Chavez. RP 19. He did 

not testify that he was in uniform that day. Officer Whelan, who was behind 

Officer Weeks, when asked about his various duties as a public safety officer, 

including those of an EMT, testified that he doesn't differentiate between 

which hat he is wearing because he works in the same uniform. RP 99. He 

did not specifically testify that he was in his uniform that particular day. RP 

99. 

Thus, record does not establish that the officers involved in the pursuit 

were in uniform on that day. The fact that the officers were in marked police 

vehicles, and Chavez probably knew that they were police officers, without 

more, is "insufficient to permit a rational trier of fact to infer beyond a 

reasonable doubt that these officers were in uniform." State v. Hudson, 85 

Wn. App. at 405. Thus, there was insufficient evidence as to one of the 

essential elements of the crime, and Chavez's conviction for attempting to 

elude a pursing police vehicle must be reversed and dismissed. 



Issue NO 1: The Court Miscalculated Ms. Chavez's Offender Score 
When It Scored The Current Misdemeanor DUI Offense 
As A Felony "Other Current Offense" Even Though 
RCW 9.94A.525(11) Only Directs Scoring Of Prior 
Serious Misdemeanor Traffic Offenses. 

RCW 9.94A.525(11) provides: 

If the present conviction is for a felony traffic offense 
count two points for each adult or juvenile prior 
conviction for Vehicular Homicide or Vehicular Assault; 
for each felony offense count one point for each adult and 
112 point for each juvenile prior conviction; for each 
serious traffic offense, other than those used for an 
enhancement pursuant to RCW 46.61.520(2), count one 
point for each adult and 112 point for each juvenile prior 
conviction. 

The felony eluding and the felony hit and run convictions are both 

considered felony traffic offenses. RCW 9.94A.030(24).' The DUI is 

considered a "serious traffic offense" and is counted as a point 

towards Ms. Chavez's offender score when it is a prior conviction. 

RCW 9.94A.030(40).2 

The other current offense language at RCW 9.94A.589 only 

applies to felonies by its very language. It says "the sentence range 

RCW 9.94A.010 (24) - "Felony traffic offense" means: 
(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW 46.61.522), eluding a police officer 
(RCW 46.61.024), or felony hit-and-run injury-accident (RCW 46.52.020(4); ... 

RCW 9.94A.030(40) "Serious traffic offense" means: 
(a) Driving while under the influence of intoxicating liquor or any drug (RCW 46.61.502), 
actual physical control while under the influence of intoxicating liquor or any drug (RCW 
46.61.504), reckless driving (RCW 46.61. 500), or hit-and-run an attended vehicle (RCW 



for each current offense shall be determined by using all other current 

offenses as if they were prior offenses for the purpose of the offender 

score." RCW 9.94A.589(1). This language presumes that the current 

offense have a sentence range, which is only applicable to felonies. A 

DUI does not have a sentencing range, but rather only has a 

mandatory minimum sentence and a maximum possible sentence but 

no sentencing range. Consequently, RCW 9.94A.589 only refers to 

other current felonies. 

Interpretation of a statutory provision is a question of law, and 

is reviewed de novo. In re Post Sentencing Review of Charles, 135 

Wn.2d 239, 245, 955 P.2d 798 (1988). The statutory language of 

RCW 9.94A.030(40) is clear and unambiguous. A point is only added 

to the offender score if the serious traffic offense is a prior conviction. 

Thus, the court erred in scoring Ms. Chavez asa "7" instead of a "6". 

Alternatively, if the court determines that the "other current offense 

language" permits the misdemeanor DUI to count a point in her felony 

offense score then the statute is susceptible to more than one 

reasonable meaning and under the rule of lenity, the Court also erred 

in adding one point to Ms. Chavez's offender score. As held in State 



v. McGee, 122 Wn.2d 783, 787, 864 P.2d 912 (1994), "A statute is 

ambiguous if it is subject to two or more reasonable interpretations. 

See State v. Garrsion, 46 Wn. App. 52, 54, 728 P.2d 1102 (1986); cf. 

McDonald v. State Farm Fire & Cas. Co., 119 Wn.2d 724, 733, 827 

P.2d 1000 (1992) (in the insurance context, defining "ambiguous" as 

"fairly susceptible to two different interpretations, both of which are 

reasonable")." 

D. CONCLUSION 

Chavez's convictions must be reversed because she was denied her Sixth 

Amendment right to counsel of her choice. Moreover, the conviction on 

Count I must be reversed and dismissed with prejudice because the evidence 

adduced on this offense is insufficient. Moreover, the trial court in its 

calculations of Ms. Chavez's offender requiring resentencing. 

DATED this 12 of July, 2006. 
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--- S.Ct. ----, 2006 WL 1725573 (U.S.) 
(Cite as: --- S.Ct. ----) 

n 
Bricf's and Other Related Docu~r~cnts 
Only the Westlaw citation is currently available 

Supreme Court of the United States 
UNITED STATES, Petitioner, 

v. 
Cuauhtemoc GONZALEZ-LOPEZ. 

NO. 05-352. 

Argued April 18,2006. 
Decided June 26,2006. 

Background: Defendant was convicted of conspiring 
to distribute marijuana before the United States 
District Court for the Eastern District of Missouri, 
and he appealed. The Eighth Circuit Court of 
Appeals, ,19B-J23d--C)_9% vacated and remanded. 
Government petitioned for certiorari which was 
granted. 

Ho1dings:The Supreme Court, Justice Scalia, held 
that: 

3111 where defendant's Sixth Amendment right to 
counsel of his choice was violated because the 
disqualification of his chosen counsel was erroneous, 
no additional showing of prejudice was required to 
make the violation complete, and 

6@J trial court's erroneous deprivation of defendant's 
Sixth Amendment right to choice of counsel entitled 
him to reversal of his conviction, as error qualified as 
a "structural error" not subject to review for 
harmlessness. 

Affirmed and remanded. 

Justice /Ilito filed dissenting opinion in which Chief 
Justice Robeils, and Justices ICennedv and Thomas 
joined. 

JlJ Criminal Law 110 -641.10(1) 

110 Criminal Law 
1 1 OXX Trial 

llOXX(B) Course and Conduct of Trial in 
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General 
1 10k631 Counsel for Accused 

11 Ok631.10 Choice of Counsel 
1 1 0k64 1.1 0(1) k. In General; Forcing 

Counsel on Accused. Most Cited Cases 
An element of the Sixth Amendment right to counsel 
is the right of a defendant who does not require 
appointed counsel to choose who will represent him. 
U.S.C.A. Const.Amcnd. 6. 

J2J Criminal Law 110 -641.1 

110 Criminal Law 
I I OX>( Trial 

I lOXX(H) Course and Conduct of Trial in 
General 

I I 0k64 1 Counsel for Accused -- - --- - 
1 10k641.1 k. In General. M o t  Cited -- --- 

Casts 

Criminal Law 110 -641.10(1) 

jlJ Criminal Law 
I 10XX Trial 

1 lOXX(B) Course and Conduct of Trial in 
General 

1 10k64l Counsel for Accused 
1 IOk641.10 Choice of Counsel 

1 10k64 1.10( 1) k. In General; Forcing 
Counsel on Accused. Most Citcd Cases 
The Sixth Amendment guarantees the defendant the 
right to be represented by an otherwise qualified 
attorney whom that defendant can afford to hire, or 
who is willing to represent the defendant even though 
he is without funds. U.S.C.A. Const.Amend. 6. 

Criminal Law 110 -641.10(1) 

110 Criminal Law 
I l OXX Trial 

I lOXXL3J Course and Conduct of Trial in 
General 

1 1 0k64 1 Counsel for Accused - --- - 
1 1 Ok631.10 Choice of Counsel 

1 1 Ok611.10( 1 ) k. In General; Forcing 
Counsel on Accused. Most Citcd Cases 

Criminal Law 110 -641.12(1) 

110 Criminal Law 
1 IOXX Trial 
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(Cite as: --- S.Ct. ----) 
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I IOMX(H) Course and Conduct of Trial in 
General 

I I Ok64 1 Counsel for Accused -- 
I 1 Ok641.12 Deprivation or Allowance of 

Counsel 
I 1 OkG4 1.12( . I_) k. In General. 

Citcd Clascs 
Where defendant's Sixth Amendment right to counsel 
of his choice was violated because the 
disqualification o f  his chosen counsel was erroneous, 
no additional showing of prejudice was required to 
make the violation complete. U.S.C.A. Clonst.Amcnd. 
6. - 

Criminal Law 110 -641.10(1) 

jlJ Criminal Law 
I I OXX Trial 

I lOXX(H) Course and Conduct of Trial in 
General 

1 10k64 1 Counsel for Accused 
I 1 Ok64 1. I0 Choice of Counsel 

1 10k64 I .  10( 1) k. In General; Forcing 
Counsel on Accused. Most Citcd Cascs 

Criminal Law 110 -641.12(1) 

110 Criminal Law 
I I OXX Trial 

llOXX(B) Course and Conduct of Trial in 
General 

1 10k641 Counsel for Accused 
1 10k641.12 Deprivation or Allowance of 

Counsel 
11Ok641.12(1) k. In General. Most 

Cited Cases 
The Sixth Amendment right to counsel is violated 
when the erroneous disqualification of counsel 
impairs the assistance that a defendant receives at 
trial from the counsel that he chose.U.S.C'.A. 
Const. 4mend. 6. 

Criminal Law 110 -641.10(1) 

1 10 Criminal Law - 
I 10XX Trial 

I lOXX(E?J Course and Conduct of Trial in 
General 

I IOk641 Counsel for Accused -- 
I lOk641.10 . Choice of Counsel 

1 10k64 1. I O i l  1 k. In General; Forcing 
Counsel on Accused. Must Cited Cases 
Where the right to be assisted by counsel of one's 
choice is wrongly denied, it is unnecessary to 

conduct an ineffectiveness or prejudice inquiry to 
establish a Sixth Amendment violation, since the 
right to select counsel of one's choice is not derived 
from the Sixth Amendment's purpose of ensuring a 
fair trial; thus, deprivation of the right is complete 
when the defendant is erroneously prevented from 
being represented by the lawyer he wants, regardless 
of the quality of the representation he received. 
[J.S.C.A. Const.An~cnd. 6. 

J6J Criminal Law 110 -1163(2) 

Criminal Law 
1 1 OXXIV Review 

I lOXXIV(O) Harmless and Reversible Error 
1 lOkl163 Presumption as to Effect of Error 

110k1163(2) k. Conduct of Trial in 
General. Most Cited Cases 

Criminal Law 110 -1166.10(1) 

110 Criminal Law 
I lOXXIV Review 

I 1 OXXIV(0) Harmless and Reversible Error - 
1 10k I I 66.5 Conduct of Trial in General - 

I 1 Ok I 166.10 Counsel for Accused 
1 l0kl I b t 5 . l m  k. In General. _Mm -- - - - - - 

Citcd Cases 
Trial court's erroneous deprivation of criminal 
defendant's Sixth Amendment right to choice of 
counsel entitled him to reversal of his conviction, as 
error qualified as a "structural error" not subject to 
review for harmlessness. 1J.S.C.A. Const.Amcnd 6 .  
Syllabus 

The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader. See Crrlited States 
v. Dc~troit Timher R- Lunzher Co.. 200 U.S. 
321.337,26 S.Ct. 282, 50 I,.f.',d. 499. 

"1 Respondent hired attorney Low to represent him 
on a federal drug charge. The District Court denied 
Low's application for admission pro hac vice on the 
ground that he had violated a professional conduct 
rule and then, with one exception, prevented 
respondent from meeting or consulting with Low 
throughout the trial. The jury found respondent 
guilty. Reversing, the Eighth Circuit held that the 
District Court erred in interpreting the disciplinary 
rule, that the court's refusal to admit Low therefore 
violated respondent's Sixth Amendment right to paid 
counsel of his choosing, and that this violation was 

O 2006 ThomsonIWest. No Claim to Orig. U.S. Govt. Works. 
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not subject to harmless-error review. 

Held: A trial court's erroneous deprivation of a 
criminal defendant's choice of counsel entitles him to 
reversal of his conviction. Pp. --- - ----3-12. 

(a) In light of the Government's concession of 
erroneous deprivation, the trial court's error violated 
respondent's Sixth Amendment right to counsel of 
choice. The Court rejects the Government's 
contention that the violation is not "complete" unless 
the defendant can show that substitute counsel was 
ineffective within the meaning of S/ric.k/unc/ v. 
M'ushinaron, 466 U.S. 665. 691-696, 104 S . 0 .  2052, 
80 L.Ed.2d 674-i.e., that his performance was 
deficient and the defendant was prejudiced by it-or 
the defendant can demonstrate that substitute 
counsel's performance, while not deficient, was not as 
good as what his counsel of choice would have 
provided, creating a "reasonable probability that ... 
the result ... would have been different," id., at 604. 
To support these propositions, the Government 
emphasizes that the right to counsel is accorded to 
ensure that the accused receive a fair trial, A/li(:kei~.s v. 
Tu~)lor, S35 [J.S. 162. 166, 132 S.Ct. 12.37, 152 
L.Bd.2d 291. and asserts that a trial is not unfair ----- 
unless a defendant has been prejudiced. The right to 
counsel of choice, however, commands not that a 
trial be fair, but that a particular guarantee of fairness 
be provided-to wit, that the accused be defended by 
the counsel he believes to be best. Cf. Cl.u~vfbrd v. 
FVushirigton, 541 U.S. 36, 01, 124 S.Ct. 33.54, 1.58 
L.Ed.2d 177. That right was violated here; no 
additional showing of prejudice is required to make 
the violation "complete." Pp. --- - ----3-7. 

(b) The Sixth Amendment violation is not subject to 
harmless-error analysis. Erroneous deprivation of the 
right to counsel of choice, "with consequences that 
are necessarily unquantifiable and indeterminate, 
unquestionably qualifies as 'structural error.' " 

,Sullivutl v Lours~nnu, 508 U.S. 375, 282, 113 S.Ct. 
2078. 124 L.hd.2d 182. It ''deflies] analysis by 
'harmless error' standards" because it "affec[ts] the 
framework within which the trial proceeds" and is 
not "simply an error in the trial process itself." 
d~.izonc/ L, _i';'rllmlriante, 499 [J.S. 279, 309-310. 11 1 
S,C. 1246, I 13 L.Ed.2d 302. Different attorneys will 
pursue different strategies with regard to myriad trial 
matters, and the choice of attorney will affect 
whether and on what terms the defendant cooperates 
with the prosecution, plea bargains, or decides to go 
to trial. It is impossible to know what different 
choices the rejected counsel would have made, and 
then to quantify the impact of those different choices 

on the outcome of the proceedings. This inquiry is 
not comparable to that required to show that a 
counsel's deficient performance prejudiced a 
defendant. Pp. --- - ---4-11. 

(c) Nothing in the Court's opinion casts any doubt or 
places any qualification upon its previous holdings 
limiting the right to counsel of choice and 
recognizing trial courts' authority to establish criteria 
for admitting lawyers to argue before them. However 
broad a trial court's discretion may be, this Court 
accepts the Government's concession that the District 
Court erred. Pp. --- - ----I 1-12. 

*2 399 F.3d 924, affirmed and remanded. 

SCALlA, J., delivered the opinion of the Court, in 
which STEVENS, SOLJTEII, GIKSHURG, and 
HIIEYFII, JJ., joined. ALITO, J., filed a dissenting 
opinion, in which IIOHHIITS, C. J., and KBNNh1)Y 
and THOMAS, JJ., joined. 
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Justice SCAI-IA delivered the opinion of the Court. 
We must decide whether a trial court's erroneous 
deprivation of a criminal defendant's choice of 
counsel entitles him to a reversal of his conviction. 

Respondent Cuauhtemoc Gonzalez-Lopez was 
charged in the Eastern District of Missouri with 
conspiracy to distribute more than 100 kilograms of 
marijuana. His family hired attorney John Fahle to 
represent him. After the arraignment, respondent 
called a California attorney, Joseph Low, to discuss 
whether Low would represent him, either in addition 
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to or instead of Fahle. Low flew from California to 
meet with respondent, who hired him. 

Some time later, Low and Fahle represented 
respondent at an evidentiary hearing before a 
Magistrate Judge. The Magistrate Judge accepted 
Low's provisional entry of appearance and permitted 
Low to participate in the hearing on the condition that 
he immediately file a motion for admission pro hac 
vice. During the hearing, however, the Magistrate 
Judge revoked the provisional acceptance on the 
ground that, by passing notes to Fahle, Low had 
violated a court rule restricting the cross-examination 
of a witness to one counsel. 

The following week, respondent informed Fahle that 
he wanted Low to be his only attorney. Low then 
filed an application for admission pro hac vice. The 
District Court denied his application without 
comment. A month later, Low filed a second 
application, which the District Court again denied 
without explanation. Low's appeal, in the form of an 
application for a writ of mandamus, was dismissed by 
the United States Court of Appeals for the Eighth 
Circuit. 

Fahle filed a motion to withdraw as counsel and for a 
show-cause hearing to consider sanctions against 
Low. Fahle asserted that, by contacting respondent 
while respondent was represented by Fahle, Low 
violated Mo. Rule of Professional Conduct 4-4.2 
(1993), which prohibits a lawyer "[iln representing a 
client" from "communicat[ing] about the subject of 
the representation with a party ... represented by 
another lawyer" without that lawyer's consent. Low 
filed a motion to strike Fahle's motion. The District 
Court granted Fahle's motion to withdraw and 
granted a continuance so that respondent could find 
new representation. Respondent retained a local 
attorney, Karl Dickhaus, for the trial. The District 
Court then denied Low's motion to strike and, for the 
first time, explained that it had denied Low's motions 
for admission pro hac vice primarily because, in a 
separate case before it, Low had violated Rule 4-4.2 
by communicating with a represented party. 

*3 The case proceeded to trial, and Dickhaus 
represented respondent. Low again moved for 
admission and was again denied. The Court also 
denied Dickhaus's request to have Low at counsel 
table with him and ordered Low to sit in the audience 
and to have no contact with Dickhaus during the 
proceedings. To enforce the Court's order, a United 
States Marshal sat between Low and Dickhaus at 
trial. Respondent was unable to meet with Low 

throughout the trial, except for once on the last night. 
The jury found respondent guilty. 

After trial, the District Court granted Fahle's motion 
for sanctions against Low. It read Rule 4-4.2 to forbid 
Low's contact with respondent without Fahle's 
permission. It also reiterated that it had denied Low's 
motions for admission on the ground that Low had 
violated the same Rule in a separate matter. 

Respondent appealed, and the Eighth Circuit vacated 
the conviction. 399 F.3d 924 (2005). The Court first 
held that the District Court erred in interpreting Rule 
4-4.2 to prohibit Low's conduct both in this case and 
in the separate matter on which the District Court 
based its denials of his admission motions. The 
District Court's denials of these motions were 
therefore erroneous and violated respondent's Sixth 
Amendment right to paid counsel of his choosing. 
See id., at 928-932. The Court then concluded that 
this Sixth Amendment violation was not subject to 
harmless-error review. See id., at 932-935. We 
granted certiorari. 546 U.S. ---- (2006). 

The Sixth Amendment provides that "[iln all 
criminal prosecutions, the accused shall enjoy the 
right ... to have the Assistance of Counsel for his 
defence." We have previously held that an element of 
this right is the right of a defendant who does not 
require appointed counsel to choose who will 
represent him. See Tfieat v Chited "9tare.s. 486 U.S. 
153, 159, 108 S.Ct. 1602, 100 L.Ed.2d 140 (1988). 
Cf. Po~1cll \: AlaDurnn. 287 U . S .  45, 53, 53 S.Ct. 55, 
77 L.Ed. 158 (1932) ("It is hardly necessary to say 
that, the right to counsel being conceded, a defendant 
should be afforded a fair opportunity to secure 
counsel of his own choice"). The Government here 
agrees, as it has previously, that "the Sixth 
Amendment guarantees the defendant the right to be 
represented by an otherwise qualified attorney whom 
that defendant can afford to hire, or who is willing to 
represent the defendant even though he is without 
funds." C'a-ulin & I)t.\%sdale, Chartered v. United 
States, 491 IJ.S. C,I. 7, 624-625 ( 1989). To be sure, the 
right to counsel of choice "is circumscribed in 
several important respects." Wheat, supra, at 159. 
But the Government does not dispute the Eighth 
Circuit's conclusion in this case that the District 
Court erroneously deprived respondent of his counsel 
of choice. 

The Government contends, however, that the 
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Sixth Amendment violation is not "complete" unless 
the defendant can show that substitute counsel was 
ineffective within the meaning of Stucklan(1 v 
I+'a.shington, 466 U.S. 668. 691-696, 104 S.Ct. 2052, 
80 L.Bd.2d 674 ( 1984)i.e., that substitute counsel's 
performance was deficient and the defendant was 
prejudiced by it. In the alternative, the Government 
contends that the defendant must at least demonstrate 
that his counsel of choice would have pursued a 
different strategy that would have created a 
"reasonable probability that ... the result of the 
proceedings would have been different," ~ d . .  at 694- 
in other words, that he was prejudiced within the 
meaning of Strickland by the denial of his counsel of 
choice even if substitute counsel's performance was 
not constitutionally defi~ient.~" To support these 
propositions, the Government points to our prior 
cases, which note that the right to counsel "has been 
accorded ... not for its own sake, but for the effect it 
has on the ability of the accused to receive a fair 
trial." il.(ickeil~ 1'. 'I'm lor, 535 U . S .  162, 166. 122 
S.Ct. 1237, 152 L.Ed.2d 291 (2002) (internal 
quotation marks omitted). A trial is not unfair and 
thus the Sixth Amendment is not violated, the 
Government reasons, unless a defendant has been 
prejudiced. 

The dissent proposes yet a third 
standard-viz., that the defendant must show 
" 'an identifiable difference in the quality of 
representation between the disqualified 
counsel and the attorney who represents the 
defendant at trial.' " Post, at 4 (opinion of 
Alito, J.). That proposal suffers from the 
same infirmities (outlined later in text) that 
beset the Government's positions. In 
addition, however, it greatly impairs the 
clarity of the law. How is a lower-court 
judge to know what an "identifiable 
difference" consists of! Whereas the 
Government at least appeals to Strickland 
and the case law under it, the most the 
dissent can claim by way of precedential 
support for its rule is that it is "consistent 
with" cases that never discussed the issue of 
prejudice. Id. 

*4 Stated as broadly as this, the Government's 
argument in effect reads the Sixth Amendment as a 
more detailed version of the Due Process Clause-and 
then proceeds to give no effect to the details. It is true 
enough that the purpose of the rights set forth in that 
Amendment is to ensure a fair trial; but it does not 
follow that the rights can be disregarded so long as 

the trial is, on the whole, fair. What the Government 
urges upon us here is what was urged upon us 
(successfully, at one time, see Ohio v. Roberts, 448 
1J.S. 56, 100 S.Ct. 2 5 3 u 5  L.Bd.2d 597 (1980)) with 
regard to the Sixth Amendment's right of 
confrontation-a line of reasoning that "abstracts from 
the right to its purposes, and then eliminates the 
right." Ah0 lunrl I> Cizrlr, 497 U.S. 836, 862, 1 10 
S.Ct. 3 157, 11 1 L Ed.2d 666 ( 1  990) (Scalia, J., 
dissenting). Since, it was argued, the purpose of the 
Confrontation Clause was to ensure the reliability of 
evidence, so long as the testimonial hearsay bore 
"indicia of reliability," the Confrontation Clause was 
not violated. See Roberts, supra, at 65-66. We 
rejected that argument (and our prior cases that had 
accepted it) in C'r~~/ f i l l 'd  v I.t'u.shingtoil, 54 1 U . S .  36, 
124 S.Ct. 1354, 158 L.Ed.2d 177 (2004), saying that 
the Confrontation Clause "commands, not that 
evidence be reliable, but that reliability be assessed in 
a particular manner: by testing in the crucible of 
cross-examination." I d ,  at 6 I. 

j4.J So also with the Sixth Amendment right to 
counsel of choice. It commands, not that a trial be 
fair, but that a particular guarantee of fairness be 
provided-to wit, that the accused be defended by the 
counsel he believes to be best. "The Constitution 
guarantees a fair trial through the Due Process 
Clauses, but it defines the basic elements of a fair 
trial largely through the several provisions of the 
Sixth Amendment, including the Counsel Clause." 
Strickland, supra, at 684-685. In sum, the right at 
stake here is the right to counsel of choice, not the 
right to a fair trial; and that right was violated 
because the deprivation of counsel was erroneous. No 
additional showing of prejudice is required to make 
the violation "complete." F_N_2 

Fh;2. The dissent resists giving effect to our 
cases' recognition, and the Government's 
concession, that a defendant has a right to be 
defended by counsel of his choosing. It 
argues that because the Sixth Amendment 
guarantees the right to the "assistance of 
counsel," it is not violated unless "the 
erroneous disqualification of a defendant's 
counsel of choice ... impair[s] the assistance 
that a defendant receives at trial." Post, at 1- 
2 (opinion of Alito, J.). But if our cases (and 
the Government's concession) mean 
anything, it is that the Sixth Amendment is 
violated when the erroneous disqualification 
of counsel "impair[s] the assistance that a 
defendant receives at trial from the counsel 
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that he chose]. " 

*5 The cases the Government relies on involve the 
right to the effective assistance of counsel, the 
violation of which generally requires a defendant to 
establish prejudice. See, e.g., Strickland, supra, at 
694; Mickens, supra, at 166; L7tiited Srutes v. C'ronic, 
466 U.S. 648. 103 S.Ct. 2039, 80 L.Ed.2d 657 
(1984). The earliest case generally cited for the 
proposition that "the right to counsel is the right to 
the effective assistance of counsel," iCI~*i2.lullll 11. 
Richardson. 397 I.J.S. 759, 771, n. 14, 90 S.C1. 1441, 
25 L.Ec1.2~1 763 (19701, was based on the Due 
Process Clause rather than on the Sixth Amendment, 
see Po~vell. 287 U.S., at 57 (cited in e.g., McMann, 
supra, at 77 1, n. 14). And even our recognition of the 
right to effective counsel within the Sixth 
Amendment was a consequence of our perception 
that representation by counsel "is critical to the 
ability of the adversarial system to produce just 
results." Strickland, supra, at 685. Having derived the 
right to effective representation from the purpose of 
ensuring a fair trial, we have, logically enough, also 
derived the limits of that right from that same 
purpose. See Mickens, supra, at 166. The requirement 
that a defendant show prejudice in effective 
representation cases arises from the very nature of the 
specific element of the right to counsel at issue there- 
effective (not mistake-free) representation. Counsel 
cannot be "ineffective" unless his mistakes have 
harmed the defense (or, at least, unless it is 
reasonably likely that they have). Thus, a violation of 
the Sixth Amendment right to effective representation 
is not "complete" until the defendant is prejudiced. 
See Strickland, supra, at 685. 

The right to select counsel of one's choice, by 
contrast, has never been derived from the Sixth 
Amendment's purpose of ensuring a fair trial. "-' It 
has been regarded as the root meaning of the 
constitutional guarantee. See Cthenr, 386 LI.S., at 
Ijg; Anderaen v. Trent, 172 U.S .  24, 19 S.Ct. 67. 43 
[,.Ed. 351 ( 1  898). See generally W. Beaney, The 
Right to Counsel in American Courts 18-24, 27-33 
(1955). Cf. Powell, supra, at 53. Where the right to 
be assisted by counsel of one's choice is wrongly 
denied, therefore, it is unnecessary to conduct an 
ineffectiveness or prejudice inquiry to establish a 
Sixth Amendment violation. Deprivation of the right 
is "complete" when the defendant is erroneously 
prevented from being represented by the lawyer he 
wants, regardless of the quality of the representation 
he received. To argue otherwise is to confuse the 
right to counsel of choice-which is the right to a 
particular lawyer regardless of comparative 

effectiveness-with the right to effective counsel- 
which imposes a baseline requirement of competence 
on whatever lawyer is chosen or appointed. 

fA3. In I~l/'i~eat 1, 7Jn ged S"j'at17.7, 48 6 _ILLS. 
153. 108 S.Ct. 1692, 100 L.Ed.2d 140 
(19881, where we formulated the right to 
counsel of choice and discussed some of the 
limitations upon it, we took note of the 
overarching purpose of fair trial in holding 
that the trial court has discretion to disallow 
a first choice of counsel that would create 
serious risk of conflict of interest. k l ,  at 
15'). It is one thing to conclude that the right 
to counsel of choice may be limited by the 
need for fair trial, but quite another to say 
that the right does not exist unless its denial 
renders the trial unfair. 

*6  Having concluded, in light of the 
Government's concession of erroneous deprivation, 
that the trial court violated respondent's Sixth 
Amendment right to counsel of choice, we must 
consider whether this error is subject to review for 
harmlessness. In Arizorzu v -k~'ulininatzte. 499 U.S. 
379,..111 S.Ct. 1246, 113 L.Ix-1.2d 302 (19911, we 
divided constitutional errors into two classes. The 
first we called "trial error," because the errors 
"occurred during presentation of the case to the jury" 
and their effect may "be quantitatively assessed in the 
context of other evidence presented in order to 
determine whether [they were] harmless beyond a 
reasonable doubt." Id., at 307-308 (internal quotation 
marks omitted). These include "most constitutional 
errors." I(/., at 306. The second class of constitutional 
error we called "structural defects." These "defy 
analysis by 'harmless-error' standards" because they 
"affec[t] the framework within which the trial 
proceeds," and are not "simply an error in the trial 
process itself." id., at 309-3 10.'" See also Neder V. 

liilired Starcc, 527 U . S .  I ,  7-9. 1 19 S.Ct. 1817, 144 
L.Ed.2d 35 (1 9991. Such errors include the denial of 
counsel, see Gitleon v. lVainrvri,rht, 372 U . S .  335, 83 
S.Ct. 792, 9 L.Bd.2d 799 (19631, the denial of the 
right of self-representation, see h I c K u ~ k ! ~ . v , ~ ~ ~ & ~ ~ ~  
465 U.S. 168, 177-178. n. 8, 104 S.Ct. 944, 79 
L.13ci.2d 122 C19l93, the denial of the right to public 
trial, see Itrnllei. v (;eorpia, 467 U.S. 39, 49, n. 9. 
104 S.Ct. 2210. 81 L.Ed.2d 31 (1984), and the denial 
of the right to trial by jury by the giving of a 
defective reasonable-doubt instruction, see .Sullivan v 
Lo~luiana. 508 U S. 275, 113 S.Ct 2078, 124 
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The dissent criticizes us for our trial 
erroristructural defect dichotomy, asserting 
that Fulminante never said that "trial errors 
are the only sorts of errors amenable to 
harmless-error review, or that all errors 
affecting the framework within wh~ch the 
trial proceeds are structural," post, at 8 
(opinion of Alito, J.) (internal quotation 
marks and citation omitted). Although it is 
hard to read that case as doing anything 
other than dividing constitutional error into 
two comprehensive categories, our ensuing 
analysis in fact relies neither upon such 
comprehensiveness nor upon trial error as 
the touchstone for the availability of 
harmless-error review. Rather, here, as we 
have done in the past, we rest our conclusion 
of structural error upon the difficulty of 
assessing the effect of the error. See Ct'oller 
L'. C;eorgia, 467 U.S 39, 49, 11. 9, 104 S.Ct. 
2210. 81 L.Ed.2d 3 1 ( 1984) (violation of the 
public-trial guarantee is not subject to 
harmlessness review because "the benefits 
of a public trial are frequently intangible, 
difficult to prove, or a matter of chance"); 
Va5c/uez v. Ilillo+v, 474 1J.S. 254% 263. 106 
S.Ct. 617, 88 L.Ed.2d 598 (19861 ("[Wlhen 
a petit jury has been selected upon improper 
criteria or has been exposed to prejudicial 
publicity, we have required reversal of the 
conviction because the effect of the violation 
cannot be ascertained"). The dissent would 
use "fundamental unfairness" as the sole 
criterion of structural error, and cites a case 
in which that was the determining factor, see 
A'eder v. ITnlted Strrtes, 527 U.S. 1 ,  9. 119 
S.Ct. 1827, 144 L.Ed.2d 35 (1909) (quoted 
by the dissent, post, at 6). But this has not 
been the only criterion we have used. In 
addition to the above cases using difficulty 
of assessment as the test, we have also relied 
on the irrelevance of harmlessness, see 
ikk'nsklc v. ft'c~,ei~rs, 465 U.S. 165, 177, 11. 
BA I04 S.Ct. 944, 79 L.Ed,2d 122 (1984) 
("Since the right to self-representation is a 
right that when exercised usually increases 
the likelihood of a trial outcome unfavorable 
to the defendant, its denial is not amenable 
to 'harmless error9 analysis"). Thus, it is the 
dissent that creates a single, inflexible 
criterion, inconsistent with the reasoning of 
our precedents, when it asserts that only 

those errors that always or necessarily 
render a trial fundamentally unfair and 
unreliable are structural, post, at 8. 

We have little trouble concluding that erroneous 
deprivation of the right to counsel of choice, "with 
consequences that are necessarily unquantifiable and 
indeterminate, unquestionably qualifies as 'structural 
error.' " Id., at 282. Different attorneys will pursue 
different strategies with regard to investigation and 
discovery, development of the theory of defense, 
selection of the jury, presentation of the witnesses, 
and style of witness examination and jury argument. 
And the choice of attorney will affect whether and on 
what terms the defendant cooperates with the 
prosecution, plea bargains, or decides instead to go to 
trial. In light of these myriad aspects of 
representation, the erroneous denial of counsel bears 
directly on the "framework within which the trial 
proceeds," Fulminante, supra, at 310-or indeed on 
whether it proceeds at all. It is impossible to know 
what different choices the rejected counsel would 
have made, and then to quantify the impact of those 
different choices on the outcome of the proceedings. 
Many counseled decisions, including those involving 
plea bargains and cooperation with the government, 
do not even concern the conduct of the trial at all. 
Harmless-error analysis in such a context would be a 
speculative inquiry into what might have occurred in 
an alternate universe. 

The Government acknowledges that the deprivation 
of choice of counsel pervades the entire trial, but 
points out that counsel's ineffectiveness may also do 
so and yet we do not allow reversal of a conviction 
for that reason without a showing of prejudice. But 
the requirement of showing prejudice in 
ineffectiveness claims stems from the very definition 
of the right at issue; it is not a matter of showing that 
the violation was harmless, but of showing that a 
violation of the right to effective representation 
occurred. A choice-of-counsel violation occurs 
whenever the defendant's choice is wrongfully 
denied. Moreover, if and when counsel's 
ineffectiveness "pervades" a trial, it does so (to the 
extent we can detect it) through identifiable mistakes. 
We can assess how those mistakes affected the 
outcome. To determine the effect of wrongful denial 
of choice of counsel, however, we would not be 
looking for mistakes committed by the actual 
counsel, but for differences in the defense that would 
have been made by the rejected counsel-in matters 
ranging from questions asked on voir dire and cross- 
examination to such intangibles as argument style 
and relationship with the prosecutors. We would have 
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to speculate upon what matters the rejected counsel 
would have handled differently-or indeed, would 
have handled the same but with the benefit of a more 
jury-pleasing courtroom style or a longstanding 
relationship of trust with the prosecutors. And then 
we would have to speculate upon what effect those 
different choices or different intangibles might have 
had. The difficulties of conducting the two 
assessments of prejudice are not remotely 
c ~ m ~ a r a b l e . ~  

In its discussion of the analysis that 
would be required to conduct harmless-error 
review, the dissent focuses on which counsel 
was "better." See post, at 7-8 (opinion of 
Alito, J.). This focus has the effect of 
making the analysis look achievable, but it is 
fundamentally inconsistent with the 
principle (which the dissent purports to 
accept for the sake of argument) that the 
Sixth Amendment can be violated without a 
showing of harm to the quality of 
representation. Cf. McKaskle, supra, at 177, 
n. 8. By framing its inquiry in these terms 
and expressing indignation at the thought 
that a defendant may receive a new trial 
when his actual counsel was at least as 
effective as the one he wanted, the dissent 
betrays its misunderstanding of the nature of 
the right to counsel of choice and its 
confusion of this right with the right to 
effective assistance of counsel. 

*7 Nothing we have said today casts any doubt or 
places any qualification upon our previous holdings 
that limit the right to counsel of choice and recognize 
the authority of trial courts to establish criteria for 
admitting lawyers to argue before them. As the 
dissent too discusses, post, at 3, the right to counsel 
of choice does not extend to defendants who require 
counsel to be appointed for them. See I.V/zeat, 486 
U.S., at 159; Caplin & Drysdale, 491 U.S., at 624, 
626. Nor may a defendant insist on representation by 
a person who is not a member of the bar, or demand 
that a court honor his waiver of conflict-free 
representation. See Ft'hent, 486 1JISSI-g!il-59- 160. We 
have recognized a trial court's wide latitude in 
balancing the right to counsel of choice against the 
needs of fairness, id.. at 163-164, and against the 
demands of its calendar, ,bfol-ris 1,. Slupi)\j, 461 U.S. 
1. 11-12, 103 S.Ct. 1610,75 L.Ed.2d 610 (1983). The 
court has, moreover, an "independent interest in 

ensuring that criminal trials are conducted within the 
ethical standards of the profession and that legal 
proceedings appear fair to all who observe them." 
Wheat, supra, at 160. None of these limitations on 
the right to choose one's counsel is relevant here. 
This is not a case about a court's power to enforce 
rules or adhere to practices that determine which 
attorneys may appear before it, or to make scheduling 
and other decisions that effectively exclude a 
defendant's first choice of counsel. However broad a 
court's discretion may be, the Government has 
conceded that the District Court here erred when it 
denied respondent his choice of counsel. Accepting 
that premise, we hold that the error violated 
respondent's Sixth Amendment right to counsel of 
choice and that this violation is not subject to 
harmless-error analysis. 

*8 The judgment of the Court of Appeals is affirmed, 
and the case is remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 

Justice ALITO, with whom THE CHIEF JUSTICE, 
Justice KENNBL)Y, and Justice THOMAS join, 
dissenting. 
I disagree with the Court's conclusion that a criminal 
conviction must automatically be reversed whenever 
a trial court errs in applying its rules regarding pro 
hac vice admissions and as a result prevents a 
defendant from being represented at trial by the 
defendant's first-choice attorney. Instead, a defendant 
should be required to make at least some showing 
that the trial court's erroneous ruling adversely 
affected the quality of assistance that the defendant 
received. In my view, the majority's contrary holding 
is based on an incorrect interpretation of the Sixth 
Amendment and a misapplication of harmless-error 
principles. I respectfully dissent. 

The majority makes a subtle but important mistake at 
the outset in its characterization of what the Sixth 
Amendment guarantees. The majority states that the 
Sixth Amendment protects "the right of a defendant 
who does not require appointed counsel to choose 
who will represent him." Ante, at 3. What the Sixth 
Amendment actually protects, however, is the right to 
have the assistance that the defendant's counsel of 
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choice is able to provide. It follows that if the 
erroneous disqualification of a defendant's counsel of FK2. See Act of Apr. 30, 1790, ch. 9, 9 29, 
choice does not impair the assistance that a defendant 1 Stat. 118 (providing for appointment of 
receives at trial, there is no violation of the Sixth counsel in capital cases); I3ett.r I' Brady. 3 16 
~ m e n d m e n t . ~  - [J.S. 455. 467. n. 20, 62 S CtL 1252, 86 

L.Ed. 1595 ( 1942) (surveying state statutes). -- -- 

This view is consistent with the 
Government's concession that "[tlhe Sixth 
Amendment ... encompasses a non-indigent 
defendant's right to select counsel who will 
represent him in a criminal prosecution," 
Brief for United States 11, though this right 
is "circumscribed in several important 
respects," id., at 12 (citation and internal 
quotation marks omitted). 

The language of the Sixth Amendment supports this 
interpretation. The Assistance of Counsel Clause 
focuses on what a defendant is entitled to receive 
("Assistance"), rather than on the identity of the 
provider. The background of the adoption of the 
Sixth Amendment points in the same direction. The 
specific evil against which the Assistance of Counsel 
Clause was aimed was the English common-law rule 
severely limiting a felony defendant's ability to be 
assisted by counsel. liluted Statcc 1) Ash. 413 1 . S .  
300, 306, 93 .S.Ct. 2568, 37 L.Bd.2d 619 (19732. 
"[Tlhe core purpose of the counsel guarantee was to 
assure 'Assistance' at trial," id.., at 309. and thereby 
"to assure fairness in the adversary criminal process," 
C'nitrd States v. ~Vfo~.rison, 449 U.S 361. 364, 101 
S.Ct. 665, 64 L.Bd.2d 564 (1981). It was not "the 
essential aim of the Amendment ... to ensure that a 
defendant will inexorably be represented by the 
lawyer whom he prefers." Ililzt'ai v. l ini f t~d Sfuttl.s, 
486 U.S. 153, 159, 108 S.Ct. 1602, 100 L.Ed.2d I40 
(1988); cf. hlorrrs 1) SIuq~py, 461 U.S. 1, 13. 103 
S.Ct. 1610, 75 L.Ed.2d 610 (1983) ("[Wle reject the 
claim that the Sixth Amendment guarantees a 
'meaningful relationship' between an accused and his 
counsel"). 

There is no doubt, of course, that the right "to have 
the Assistance of Counsel" carries with it a limited 
right to be represented by counsel of choice. At the 
time of the adoption of the Bill of Rights, when the 
availability of appointed counsel was generally 
limited,m that is how the right inevitably played out: 
A defendant's right to have the assistance of counsel 
necessarily meant the right to have the assistance of 
whatever counsel the defendant was able to secure. 
But from the beginning, the right to counsel of 
choice has been circumscribed. 

*9 For one thing, a defendant's choice of counsel has 
always been restricted by the rules governing 
admission to practice before the court in question. 
The Judiciary Act of 1789 made this clear, providing 
that parties "in all the courts of the United States" 
had the right to "the assistance of such counsel or 
attorneys at law as by the rules of the said courts 
respectively shall be permitted to manage and 
conduct cases therein." Ch. 20, § 35, 1 Stat. 92. 
Therefore, if a defendant's first-choice attorney was 
not eligible to appear under the rules of a particular 
court, the defendant had no right to be represented by 
that attorney. Indeed, if a defendant's top 10 or top 25 
choices were all attorneys who were not eligible to 
appear in the court in question, the defendant had no 
right to be represented by any of them. Today, rules 
governing admission to practice before particular 
courts continue to limit the ability of a criminal 
defendant to be represented by counsel of choice. 
See Wheat, 486 U.S., at 159. 

The right to counsel of choice is also limited by 
conflictof-interest rules. Even if a defendant is aware 
that his or her attorney of choice has a conflict, and 
even if the defendant is eager to waive any objection, 
the defendant has no constitutional right to be 
represented by that attorney. See id., at 159-160. 

Similarly, the right to be represented by counsel of 
choice can be limited by mundane case-management 
considerations. If a trial judge schedules a trial to 
begin on a particular date and defendant's counsel of 
choice is already committed for other trials until 
some time thereafter, the trial judge has discretion 
under appropriate circumstances to refuse to 
postpone the trial date and thereby, in effect, to force 
the defendant to forgo counsel of choice. See, e.g., 
Slappy, supra; Lrnited State.r v. Hr~.phe~), 1 47 F.3d 
423,428-43 1 (C.A.5 1998). 

These limitations on the right to counsel of choice 
are tolerable because the focus of the right is the 
quality of the representation that the defendant 
receives, not the identity of the attorney who provides 
the representation. Limiting a defendant to those 
attorneys who are willing, available, and eligible to 
represent the defendant still leaves a defendant with a 
pool of attorneys to choose from-and, in most 
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jurisdictions today, a large and diverse pool. Thus, 
these restrictions generally have no adverse effect on 
a defendant's ability to secure the best assistance that 
the defendant's circumstances permit. 

Because the Sixth Amendment focuses on the quality 
of the assistance that counsel of choice would have 
provided, I would hold that the erroneous 
disqualification of  counsel does not violate the Sixth 
Amendment unless the ruling diminishes the quality 
of assistance that the defendant would have otherwise 
received. This would not require a defendant to show 
that the second-choice attorney was constitutionally 
ineffective within the meaning of S1l.i~ hla~ld 1) 

12Ju.shinn/oiz, 466 U . S .  668, 104 S.Ct. 2052, 80 
L.Ed.2d 674 (1983). Rather, the defendant would be 
entitled to a new trial if the defendant could show "an 
identifiable difference in the quality of representation 
between the disqualified counsel and the attorney 
who represents the defendant at trial." liotii.i~uez v. 
C'hn~~u'ler, 382 F.3d 670, 675 (C.A.7 20041, cert. 
denied, 543 U.S. 1 156, 125 S.Ct. 1303, 161 L.Ed.2d 
124 (2005). 

*10 This approach is fully consistent with our prior 
decisions. We have never held that the erroneous 
disqualification of counsel violates the Sixth 
Amendment when there is no prejudice, and while we 
have stated in several cases that the Sixth 
Amendment protects a defendant's right to counsel of 
choice, see Curdin & Dtysdrile, Chrrl-fcred 1' United 
Stcites. 49 1 IJ.S. 61 7, 623-625 ( 1989); Wheat, supra, 
at 159; Pon1ell1~. /llahrrnla, 287 U.S. 45, 53, 53 S.Ct. 
55, 77 L.Ed. 158 (19332, we had no occasion in those 
cases to consider whether a violation of this right can 
be shown where there is no prejudice. Nor do our 
opinions in those cases refer to that question. It is 
therefore unreasonable to read our general statements 
regarding counsel of choice as addressing the issue 
of prejudice.F'' 

Powell is the case generally cited as 
first noting a defendant's right to counsel of 
choice. powell involved an-infamous trial in 
which the defendants were prevented from 
obtaining any counsel of their choice and 
were instead constrained to proceed with 
court-appointed counsel of dubious 
effectiveness. We held that this denied them 
due process and that "a fair opportunity to 
secure counsel of [one's] own choice" is a 
necessary concomitant of the right to 
counsel. 287 U.S., at 53; cf. id., at 71 
("[Tlhe failure of the trial court to give 

[petitioners] reasonable time and 
opportunity to secure counsel was a clear 
denial of due process"). It is clear from the 
facts of the case that we were referring to 
the denial of the opportunity to choose any 
counsel, and we certainly said nothing to 
suggest that a violation of the right to 
counsel of choice could be established 
without any showing of prejudice. 
In Wheat, we held that the trial judge had 
not erred in declining the defendant's waiver 
of his right to conflict-free counsel, and 
therefore we had no need to consider 
whether an incorrect ruling would have 
required reversal of the defendant's 
conviction in the absence of a showing of 
prejudice. We noted that "the right to select 
and be represented by one's preferred 
attorney is comprehended by the Sixth 
Amendment," 486 U.S., at 159, but we went 
on to stress that this right "is circumscribed 
in several important respects," ibid., 
including by the requirement of bar 
membership and rules against conflicts of 
interest. Wheat did not suggest that a 
violation of the limited Sixth Amendment 
right to counsel of choice can be established 
without showing prejudice, and our 
statements about the Sixth Amendment's 
"purpose" and "essential aim"-providing 
effective advocacy and a fair trial, ibid.- 
suggest the opposite. 
Finally, in Caplin & Drysdale, we held that 
the challenged action of the trial judge- 
entering an order forfeiting funds that the 
defendant had earmarked for use in paying 
his attorneys-had been proper, and, 
accordingly, we had no occasion to address 
the issue of prejudice. We recognized that 
"the Sixth Amendment guarantees a 
defendant the right to be represented by an 
otherwise qualified attorney whom that 
defendant can afford to hire, or who is 
willing to represent the defendant even 
though he is without funds," 491 U.S., at 
624-625, but we added that "[wlhatever the 
full extent of the Sixth Amendment's 
protection of one's right to retain counsel of 
his choosing, that protection does not go 
beyond 'the individual's right to spend his 
own money to obtain the advice and 
assistance of ... counsel,' " id., at 626 
(omission in original). 
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But even accepting, as the majority holds, that the 
erroneous disqualification of counsel of choice 
always violates the Sixth Amendment, it still would 
not follow that reversal is required in all cases. The 
Constitution, by its terms, does not mandate any 
particular remedy for violations of its own 
provisions. Instead, we are bound in this case by 
Fcdcral Rulc of Cr~minal Procedure 5?(a), which 
instructs federal courts to "disregar[dIw "[alny error 
... which does not affect substantial rights." See also 
28 U.S.C. 4 2 1 1 1 ; Chu-ornun 11 C~alifoririu. 386 IJ.S. 
18, 22, 87 S.Ct. 824. 17 L.Ed.2d 705 ( 1967). The 
only exceptions we have recognized to this rule have 
been for "a limited class of fundamental 
constitutional errors that 'defy analysis by "harmless 
error" standards.' " h'~dei.  11 Lrili/t~d State,, 527 U.S. 
I .  7, 119 S.Ct. 1837, 144 L.Ed.2d 35 (1999) (quoting 
,4rcoila v F'ulminnntr~, 499 L1.S. 279, 300. 1 1 1 S.Ct. 
1246, 1 13 L.Ed.2d 302 ( I  99 1)); see also Chapman, 
supra, at 23. "Such errors ... 'necessarily render a 
trial fundamentally unfair' [and] deprive defendants 
of 'basic protections' without which 'a criminal trial 
cannot reliably serve its function as a vehicle for 
determination of guilt or innocence ... and no 
criminal punishment may be regarded as 
fundamentally fair.' " Neder, supra, at 8-9 (quoting 
Rose v Clark, 478 I1.S. 570, 577-578, 106 S.Ct. 
3 101. 92 L.Ed.2d 460 (1986) (second omission in 
original)); see also ante, at 9 (listing such errors). 

Thus, in Neder, we rejected the argument that the 
omission of an element of a crime in a jury 
instruction "necessarily render[s] a criminal trial 
fundamentally unfair or an unreliable vehicle for 
determining guilt or innocence." 527 U.S.. at 9. In 
fact, in that case, "quite the opposite [was] true: 
Neder was tried before an impartial judge, under the 
correct standard of proof and with the assistance of 
counsel; a fairly selected, impartial jury was 
instructed to consider all of the evidence and 
argument in respect to Neder's defense. ..." Ibid. 

"11 Neder's situation-with an impartial judge, the 
correct standard of proof, assistance of counsel, and a 
fair jury-is much like respondent's. Fundamental 
unfairness does not inexorably follow from the denial 
of first-choice counsel. The "decision to retain a 
particular lawyer" is "often uninformed," ,C'Jf?pyl 
Szlllivrrrz, 446--!!,S. 335, 344, 100 S.Ct. 17[IX,_1!4 
L.Ed.?d 333. (1980); a defendant's second-choice 
lawyer may thus turn out to be better than the 
defendant's first-choice lawyer. More often, a 
defendant's first- and second-choice lawyers may be 
simply indistinguishable. These possibilities would 

not justify violating the right to choice of counsel, 
but they do make me hard put to characterize the 
violation as "always render[ing] a trial unfair," 
Neder, supra, at 9. Fairness may not limit the right, 
see ante, at 5, but it does inform the remedy. 

Nor is it always or nearly always impossible to 
determine whether the first choice would have 
provided better representation than the second choice. 
There are undoubtedly cases in which the prosecution 
would have little difficulty showing that the second- 
choice attorney was better qualified than or at least as 
qualified as the defendant's initial choice, and there 
are other cases in which it will be evident to the trial 
judge that any difference in ability or strategy could 
not have possibly affected the outcome of the trial. 

Requiring a defendant to fall back on a second-choice 
attorney is not comparable to denying a defendant the 
right to be represented by counsel at all. Refusing to 
permit a defendant to receive the assistance of any 
counsel is the epitome of fundamental unfairness, and 
as far as the effect on the outcome is concerned, it is 
much more difficult to assess the effect of a complete 
denial of counsel than it is to assess the effect of 
merely preventing representation by the defendant's 
first-choice attorney. To be sure, when the effect of 
an erroneous disqualification is hard to gauge, the 
prosecution will be unable to meet its burden of 
showing that the error was harmless beyond a 
reasonable doubt. But that does not justify 
eliminating the possibility of showing harmless error 
in all cases. 

The majority's focus on the "trial error"/"structural 
defect" dichotomy is misleading. In Fulminante, we 
used these terms to denote two poles of constitutional 
error that had appeared in prior cases; trial errors 
always lead to harmless-error review, while structural 
defects always lead to automatic reversal. See 499 
U.S.. at 306-310. We did not suggest that trial errors 
are the only sorts of errors amenable to harmless- 
error review, or that all errors "affecting the 
framework within which the trial proceeds," id, at 
310, are structural. The touchstone of structural error 
is fundamental unfairness and unreliability. 
Automatic reversal is strong medicine that should be 
reserved for constitutional errors that "always " or 
"necessarily," Neder, supra, at 9 (emphasis in 
original), produce such unfairness. 

*12 Either of the two courses outlined above- 
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requiring at least some showing of prejudice, or 
engaging in harmless-error review-would avoid the 
anomalous and unjustifiable consequences that 
follow from the majority's two-part rule of error 
without prejudice followed by automatic reversal. 

Under the majority's holding, a defendant who is 
erroneously required to go to trial with a second- 
choice attorney is automatically entitled to a new trial 
even if this attorney performed brilliantly. By 
contrast, a defendant whose attorney was ineffective 
in the constitutional sense (i.e., "made errors so 
serious that counsel was not functioning as the 
'counsel' guaranteed ... by the Sixth Amendment," 
Stricklund, 466 U.S.. at 687) cannot obtain relief 
without showing prejudice. 

Under the majority's holding, a trial court may adopt 
rules severely restrictingpro hac vice admissions, cf. 
I,t.i\ v. Fh:izf, 439 U.S. 438, 443, 99 S.Ct. 608, 58 
L.Bd.2d 717 (1979) (per curium), but if it adopts a 
generous rule and then errs in interpreting or 
applying it, the error automatically requires reversal 
of any conviction, regardless of whether the 
erroneous ruling had any effect on the defendant. 

Under the majority's holding, some defendants will 
be awarded new trials even though it is clear that the 
erroneous disqualification of their first-choice 
counsel did not prejudice them in the least. Suppose, 
for example, that a defendant is initially represented 
by an attorney who previously represented the 
defendant in civil matters and who has little criminal 
experience. Suppose that this attorney is erroneously 
disqualified and that the defendant is then able to 
secure the services of a nationally acclaimed and 
highly experienced criminal defense attorney who 
secures a surprisingly favorable result at trial-for 
instance, acquittal on most but not all counts. Under 
the majority's holding, the trial court's erroneous 
ruling automatically means that the Sixth 
Amendment was violated-even if the defendant 
makes no attempt to argue that the disqualified 
attorney would have done a better job. In fact, the 
defendant would still be entitled to a new trial on the 
counts of conviction even if the defendant publicly 
proclaimed after the verdict that the second attorney 
had provided better representation than any other 
attorney in the country could have possibly done. 

Cases as stark as the above hypothetical are unlikely, 
but there are certainly cases in which the erroneous 
disqualification of a defendant's first-choice counsel 
neither seriously upsets the defendant's preferences 
nor impairs the defendant's representation at trial. As 

noted above, a defendant's second-choice lawyer may 
sometimes be better than the defendant's first-choice 
lawyer. Defendants who retain counsel are frequently 
forced to choose among attorneys whom they do not 
know and about whom they have limited information, 
and thus a defendant may not have a strong 
preference for any one of the candidates. In addition, 
if all of the attorneys considered charge roughly 
comparable fees, they may also be roughly 
comparable in experience and ability. Under these 
circumstances, the erroneous disqualification of a 
defendant's first-choice attorney may simply mean 
that the defendant will be represented by an attorney 
whom the defendant very nearly chose initially and 
who is able to provide representation that is just as 
good as that which would have been furnished by the 
disqualified attorney. In light of these realities, 
mandating reversal without even a minimal showing 
of prejudice on the part of the defendant is 
unwarranted. 

The consequences of the majority's holding are 
particularly severe in the federal system and in other 
court systems that do not allow a defendant to take an 
interlocutory appeal when counsel is disqualified. See 
fluntiautt tt. I/ilitecl Stnte~,  465 [J.S. 259. 260, 104 
S.Ct. 1051, 79 L.tlci.2d 288 (1984). Under such -- 
systems, appellate review typically occurs after the 
defendant has been tried and convicted. At that point, 
if an appellate court concludes that the trial judge 
made a marginally incorrect ruling in applying its 
own pro  hac vice rules, the appellate court has no 
alternative but to order a new trial-even if there is not 
even any claim of prejudice. The Sixth Amendment 
does not require such results. 

*13 Because I believe that some showing of 
prejudice is required to establish a violation of the 
Sixth Amendment, I would vacate and remand to let 
the Court of Appeals determine whether there was 
prejudice. However, assuming for the sake of 
argument that no prejudice is required, I believe that 
such a violation, like most constitutional violations, is 
amenable to harmless-error review. Our statutes 
demand it, and our precedents do not bar it. I would 
then vacate and remand to let the Court of Appeals 
determine whether the error was harmless in this 
case. 
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