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L. INTRODUCTION

From the inception of the State’s mental health system, the
Involuntary Treatment Act (“ITA”) has made the State primarily and
ultimately responsible for the care of the mentally ill. RCW 71.05.001, et
seq. As the philosophy of treating mentally ill patients evolved from
institutionalized treatment to providing services to patients in their
communities, the Legislature enacted the Community Mental Health
Services Act (“CMHSA”), Ch. 71.24 RCW, which shifted the care of less
severely mentally ill persons to local governments agencies, known as
Regional Support Networks (“RSNs”). The intent of the Legislature was
to transfer funding and responsibility for the mentally ill from the State to
the RSNs in order to maintain the mentally ill in their communities where
possible, while the State retained responsibility for the most severely
mentally ill. RCW 71.05.010(6); RCW 71.24.015; RCW 72.23.025.

This case arose because, at the same time as the grounds for civil
commitment were being expanded, the State began closing state hospital
beds without providing sufficient resources to provide for the needs of the
mentally ill in the community. As a result, more persons were committed
than the state hospitals could reasonably accommodate, and the
Department of Social & Health Services (“DSHS”) began refusing
admission to patients who were involuntarily committed to the state
hospitals. By refusing to accept these patients, DSHS effectively shifted
responsibility for them to local governments in violation of its express

obligations under the ITA and the CMHSA. DSHS also began allocating



state hospital beds among the RSNs without any statutory authority for
doing so, and prioritized admissions to the state hospitals based on
whether a RSN was within its bed allocation. It also penalized those
RSNs that exceeded their bed allocations by withholding funds necessary
for community-based care. Finally, to make up for the shortage of state
funds, but contrary to federal law, DSHS structured its contracts with
RSNs so as to require the use of Medicaid funds to provide services not
covered by Medicaid.

Plaintiffs' (hereinafter, “Pierce County” or “the County” unless
otherwise specified) brought this lawsuit to force DSHS to fulfill its
statutory and contractual obligations. The County sought to establish that:
(1) DSHS was required to accept physical custody of patients committed
to Western State Hospital (“WSH”) for 90 days or more and to pay for the
costs of caring for those patients who it refused to accept; (2) the practice
of assessing and withholding “liquidated damages” based on DSHS’s bed
allocation formula was illegal; (3) pursuant to former RCW
71.24.300(1)(d), short-term ITA commitments to Western State Hospital
(“WSH?”) should be counted towards PCRSN’s obligation to provide 85%
of evaluation and treatment (“E&T”) services “within the boundaries” of
PCRSN (“the 85% rule”); and (4) the contracts between DSHS and

PCRSN should be modified to bring them into conformity with federal

! Plaintiffs are Pierce County, Pierce County Regional Support Network (“PCRSN™),
Puget Sound Behavioral Health (“PSBH”), and Washington Protection and Advocacy
System (“WPAS”).



requirements concerning the use of Medicaid funds.

The trial court held that DSHS had sole responsibility for long-
term patients under the ITA and that it was financially responsible for such
patients. CP 1862. It entered an injunction requiring DSHS to timely
accept all such PCRSN patients. CP 1863-1864. It further found that
DSHS did not have statutory or contractual authority to impose liquidated
damages when PCRSN exceeded its bed allocation. CP 1857. After trial,
judgment was entered in favor of Pierce County for more than $2 million,
reflecting the cost of caring for patients denied admission to WSH and
refund of liquidated damages, but the court refused to award prejudgment
interest. CP 4338-4340. The County’s claims concerning the 85% rule
and that the contracts violated Medicaid law were dismissed. CP 2238-
2240; CP 4334-4336.

Fearful that other RSNs would file similar lawsuits, DSHS sought
legislation amending the CMHSA and the ITA to bar the RSNs from suing
in the manner that Pierce County did. Laws of 2006, Ch. 333 (“Ch. 333”).
After the legislation became effective, DSHS moved to vacate the
injunction. The trial court denied the motion.

II. COUNTER-STATEMENT OF THE ISSUES

A. Whether, after entry of an order of remand by the superior court
pursuant to RCW 71.05.320, DSHS may refuse physical custody of
long-term ITA patients and whether DSHS is financially
responsible for the costs of caring for such patients after it has
refused them.

B. Whether the trial court erred by denying DSHS’s second motion to
vacate its injunction requiring timely acceptance of long-term ITA



patients, which was based on Laws of 2006, Ch. 333, which DSHS
interprets as retroactively denying Pierce County any judicial
remedy for the agency’s wrongful conduct.

C. Whether former WAC 388-865-0203” and related contract
provisions authorizing “liquidated damages” are invalid and
whether the trial court erred by ordering refund of amounts
wrongfully withheld.

III.  ASSIGNMENTS OF ERROR AND ISSUES
ON CROSS-APPEAL

A. Assignment of Error: The trial court erred when it entered
findings, conclusions and judgment dismissing the County’s claim
that DSHS’s contract requirements required PCRSN to use
Medicaid funds for non-Medicaid purposes.® CP 4336.

Issue: Whether the trial court erred when it refused to reform the
contracts to conform to federal law.

B. Assignment of Error: The trial court erred when it refused to award
prejudgment interest to the County. CP 4327-4328; CP 4333-4334.

Issue: Whether sovereign immunity insulates DSHS from paying
pre-judgment interest on the awards to the County.

C. Assignment of Error: The trial court erred by dismissing Pierce
County’s claim and partially granting summary judgment in favor
of DSHS on the claim that short-term ITA placements at WSH
count towards PCRSN’s obligation to comply with the 85% rule.*
CP 2338-2340.

Issue: Whether WSH is “within the boundaries” of PCRSN.

IV.  COUNTER-STATEMENT OF THE CASE
A. Statutory Roles and Responsibilities of State and RSNs

DSHS is the State mental health authority charged with managing

* Former WAC 388-865-0203 is attached hereto in Appendix B.

? Findings of Fact and Conclusions of Law entered 1/20/06 is attached hereto in
Appendix C, and Judgment and Order entered 1/20/06 is attached hereto in Appendix D.
* Order Granting In Part and Denying In Part Plaintiffs’ Motion for Partial Summary
Judgment Re “85% Requirement” is attached hereto in Appendix E.



funding and mental health services in the State. RCW 71.24.035(1). The
ITA and CMHSA create a system whereby DSHS contracts with local
governments to administer the involuntary commitment process, and to
provide E&T services as well as certain community-based mental health
services while the State itself remains responsible for patients with the
most severe and long-term mental illnesses, who require treatment at a
state hospital or other certified institution for long-term care. RCW
72.23.025.  WSH, located in Pierce County, Washington, is the only
facility in western Washington that is legally authorized to accept and treat
persons who have been involuntarily committed on a long-term basis, i.e.,
90 days or longer. RCW 72.23.020; RCW 72.23.025; CP 1094; CP 14.
The State retains ultimate responsibility for the mentally ill if the county
authorities do not fulfill their duties. See, RCW 71.24.035(4). CP 68.
Funds to pay for the services provided by local govemmentsi are
transferred pursuant to contract under the CMHSA. RCW 71.24.035(6)
and RCW 71.24.035(15)(c). DSHS also is responsible for administering
Medicaid funds under Title XIX of the Social Security Act. RCW
74.04.050. RSNs receive Medicaid funds to provide services to Medicaid-
eligible persons and non-Medicaid, or “state-only”, funds to provide
mental health services to non-Medicaid patients. RP Stewart 11/10/05 at

13-14, 78-79.



1. ITA

Under the ITA, a person may be detained or committed on a short-
term basis, up to 17 days, or on a long-term basis, generally 90 or 180
days. RCW 71.05.230 and RCW 71.05.280. Under the statutes in effect
at the time relevant to this lawsuit’, the commitment process began when a
person was referred to a County Designated Mental Health Professional
(“CDMHP”) for an evaluation in order to determine whether the person
“presents a likelihood of serious harm” to self or others, or is “gravely
disabled” as a result of a mental disorder. RCW 71.05.150. If such a
determination is made, the CDMHP orders the person detained for a
period of up to 72 hours of treatment at an E&T facility. If 72-hour care is
not sufficient, the ITA authorizes a mental health professional to petition
for and the court to order an additional 14 days of involuntary treatment.
RCW 71.05.230-240.

Should a person require long-term care, RCW 71.05.290
authorizes a mental health professional to petition the superior court for up
to 90 days of involuntary treatment (or 90 days of less restrictive
treatment), based on criteria set forth in RCW 71.05.280. If the court
determines that the patient meets the criteria for 90 days of involuntary
treatment, RCW 71.05.320(1) requires that the superior court “shall

remand him or her to the custody of the department or to a facility

certified for ninety day treatment by the department for a further period of

> Unless otherwise noted, all references to RCW 71.24.010, et seq., and RCW 71.05.010,
et seq., are to the statutes that existed during the relevant time period. Former Chapters
71.24 and 71.05 RCW are attached hereto in Appendix A.



intensive treatment.” (Emphasis added). Similarly, if the criteria for a 180-

day commitment have been met, treatment must be in a facility certified

for 180-day treatment by the department.” RCW 71.05.320(2)(a) Id. In

Pierce County, the order of commitment specifies the facility to which the
person is committed; i.e. WSH. CP 308.

When the ITA was originally enacted in 1973, the Legislature
charged DSHS with responsibility for both short-term and long-term
patients. Although the Legislature subsequently shifted responsibility for
short-term patients to the RSNs when it enacted the CMHSA, none of the
amendments to the ITA shifted the responsibility for the care of long-term
involuntary commitment patients to the RSNs. The Legislature has
subsequently amended the ITA several times, including amendments in
March 2006 in response to this lawsuit. CP 112-113; CP 3333-3364.
While these amendments broadened the criteria for detentions and
involuntary commitments, resulting in an increase in the number of people
who have been committed by the Court to WSH, they did not shift
responsibility for long-term patients to RSNs. Id; CP 112-113; CP 117.

2. CMHSA

When the CMHSA was enacted in 1989, it largely, but not entirely,
shifted responsibility for short term patients from DSHS to the RSN,
requiring that they:

[p]rovide within the boundaries of each regional support

network evaluation and treatment services for at least

eighty-five percent of persons detained or committed for

periods up to seventeen days according to chapter 71.05
RCW.



RCW 71.24.300(1)(d).
Furthermore, while the RSNs and DSHS share a duty to provide

evaluation and treatment services to short-term patients,’ CMHSA limits
the RSN’s obligations to provide mental health services within “available
resources.” “Available resources” for purposes of Ch. 71.24 RCW include
“state-only” funds appropriated by the legislature, and portions of federal
block grant funds. RP Gunther 11/21/05 at 8’; RP Lewis, 11/16/05 at 18.
“Available resources” excludes federal Medicaid funds and state funds that
must be used to generate the federal Medicaid payments (“state matching
funds”). “Available resources” do not include “Medicaid savings”—
amounts that RSNs may have left over after providing required services to
Medicaid-eligible persons. RP Lucas 11/22/05 at 18; RP Gunther 11/21/05
at7.
B. The PCRSN-DSHS Contracts and Funding Thereunder

The contracts between DSHS and RSN serve two distinct
purposes:  to fulfill the requirements of the CMHSA and to satisfy Title
XIX Medicaid requirements in order to obtain federal Medicaid funds.
The 2001 and 2003 contracts were combined contracts, meaning that the
funds and requirements were combined to serve both Medicaid and non-
Medicaid clients. CP 130; CP 3217. DSHS provided the RSN with a

lump sum monthly payment with which to provide all services required by

% See, RCW 71.24.035(15)(a) and (c); RCW 71.24.300; and RCW 71.24.025.
7 References to trial testimony are by witness, date of testimony and page number of
transcript; e.g., RP [witness] [date] [page].



the contract. RP Lewis 11/17/05 at 78; RP Gunther 11/22/05 at 27. The
Medicaid portion of the contract put the RSNs “at risk” for providing all
covered services to Medicaid enrollees. RP Gunther 11/22/05 at 15; CP
192-193. While the CMHSA limits RSNs obligation to provide services
not covered by Medicaid to the State’s “available resources,” DSHS’s
contracts required RSNs to provide certain services to all persons without
regard to Medicaid eligibility (“non-Medicaid services”) or the “available
resources” limitation. RP Stewart 11/10/05 at 92-93, 97, 101-102; CP
127-203. DSHS knew that the state-only money that it distributed was
insufficient to cover the costs of required non-Medicaid services. CP
4171-4172. The only way for PCRNS to provide the services required by
its contract was to use its Medicaid “savings” to cover the shortfall. Id:
RP Stewart 11/10/05 at 83, 92-93, 101-02; RP Dula 11/14/05 at 42, 83, 87;
RP Lewis 11/16/05 at 21-23, 34.

Notwithstanding these requirements, the RSN contracts
specifically provided that all provisions of the contract must be consistent
with federal and state law and that if any provision is not consistent with
state and federal law, the provision “shall be amended to conform” with
the law. Trial Ex. 6 at D0147572; Trial Ex. 7 at PC014383. Trial Ex. 6 at
4 of 36 (D0147572); Trial Ex. 7 at 12 of 41 and Amendment #6024PF, p.
5 (“Any provision of this Agreement which conflicts with state and federal
statutes, or regulations, or [CMS] policy guidance is hereby amended to

conform to the provisions of state and federal law and regulations.”).



1. The contract term conflicted with state law.

CMHSA requires DSHS to enter into biennial contracts with
RSNs. RCW  71.24.035(15)(b). Those contracts set forth the
responsibilities of the RSNs, and they refer to and incorporate the statutory
duties assigned to the RSNs by the CMHSA. RCW 71.24.300(1); CP 471,
CP 496-497. Funding to pay for the services provided by the RSNs is
transferred pursuant to the contracts. See, RCW 71.24.035(15); CP 88 1 4.
Under Ch. 71.24 RCW, DSHS was required to allocate all “available
resources” to RSNs. RCW 71.24.035(15)(c) and (e).

In fact, the contracts imposed additional duties on the RSN,
beyond those authorized by statute. RP Stewart 11/10/05 at 97-98, 101-
02, 104. For example, the contracts require the RSNs to provide non-
covered services to persons not eligible for Medicaid, regardless of
“available resources.” Even if an RSN had no “available resources,” it was
obligated to provide these services under its contract with MHD. RP
Gunther 11/22/05 at 59-60; RP Stewart 11/10/05 at 29-30; CP 2992-2993:*

RP Lewis, 11/16/05 at 20. Those required services were:

e short term ITA detentions and commitments for non-Medicaid
eligible individuals and such services provided to Medicaid-
eligible individuals that are residents of an Institution for
Mental Disease (“IMD”) who are under 21 or over the age of
65;

e all ITA investigations and administration costs, including the
costs of ITA court hearings for Pierce County residents as well
as residents of other counties when the hearing is held at WSH;

¥ To compound the problem, when PCRSN entered into its contracts with MHD in 2001
and 2003, it did not know the amount of available resources that it would receive to
provide the services required by statute and contract. RP Dula 11/14/05 at 26.
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crisis services to non-Medicaid eligible individuals;

e the room and board portion of residential services to Medicaid-
eligible individuals, and all residential services to non-
Medicaid eligible individuals;

e liaison services to WSH and to other IMDs for all patients;

o the state match portion of Medicaid Personal Care costs for
Medicaid-eligible individuals; and

® services to individuals in jail or prison.

RP Stewart 11/10/05 at 14-30; RP Lewis 11/16/05 at 20. CP 1042-1043.

2. Medicaid Portion of Contracts

The Medicaid portion of the contracts refer to the RSN as a
managed care entity known as a “Prepaid Health Plan” (“PHP”) (2001—
2003 contract) or a “Prepaid Inpatient Health Plan” (“PIHP”) (2003-2005
contract). CP 175; Trial Ex. 6 at 4 of 36 (D0147572); Trial Ex. 7 at 12 of
41 (DO135146). Under this system, DSHS paid PCRSN a fixed,
prospective per-member, per-month payment called a “capitated rate” for
all persons enrolled in the Medicaid program. 67 Fed.Reg. 40989; 42
CFR 438.6(a); 42 U.S.C. § 1396(b)(2)(A)(iii). Both the 2001 and 2003
contracts placed the RSN “at risk” for the provision of all services covered
by Medicaid to all Medicaid eligible individuals within the RSN’s service
area.” CP 192. Federal law rewarded efficiency, by permitting the RSN to
retain any Medicaid funds remaining after all Medicaid-covered services
have been provided. These excess funds are referred to as “Medicaid

savings.” CP 192-193; RP Lewis 11/16/05 at 17; RP Gunther 11/22/05 at

? To be “at risk” means that an RSN must provide all covered services with the funds
provided, and if there are not sufficient funds provided by the State, a RSN must make up
the difference. RP Fitschen 11/15/05 at 180.
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29..

Since 1998, Federal Medicaid policy has prohibited states from
requiring PHPs to use their Medicaid savings to provide non-Medicaid
services. RP Lewis 11/16/05 at 16-17; Trial Ex. 45. A PHP was
permitted to “voluntarily” elect to use Medicaid savings for non-Medicaid
eligible persons and for non-covered services without violating Medicaid
law, however. Trial Ex. 45; CP 193.

Despite the clear prohibition against requiring use of Medicaid
savings for non-Medicaid services, DSHS’s contracts required Pierce
County to provide services for which Medicaid funds could not be used,
without adequate non-Medicaid funding to pay for such services. RP
Stewart 11/10/05 at 14-30; RP Lewis 11/16/05 at 20; CP 4172-4173. In
state fiscal years 2003, 2004 and 2005, the amount of state-only “available
resources” fell far short of the non-Medicaid services that the RSN
contract required PCRSN to provide. CP 3895-3896. In each case, DSHS
withheld Medicaid funds due to PCRSN to cover the shortfall. CP 4190-
4191.

C. Historical Use of WSH For Long-term Commitments AND
Short-Term Detentions

In the early 1980’s, when WSH began refusing to accept short-
term patients who were detained by mental health professionals,'® Pierce

County sought and obtained a writ of mandamus to compel WSH to accept

1% Before enactment of CMHSA, the ITA made DSHS responsible for all short term and
long-term patients. Former RCW 71.05.170.
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those patients.  Pierce County Office of Involuntary Commitment v.
Western State Hospital, 97 Wn.2d 264, 644 P.2d 131 (1982) (“Pierce
County I"). Thereafter, as need for E&T services increased, repeated
efforts were made to build a new E&T facility in Pierce County. CP 1566.
Each time, DSHS opposed the efforts on the grounds that WSH was
available to PCRSN as its E&T facility. /d.""

In August 2000, PCRSN purchased Puget Sound Hospital
(renamed PSBH), using Medicaid savings, to become Pierce County’s
E&T facility. CP 1555; RP Lewis 11/16/05 at 8. With the purchase of
PSBH, the County was able to increase the number of short-term patients
to whom it provided services, and to ease the burden on WSH. RP Lewis
11/16/05 at 14, 17; CP 1555. WSH remained the only facility in Western
Washington certified to care for long-term ITA patients, however. CP 91.
D. Response to Insufficient Bed Capacity at WSH

In 2001, DSHS sought to further reduce the number of civil
commitment beds at WSH. CP 442-443. It proved extremely difficult to
place a larger number of long-term WSH patients in the community,
however. In the same time-frame, the Legislature (responding to several

notorious incidents involving the mentally ill) expanded the criteria for

"' When Pierce County requested funds to construct a new E&T facility, DSHS denied
the request, assuring the County that it could use WSH as its E&T facility. In the mid-
1990’s, the Psychiatric Institute of America sought approval to construct a new
psychiatric hospital in Pierce County, which would have provided E&T services. CP
1566. DSHS opposed construction of the new facility again in part because WSH was
available as PCRSN’s E&T facility /d. In March 2000, DSHS acknowledged that it had,
in fact, discouraged PCRSN from creating new E&T capacity and instead, directed it to
use WSH as its E&T facility. CP 1545-46, 1548-49.
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civil commitments. CP 112-113. Coupled with a chronic shortage of
community resources, these circumstances caused a chronic shortage of
beds at the state hospitals. CP 237-238.

As a result of the bed closures that occurred during the 2001-2003
biennium, together with a reallocation of beds among the RSNs, the
number of patients who were involuntarily committed for 90 and 180 days
from Western Washington RSNs frequently exceeded DSHS’s calculation
of WSH’s capacity, and PCRSN frequently exceeded its bed target. /d.
DSHS then began “wait-listing” long term patients, refusing to accept
short-term patients, and assessing liquidated damages against RSNs that
exceeded their bed targets. CP 91; CP 1556.

1. Bed Allocations and “Liquidated Damages”

The bed allocation process began when DSHS asked the Western
Washington RSNs to work cooperatively to allocate state hospital beds
among themselves. CP 442-443. In 2001, when the RSNs could not agree
to a distribution of beds, DSHS created a formula for allocating beds. Id.
DSHS subsequently promulgated a regulation which incorporated the bed
allocation formula. WAC 388-865-0203. The regulation authorized
DSHS to assess what was termed “liquidated damages” against RSN that
exceeded their bed allocations, whenever the number of patients at WSH
exceeded the overall funded capacity, or In-Residence Census (“IRC”).
After DSHS adopted the regulation, its RSN contracts were amended to
reference and incorporate WAC 388-865-0203. Trial Ex. 6, p. 34 of 36
(D0147602); Trial Ex. 7, p. 39 of 41 (D0135173); CP 485-486; CP 525-
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526; CP 442-443; CP 485-486; CP 525-526.

“Liquidated Damages™ were calculated by multiplying the hospital
bed day rate by the number of beds in excess of the allocation established
by WAC 388-865-0203. During the relevant time period, WSH routinely
admitted patients in excess of its IRC or funded capacity, which resulted
in the assessment of liquidated damages against any RSN that exceeded its
bed allocation. CP 441-442.

2. “Wait-Listing” Long-term Patients

In June 2002, DSHS began refusing to accept custody of long-term
ITA patients who were committed to WSH by the courts. CP 91. Instead,
DSHS placed patients on its “waiting list.” /d. This practice required
long-term patients to remain at PSBH until WSH agreed to take them, and
forced the County to bear the costs of their continued care at PSBH. CP
92. DSHS took the position that it had the discretion to refuse long-term
patients and leave them at PSBH and other facilities not certified to
provide care to long-term patients, depending upon then-existing
conditions at WSH, such as overcrowding or staffing constraints. CP 242.
As a result, some patients waited at PSBH for periods as long as 26 days
and Pierce County incurred over $900,000 in care costs. CP 4339,

When it refused long-term patients, WSH assigned admission
priority to those who were from RSNs that were at or below their bed
allocations. CP 349-350. If patients were from a RSN that was above its
bed allocation, they would remain on the waiting list while patients from

other RSNs who were below their bed allocations were accepted. CP 354-
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356. This practice had the effect of delaying treatment to the court-
committed patients who met eligibility criteria — solely because they came
from an RSN that happened to be above its bed limit — and without regard
to the legal status or clinical needs of the waiting patients. /d. When this
case went to trial, there were 427 long-term patients from Pierce County
who had been committed to WSH and been denied admission. Trial Ex. 1.
Their waiting times ranged from 2 to 26 days, during which time they
remained at PSBH. Trial Ex. 1. To compound the problem, WSH often
conditioned admission of long-term patients from Pierce County on Pierce
County’s willingness to accept short term patients from other RSNs. CP
348-349. This “horse trading” permitted WSH to avoid admitting short-
term patients while effectively forcing PSBH to accept and treat short-
term patients from surrounding RSNs. /d.

3. Refusal to Accept Short-term Patients

In early 2001, DSHS apparently decided that WSH would no
longer be available to provide E&T services to Pierce County residents
and began denying admission to short-term patients from PCRSN. CP
1556. Although WSH is located “within the boundaries” of Pierce County
(and therefore, PCRSN), DSHS took the position that detentions or
commitments to WSH do not count toward PCRSN’s obligation to provide
85% of evaluation and treatment services to short term patients. /d. At no
time, however, did DSHS declare that PCRSN was out of compliance with
its contractual requirements or take action under RCW 71.24.035(15)(e) or

the remedial provisions of the contracts. CP 441-442; CP 1556.
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E. Liquidated Damages
All liquidated damages assessed against PCRSN were withheld

from the monthly payments for statutorily required community mental
health services, i.e., state-only money. CP 443. When DSHS assessed
liquidated damages, it cut off the sole funding source for some of the core
services that were required to be provided to the mentally ill in Pierce
County. CP 321-322.  Because the contract required PCRSN to provide
certain non-Medicaid services without regard to funding, the only way that
PCRSN could pay for such services was through use of its Medicaid
savings or by cutting non-mandatory services. CP 3894-3895: RP Lewis
11/16/05 at 23, 34-35; RP Lucas 11/22/05 at 46.

F. Procedural History Relevant to Issues on Appeal/Cross Appeal

1. Pre-trial

Pierce County initiated this lawsuit in November 2002 under the
Administrative Procedure Act (“APA”) and for breach of contract and
constitutional provisions. Plaintiffs sought declaratory, injunctive and
monetary relief, as well as a writ of mandamus. Id. WPAS joined the
lawsuit as a plaintiff on some but not all of the claims. Defendants filed
counterclaims alleging breach of contract.

In the fall of 2005, plaintiffs filed several motions for partial
summary judgment that are subjects of this appeal. Those motions sought
the following declaratory relief: 1) to establish that DSHS had sole
responsibility for caring for long-term patients; 2) to challenge the

imposition of liquidated damages under the contract and under WAC 388-
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865-0203; and 3) to establish that WSH is within the boundaries of
PCRSN and that PCRSN may use WSH to meet its obligation to provide
85% of short-term detentions within the boundaries of PCRSN, and to
dismiss defendants’ counterclaim alleging breach of contract for failure to
meet the 85% requirement. CP 61-85; CP 536-584; CP 1530-1541.

The court granted the first two motions. RP 9/9/05. 1t held that
DSHS had sole responsibility under the ITA for long-term patients, and
that Pierce County had no duty to provide care and treatment to such
patients under Ch. 71.05 or Ch. 71.24 RCW or the RSN contracts. CP
1862. It enjoined DSHS from declining to timely accept long-term
patients from PCRSN, and determined that DSHS must reimburse PCRSN
for the cost of caring for long-term patients from Pierce County that it had
refused at WSH. CP 1862-1863. With respect to liquidated damages, the
court further held that the liquidated damages provisions of the rule and
contract were not valid, and ordered the State to repay the sums withheld
from the RSN. CP 1857. The court denied plaintiff’s motion on the 85%
rule, but granted plaintiff’s motion to dismiss defendants’ counterclaim
alleging that plaintiffs violated the contract by failing to meet the 85%
requirement. CP 2239,

2. Post-trial Events/Legislative Response

After a three-week trial on the merits, the Court fixed the amount
of monetary relief due to the County under its summary judgment rulings,
denied relief on the contract claim, and entered a final judgment and order

which reaffirmed the earlier injunction. CP 4338-4842. Defendants
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thereafter filed their first motion to vacate the injunction, which the Court
denied. CP 4446-4447.

On March 29, 2006, the Legislature passed L. of 2006, Ch. 333
(“Ch. 333”), which in relevant part purported to “clarify” the mental
health statutes, including the CMHSA and the ITA, and to eliminate
judicial remedies for the State’s violation of the CMHSA or the ITA. Ch.
333, § 101. When it adopted Ch. 333, the Legislature did not alter the
DSHS’s statutory obligation to care for all patients who are committed to
WSH for 90 or 180 days. Indeed, it confirmed that obligation. Ch. 333,
§ 107. Rather, the apparent purpose of Section 101 of the bill was to
forestall “copycat” litigation on the parts of the other regional support
networks (“RSNs”) whose long-term patients had been denied admission
to WSH and against whom the State had assessed liquidated damages.

Despite the fact that Ch. 333 made no changes in the substantive
law upon which the Court’s injunction is based, i.e., it did not transfer to
the RSN the responsibility for long-term patients, DSHS moved a second
time to vacate the injunction, contending that the statute eliminated all
judicial remedies for RSNs, and retroactively stripped the County of the
judgment it had obtained after fully litigating the matter. ~CP 3300-3389.
The trial court denied this motion. CP 4453-4454.

V. SUMMARY OF ARGUMENT

This case arose because DSHS, charged with administering an

under-funded and largely broken public mental health system, responded

to conditions within the state-operated components of that system by
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implementing policies and regulations that were either in excess of its
statutory authority or in outright violation of state and federal law. When
called to account, it weakly defends on the merits, but largely takes the
position that, regardless of the wrongfulness of its actions, no judicial
remedies are appropriate. As demonstrated below, however, DSHS is not
only wrong on the merits, but its arguments to deny any remedies
represent an unprecedented attack on the authority of the courts to compel

administrative agencies to abide by the law.

VI.  ARGUMENT IN RESPONSE TO STATE’S APPEAL

A. DSHS EXCEEDED ITS STATUTORY AUTHORITY AND
FAILED TO PERFORM A DUTY REQUIRED BY LAW
WHEN IT REFUSED CUSTODY OF LONG TERM ITA
PATIENTS.

The record below establishes that, in more than 400 instances
where the Pierce County Superior Court had expressly ordered PSBH
patients remanded to WSH for long-term care, DSHS refused to abide by

the court’s order until it decided that it was appropriate to do so. CP 91-

92; CP 2766-2872. When WSH refused to accept long-term patients
committed to its care, the patients were left at PSBH, a facility that is not
certified to provide care to such patients, despite the fact that the State
provided no funding to PCRSN to care for them, thereby creating
disruption and risks at PSBH and forcing the County to expend its funds to
care for those patients. RP Stewart 11/11/05 at 69.

Pierce County challenged the State‘s refusal to accept long-term

patients under RCW 34.05.570(4)(b), which provides: “[a] person whose
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rights are violated by an agency's failure to perform a duty that is required
by law to be performed may file a petition for review pursuant to RCW
34.05.514, seeking an order pursuant to this subsection requiring
performance.” CP 31; 43; 45; 51. More specifically, a person aggrieved
by an agency’s action may seek relief under RCW 34.05.570(4)(c) and the
court may enjoin the agency from unlawful action if, inter alia, it finds
that the action was “[o]utside the statutory authority of the agency or the
authority conferred by a provision of law.” RCW 34.05.570(4)(c)(ii).

The trial court found that, under the applicable statutes, DSHS is
solely responsible for the custody and care of long-term ITA patients and
that it had exceeded its statutory authority by refusing to accept custody of
them. The trial court’s conclusion was demonstrably correct in light of the
ITA’s unambiguously mandatory language, as interpreted by In re
Detention of W, 70 Wn.App. 279, 852 P.2d 1134 (1993). In Detention of
W, the State successfully argued that the statutory language providing that
courts “shall remand” long-term patients to certified facilities is
mandatory and that the ITA prohibits persons committed for long-term
care from being detained in uncertified facilitiess—even where to do so is
in the best interests of the patient. Id. at 281-282, 284.

Furthermore, although the Legislature amended the ITA in direct
response to the trial court’s decision, it did not alter DSHS’s obligations
with respect to care and custody of long-term patients, thus confirming the
validity of the trial court’s interpretation. See, Glass v. Stahl Specialty

Co., 97 Wn.2d 880, 887-88, 652 P.2d 948 (1982) (Legislature is presumed
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to be aware of judicial construction of statutes).

1. The statutory language is unambiguously mandatory.

RCW 71.05.320(1) provides that, if the grounds for long-term
commitment have been proven and the best interests of the person would
not be served by a less restrictive alternative treatment, the superior court
“shall remand him or her to the custody of the department of social and
health services or to a facility certified for ninety day treatment by the
department of social and health services for a further period of intensive
treatment.”  In ordinary usage, the statutory terms contemplate a physical
transfer of the patient to the Department for purposes of receiving long-term
care: “remand,” when used with reference to a person, contemplates a physical
transfer of the person. See e.g., Black’s Law Dictionary (4™ Ed. 2004) (“The
act or an instance of sending something (such as a case, claim, or person) back
for further action.”). The ordinary meaning of “custody” is “immediate charge
and control (as over a ward or a suspect) exercised by a person or an authority.”

Merriam Webster On-Line Dictionary, available at: http://www.m-w.com/cgi-

in/dictionary?book=dictionary&va=custody&x=10&y=14.

Detention of W held that this language is mandatory and
nondiscretionary, such that the superior court was without authority to
order a 90-day ITA patient, who was quadriplegic and needed care not
available at WSH, to be committed to Harborview Medical Center. 70
Wn. App. at 283-284. The court said “ ‘[s]hall’ is mandatory except under
very unusual circumstances.” Id. at 284; see also Kanekoa v. Washington

State Dept. of Social & Health Services, 95 Wn.2d 445, 448 (1981)

_20 -



(“Presumptively, the use of the word ‘shall’ in a statute is imperative and
operates to create a duty rather than to confer discretion.”). Therefore, as
Detention of W holds, “RCW 71.05.320 by its explicit language does not
permit a person committed for 90 days of intensive treatment to be
remanded to a facility that has not been certified by DSHS for 90 day
treatment.” 70 Wn. App. at 284. Because WSH is the only facility that
could provide long-term care, the plain meaning of the statute is that once a
court has determined a person needs long-term care and that there is no less
restrictive alternative, that person is transferred (“remanded™) to the custody of
DSHS. Nothing in the statutory language and nothing in the Court’s orders
permitted DSHS to temporize its obedience to the court’s order.

In this regard, DSHS mistakes the import of Pierce County I. In that
case, DSHS unsuccessfully argued that “immediately” did not mean
“immediately” in the context of RCW 71.05.170, which requires evaluation
and treatment facilities to immediately accept persons detained for 72 hours.
Having failed in that argument, DSHS now argues that the absence of the word
“immediately” with regard to long-term patients means that it has discretion to
refuse patients until it deems conditions at WSH are right. DSHS Brf. at 36.
This argument fails, for several reasons. First, the trial court did not order
DSHS to “immediately accept” long-term patients. Rather, it ordered that they
be “timely accepted,” a concept which it defined in the injunction in a manner
consistent with the long-standing practice regarding orderly transfer of patients
between PSBH and WSH. CP 1863. The trial court’s order was also

consistent with DSHS’s position in Pierce Cty. I regarding its obligation to
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honor court orders. In that case, DSHS agreed that it was obligated to accept all
patients committed to its custody by a court, even when it would exceed its
capacity by doing so. 97 Wn.2d at 266-267.

Until it began the challenged practice of wait-listing long-term patients
at WSH in June 2002, it was DSHS’s practice to accept court-ordered patients
on the day that their commitment orders were entered. CP 92. No change in
the law triggered DSHS’s adoption of the practice of wait-listing. Rather, the
change was purely the result of a shortage of beds and staff at WSH. CP 951;
CP 334; CP 339. Pierce County [ is directly relevant with regard this rationale,
because it rejected DSHS’s argument for implied discretion to reject patients
based on capacity issues, stating, “It should be obvious that every such
facility has a capacity beyond which it cannot perform these functions-at
least not ‘immediately.” Yet nothing is said in the statute or regulations
about capacity.” /d. at 268. This statement is equally true regarding short
term detentions or long-term commitments.

DSHS is unable to identify any specific statutory language that
modifies the interpretation placed on RCW 71.05.310(1) by Detention of

W.'? Indeed, there is no statutory language to suggest, let alone require,

12 DSHS’s reliance, at p. 40-41 of its brief, on “provisos” in two budget bills (L. 2001,
2" Ex. Sess. ch. 7, § 204(2)(c) and L. 2002, ch. 371, § 20-4(2)(c)), is unavailing for two
reasons. First, such “proviso” language cannot amend substantive law. Washington State
Legislature v. Locke, 139 Wn.2d 129, 985 P.2d 353 (1999). Second, the language in question
does not support DSHS’s position. The provisos address the goal of reducing state
hospital population by providing additional community services for patients already
committed to the state hospitals but who no longer require in-patient care and are ready
for discharge. These provisos do not authorize state hospitals to reduce their census by
ignoring court orders with respect to newly committed patients.
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that when a superior court judge,' acting in the name of the State of
Washington, commits a patient to a state hospital for long-term care,

DSHS has discretion to leave that patient in a county institution that is not

certified to provide the care that the superior court has ordered.

Consequently, DSHS advances a series of arguments based on
supposed legislative intent and public policy. Those arguments fail when
examined in context. DSHS first argues that the intent of the Legislature
would be frustrated by a “literal reading” of the statutory language (DSHS
Brf. at 38)' and therefore that RCW 71.05320 should be construed to
confer “discretion” on its part to do what committing courts cannot; i.e., to
hold long-term ITA patients in uncertified facilities untili DSHS
determines that it is in the best interests of the state mental health system
to accept them at WSH. DSHS Brf. at 33-34. This startling invitation to
rewrite the statutes should be rejected. To accept it would permit DSHS,
in its sole discretion, to down-stream the costs of an under-funded state
mental health system to the counties.

As DSHS points out, the Legislature intended the maximum

1> Superior Court judges are state officers, not county, officials. Washington State
Council of County and City, 151 Wn.2d 163, 167, 86 P.3d 774 (2004) (citing State ex rel.
Edelstein v. Foley, 6 Wn.2d 444, 448, 107 P.2d 901 (1940)).

'* For this reason, DSHS is wrong to rely on State ex re Ecology v. Campbell & Gwinn,
LLC, 146 Wn.2d 2, 43 P.2d 4 (2002). Under the approach adopted in that case, “plain
meaning is still derived from what the Legislature has said in its enactments, but that
meaning is discerned from all that the Legislature has said in the statute and related
statutes which disclose legislative intent about the provision in question.” Id. at 11
(emphasis supplied). This rule does not permit courts to ignore plain language of a
specific statute based on “legislative intent” or policy not clearly expressed in other
relevant statutory language.
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amount of integration between the procedures and services authorized
under the ITA and CMHSA. (DSHS Brf at 39-40, citing RCW
71.05.025). This statutory scheme quite clearly contemplates, however,
that DSHS is solely responsible for providing in-patient care to long-term
patients." Accordingly, the contracts between DSHS and PCSRN contain
no provisions regarding care of in-patients following a long-term
commitment and no funds were provided to PCRSN to provide long-term
in-patient care. CP 88; CP 122; CP 127; CP 213; CP 440.'° Thus, no
discontinuity or lack of integration is created by giving RCW 71 .05.310(1)
its literal, long-standing and commonly understood meaning.

Additionally, a requirement that long-term in-patients be cared for
exclusively at state hospitals or other certified facilities is perfectly
consistent with the statutory mission of the state hospitals to “become
clinical centers for handling the most complicated long-term needs of
patients with a primary diagnosis of mental disorder.”” RCW

72.23.025(1)." Discontinuity and disruption arise, however, when DSHS

" In specifics, RCW 71.05.025 requires only that RSNs insure that there is consultation
between “resource management services” [defined in RCW 72.24.025(12)] and CDMHPs or
evaluation and treatment facilities to make sure appropriate information regarding history and
current treatment is appropriately shared. Nothing in this section indicates that RSNs have legal
or financial responsibility for long-term patients.

'S PCRSN received funds under its contracts to administer the involuntary commitment
process, to provide some community care and short-term in-patient care, and to assist in
finding placements for patients ready to be discharged from WSH, but received no funds
for long-term in-patient care. RP Dula 11/14/05 at 38.

7" An order remanding a person to the custody of the Department for long-term care follows a
judicial proceeding in which it has been determined the person is (a) suffering from a mental
disorder; (b) despite intensive treatment, presents a likelihood of serious harm to self or others or
presents a substantial likelihood of repeating felonious acts; and (c) there is no less restrictive
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requires long-term patients to be held in facilities not certified or designed
to care for them.

Perhaps recognizing that its policy arguments lack merit, DSHS’s
final argument attempts to make something out of nothing, asserting that
the lack of any reference to responsibility for long-term in-patient care in
its contracts with PCRSN necessarily implies that Pierce County assumed
custodial and financial responsibility for these patients until such time as
DSHS unilaterally determines to accept them. DSHS Brf. at 42-43. Read
in context of the applicable statutes, however, the contracts’ silence on
long-term care cannot be taken as implied authority for a unilaterally
determined “transition period” between short-term and long-term in-
patient care. Rather, the contracts must be consistent with the governing
statutes, under which DSHS is the state mental health authority and all
functions not assumed by RSNs default to it. And, as has been
demonstrated, the ITA provides a “bright-line” test whereby the patient
becomes the responsibility of DSHS upon entry of a long-term
commitment order.'"® Thus, there is no basis for DSHS’s argument that
contractual silence can be turned into a contractual assumption of the

DSHS’s statutory responsibilities.

alternative to long-term detention. RCW 71.05.030; RCW 71.05.310; RCW 71.05.280; RCW
71.05.320.

" Similar shifting of custodial responsibility to the State is familiar and accepted in
Washington. See Pierce County v. Western State Hospital, 97 Wn.2d 264, 269, 644 P.2d 131
(1982), citing Clark County Sheriff v. Department of Soc. & Health Servs., 95 Wash.2d 445,
626 P.2d 6 (1981).
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2. The Legislature has rejected DSHS’s position.

DSHS’s remaining argument for ignoring the literal meaning of
RCW 71.05.320 is based on its perceptions of appropriate public policy;
i.e., that costs of overcrowding and under-funding at the state hospitals are
appropriately shifted to the counties because to do otherwise permits
RSNs to avoid their contractual responsibility to provide appropriate
levels of community-based care. State’s Brf. at 34-35. This argument is
ill-founded, in that DSHS has other remedies under applicable statutes and
its contracts if RSN fail to perform.'” Moreover, it is an argument that
should be addressed to the Legislature, which created the statutory system
from which DSHS’s alleged problem arises and is responsible for funding

it. As the Supreme Court recognized in Pierce County I,

[M]uch as the courts may sympathize with the institutions
which have to bear the frustrations and discomforts of
overcrowding, and the patients who go untreated or poorly
treated, the problem is one which can be solved only by the
legislature, as it is one of providing for creation and funding of
adequate facilities.

97 Wn.2d at 272.

In this case, however, the “problem” was called to the
Legislature’s attention by DSHS. In 2006, in direct response to this
lawsuit, the Legislature adopted a number of amendments to the ITA and

CMHSA, but it did not authorize care of long-term ITA patients at

' If, as it has suggested, DSHS has a case that Pierce County is not performing its
responsibilities under its RSN contract, it has available remedies under the CMHSA,
including taking over those responsibilities of PCRSN. RCW 71.24.35(4). DSHS has
never taken the actions authorized by statute, however, because it would be required to
prove its case, rather than simply make allegations.
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uncertified facilities, even temporarily. To the contrary, rather than
authorizing DSHS to refuse those patients, it appropriated funds to expand
capacity at the state hospitals. Supplemental Budget, Laws of 2006, Ch.
372, §204(2)(d) and (5)(b). Thus, it is clear that the Legislature has
affirmatively rejected the idea that DSHS can refuse to accept long-term
patients, in its “discretion,” as a means of managing state hospital
population.

B. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
BY ISSUING AN INJUNCTION.

Ignoring the ancient maxim “there can be no wrong without a
rf:medy,”20 DSHS makes a series of arguments to establish that, even if the
trial court’s reading of the statutes was correct, it was error nevertheless to
order the department to comply with the law.  Such a remedy is, of
course, precisely what the APA specifies in cases where an agency has
failed to perform a duty required by law. See RCW 34.05.574(1)(b) (“In a
review under RCW 34.05.570, the court may ... order an agency to take
action required by law.”). A trial court's decision to grant an injunction
and its decision regarding the terms of the injunction are reviewed for
abuse of discretion. Kucera v. State, Dept. of Transp., 140 Wn.2d 200,
209, 995 P.2d 63, (2000). Because DSHS made it perfectly clear that,
absent an injunction, it intended to go on violating the law, the trial court

had no choice but to issue an injunction. Because that order was

2 Epley v. Department of Labor and Indusiries, 91 Wash. 162, 166, 70 P.2d 1032
(1937).
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authorized under the APA, and carefully crafted to address the balance of
harms, it did not constitute an abuse of discretion.

1. Pierce County did not have an adequate remedy at law.

DSHS strains credulity when it argues that an injunction was
inappropriate because Pierce County had an adequate remedy at law.
DSHS Brf. at 45-46. While it is true that Pierce County recovered the
unreimbursed costs PCRSN had incurred up until the time of trial, DSHS
maintains on appeal that the monetary award should be reversed and that
the Legislature has prohibited any future awards. DSHS Brf. at 56. DSHS
cannot have it both ways: either it must concede that the monetary remedy
was appropriate or abandon its argument that an injunction is barred by the
existence of a monetary remedy.

Assuming that the monetary remedy stands, DSHS provides no
basis for this Court to hold that an order requiring DSHS to take action
required by law is barred by the prospect that Pierce County might recover
additional compensation in a future proceeding. Indeed, the proposition
advanced by DSHS is absurd on its face: it is akin to saying that a person
who has shown entitlement to damages as a result of a past civil rights
violation and who has also shown a likelihood of being subjected to the
same illegal conduct in the future cannot obtain an injunction against
future violations because a legal remedy in the form of additional damages
is available. It is well-recognized, however, that damages are not an
adequate remedy where an injury is continuing in nature. Kucera at 210-

211, citing 15 Lewis H. Orland & Karl B. Tegland, Washington Practice:

-30-



Trial Practice, Civil § 646, at 468-69 (1996).

Furthermore, the argument that monetary reimbursement is an
adequate remedy for all harm resulting from DSHS’s actions ignores the
character of Pierce County’s claims. Pierce County sued as parens patriae
on behalf its citizens, including citizens who may be involuntarily
committed, to enforce their statutory rights. CP 43-44. The Supreme
Court has specifically recognized that counties have standing to sue to
vindicate the rights of their citizens in this manner. Pierce Cty. I at 272.
Pierce County’s citizens who may be committed for long-term care have a
right to adequate treatment in a certified facility. PSBH patients who have
been remanded, and the public in general has a right to expect that there
will be sufficient E&T beds available for the acutely mentally ill. Thus,
while it is true that wait-listed patients received adequate care while at
PSBH, that fact is irrelevant to the question of whether the trial court
appropriately exercised its discretion to enjoin further violations of the
law.

2. The trial court appropriately balanced the public
interest and the potential harm.

DSHS’s claim that the trial court abused its discretion by ordering
acceptance of long-term patients from PSBH within a reasonable time
after entry of a remand order mostly repeats its arguments with respect to
the supposed-scope of its duty under the ITA. DSHS Brf. at 46-47. In
addition, however, DSHS argues that the injunction “ignored the interests

... of all mentally ill patients needing admission to WSH.” Id. at 46. This
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argument is more than a little disingenuous:*! First, the trial court (at
DSHS’s request) limited the scope of the injunction to Pierce County
patients. CP 1863. Second, it permitted DSHS to continue wait-listing
until WSH had capacity to handle additional patients; the trial court stayed
the injunction for 60 days (nearly 90 days from the date of its oral
decision) in order to give DSHS time it requested to re-open a unit at
WSH. CP 1864. When a single ward proved to be inadequate, DSHS
unilaterally and without notice again began wait-listing patients. CP 2272-
2273. When Pierce County sought to have DSHS held in contempt, the
trial court gave DSHS another 90 days to do whatever was necessary to
timely accept PSBH patients. CP 4445. DSHS, with legislative approval,
choose to re-open more beds. These circumstances are hardly indicative
of an abuse of discretion. To the contrary, it is clear that the trial court
conscientiously balanced the harms asserted by WSH against the rights of

Pierce County and its citizens.?

' For example, DSHS cites, as evidence of impact of the injunction, materials that it
offered in connection with a hearing that occurred months before the injunction took
effect. DSHS Brf. at 47 (citing record of September 30, 2005 hearing).

* DSHS’s “bad faith” argument is equally unavailing. Below, it argued that, after the
injunction was entered on September 9, 2005, PCRSN acted in bad faith by increasing the
number of long-term patients who were committed to WSH. CP 2393. At the same time,
according to DSHS, PCRSN failed to facilitate discharges from WSH, allegedly resulting
in further crowding at WSH. CP 2391-92. Putting aside for the moment the fact that all
such patients were committed to WSH by the Superior Court, and not by PCRSN, the
record is clear that the number of long-term patients at WSH from Pierce County did not
significantly change after the injunction was entered. CP 1840-41; CP 2402-2403.
PCRSN maintained the same efforts to divert patients from WSH and facilitate discharge.
CP 2403; CP 2410. The average number of long-term patients committed monthly from
PCRSN was the same as it had been in the months leading up to the injunction, i.e., 159
and 155. CP 3727-3728. PCRSN’s rate of utilization also was considerably lower in the
last four months of 2005 than it had been for the same period in 2004. CP 2275. In fact,
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3. The injunction did not violate the Separation of Powers
doctrine.

DSHS next contends that the issuance of an injunction requiring
the department to perform its statutory duties was an abuse of discretion
because the trial court necessarily required it to violate the Budget &
Accounting Act (RCW 43.88.290) by expending funds in excess of those
appropriated by the Legislature, and violated the Separation of Powers
doctrine by requiring the Legislature to appropriate additional funds for
expanded operations at WSH. DSHS Brf. at 48-52.

This argument is mistaken, for several reasons. First, it ignores the
actual content of the injunction, which ordered nothing more than that
DSHS to perform its statutory duties. CP 1863.2 Second, DSHS has
never submitted an iota of proof that it in fact was required to violate the
Budget & Accounting Act by expending funds for added beds. To the
contrary, in the fall of 2005 when it undertook to re-open a ward at WSH,

DSHS presumably followed statutory procedure to ask the Governor for

the number of long-term patients between September and December 2005 was far fewer
than for the same period the previous year: 673 versus 730. CP. 2402; CP 2275.
Moreover, PCRSN’s bed allocation decreased in July 2005 from 157 to 149 between
September and October. CP 3727. Accordingly, the same number of long-term patients
at WSH as in the previous year would appear as PCRSN further exceeding its bed target.

DSHS’s finger pointing is even more absurd in view of its own conduct during the

same period. The wait list for admission to WSH increased dramatically after the Court
delayed implementation of the injunction to allow DSHS to develop a plan for
accommodating extra patients, jumping from 5 patients in September 2005, to 12 in
October, to 22 in November and 6 for the first 9 days in December. CP 2402.
» While the order denying Pierce County’s contempt motion requires DSHS “to do
whatever is necessary to timely accept [Pierce County] patients, including opening an
additional ward...” the source of this language was DSHS itself, which argued that it
should not be held in contempt, because it needed more time to add more capacity at
WSH. CP 2686-2687.
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emergency authority to expend additional funds. See RCW 43.88.250
(authorizing expenditure of funds in excess of appropriations “for
“carrying on of the necessary work required by law of any state agency.”)
And, in 2006, the Legislature, by supplemental appropriation, provided
funds for additional beds. Therefore, there was no violation of the Budget
& Accounting Act.  Supplemental Budget, Laws of 2006, Ch. 372,
§ 204(2)(d) and (5)(b).

Third, DSHS’s effort to place far-reaching restrictions on the
constitutional and statutory authority of the courts is not supported by the
single case it cites. Hillis v. Dep’t. of Ecology, 131 Wn.2d 373, 389-90,
932 P.2d 139 (1997) involved a court order requiring the Department of
Ecology to expedite the processing of groundwater permit applications.
In order to comply with the order, the department would have been
required to add staff in excess of what the Legislature had specifically
authorized. Overturning the injunction, the Supreme Court reasoned that,
because the Legislature had not placed any statutory limit on the length of
time to process applications, the department had not violated its statutory
duty where the time for processing applications feel within the
department’s discretion. Id. at 387. Hillis has no relevance to this
litigation, because unlike the statutes at issue there, RCW 71.05.320(1)
creates a non-discretionary mandatory duty to accept patients remanded
for long-term care under the ITA. In re Detention of W, supra.

Cases decided after Hillis, which DSHS does not mention, confirm

that it is not a violation of separation of powers for a court to order an
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agency to comply with mandatory statutory requirements, even if the
result of compliance is a request to the Legislature for additional funding.
Coalition for the Homeless v. DSHS, 133 Wn.2d 894, 900, 949 P.2d 1291
(1997) upheld an injunction requiring DSHS to provide statutorily
mandated child welfare services. Unlike Hillis, and similar to the instant
case, the relevant statute in Coalition for the Homeless required DSHS to
“develop and implement a coordinated plan for providing services to the
state’s homeless children.” Id. Rejecting arguments by DSHS and
dissenting justices that an order requiring compliance with this statute was
barred by Hillis, Coalition states: “[c]ourts will not interfere with the work
and decisions of an agency of the state, so long as questions of law are not
involved, and so long as the agency acts within the terms of the duties
delegated to it by statute.” Id. at 913 (emphasis supplied). Because DSHS
“was not acting within the terms and duties delegated to it by RCW
74.13.031(1)” an order requiring DSHS “to perform its duty according to
professionally accepted procedures and standards, did not interfere with
the Department’s ability to use its discretion in creating a reasonable,
adequate plan that would satisfy the requirements of RCW 74.13.031(1).”
Id.

Similarly, a broad application of Hillis was expressly rejected in
McGowen v. State, 148 Wn.2d 278, 297, 60 P.3d 67 (2002), a case
involving the Legislature’s failure to appropriate funds to pay for cost of
living increases to all public school employees as required by a voter

initiative. Explaining the limited scope of Hillis, McGowen explained
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that, where the state had acted under a “mistaken” interpretation of the
statutes, it was the court’s constitutional obligation to correctly interpret
the law and that whether an appropriation would be required to rectify that
mistake is “unrelated to the issue we decide, i.e., it has nothing to do with
determining the meaning of the language in the initiative.” Id. at 278.
Here as well, because the trial court’s order simply required DSHS to meet
its statutory obligations, there was no violation of the separation of powers

doctrine.

C. POST-JUDGMENT STATUTORY AMENDMENTS DID NOT
REQUIRE VACATION OF THE INJUNCTION.

Five months after entry of a final judgment, DSHS moved to
vacate the injunction regarding long-term ITA patients, based on the claim
that L. 2006, Ch. 333 (“Ch. 333”) deprived Pierce County of any remedy.
The trial court correctly denied the motion to vacate for several reasons.
First, Ch. 333 does not alter DSHS’s obligation to accept long-term ITA
patients. Second, Ch. 333, by its terms, does not apply to this case. ‘Third,
if Ch. 333 applies to this case, it is unconstitutional because retroactive
interference with a prior judicial interpretation of a statute violates the
separation of powers doctrine and because Ch. 333 violates the subject-in-
title rule and single subject rule of Article 2, Section 19 of the Washington
Constitution.

1. Ch. 333 denies previously authorized Judicial
Remedies.

Ch. 333, §§ 103 and 303, codified as RCW 71.05.026 and RCW
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71.24.370, each state:

(1) Except for monetary damage claims which have been reduced to
final judgment by a superior court, this section applies to all claims
against the state, state agencies, state officials, or state employees that
exist on or arise after March 29, 2006.

(2) Except as expressly provided in contracts entered into between the
department and the regional support networks after March 29, 20006,
the entities identified in subsection (3) of this section shall have no
claim for declaratory relief, injunctive relief, Judicial review under
chapter 34.05 RCW, or civil liability against the state or state agencies
for actions or inactions performed pursuant to the administration of
this chapter with regard to the following: (a) The allocation or
payment of federal or state funds; (b) the use or allocation of state
hospital beds; or (c) financial responsibility for the provision of
inpatient mental health care.

(3) This section applies to counties, regional support networks, and
entities which contract to provide regional support network services
and their subcontractors, agents or employees.

Pierce County’s action was brought in part under the APA, which
provides for judicial review of agency actions. RCW 34.05.574. At the
time this action was commenced, the CMHSA, RCW 71.24.035(15)(e),
explicitly authorized RSNs to commence a review action under the APA if
DSHS found an RSN to be out of compliance with its contracts and
withheld funds on that basis.?* Consistently, the contracts themselves
contained a venue provision which acknowledged the ri ght of the RSN to
seek judicial remedies to enforce their rights under the contract, CP 3507,

CP 3510-11; CP 3515.  Pierce County sought a declaration of its rights

2 Former RCW 71.24.035(15)(e) provided: “The secretary shall [dleny funding
allocations to regional support networks based solely upon formal findings of
noncompliance with the terms of the regional support network’s contract with the
department. Written notice and at least thirty days for corrective action must precede any
such action. In such cases, regional support networks shall have full rights to appeal
under chapter 34.05 RCW.”

-37-



under these contracts, pursuant to RCW 7.24.020.>° Thus, Ch. 333
purports to deny rights of access to the courts granted by other statutes,
including the APA, the Declaratory Judgments Act (Ch. 7.24. RCW), and

RCW 4.92.010, as well as under common law.

2. In Order to Avoid Unconstitutionality, Ch. 333’s reference to
“Claims” should not be construed to apply to this Case.

It is a basic rule of judicial restraint that courts should, if
reasonably possible, construe legislative enactments to avoid issues of
constitutionality. American Discount Corp. v. Shepherd, 129 Wn.App.
345, 353, 120 P.3d 96 (2003). Here, DSHS urges a construction of Ch.
333 that raises obvious constitutional problems, discussed in Part VI.C,
below. DSHS’s construction is not compelled by the statutory language,
however. Indeed, there is another reasonable construction that avoids

these constitutional problems. The Court should adopt it.

a. Plaintiffs did not have any “claims” against the State as
of March 29, 2006.

Ch. 333 applies to “claims™ against the State that existed as of
March 29, 2006 or arose thereafter. A “claim” is an assertion of liability,
which is synonymous with a cause of action or a demand for
compensation. See, Robinson v. Superior Court for King County, 182
Wash. 277, 279, 46 P.2d 1046 (1935); Safeco Title Ins. Co. v. Gannon, 54
Wn.App. 330, 335, 774 P.2d 30, review denied, 113 Wn.2d 1026. A

» See RCW 7.24.020: “A person interested under a ...written contract ... may have
determined any question or construction or validity arising under the instrument, statute,
ordinance, contract or franchise and obtain a declaration of rights, status or other legal
relations thereunder.”
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“judgment,” on the other hand, is a determination of legal liability, which
is the final resolution of a claim. In re Clark, 24 Wn.2d 105,110, 163 P.2d
577 (1945). Having obtained a final judgment in January 2006, plaintiffs
did not have any “claims” as of March 29, 2006. The Legislature is
presumed to be aware of judicial constructions of existing statutes when it
passes new legislation. Glass v. Stahl Specialty Co., 97 Wn.2d 880, 887-
88, 652 P.2d 948 (1982). Accordingly, the legislature must be presumed
to know that plaintiffs had no “claims™ against the State when Ch. 333 was

adopted, and that it would not apply to this case.

b. Otherwise, Ch. 333 cannot be constitutionally applied to
this Case.

Although disfavored, a statutory amendment may apply
retroactively if it is curative or remedial and intended to clarify rather than
change the law. See generally, Magula v. Benton Franklin Title Co., 131
Wn.2d 171, 182, 930 P.2d 307 (1997); Howell v. Spokane & Inland
Empire Blood Bank, 114 Wn.2d 42, 47, 185 P.2d 815 (1990). Conversely,
a statute may not be applied retroactively if it substantively changes
existing law, contravenes a prior judicial construction, or if it violates a
constitutional principal. See, Overton v. Washington State Econ.
Assistance Auth., 96 Wn.2d 552, 555, 637 P.2d 652 (1981); Landgraf v.
USI Film Products, 511 U.S. 244, 265-66, 114 S.Ct. 1483 (1994).
Additionally, a statute may not be applied retroactively if the application
contravenes the public interest. Godfrey v. State, 84 Wn.2d 959, 966, 530

P.2d 630 (1975).
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i Ch. 333 does not clarify any ambiguity

An amendment is curative if it clarifies or technically corrects an
ambiguous, existing statute without changing prior case law constructions
of the statute. Barstad v. Stewart Title Guaranty Co., 145 Wn.2d 528,
537, 39 P.3d 984 (2002). Curative amendments will be given retroactive
effect if they do not contravene any judicial construction of the statute. In
re Personal Restraint of Stewart, 115 Wn.App. 319, 75 P.3d 521 (2003).
In re F.D. Processing, Inc., 119 Wn.2d 452, 832 P.2d 1303 (1992). The
amendment must be “clearly curative” for it to be retroactively applied.

Washington courts distinguish between amendments that clarify
ambiguous statutes and amendments that substantively change
unambiguous statutes. In re Personal Restraint of Stewart at 339. The

Court of Appeals explained the difference as follows:

“Legislative  enactments which respond to judicial
interpretations of a prior statute, and which materially and
affirmatively change that prior statute, are not clarifications of
original legislative intent. = Rather such enactments are
amendments to the statute itself.”

Id. at 340. Courts are not bound by the Legislature’s characterization of
an amendment as “curative:”

The fact that amendments, or their legislative history, state that,
by enacting them, the legislature intended to ’clarify’ the law
does not, in and of itself, make the amendments curative. If a
change effected by an amendment is substantive, the general
rule of prospective application applies.

1d.
In this case, there was no ambiguity in the existing law with regard

to the right of a county or its RSN to seek judicial remedies under the

- 40 -



APA, the contracts, or common law. Therefore, Ch. 333 cannot be read to
merely resolve ambiguities in the original statute. Instead, it purports to
remove judicial remedies that were previously and undisputedly available
to those who contracted with DSHS. Under any reasonable reading of the
statute, the legislative changes effected by CH. 333 are not “curative” or
remedial. Instead, if read to apply to this case, Ch. 333 would contravene
a prior judicial construction of an unambiguous statute and substantively
change the law. As such, it cannot be applied retroactively.

ii. Ch. 333 contravenes an earlier judicial construction.

Separation of powers issues arise when legislation is passed that
contravenes an existing judicial construction of a prior version of the
statute. American Discount Corp. v. Shepherd, 129 Wn.App. 345, 355-56,
120 P.3d 96 (2005); Personal Restraint of Stewart, 115 Wn.App. 319,
339, 75 P.2d 521 (2003). In Stewart, the Court considered retroactive
application of statutory amendments. A prior decision had held that a
statute allowed only the courts, and not the Department of Corrections, to
impose special probation conditions. The following year, the Legislature
amended the statute to state that it would apply retroactively and that it
was clarifying DOC’s authority to impose those conditions since its initial
enactment. The amendment was in direct contravention of the Court’s
construction of the statute before the amendment. The Stewart court
found that the Legislature was attempting to overrule the prior judicial
decision and held that retroactive application of the amendments would

violate the separation of powers doctrine because the legislative branch of
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government cannot retroactively overrule a judicial decision which
authoritatively construes statutory language. Stewart, 115 Wn.App. at
335.

Similarly, in American Discount, as here, the Legislature attempted
to substantively change a statute after a court had adjudicated rights under
the statute, and it attempted to apply the changes retroactively. The court
refused to permit the statute to be applied retroactively. In words that

could apply equally to this case, it stated:

Notwithstanding any legislative intent to apply this amendment
retroactively, the separation of powers doctrine prevents the
legislature  from retroactively changing a statute in
contravention of a judicial construction of the original statute,
and the [2006] amendments may only have prospective
application.

1d., at 356.

Here, the trial court held that Pierce County had judicial remedies
under the APA, its contracts, and common law. It further held that under
the ITA and CMHSA, the DSHS has sole responsibility for the care of
long-term patients committed to WSH, and must timely accept all patients
committed to its care. Only after the Court’s ruling was reduced to final
judgment did the Legislature amend the mental health statutes to bar the
RSNs from pursuing judicial remedies for DSHS’s statutory and
contractual breaches. If read to apply to cases already reduced to final
judgment, this statute would blatantly violated the separation of powers
doctrine, and therefore would be unconstitutional. ”Any attempt by the

Legislature to contravene retroactively this Court’s construction of a
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statute "is disturbing in that it would effectively be giving license to the
legislature to overrule this court, raising separation of powers problems.”
Magula at 182.

iii. Ch. 333 invades the province of the Judiciary.

By asserting the intent of the 1989 Legislature, the 2006
Legislature invaded the role of judiciary when it (contrary to the actual
language of the original act) stated that the 1989 Legislature intended to
limit judicial remedies.”® This is precisely the type of legislation that the
courts in Stewart and American Discount Corp. found to violate the
separation of powers doctrine because it legislatively overrules a judicial
decision. In addition, this determination of the prior legislature’s intent
constitutes a judicial determination rather than a legislative finding, which
also violates the separation of powers requirement. City of Tacoma v.
O’Brien, 85 Wn.2d 266, 271, 134 P.2d 114 (1975). Our Supreme Court
has explained the difference between a legislative determination and a

judicial determination as follows:

A judicial inquiry investigates, declares and enforces liabilities

2 Ch. 333, § 101(2), set forth following RCW 71.24.016, states:

In enacting the community mental health services act, the legislature intended
the relationship between the state and the regional support networks to be
governed solely by the terms of the regional support network contracts and did
not intend these relationships to create statutory causes of action not expressly
provided for in the contracts. Therefore, the legislature’s intent is that, except to
the extent expressly provided in contracts entered after the effective date of this
section, the department of social and health services and regional support
networks shall resolve existing and future disagreements regarding the subject
matter identified in sections 103 and 301 of this act through nonjudicial means.

-43 -



as they stand on present or past facts and under laws supposed

already to exist. That is its purpose and end. Legislation, on

the other hand, looks to the future and changes existing

conditions by making a new rule, to be applied thereafter.
ld. at272.

iv. Ch. 333 violates the Subject-In-Title Rule.

Article 2, Section 19 of the Washington Constitution requires the
subject of an enactment to be stated in the title. It provides: “No bill shall
embrace more than one subject, and that shall be expressed in the title.”
The purpose is to prevent grouping of incompatible measures as well as to
inform members of the legislature on the subject matter of the measure
they are voting on. Washington Ass’n of Neighborhood Stores v. State of
Washington, 149 Wn.2d 359, 371, 70 P.3d 920 (2003). The title complies
with the Constitution if it gives notice that would lead to an inquiry into
the body of the act, or indicate to an inquiring mind the scope and purpose

of the law. Id.
Ch. 333 was entitled:

“An Act Relating to specifying roles and responsibilities with
respect to the treatment of persons with mental disorders;
amending [portions of Chs. 71.24, 72.23 and 71.05]; reenacting
and amending RCW 71.24.025 and 71.24.035; adding a new
section to chapter 71.24; adding a new section to chapter 71.05
RCW; creating new sections; repealing RCW 71.05.550;
providing an effective date; and declaring an emergency.

Although the text of the bill specifically references the APA, Ch.
333’s title utterly failed to give notice that the bill effectively amends the
APA, RCW 4.92.010, RCW 36.01.010, RCW 7.24.010, and RCW
7.24.020. Worse, the bill makes no mention whatsoever of Chs. 36.01,

7.24, or 4.92 RCW either in the body of the bill or in its title, even though,
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as already explained, Ch. 333 amends each of those laws. The County
submits that this omission is not a mere oversight, but rather, a deliberate
effort to avoid scrutiny by the legislative committee responsible for
administrative law and the APA.

When evaluating the sufficiency of a title under Article 2, Seétion
19, a court compares the title to the text of the enactment to determine
whether a subject in title violation exists. In Washington State Grange v.
Locke, 153 Wn.2d 475, 105 P.3d 9 (2005), the Washington Supreme Court
evaluated the ballot title for an initiative requiring voter approval for any
tax increase. The Court concluded that the meaning of “tax” within the
body of the bill was more expansive than its ordinary meaning. Striking
down the initiative as violative of Article 2, Section 19, the Court noted
that the average voter would not anticipate the broader application of the
initiative to fees that ordinarily fell outside the definition of a tax. Id. at

495.

Here, as in Grange, the title of Ch. 333 was insufficient to notify
the average legislator that it was amending the APA, the state’s sovereign
immunity, the Declaratory Judgments Act, and the authority of counties to
sue and be sued. The failure to identify in the bill title the changes to the
APA and those other statutes that inhere in the Ch. 333, violates Article 2,

Section 19 of the Washington Constitution. 7d.

\A CH. 333 Violates the Single-Subject Rule of
Article 2, Section 19.

Article 2, Section 19 also requires that no bill shall embrace more
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than one subject. See Patrice v. Murphy, 136 Wash.2d 845, 852, 966 P.2d
1271 (1998). The purpose of this prohibition is to prevent grouping of
incompatible measures as well as the pushing through of unpopular
legislation by attaching it to popular or necessary legislation. Washington
Ass’'n of Neighborhood Stores v. State, 149 Wn.2d 359, 368, 70 P.3d 920
(2003). When reviewing a challenge to the single-subject requirement, a
court must first determine whether the title of the enactment is general or
restrictive. /d. If it is restrictive, its constitutionally permissible scope is
more limited. If it is general, there must be some rational unity between
all matters included within the measure and the general topic expressed in
the title. /Id. at 370. Ch. 333 fails the single-subject requirement under
either test because there is no unity between the provision of mental health
services and the APA, the state’s sovereign immunity, or the other laws
affected by the amendment.

A general title is broad, comprehensive and generic as opposed to a
restrictive title that is specific and narrow. Id. at 368. Ch. 333 is entitled,
“An act relating to specifying roles and responsibilities with respect to the
treatment of persons with mental disorders." This is a specific, narrow
title rather than a generic title. Therefore, the scope of the legislation must
be equally narrow and tailored. Ch. 333 fails the test for both restrictive
and general titles because there is no relationship between mental health
treatment and prohibitions on counties, RSNs and contractors from
challenging the lawfulness of DSHS actions under the CMHSA, nor is

there any role between mental health treatment and the statutes authorizing
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persons and counties to sue the state in superior court. *“[R]ational unity
must exist among all matters included within the measure and the general
topic expressed in the title.” /d. at 370. Even if the Legislature has the
authority to close the statutory route for access to the courts, the exercise
of sovereign immunity and the workings of the APA are clearly different
subjects from the rest of the Act. Accordingly, SSSB 6793 violates both
the single subject rule and the subject-in-title rule of Article 2, Section 19

and must be invalidated as unconstitutional.

D. THE TRIAL COURT PROPERLY HELD DSHS
FINANCIALLY RESPONSIBLE FOR LONG-TERM
PATIENTS COMMITTED TO WSH

After having found that PCRSN incurred expenses associated with
caring for the long-term patients, the trial court ordered DSHS to
reimburse PSBH for its costs of caring for those patients. DSHS
challenges this aspect of the judgment based on the argument that Pierce
County cannot recover under a theory of quasi contract or unjust
enrichment because there was an express contract which, although it does
not address responsibility for long-term patients, “relat[es] to the same
subject matter.” DSHS Brf. at 59. This argument, which misstates both
the facts and the law, is without merit.

Contrary to DSHS’s assertions, there is no express contract that
addresses care of long-term patients. CP 1862; CP 4333. The case that
DSHS relies upon, Chandler v. Was. Toll Bridge Auth., 17 Wn.2d 591,
137 P.2d 97 (1943), holds that a party to an express contract may not sue

on an implied contract related to the same subject matter if to do so is in
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contravention of the express contract. Id. at 604. The contracts here do
not place any obligation whatsoever on Pierce County to provide care — or
to pay for the cost of care — for long-term ITA patients committed to
WSH. CP 127-128; CP 129-213. Since there is no express contract that
places the care of long-term patients on the shoulders of the County, the
quasi contract theory does not contravene the express contract.

1. PCRSN Is Entitled to Recover for Unjust Enrichment

Here, the parties’ conduct created a “quasi-contract.” A contract
implied in law arises from an implied duty of the parties not based on any
contract, consent, or agreement. Eaton v. Engelcke Mfg. Inc., 37 Wn.
App. 677, 680, 681 P.2d 312 (1984). Recovery in quasi-contract is based
on the theory of unjust enrichment. Heaton v. Imus, 93 Wn.2d 249, 252,
608 P.2d 631 (1980). A claim for unjust enrichment turns on whether
“one retains money or benefits which in justice and equity belong to
another.” Bailie Comm., Ltd. v. Trend Business Syst., 61 Wn. App. 151,
160, 810 P.2d 12 (1991).

The elements of an unjust enrichment claim are three: 1) a benefit
conferred upon the defendant by the plaintiff; 2) an appreciation or
knowledge by the defendant of the benefit; and 3) the acceptance or
retention by the defendant of the benefit under such circumstances as to
make it inequitable for the defendant to retain the benefit without the
payment of its value.” Bailie, 61 Wn. App. at 160. All three elements of
an unjust enrichment claim are satisfied here. It is undisputed that DSHS

knowingly received and accepted a benefit, at the expense of Pierce
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County, by failing to accept long-term patients, thereby forcing those
patients to remain at PSBH at county expense.

Each time PSBH was forced to keep a long-term patient who was
refused admission to WSH, DSHS was unjustly enriched at the expense of
Pierce County. Thus, absent a legal duty to the contrary, DSHS must
reimburse Pierce County for the unreimbursed cost of care for those
patients committed to WSH. PCRSN’s right to restitution is underscored
by Chandler, which explains that restitution is available where a person
performs the noncontractual duty of another to supply necessaries to a
third person, or performs another's duty to a third person in an emergency.
17 Wn.2d at 603. That is exactly the situation here.

2. The law and equity permit recovery of the costs of care

DSHS asserts that PCRSN is not entitled to restitution because
PCRSN had unclean hands and because the APA prohibits recovery of
money damages. DSHS is wrong on both counts.

DSHS claims that the RSN contract required PCRSN to “avoid
seeking long-term admissions,” that PCRSN breached the contract, and
therefore cannot recover the costs of caring for long-term patients. DSHS
Br. at p. 62. This argument is undercut by two glaring problems. First
there is no contractual provision that required Pierce County to “avoid
seeking long-term admissions” and DSHS has cited none. Second, if
Pierce County failed to perform its obligations under the contract, DSHS
had several remedies available such as withholding funding (if it found

PCRSN to be out of compliance with the contract), or taking over the
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RSN’s functions altogether. RCW 71.24.220; Trial Ex. 6 at 37-38; Trial
Ex. 7 at41. DSHS never made any findings that Pierce County was out of
compliance with any of its contracts. CP 441-442; CP 1556. DSHS’s
“unclean hands” argument, therefore, is simply without support in the
record or in the law.

DSHS’s argument that restitution is barred by the APA is similarly
flawed. RCW 34.05.574(3) provides that a reviewing court in an APA
proceeding “may award damages, compensation, or ancillary relief only to
the extent expressly authorized by another provision of law.” In this case,
the “other provision of law” under which the court ordered restitution is
the law of contracts and quasi-contract, under monetary relief is expressly
authorized. Thus, although the APA provides the exclusive means of
reviewing agency action, it does not provide the exclusive remedy when
the agency has committed a tort or breached a contract. This point is well-
illustrated in Sherman v. State, 128 Wn.2d 164, 905 P.2d 355 (1995),
where a former employee of the University of Washington challenged his
dismissal under both the APA and brought common law causes of action
for breach of contract and wrongful discharge. The trial court awarded
relief under the APA by invalidating the agency action and also awarded
damages under the common law. Clearly the law of quasi-contracts
authorizes damages in situations such as these, where one party was
unjustly enriched. Anything short of restitution to PCRSN would render

judicial review of DSHS’s unlawful action meaningless.
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3. Pierce County had no duty to amend the contract

Finally, DSHS asserts that if the contract was silent as to long-term
patients, it was Pierce County’s obligation to amend the contract. This is
absurd on its face. The obligation to care for long-term patients is
established in RCW 71.05.320, Pierce County had no obligation to amend
the contract to repeat what was clearly set forth by statute, and the case
upon which DSHS hangs this argument, Washington Ass'n of Child Care
Agencies, 34 Wn.App. 235, 660 P.2d 1129 (1983), is inapposite.”’

E. THE LIQUIDATED DAMAGES PROVISIONS OF FORMER
WAC 388-825-0203 AND THE RSN CONTRACTS ARE
INVALID.

The trial court correctly ruled that the WAC 388-865-0203 and the
contract provision incorporating it were invalid because DSHS had no
statutory authority allowing it to withhold funds from PCRSN as
liquidated damages and because its practice conflicted with the ITA and

CMHSA. As such, both the rule and contractual provision are invalid.

1. No Statute Authorized the Withholding of Liquidated
Damages as provided by former WAC 388-865-0203.

Administrative agencies do not have the power to promulgate rules
that amend or change legislative enactments. Washington Public Ports
Association v. Dep 't of Revenue, 148 Wn.2d 637, 646, 62 P.3d 462 (2003);
H&H Parinership v. State of Washington, 115 Wn.App. 164, 170, 62 P.3d

2 In Washington Ass'n of Child Care Agencies, the plaintiff sued solely in equity to
recover for new rates to be set for services provided in the face of an express contract
covering the services in question. The court found that the contract expressly set the rates
for the services in question, and the agency could not ignore the express terms of the
contract and sue on a theory of unjust enrichment. Here, DSHS has not identified any
contract provision requiring PCRSN to provide for and pay for the services at issue.
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510 (2003). A court may declare an agency rule invalid if it “exceeds
statutory authority of the agency.” RCW 34.05.570(2)(c).

Former WAC 388-865-0203 purported to allocate WSH beds
among the Western Washington RSNs and to authorize the MHD to assess
“liquidated damages” against an RSN if it exceeded its bed allocation and
the IRC exceeded the funded capacity of the hospital on any day within
the fiscal year. When it adopted WAC 388-865-0203, DSHS cited six
statutes as authorizing the rule: “[Statutory Authority: RCW 71.05.560;
RCW  71.24.035(5)(c); RCW 71.34.800; RCW 9.41.047; RCW
43.20B.020; and RCW 43.20B.335, 1-12-047, § 388-865-0203, filed
5/31/01, effective 7/1/01].” None of these statutes even suggests that
DSHS has authority to assess liquidated damages. ** Indeed, DSHS
conceded below that no provision of the ITA, the CMHSA or any other
statute expressly authorized this practice. CP 359-362; CP 364-372; CP
394.

RCW 71.05.560 and RCW 71.34.800 confer general rulemaking
power on DSHS to make rules to effectuate the intent and purposes of Ch.
71.05 RCW and Ch. 71.34 RCW (dealing with mentally ill juveniles).

This general authority rule-making authority does not permit DSHS to

* RCW 9.41.047 deals with the restoration of the right to possess a firearm after a person
committed under the ITA has completed mental health treatment. RCW 43.20B.335
authorizes the Department to determine the ability of the criminally insane to pay for
services. RCW 71.24.035(5)(c) requires DSHS to develop and adopt rules establishing
state minimum standards for the delivery of mental health services pursuant to RCW
71.24.037, including i) licensed service providers; ii) RSNs; and iii) inpatient services
and E&T services, resource management services and community support services.
RCW 43.20B.020 authorizes DSHS to charge fees for services provided.
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shift financial responsibility for long-term ITA patients from the State to
the RSN by withholding funding because, as the trial court recognized, to
do so conflicts with express provisions of the ITA regarding responsibility
for long-term patients.

2. WAC 388-865-0203 Conflicts with Chs. 71.05 and
71.24 RCW

Although a rule promulgated under express agency rulemaking
power is presumed valid, the rule must be reasonably consistent with the
statute it seeks to implement in order to be upheld on judicial review.
Washington Public Ports, 148 Wn.2d at 646 (2003). Rules that conflict
with the governing statutes are invalid. H&H Partnership v. State of
Washington, 115 Wn.App. 164, 62 P.3d 510 (2003) (WAC impermissibly
modified governing statute setting 21-day appeal period); Gugin, v.
Sonico, 68 Wn.App. 826, 831, 846 P.2d 571 (1993). In Gugin, the Human
Rights Commission promulgated a rule designating it an unfair practice
for an employer to discriminate against persons convicted of a crime. An
employer challenged the rule as ultra vires, and the court agreed, holding
that the HRC exceeded its legislative grant of authority because it created
a new protected class — convicted criminals — which amounted to a
legislative act.

Here, WAC 388-865-0203 not only lacked statutory foundation, it
conflicted with express provisions of the statutes it is supposed to
implement. As shown in Sections IV.C, IV.D.2, IV.D.3, VI.A, VLB, VI.C

and VLD above, DSHS is solely responsible for long-term in-patient care
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under the ITA. WAC 388-865-0203 was an impermissible attempt to shift
that responsibility to the RSNs. In addition, DSHS is required to distribute

all available resources to RSNs for their exclusive use. RCW 71.24.035

(6) and RCW 71.24.035(15)(c).

DSHS’s stated justification for allocating beds and assessing
liquidated damages is to make the RSN responsible for the cost of care at
WSH above and beyond the level funded by the Legislature. CP 316. The
only statutory authority for withholding or denying funding to RSNs was
contained in former RCW 71.24.035 (15)(e). Under that statute, DSHS
could deny funding only after making a formal finding of noncompliance

with the contract, i.e.,:

The Secretary shall:

(c) Allocate one hundred percent of available resources to
the regional support networks in accordance with
subsection (13) of this section. Incentive payments
authorized under subsection (13) of this section may be
allocated separately from other available resources.

(¢) Deny funding allocations to regional support networks
based solely upon formal findings of noncompliance with
the terms of the regional support network’s contract with
the department. Written notice and at least thirty days for
corrective action must precede any such action. In such
cases regional support networks shall have full rights to
appeal under chapter 34.05 RCW.

Former RCW 71.24.035(15).
DSHS has never issued a finding of noncompliance against
PCRSN and nothing in these statutes otherwise permitted DSHS to

withhold funds as a penalty for exceeding a bed allocation. CP 301 at 3-4.
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Therefore, the only statutory basis for withholding funds from PCRSN
was not applicable.

While no statute permitted DSHS to limit long-term ITA
admissions, there is explicit legislation that permits DSHS to limit

admissions of developmentally disabled persons to a specially designed

program when funds are insufficient.?’ Clearly, the Legislature knew how
to carve out an exception to the agency’s duties based on lack of funds
when it wanted to do so, and the omission of similar authority with respect
to long-term ITA patients must be presumed deliberate in the face of the
legislature’s express allowance for developmentally disabled patients. In
re Detention of Williams, 147 Wn.2d 476, 55 P.2d 597 (2002).

Finally, the fact that existing statutes did not permit DSHS to
withhold “liquidated damages™ is further confirmed by the provisions of
Ch. 333, § 107 which, for the first time, authorized allocation of state
hospital beds and required RSNs that exceed their allocations to

“reimburse” DSHS for the costs of care.>”

¥ RCW 71.05.320(1) expressly permits DSHS to limit admissions to the program based
on available funding by the legislature:

The department may limit admissions to this specialized program in order to
ensure that expenditures for services do not exceed amounts appropriated by the
legislature and allocated by the department for such services. The department
may establish admission priorities in the event that the number of eligible
persons exceeds the limits set by the department.

30 Subsection 6 of § 107 provides:
If a regional support network uses more state hospital patient days of care than it
has been allocated under subsection (3) or (4) of this section, or than it has

contracted to use under subsection (5) of this section, whichever is less, it shall
reimburse the department for that care. The reimbursement rate per day shall be
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3. The “Liquidated Damages” Provision in the Contracts
was also Invalid.

DSHS argues that liquidated damages should not have been
invalidated because, independent of its rule, these were authorized by the
contracts. The liquidated damages provision in the contract was invalid
because: (a) the contract were required to be consistent with the
authorizing statutes, and (b) the liquidated damages clause is, in reality, a
penalty clause.

a. The contracts were required to be consistent
with the authorizing statutes.

A term of a public contract that is contrary to the terms and policy
of an express legislative enactment is illegal and unenforceable as a matter
of law. See, Tanner Elec. Co-op v. Puget Sound Power & Light Co., 128
Wn.2d 656, 911 P.2d 1301, (1996); Failor’s Pharmacy v. Dep’t of Social
& Health Services, 125 Wn.2d 488, 499 886 P.2d 147 (1994). Here, the
contract provision, like the WAC that allocates beds and assesses
liquidated damages, conflicts with the ITA and CMHSA. Under the
subject contracts, any contractual provisions conflicting with state or
tederal law, was deemed amended to conform to the law. Trial Ex. 6 at 6
(p. 4 0 36); Trial Ex. 7 at 12.

The ITA and CMHSA place responsibility for the care of patients

committed for 90 and 180 days exclusively in the hands of the State,

the hospital's total annual budget for long-term inpatient care, divided by the
total patient days of care assumed in development of that budget.
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whereas the WAC and contracts purport to make the RSN responsible for
the cost of care of those patients when WSH census exceeds the IRC and
an RSN exceeds its bed allocation. Furthermore, the liquidated damages
provision is at odds with the purpose and intent of the ITA and the
CMHSA, which is to provide effective, early intervention and treatment to
the mentally ill in a community-based setting. Because liquidated
damages reduce the resources available to the RSNs to provide necessary
early treatment, the liquidated damages provision of the contract conflicts

with the very statutes that authorize the contract in the first place.

b. The “liquidated damages” were an illegal
penalty.

To be enforceable in Washington, liquidated damages clauses must be
specifically negotiated, and must be a reasonable pre-estimate of a loss
which is incapable of ascertainment or very difficult to ascertain. Wallace
Real Estate Investors, Inc. v. Groves, 72 Wn.App. 759, 868 P.2d 149
(1994), affirmed 124 Wn.2d 881 (liquidated damages, which are fairly and
understandingly agreed to by experienced, equal parties with a view to just
compensation for anticipated loss, are enforceable in Washington); RCW
02A.2-718; Watson v. Ingram, 124 Wn.2d 845, 881 P.2d 247 (1994);
Restatement (Second) of Contracts § 356 (1981).
i. No relationship to actual damages

Courts refuse to enforce liquidated damages if they operate as a

penalty rather than as a fair estimate of uncertain damages. Id. The

penalty situation is most obvious when the non-breaching party suffers no
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actual damage as the result of the breach, yet still seeks to recover
substantial sums as liquidated damages. See, Lind Building Corp. v.
Pacific Bellevue Dev'ts., 55 Wn.App. 70, 75, 776 P.2d 977 (1989). “[The
fact that the parties have so designated the sum to be paid [as liquidated
damages] is not necessarily controlling or conclusive. Courts looking to
the intent of the parties have not hesitated to hold that express stipulations
for liquidated damages were really stipulations for penalties, and vice
versa.” Management Inc. v. Schassberger, 39 Wn.2d 321, 326-27, 235
P.2d 293 (1951). As the Supreme Court has explained:

As distinguished from liquidated damages, a penalty is a sum
inserted in a contract, not as the measure of compensation for
its breach, but rather as a punishment for default, or by way of
security for actual damages which may be sustained by reason
of nonperformance, and it involves the idea of punishment. It
is the payment of a stipulated sum on breach of contract,
irrespective of the damage sustained. Its essence is a payment
of money stipulated as in terrorem of the offending party, while
the essence of liquidated damages is a genuine covenanted pre-
estimate of damages.

Id. at 326-27.

Here, the liquidated damages provision of the contracts operated as
a penalty in purpose and in fact rather than as a reasonable forecast of
damages. Moreover, the liquidated damages methodology makes no
adjustments or offsets for third-party revenue for the very patients that

cause the penalty to be imposed.’' The record shows that DSHS intended

*! The liquidated damages provision does not provide a reasonable forecast of difficult-
to-measure damages both because the “damage” is simple to calculate and because the
sums assessed against PCRSN bear little relationship to “the harm” supposedly suffered
by the State when the RSN exceeds its bed allocation. CP 441-42. When liquidated
damages are assessed against the RSNs, the WSH daily bed rate is charged
(approximately $438), regardless of whether the patient is residing in the hospital or in a
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that the liquidated damages clause in the contract operate as a penalty. CP
378; CP 388; CP 368. DSHS’s representative testified that DSHS often
likes to refer to the liquidated damages as an “incentive” but it is in fact a
penalty. CP 388. The purpose of liquidated damages is to penalize the
RSNs for exceeding their bed allocations, ostensibly to discourage the
counties from filing petitions to commit patients to the state hospitals. CP
382 (describing liquidated damages as a “disincentive” to the RSNs).
Even documents prepared for public discussion, and approved by former
MHD director Karl Brimner, describe liquidated damages as “penalties”
against the RSN for exceeding bed allocations. CP 411-412.

Because the liquidated damages contract provision is obviously a
penalty, and the State’s own employees have admitted as much, the

contract term is illegal and unenforceable as a matter of law.

ii. The Liquidated Damages Provision Was
Not Negotiated.

The evidence shows that the liquidated damages clause was never
a negotiated term in the contract. In fact, DSHS informed the RSNs that it

would not entertain any modifications with regard to the bed allocation

different unit such as PALS, where the daily rate is only $267. CP 385, 390-91. The bed
day rate also fails to account for any payments received from third party payors such as
Medicare. WSH receives these payments even when WSH exceeds its IRC, but MHD
does not adjust the liquidated damages that it assesses against the RSNs to take into
account any amounts received from third party payors. CP 383-86. Other aspects of the
liquidated damage calculation make it clear that it does not reflect actual damages. The
$438 WSH bed day rate used to calculate the penalty reflects WSH’s fixed costs already
funded by the Legislature, which do not increase when RSNs exceed the IRC. CP 374-75;
CP 382. When the number of civilly committed patients at WSH exceeds the IRC, WSH
does not necessarily hire more staff or otherwise incur increased fixed costs to operate the
hospital. CP 387-88. Indeed, the liquidated damages dollars go to MHD, not WSH. CP
336. Accordingly, the WSH daily rate does not reflect the true costs of care. CP 329-30.
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and liquidated damages provisions. CP 440. Karl Brimner, the Director
of MHD, admitted that the liquidated damages provision of the RSN
contract was non-negotiable. CP 305-307. DSHS’s unwillingness to
compromise on these terms led the County to sign the contract under
protest. CP 440. Under circumstances such as these, the liquidated
damages provision cannot be said to be a contract term that was “fairly
and understandingly agreed to by equal parties with a view to just
compensation for anticipated loss” as would be necessary to be
enforceable. See, Wallace Real Estate Investors v. Groves, 72 Wn.App.

759 (1994).

4, The Order to Refund Illegally Withheld “Liquidated
Damages” was Appropriate.

The stated intent of the ITA and CMHSA are to treat the mentally
ill in the community where possible, and to encourage intervention at a
time that optimizes treatment in order to avoid long-term hospitalization.
See,—RCW 71.05.010(6); RCW 71.05.012; 71.24.015; 71.24.016. When
liquidated damages are assessed against the RSNs, the RSNs’ ability to
provide community-based care to the mentally ill is hampered by lack of
resources. CP 321-323. By taking away the money that the RSN need to
provide early intervention and community-based care, mentally ill persons
who cannot be effectively treated in the community end up
decompensating to a point that they require hospitalization at WSH, which

defeats a basic purpose of the CMHSA.
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When the trial court granted summary judgment for Pierce County, it
ruled that: “Pierce County is entitled to refund of the amount of liquidated
damages proven at trial to have been withheld and interest thereon.” CP
1855. But for the defendants’ illegal assessment of liquidated damages, the
entire amount that the State has withheld would belong to plaintiffs.

DSHS’s illegal withholding of funds to which Pierce County was
otherwise entitled caused the County to reduce payments to its mental
health providers, who in turn were forced to reduce services. DSHS
argues, as a result, that the County suffered “no damage” and therefore
was not entitled to a refund of the amounts withheld. To say that Pierce
County was not aggrieved by the withholding of more than a million

dollars, which plaintiffs were entitled to receive under the contract, is

absurd on its face. It is like arguing that a general contractor who receives
no payment under a fixed bid contract, and therefore cannot pay his
subcontractors, has not been harmed and is not entitled to damages from
the breaching party. If the court were to apply this theory to this case, the
State would be rewarded for breaching the contract and obtaining free
services at the expense of PCRSN. This is not the law of contracts in
Washington, nor should it be.
VII. ARGUMENTS ON CROSS-APPEAL

A. THE TRIAL COURT ERRED WHEN IT REJECTED
PLAINTIFFS’ CLAIM THAT THE CONTRACT VIOLATED
FEDERAL MEDICAID LAW.

Pierce County contends that it is entitled to recover the amount of

Medicaid funds that its contracts with DSHS required to be expended for
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persons and services not covered by Medicaid (“non-Medicaid services™).
At trial, Pierce County showed that DSHS had purposefully structured the
contracts so as to require PCRSN to provide certain non-Medicaid services
without regard to the statutory “available resources” limit under RCW
71.24.015, that DSHS did not provide sufficient “state only” funds to pay
these non-Medicaid services, and that DSHS thereby intended that PCRSN
would use its “Medicaid savings” (Medicaid funds not used to provide
Medicaid-eligible services) to pay for non-Medicaid services. RP Dula
11/14/05 at 42, 83, 87; RP Stewart 11/10/05 at 14-30, 79-80, 83, 92-94,
101-102.

Pierce County contends that this compelled expenditure of
Medicaid savings to pay for non-Medicaid services was illegal under
applicable requirements of federal Medicaid law. Because the contracts
stated that any provision not consistent with state and federal law shall be
amended to be consistent with the law, the County was entitled to recover
the amount of Medicaid savings that it was forced to expend on non-
Medicaid services during the relevant contract periods. The trial court
rejected Pierce County’s claim on two related grounds. First, it found that
the federal government “tacitly permitted” the use of Medicaid funds for
non-Medicaid services. CP 4330.** Second, it entered both findings and
conclusions to the effect that the use of Medicaid savings for non-

Medicaid services was “voluntary” because Pierce County knew that the

32 Perhaps recognizing the total absence of evidence on the point, it also entered a
conclusion of law to the same effect. CP 4335.
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amount of state-only funds was inadequate and that, as a result, it would
be required to use Medicaid savings to pay for required non-Medicaid
services.  Because Pierce County signed those contracts with this
knowledge, the trial court deemed the use of Medicaid savings to be
“voluntary.” CP 4330, 4336. Accordingly, the trial court concluded that
the required use of Medicaid savings for non-Medicaid purposes under the
subject contracts did not violate federal “policy.” CP 4336.

The trial court’s decision should be reversed because it rests on a
fundamental misapprehension of the concept of permitted “voluntary” use
of Medicaid savings. In addition, regardless of whether the federal
government failed to take action against DSHS and thereby “tacitly”
permitted the illegal use of Medicaid funds, the contracts in question were
express in their terms requiring that any illegal terms must be deemed
amended to conform to the requirements of federal law. It is therefore no
defense for DSHS to argue that the County signed a contract containing an
illegal term.

1. Medicaid policy prohibited DSHS from requiring

PCRSN to use Medicaid funds for non-Medicaid
purposes

In 1998, the Center for Medicare and Medicaid Services (“CMS”)
announced that 42 U.S.C.1396b(m)(20(A)(iii) requires Medicaid capitated
payments to be spent on Medicaid eligible patients only, and that state
Medicaid programs could not require managed care plans to use any
savings from capitated payments to provide non-Medicaid services. Trial

Ex. 45; CP 3023. CMS explained that such a requirement constituted “an
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inappropriate subsidy for services for the uninsured” and is in violation of
§ 1903(m)(2)(A)(iii) of the Social Security Act, which states that
“capitated programs are intended for Medicaid recipients.” Id. Rather,
CMS announced that the use of savings to provide non-Medicaid services
was allowed only if the contractor “voluntarily chooses” to do so. Trial
Ex. 45.

In 2001, CMS notified DSHS that it was investigating concerns
that Medicaid-eligible persons were not receiving services as a result of
services being provided to persons who were not Medicaid-eligible in a
system that was primarily funded with Medicaid dollars. Trial Ex. 49 at
620. In 2004, CMS went even further and announced that effective July
2005, RSNs could no longer use Medicaid savings for non-Medicaid

purposes, whether they did so voluntarily or not. Trial Ex. 386.

2. “Tacit” Agreement with this Practice by the Federal
Government is Immaterial.

Below, it was undisputed that, in order to provide the services
required under the contracts, Medicaid funds would have to be expended
for non-Medicaid services. CP 4330; RP Gunther 11/22/05 at 22-27, 52-
62; RP Winans 11/17/05 at 12-13, 34; Trial Ex. 60 at 7; Trial Ex. 61 at 3.
The trial court assumed that the federal government knew of this
requirement (although it was difficult or impossible to know from the face
of the contracts) and therefore it must have “tacitly approved” or “tacitly
permitted” the practice. RP 11/23/05, p. 11; CP 4330, 4335. This finding,

if it is indeed a finding of fact, is not supported by substantial evidence.
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To the contrary, the record shows that, over a period of years, CMS was
engaged in incremental efforts to bring DSHS’s practices within the
requirements of federal law. RP Winans 11/21/05 at 43-44; Trial Ex. 45;
Trial Ex. 49 at 620; Trial Ex. 386. These efforts, however slow, to make
DSHS conform to federal restrictions on use of Medicaid savings hardly
amount to “approval” or “permission.” Moreover, measured enforcement
efforts cannot affect a change in federal law and, for that reason, the
finding of “tacit approval” or “tacit permission” is immaterial to the
legality of the contracts. The relevant question is whether the required use
of Medicaid savings for non-Medicaid services violated federal law, not
whether the federal government had failed to take timely enforcement
action.

3. The Trial Court erred in its Interpretation of the
Federal “Voluntary Use” Requirement

The trial court rejected Pierce County’s contract claim based on its
reasoning that, because the County knew before it executed the contracts
that the amount of state funding was insufficient to cover the required non-
Medicaid services, it had voluntarily agreed to use its Medicaid savings to
pay for these services. RP 11/23/05 at 11. This rationale confuses the
decision to enter into the contracts with the terms of the contracts, and
does not address the relevant issue under federal law and is therefore
erroneous. The relevant issue under federal law is whether the terms of
the contracts required, or merely permitted, the use of Medicaid savings

for non-Medicaid services. Under a correct interpretation of the applicable
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federal standards, it is clear that the contracts must be deemed amended so
as to allow Pierce County a truly voluntary choice with respect to the use
of Medicaid savings, and to provide the County with the benefit of its
Medicaid savings. The fact that DSHS presented Pierce County with the
Hobson’s choice whether to enter into a contract that the County believed
was illegal in part, or to turn over its local mental health system to the

state bureaucracy, is immaterial.

4. Pierce County did not waive its Rights by Executing the
Contracts.

Another interpretation of the trial court’s decision is that Pierce
County waived any right to object to the required use of Medicaid savings
by executing the contracts with knowledge that they contained illegal
requirements. Whatever force such reasoning might have in the context
of private contracts, it is inapplicable here because the County was entitled
to rely upon the contractual term stipulating that the contract would be
deemed amended as necessary to conform with federal and state law.
When it signed the contracts, Pierce County was entitled to rely upon the
special terms and conditions and Order of Precedence that guaranteed that
the contract would be applied in accordance with all federal and state law.
To hold otherwise simply encourages lawless behavior by state agencies
because it permits them, in effect, to tell contractors that—if they want to
do business with the state—they must waive their right to insist on

compliance with federal and state laws that govern those contracts.
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B. THE COUNTY’S CLAIM CONCERNING THE “85%
RULE” WAS ERRONEOUSLY DISMISSED.

Former RCW 71.24.300(1)(d) required RSNs to assume within
available resources all of the following duties: “Provide within the
boundaries of each [RSN] for at least eighty-five percent of persons
detained or committed for periods up to seventeen days according to
Chapter 71.05 RCW.”* Pierce County sued for a declaration that, in
determining compliance with this requirement, DSHS must count short-
term patients committed to WSH. CP 46-47. DSHS, in turn, sought
damages from the County based on alleged failure to meet the 85%
requirement. On summary judgment, although it rejected DSHS’s money
claim on procedural grounds, the trial court interpreted the statute in favor
of DSHS and dismissed the County’s request for declaratory relief. CP
2239. As shown below, the trial court committed an error of law in its
interpretation of the statute, which this Court should reverse in order to
prevent future disputes.

1. The CMHSA Only Requires That RSNs Provide 85% of
E&T Services “Within The Boundaries” Of The RSN

Where the language of a statute is plain and unequivocal, courts
must construe it according to its true intent, notwithstanding a contrary
construction by an administrative agency. Smith v. Northern Pacific Ry.
Co., 7 Wn.2d 652, 110 P.2d 851 (1941); Washington Fed’n of State
Employees v. State Personnel Board, 54 Wn.App. 305, 309, 773 P.2d 421

3 Laws of 2006 ¢ 333 § 106 amended this requirement to 90%. See RCW
71.24.300(6)(c).
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(1989). Here, the plain, unambiguous language of the statute indicates that
PCRSN’s obligation was to: “[p]rovide within the boundaries of each
regional support network evaluation and treatment services for at least
eighty-five percent of persons detained or committed for periods up to
seventeen days according to chapter 71.05 RCW.” The statute does not
require that the E&T services be provided at any particular facility or
facilities within those boundaries, nor does it exclude state hospitals from
the mix of providers of E&T services.

This reading is consistent with one of the overarching goals of the
CMHSA, which is to treat to mental health patients in their communities.
See, RCW 71.24.016(1) and (2) (identifying goal of maintaining patients
in their communities and associated requirement that RSNs provide
services to patients within geographic boundaries). For most RSNs, the
E&T facilities of the state hospitals are not within their geographic
boundaries. If those counties sent short-term patients to the state hospitals,
they would be cut off from support systems available in their
communities. Pierce and Spokane counties, on the other hand, are home to
the two state hospitals. In both cases, the RSNs’ use of the E&T facilities
at the state hospitals to provide short-term care to mental health patients is

consistent with the goal that the patients be treated close to home.

2. DSHS’s Long-Standing Position Has Been That WSH Is
PCRSN’s E&T Facility

DSHS has argued that the intent of the Legislature was that short-

term services be provided in community facilities rather than in state

-68 -



hospitals. To interpret RCW 72.23.025 to say that the state hospitals are
exclusively reserved for long-term patients is not only at odds with the
85% rule, it also contrary to DSHS’s long-standing position on the
availability of WSH to meet E&T needs in Pierce County. As DSHS
stated as recently as 2000, “Pierce RSN was told by previous MHD
administration to not build E&Ts but to utilize WSH as their E&T.”
CP 1545-46; CP 1548-1549. In addition, DSHS never made any findings
that PCRSN was out of compliance with its contractual requirement abide
by the 85% rule. Instead, when Pierce County commenced this action,
seeking increased access to WSH, DSHS suddenly counterclaimed,
alleging for the first time that PCRSN was in violation of the 85%
requirement. There is no question that DSHS’ original and long-held
interpretation of the 85% requirement is consistent with the language of
the statute. Absent a material change in the statute, DSHS should not be

_permitted to reverse course.

C. THE TRIAL COURT ERRED WHEN IT REFUSED TO
AWARD PREJUDGMENT INTEREST.

Washington public policy favors prejudgment interest as an
element of damages on liquidated claims. Seattle-First Nat'l Bank v.
Wash. Ins. Guaranty Ass'n, 94 Wn. App. 744, 759, 972 P.2d 1282 (1999).
Below, Pierce County presented liquidated claims for the cost of providing
care to long-term patients and the amount of liquidated damages that
DSHS wrongfully withheld, and the trial court entered judgment

accordingly. On October 7, 2005, the Court granted plaintiff’s motions for
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partial summary judgment on liquidated damages and on the reimbursed
costs of caring for the long-term patients, and awarded prejudgment
interest on both amounts. RP 11/23/05 at 4-6. After further argument by
Defendants, the trial court reversed its award of prejudgment interest on
the grounds that sovereign immunity protected the State from having to

pay interest. CP 4327-4328; CP 4333-4334; RP 1/20/06 at 22.

1. The State Waived Sovereign Immunity When It
Contracted with PCRSN Pursuant to Former RCW
71.24.035(15)(b)

The general rule in Washington is that when the State enters into
an authorized contract, it impliedly waives sovereign immunity and
consents to being sued on the contract with the same responsibilities and
liabilities as a private party. Architectural Woods v. State, 92 Wn.2d 521,
529-30, 598 P.2d 1372 (1979); Tegland, 15 Washington Practice Civil
Procedure § 45.3, citing Architectural Woods (“the liability of the state on
contract obligations is so clear that it has rarely been challenged”).

In Architectural Woods, the court found that by authorizing
Evergreen State College to enter into a public works contract to build a
dormitory, the State waived its sovereign immunity in regard to the
transaction and impliedly consented to the same responsibilities and
liabilities as a private party, including liability for interest. 92 Wn.2d at
526-527. The Court found that the State had waived sovereign immunity
on the basis of the construction contract itself and two statutes; RCW

4.92.010, which waives sovereign immunity from various types of
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lawsuits, and RCW 28B.10.300, which authorizes state colleges and
universities to enter into construction contracts.

The State’s waiver of sovereign immunity here is found in the
statute that authorizes the State to contract with RSNs and the fact that
DSHS entered into RSN contracts pursuant to the statute. Pursuant to
RCW 71.24.035(15)(b), the Secretary of DSHS is authorized to enter into
biennial contracts with Regional Support Networks, which may be public
or private. In this case, the State entered into an authorized contract with
PCRSN to deliver community-based mental health services. By doing so,
the State consented to be sued on the contract and to be liable to the same
extent as a private party, which includes liability for interest.

The trial court concluded that because the contract provision
authorizing DSHS to withhold liquidated damages was invalid, and the
Legislature had not authorized DSHS to enter into invalid contracts, the
State had not waived its sovereign immunity by entering into the contract
with Pierce County and could not be liable for interest thereon. This
conclusion is clearly wrong, because under Architectural Woods, the
waiver arises from the Legislature’s authorization to contract, together
with the act of contracting itself. Both elements are present here. In this
case, DSHS was authorized to contract with the RSNs to provide mental
health services and did enter into such a contract with Pierce County.
Pursuant to the liquidated damages provision of the contract, Pierce
County lost the use of nearly $1M to which it was entitled. Pierce County

is entitled to interest on the wrongfully withheld liquidated damages.
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VIII. CONCLUSION

For the reasons stated herein, the judgment should be affirmed
with respect to physical and financial responsibility for care of long-term
ITA patients and liquidated damages, but reversed and remanded for entry
of an appropriate amended judgment with respect to the forced use of
Medicaid savings, the 85% rule, and pre-judgment interest.

Respectfully submitted this 12" day of March 2007,
BENNETT BIGELOW & LEEDOM, P.S.

B MM—\Q"’_\—‘

Sanford E. Pitler, WSBA #16567
Marie R. Westermeier, WSBA #18623

Attorneys for Respondents/Cross-Appellants
Pierce County, PCRSN and PSBH
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RCW 71 . 05 CHAPTER , : - Page 1 of 54

\ A Chapter 71.05 RCW
MENTAL ILLNESS

RCW SECTIONS

71.05.010 Legislative intent.

71.05.012 Legislative intent and finding,

71.05.020 Definitions.

71.05.025 Integration with chapter 71,24 RCW ~ Regional support networks,
71.05.030 Commitment laws applical;le.

71.05.035 Findings — Developmentally disabled.

71.05.040 Detention or judicial commitment of persons who are developmentally disabled, impaired by chronic alcoholism or drug
abuse, or suffering from dementia. :

7 1.05.050 Voluntary application for mental health services -- Rights ~- Review of condition and status — Detention ~ Person refusing
- voluntary admission, temporary detention.

71.05.060 Rights of persons complained against.
71.05.070 Prayer treatment.

71.05.090 Choice of physicians.

71.05.100 Financial responsibility.

71.05.110 Compensation of appointed counsel.

71.05.120 Exemptions from liability.

71.05.130 Duties of prosecuting attorney and attorney general.
71.05.135 Mental health commissioners -- Appointment.

71.05.137 Mental health commissioners — Authority,

71.05.140 Records maintained.

71.05.145 Dangerous mentally ill offenders — Less restrictive alternative.
71.05.150 Detention of mentally disordered persons for evaluation and treatment ~- Procedure.

71.05.155 Request to mental health professional by law enforcement agency for investigation nnder RCW 71.05.150—~ Advisory -
report of results. ,

71.05.160 Petition for initial detention.

71.05.170 Acceptance of petition -- Notice ~- Duty of state hospital,

71.05.180 Detention period for evaluation and treatment.

71.05.190 Persons not admitted — Transportation — Detention of arrested person pending return to custody.
71.05.200 Notice and statement of rights -- Probable cause hearing. .
71.05.210 Evaluation -- Treatment and care -- Release or other disposition.

’71.05.212 Evaluation — Consideration of information and records.

71.05.214 Protocols — Development — Submiission to governor and legislature.

71 .0_5.2 1.5 Right to refuse antipsychotic medicine -- Rules,

71.05.220 Property of committed person.

71.05.230 Procedures for additional ireatment.

71.05.235 Examination, evaluation of criminal defendant -- Hearing.

e =2
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RCW 71 . 05 CHAPTER R : Page 2 of 54

»

-

71.05.237 Judicial proceedings -- Court to enter findings when recommendations of professional person not followed.
71.05.240 Petition for involuntary treatment or altemative treatment--Probable cause hearing.
71.05.245 Determination of likelihood of serions harm -- Use of recent history evidence.
71.05.250 Probable cause hearing - Detained person's rights — Waiver of privilege - Limitation —~ Records as evidence.
- 71.05.260 Release from involuntary intensive treatment — Exception.
71.05.270 Temporary release, ’
71.05.280 Additional confinement — Grounds.
71.05.285 Additional confinement — l?‘ior history evidence.
71.05.290 Petition for additional confinement - Affidavit.
71.05.300 Filing of petition -- Appearance - Notice -- Advice as to rights — Appointment of representative.
71.05.310 Time for hearing — Due process - Jury trial — Continuation of treatment.
71.05.320 Remand for additional treatment -- Duration — Developmentally disabled -- Grounds ~ Hearing.
71.05.325 Release — Authorized leave -- Notice to prosecuting attorney.
71.05.330 Early release ~- Notice to court and prosecuting attorney -- Petition for hearing.
71.05.335 Modification of order for inpatient treatment — Intervention by prosecuting attorney.
71.05.340 Outpatient treatment or care — Conditional release ~ Procedures for revocation.
71.05.350Q Assistance to released persons. V
71.05.360 Rights of involuntarily detained persons.
71.05.370 Rights — Posting of list.
71.05.380 Rights of voluntarily committed persons.
71.05.39Q Confidential information and records ~ Disclosure.
71.05.395 Application of uniform health care information act, éhapter 70.02 RCW.,
71.05.400 Release of information to patient's next of kin, attorney, guardian, conservator — Notiﬁcau;on of patient's death,
71.05.410 Notice of disappearance of patient.

71.05.420 Records of disclosure.

71.05.425 Persons committed following dismissal of sex, violent, or felony harassment offense -- Notiﬁcaﬁon of conditi
final release, leave, transfer, or escape —- To whom given ~- Definitions. conditional release,

71.05.427 Persons committed following dismissal of sex offense — Release of information authorized.

71.05.430 Statistical data.
71.05.440Q Action for unauthorized release of confidential information -- Liquidated damages —~ Treble damages ~ Injunction.

71,05.445 Mental health services information — Release to department of corrections ~- Rules.

71.05.450 Competency — Effect -- Statement of Washington law.

71.05.460 Right to counsel.
71.05.470 Right to examination.
71.05.480 Petitioning for release ~ Writ of habeas corpus.
71.05.490 Rights of persons committed before January 1, 1974.
71.05.500 Liability of applicant.
71.05.510 Damages for excessive detention.

Protectiap, of rights — Staff. - X
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- RCW 71.05 CHAPTER ' o Page 3 of 54

71.05.520
71.05.525 Transfer of person committed to juvenile correction institution to institution or facility for mentally ill juveniles, *

71.05.530 Facilities part of comprehensive mental health program.
71.05.550 Recognition of county financial necessities.

71.05.560 Adoption of rules.
71.05.5601 Rule making - Medicaid — Secretary of corrections — Sécretary of social and health services.

71.05.5602 Rule making -- Chapter 214, Laws of 1999 -- Secretary of corrections ~ Secretary of social and health services.

71.05.570 Rules of court. )
71.05.575 Less restrictive alternative treatment — Consideration by court.

71.05.610 Treatment records ~ Definitions. _
71.05.620 Treatment records ~ Informed consent for disclosure of information - Court files and records.
71.05.630 Treatment records — Confidential — Release. .
71.05.640 Treatment records — Access procedures,
71.05.650 Treatment records — Notation of and access to released data.

7 1.05.660 Treatment records — Privileged communications unaffected.
71.05.670 Treatment records — Violations — Civil action. v
71.05.680 Treatment records — Access under false pretenses, penalty.
71.05.690 Treatment records -- Rules.
71.05.900 Severability - 1973 Ist ex.s. ¢ 142.

71.05.910 Construction - 1973 1st ex.s. ¢ 142.
71.05.92Q Section headings not part of the law.

71.05.930 Effective date — 1973 st ex.s. ¢ 142.
71.05.940 Equal application of 1989 ¢ 420 -- Evaluation for developmental disability.

NOTES:
Rules of court: Cf. Superior Court Mental Proceedings Rules (MPR).

Reviser's note: The department of social and health services filed an emergency order, WSR 89-20-030,
effective October 1, 1989, establishing rules for the recognition and certification of regional support networks. A
final order was filed on January 24, 1990, effective January 25, 1990. .
Council for the prevention of child abuse and neglect: Chapter 43.121 RCW.

Minors -- Mental health services, commitment: Chapter 71.34 RCW.,

Regional support networks: RCW 71.24.310.

RCW 71.05.010
Legislative intent.

e
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RCW 71. 05 CHAPTER : _ Page 4 of 54

The provisions of this chapter are intended by the legislature:

(1) To prevent inappropriate, indefinite commitment of mentally disordered persons and to eliminate legal
disabilities that arise from such commitment; :

(2) To provide prompt evaluation and timely and appropriate treatment of persons with serious mental
disorders;

(3) To safeguard individual rights;
(4) To provide continuity of cafe for persons with serious mental disorders;

(5) To encourage the full use of all existing agencies, professional personnel, and public funds to prevent
duplication of services and unnecessary expenditures;

(6) To encourage, whenever appropriate, that services be provided within the community;

(7) To protect the public safety.

[1998 ¢ 297 § 2; 1997 ¢ 112 §2; 1989 ¢ 120 § 1; 1973 1stex.s.c 142 § 6.]

NOTES:

Effective dates — 1998 ¢ 297: "This act takes effect July 1, 1998, except for sections 18, 35, 38, and 39 of this
act, which take effect March 1, 1999." [1998 ¢ 297 § 53.] -

Severability ~- 1998 ¢ 297: "If any provision of this act or its épplication to any person or circumstance is held
invalid, the remainder of the act or the application of the provision to other persons or circumstances is not

affected.” [1998 ¢ 297 § 58.]

Intent - 1998 ¢ 297: "1t is the intent of the legislature to: (1) Clarify that it is the nature of a person's current
conduct, current mental condition, history, and likelihood of committing future acts that pose a threat to public
safety or himself or herself, rather than simple categorization of offenses, that should determine treatment
procedures and level; (2) improve and clarify the sharing of information between the mental health and criminal
justice systems; and (3) provide additional opportunities for mental health treatment for persons whose conduct
threatens himself or herself or threatens public safety and has led to contact with the criminal Jjustice system.

The legislature recognizes that a person can be incompetent to stand trial, but may not be gravely disabled or
* may not present a likelihood of serious harm. The legislature does not intend to create a presumption that a person
who is found incompetent to stand trial is gravely disabled or presents a likelihood of serious harm requiring civil

commitment.” [1998 ¢ 297 § 1.] :

RCW 71.05.012
Legislative intent and finding,.

It is the intent of the legislature to enhance continuity of care for persons with serious mental disorders that can be
controlled or stabilized in a less restrictive alternative commitment. Within the guidelines stated in In Re LaBelle
107 Wn. 2d 196 (1986), the legislature intends to encourage appropriate interventions at a point when there is the
best opportunity to restore the person to or maintain satisfactory functioning.

mrss .
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RCW 71 - 05 CHAPTER ’ Page 5 of 54

For persons with a priqr histf)ry or pattern of repeated hospitalizations or law enforcement interventions due to
decompensation, ﬂ}e consideration of prior mental history is particularly relevant in determining whether the
person would receive, if released, such care as is essential for his or her health or safety.

Therefore, the legislature finds that for persons who are currently under a commitment ordef, a j)nor history of
decompensatlon leading to repeated hospitalizations or law enforcement interventions should be given great
weight in determining whether a new less restrictive alternative commitment should be ordered.

{1997 ¢ 12§ 1]

RCW 71.05.020
Definitions.

The definitions in this section apply throughout this chapter un]eés the coﬁtext clearly requires otherwise.

(1) "Admission" or "admit" means a decision by a physician that a person should be examined or treated as a
- patient in a hospital;

@) "‘Antipsychot.ic medipaﬁons" means that class of drugs primarily used to treat serious manifestations of .
mental illness associated with thought disorders, which includes, but is not limited to atypical antipsychotic

medications;

(3) "Attending staff" means any person on the staff of a public or private agency having responsibility for the
care and treatment of a patient;

(4) "Commitment" means the determination by a court that a person should be detained for a penod of either
evaluation or treatment, or both, in an inpatient or a less restrictive setting; -

() "Conditional release" means a revocable modification of a commitment, which may be revoked upon
violation of any of its terms; .

(6) "County designated mental health professional” means a mental health rofessmnal appointed by th
to perform the duties specified in this chapter; P PP y the county

(7) "Custody" means involuntary detention under the provisions of this chapter or chapter 10.77 RCW,
uninterrupted by any period of unconditional release from commitment from a facility providing involuntary care

. and treatment;
(8) "Department” means the department of social and health services;
(9) "Detention” or "detain" means the lawful confinement of a person, under the provisions of this chapter;

(10) "Developmental disabilities professional" means a person who has specialized training and three years of
experience in directl_y treating or working with persons with developmental disabilities and is a psychiatrist,
psychologist, or social worker, and such other developmental disabilities professionals as may be defined by rules

adopted by the secretary;
an i'Deve]opmentaI disability” means that condition defined in RCW 71A.10.020(3);

e =S
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12) "Dlscharge" means the termination of hospital medical authority. The commitment may remain in place, be
terrmnated, or be amended by court order;

(13) "Evaluation and treatment facility" means any facility which can provide directly, or by direct arrangement
with other public or private agencies, emergency evaluation and treatment, outpatient care, and timely and
appropriate inpatient care to persons suffering from a mental disorder, and which is certified as such by the
department. A physically separate and separately operated portion of a state hospital may be designated as an
evaluation and treatment facility. A facility which is part of, or operated by, the department or any federal agency
will not require certification. No correctional institution or facility, or jail, shall be an evaluation and treatment
facility within the meaning of this chapter; ,

(14) "Gravely disabled" means a condition in which a person, as a result of a mental disorder: (a) Is in danger of
serious physical harm resulting from a failure to provide for his or her essential human needs of health or safety; or
(b) manifests severe deterioration in routine functlomng evidenced by repeated and escalating loss of cognitive or
volitional control over his or her actions and is not receiving such care as is essential for his or her health or safety;

(15) "Habilitative services" means those services provided by program personnel to assist persons in acquiring
and maintaining life skills and in raising their levels of physical, mental, social, and vocational functioning.
Habilitative services include education, training for employment, and therapy. The habilitative process shall be
‘undertaken with recognition of the risk to the public safety presented by the individual being assisted as manifested

by prior charged criminal conduct;

(16) "History of one or more violent acts" refers to the period of time ten years prior to the filing of a petition
under this chapter, excluding any time spent, but not any violent acts committed, in a mental health facility or in
confinement as a result of a criminal conviction;

(17) "Individualized service plan" means a plan prepared by a developmental disabilities professional with other
professionals as a team, for an individual with developmental disabilities, which shall state:

(a) The nature of the person's specific problems, prior charged criminal behavior, and habilitation needs;
(b) The conditions and strategies necessazjy to achieve the purpoSes of habilitation;

(c) The intermediate and Iong-range goals of the hab;htatlon program, with a projected timetable for the
attainment;

(d) The rationale for using this plan of habilitation to achieve those intermediate and long-range goals;

(e) The staff responsible for carrying out the plan;

@ Where relevant in light of past criminal behavior and due consideration for public safety, the criteria for
proposed movement to less-restrictive settings, criteria for proposed eventual discharge or release, and a projected
possible date for discharge or release; and

(g) The type of residence immediately anticipated for the person and possible future typés of residences;
(18) "Judicial commitment” means a commitment by a court puréuant to the proﬁsions of this chapter;
(19) "Likelihood of serious harm" means:

s
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(a) A substantial risk that: (i) Physical harm will be inflicted by an individual upon his or her own person, as
evidenced by threats or attempts to commit suicide or inflict physical harm on oneself: (ii) physical harm will be
 inflicted by an individual upon another, as evidenced by behavior which has caused such harm or which places .
another person or persons in reasonable fear of sustaining such harm; or (iii) physical harm will be inflicted by an
individual upon the property of others, as evidenced by behavior which has caused substantial loss or damage to

the property of others; or
(b) The individual has threatened the physical safety of another and has a histdry of one or more violent acts;.

(20) "Mental disorder" means any organic, mental, or emotional impairment which has substantial adverse
effects on an individual’s cognitive or volitional functions; :

21 f'Mental health professional” means a psychiatrist, ‘psychologist, psychiatric nurse, or social worker, and
such other mental health professionals as may be defined by rules adopted by the secretary pursuant to the
provisions of this chapter; ‘ ,

(22) "Peace officer” means a law enforcement official of a public agency or governmental unit, and includes
persons specifically given peace officer powers by any state law, local ordinance, or judicial order of appointment;

(23) "Private agency" means any person, partnership, corporation, or association that is not a public agency,
whether or not financed in whole or in part by public funds, which constitutes an evaluation and treatment facility
or private institution, hospital, or sanitarium, which is conducted for, or includes a department or ward conducted

for, the care and treatment of persons who are mentally ill;

(24) "Professional person" means a mental health professional and shall also mean a physiciah, registered nurse,
and such others as may be defined by rules adopted by the secretary pursuant to the provisions of this chapter;

(25) "Psychiatrist" means a person having a license as a physician and surgeon in this state who has in addition
completed three years of graduate training in psychiatry in a program approved by the American medical
association or the American osteopathic association and is certified or eligible to be certified by the American

board of psychiatry and neurology; '
(26) "Psychologist" means a person who has been licensed as a psychologist pursuant to chapter 18.83 RCW;
(27) "Public agency" means any evaluation and treatment facility or institution, hospital, or sanitarium which is
conducted for, or includes a department or ward conducted for, the care and treatment of persons who are mentally

il;[,} if the agency is operated directly by, federal, state, county, or municipal government, or a combination of
such governments; '

(28) "Release™ means legal termination of the commitment under the provisions of this chapter;
(29) "Resource management services” has the meaning given in chapter 71.24 RCW;
(30) "Secretary” means the secretary of the department of social and health services, or his or her designee;

(31) "Social worker" means a person with a master's or further advanced degree from an accrédited school of
social work or a degree deemed equivalent under rules adopted by the secretary; '

32) "Violent act" means behavior that resulted in homicide, attempted suicide, nonfatal injuries, or substantial
p

damage to property.

A .
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[2000c94 § 1; 1999c13 §5 1998 ¢297 § 3; 1997 ¢ 112 § 3. Prior: 1989 ¢ 420 § 13; 1989 c205§8 1989 ¢ 120 § 2; 1979 ex.s. ¢ 215 §
5;1973 1stex.s.c 142§ 7.] .

NOTES:
Purpose — Construction -- 1999 ¢ 13: See note following RCW 10.77.010.

,Effective dates — Severability - Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.025 i
Integration with chapter 71.24 RCW -- Regional support networks.-

The legislature intends that the procedures and services authorized in this chapter be integrated with those in
chapter 71.24 RCW to the maximum extent necessary to assure a continuum of care to persons who are mentally
ill or who have mental disorders, as defined in either or both this chapter and chapter 71.24 RCW. To this end,
regional support networks established in accordance with chapter 71.24 RCW shall institute procedures which
require timely consultation with resource management services by county-designated mental health professionals
and evaluation and treatment facilities to assure that determinations to admit, detain, commit, treat, discharge, or
release persons with mental disorders under this chapter are made only after appropriate information regarding
such person's treatment history and current treatment plan has been sought from resource management services.

[2000 ¢ 94 § 2; 1989 ¢ 205 § 9.]

NOTES:
Evaluation of transition to regional systems -- 1989 ¢ 205: See note following RCW 71.24.015.

RCW 71.05.030
Commitment laws applicable,

Persons suffering from a mental disorder may not be involuntarily connmtted for treatment of such disorder except
pursuant to provisions of this chapter, chapter 10.77 RCW, chapter 71.06 RCW, chapter 71.34 RCW, transfer
pursuant to RCW 72.68.031 through 72.68.037, or pursuant to court ordered evaluation and treatment not to
exceed ninety days pending a criminal trial or sentencing.

[1998 ¢ 297 § 4; 1985 ¢354 § 31;. 1983¢c3 §179; 1974 ex.s. c 145 § 4; 1973 2nd ex.s. ¢ 24 § 2; 1973 Istex.s. ¢ 142 § 8.]
NOTES:
Effective dates -- Severability — Intent — 1998 ¢ 297: See notes following RCW 71.05.010.
Sevérability -- Effective date -- 1985 ¢ 354: See RCW 71.34.900 and 71.34.901.

RCW 71.05.035 ‘ :
Findings -- Developmentally disabled. i

The legislature finds that among those persons who endanger the safety of others by committing crimes are a small

e —c S
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number of pefSons with developmental disabilities. While their conduct is not typical of the vast majority of
persons with developmental disabilities who are responsible citizens, for their own welfare and for the safety of
others the state may need to exercise control over those few dangerous individuals who are developmentally
disabled, have been charged with crimes that involve a threat to public safety or security, and have been found

- either incompetent to stand trial or not guilty by reason of insanity.

The legislature finds, however, that the use of civil commitment procedures under chapter 71.05 RCW to effect
state control over dangerous developmentally disabled persons has resulted in their commitment to institutions for
the mentally ill. The legislature finds that existing programs in mental institutions may be inappropriate for persons
who are developmentally disabled because the services provided in mental institutions are oriented to persons with
mental illness, a condition not necessarily associated with developmental disabilities. ’

Therefore, the legislature believes that, where appropriate, and subject to available funds, persons with
developmental disabilities who have been charged with crimes that involve a threat to public safety or security and
have been found incompetent to stand trial or not guilty by reason of insanity should receive state services
addressing their needs, that such services must be provided in conformance with an individual habilitation plan,
and that their initial treatment should be separate and discrete from treatment for persons involved in any other
treatment or habilitation program in a manner consistent with the needs of public safety.

[1998 ¢ 297 § 5; 1989 ¢ 420 § 2.]

NOTES:
Effective dates — Severability -- Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.040 A
Detention or judicial commitment of persons who are developmentally disabled, impaired by chroniec

alcoholism or drug abuse, or suffering from dementia.

Persons who are developmentally disabled, impaired by chronic alcoholism or drug abuse, or suffering from
dementia shall not be detained for evaluation and treatment or Jjudicially.committed solely by reason of that
condition unless such condition causes a person to be gravely disabled or as a result of a mental disorder such
condition exists that constitutes a likelihood of serious harm.

[1997 ¢ 112 § 4; 1987 ¢ 439 § 1; 1977 ex.s. ¢ 80 § 41; 1975 1st ex.s. ¢ 199 § 1; 1974 ex.s. ¢ 145 § 5; 1973 st ex.s. ¢ 142 §9.]

NOTES:
Purpose — Intent — Severability - 1977 ex.s. ¢ 80: See notes following RCW 4.16.190.

RCW 71.05.050
Vohlutary application for mental health services — Rights -- Review of condition and status — Detention —

Person refusing voluntary admission, temporary detention.

Nothing in this chapter shall be construed to limit the right of any person to apply voluntarily to any public or
private agency or practitioner for treatment of 2 mental disorder, either by direct application or by referral. Any
person voluntarily admitted for inpatient treatment to any public or private agency shall be released immediately
upon his or her request. Any person voluntarily admitted for inpatient treatment to any public or private agency

ol 8
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shall orally be advised of the right to immediate discharge, and further advised of such rights in writing as are
secured to them pursuant to this chapter and their rights of access to attorneys, courts, and other legal redress.
Their condition and status shall be reviewed at least once each one hundred eighty days for evaluation as to the
need for further treatment or possible discharge, at which time they shall again be advised of their right to
discharge upon request: PROVIDED HOWEVER, That if the professional staff of any public or private agency or
hospital regards a person voluntarily admitted who requests discharge as presenting, as a result of a mental
“disorder, an imminent likelihood of serious harm, or is gravely disabled, they may detain such person for sufficient
time to notify the county designated mental health professional of such person's condition to enable the county
designated mental health professional to authorize such person being further held in custody or transported to an
‘evaluation and treatment center pursuant to the provisions of this chapter, which shall in ordinary circumstances be
no later than the next judicial day: PROVIDED FURTHER, That if a person is brought to the emergency room of a
public or private agency or hospital for observation or treatment, the person refuses voluntary admission, and the
professional staff of the public or private agency or hospital regard such person as presenting as a result of a
mental disorder an imminent likelihood of serious harm, or as presenting an imminent danger because of grave
disability, they may detain such person for sufficient time to notify the county designated mental health
professional of such person's condition to enable the county designated mental health professional to authorize
such person being further held in custody or transported to an evaluation treatment center pursuant to the
conditions in this chapter, but which time shall be no more than six hours from the time the professional staff
determine that an evaluation by the county designated mental health professional is necessary.

[2000 ¢ 94 § 3; 1998 ¢ 297 § 6; 1997 ¢ 112 § 5; 1979 ex.s. ¢ 215 § 6; 1975 Ist ex.s. ¢ 199 § 2; 1974 ex.s. ¢ 145 § 6; 1973 Istex.s. c 142 §
10 : .

NOTES:
Effective dates — Severability — Intent - 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.060
Rights of persons complained against.

A person subject to confinement resulting from any petition or proceeding pursuant to the provisions of this
chapter shall not forfeit any legal right or suffer any legal disability as a consequence of any actions taken or orders
made, other than as specifically provided in this chapter.

[1973 Istex.s.c 142 § 11.]

RCW 71.05.070
Prayer treatment.

The provisions of this chapter shall not be construed to deny to any person treatment by spiritual means through
- prayer in accordance with the tenets and practices of a church or religious denomination.

[1973 Istex.s.c 142§ 12.]

'RCW 71.05.090
Choice of physicians.

Persons réceiving evaluation or treatment under this chapter shall be given a reasonable choice of an available
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- K

physician or other professional person qualified to provide such services. -

[1973 2nd ex.s. ¢ 24 § 3; 1973 1stex.s.c 142 § 14.]

RCW 71.05.100
Financial responsibility.

In addition to the responsibility provided for by RCW 43.20B.330, any person, or his or her estate, or his or her
spouse, or.the parents of a minor person who is involuntarily detained pursuant to this chapter for the purpose of
treatment and evaluation outside df a facility maintained and operated by the department shall be responsible for
the cost of such care and treatment. In the event that an individual is unable to pay for such treatment or in the
event payment would result in a substantial hardship upon the individual or his or her family, then the county of
residence of such person shall be responsible for such costs. If it is not possible to determine the county of
residence of the person, the cost shall be bome by the county where the person was originally detained. The
department shall, pursuant to chapter 34.05 RCW, adopt standards as to (1) inability to pay in whole or in part, (2)
a definition of substantial hardship, and (3) appropriate payment schedules. Such standards shall be applicable to
all county mental health administrative boards. Financial responsibility with respect to department services and
facilities shall continue to be as provided in RCW 43.20B.320 through 43.20B.360 and 43.20B.370. '

[1997 ¢ 112 § 6; 1987 ¢ 75 § 18; 1973 2nd ex.s. ¢ 24 § 4; 1973 Ist ex.s. ¢ 142 §15]

NOTES:
Savings -- Severability — 1987 ¢ 75: See RCW 43.20B.900 and 43.20B.901.

RCW 71.05.110
Compensation of appointed counsel.

Attomeys appointed for persons pursuant to this chapter shall be compensated for their services as follows: (1) The
person for whom an attorney is appointed shall, if he or she is financially able pursuant to standards as to financial
capability and indigency set by the superior court of the county in which the proceeding is held, bear the costs of
such legal services; (2) if such person is indigent pursuant to such standards, the costs of such services shall be
borme by the county in which the proceeding is héld, subject however to the responsibility for costs provided in

RCW 71.05.320(2).

[1997 ¢ 112 § 7; 1973 Istex.s. ¢ 142 § 16.]

RCW 71.05.120
Exemptions from liability.

(1) No officer of a public or private agency, nor the superintendent, professional person in charge, his or her
professional designee, or attending staff of any such agency, nor any public official performing functions necessary
to the administration of this chapter, nor peace officer responsible for detaining a person pursuant to this chapter,
nor any county designated mental health professional, nor the state, a unit of local government, or an evaluation
and treatment facility shall be civilly or criminally liable for performing duties pursuant to this chapter with regard
to the decision of whether to admit, discharge, release, administer antipsychotic medications, or detain a person for
evaluation and treatment: PROVIDED, That such duties were performed in good faith and without gross

»

negligence. ——
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(2) This section does not relieve a person from giving the required notices under RCW 71 .05.330(2) or
71.05.340(1)(b), or the duty to warn or to take reasonable precautions to provide protection from violent behavior
where the patient has communicated an actual threat of physical violence against a reasonably identifiable victim
or victims. The duty to warn or to take reasonable precautions to provide protection from violent behavior is
discharged if reasonable efforts are made to communicate the threat to the victim or victims and to law

enforcement personnel.

[2000 ¢ 94 § 4; 1991 ¢ 105 § 2; 1989 ¢ 120 § 3; 1987 ¢ 212 § 301; 1979 ex.s. €215 § 7; 1974 ex.s. ¢ 145 § 7; 1973 2nd ex.s. ¢ 24 §5;
1973 1stex.s. ¢ 142 § 17.] . . v

NOTES: ;
Severability — 1991 ¢ 105: See note following RCW 71.05.215.

RCW 71.05.130
Duties of prosecuting attorney and attorney general.

In any judicial proceeding for involuntary commitment or detention, or in any proceeding challenging such
commitment or detention, the prosecuting attorney for the county in which the proceeding was initiated shall
represent the individuals or agencies petitioning for commitment or detention and shall defend all challenges to
such commitment or detention: PROVIDED, That the attorney general shall represent and provide Iegal services
and advice to state hospitals or institutions with regard to all provisions of and proceedings under this chapter
except in proceedings initiated by such hospitals and institutions seeking fourteen day detention.

{1998 ¢ 297 § 7; 1991 ¢ 105 § 3; 1989 ¢ 120 § 4; 1979 ex.s. ¢ 215 § 8; 1973 1stex.s.c 142 § 18.]

NOTES:
Effective dates — Sevérability -- Intent ~- 1998 ¢ 297 : See notes following RCW 71.05.010.

Severability -- 1991 ¢ 105: See note following RCW 71.05.215.

RCW 71.05.135 : :
Mental health commissioners -- Appointment.

In each county the superior court may appoint the following persons to assist the superior court in disposing of its
business: PROVIDED, That such positions may not be created without prior consent of the county legislative

authority: v
~ (1) One or more attorneys to act as mental health commissioners; and

(2) Such investigators, sienographers,} and clerks as the court shall find necessary to carry on the work of the
mental health commissioners. . o

The appointments provided for in this section shall be made by a majority vote of the Jjudges of the superior
court of the county and may be in addition to all other appointments of commissioners and other Jjudicial attaches
otherwise authorized by law. Mental health commissioners and investigators shall serve at the pleasure of the
judges appointing them and shall receive such compensation as the connty legislative authority shall determine.

R

hitp://www.leg.wa.gov/rew/index.cfim?fuseaction=chapter&chapter=71.05&Request Timeout=500 11/17/2003

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER D0087069



RCW 71. 05 CHAPTER o | ' Page 13 of 54

- . , ‘ .
-~ The appointments may be full or part-time positions. A person appointed as a mental health commissioner may
also be appointed to any other commissioner position authorized by law.

[1993 ¢ 15§ 2; 1991 ¢ 363 § 146; 1989¢c 174 § 1.]
NOTES: A
Effective date - 1993 ¢ 15: See note following RCW 26.12.050, |
Purpose -- Captions not Jaw -- 1991 ¢ 363: See notes following RCW 2.32.180.

Se_verabi]ity — 1989 ¢ 174: "If any provision of this act or its application to any person or circumstance is held
invalid, the remainder of the act or the application of the provision to other persons or circumstances is not

affected." [1989 c 174 § 4.]
RCW 71.05.137
Mental health commissioners — Authority.

The judges of the superior court of the county by majority vote may authorize mental health commissioners,
appointed pursuant to RCW 71.05.135, to perform any or all of the following duties:

(1) Receive all applications, petitions, and proceedings filed in the superior court for the purpose of disposing of
them pursuant to this chapter;

(2) Investigate the facts upon which to base warrants, subpoenas, orders to directions in actions, or proceedings
filed pursuant to this chapter;

(3) For the purpose of this chapter, exercise all powers and perform all the duties of a court commissioner
appointed pursuant to RCW 2.24.010;

(4) Hold hearings in proceedings under this chapter and make written reports of all proceedings under this
chapter which shall become a part of the record of superior court;

(5) Provide such supervision in connection with the exercise of its jurisdiction as may be ordered by the‘
presiding judge; and ' o

(6) Cause the orders and findings to be entered in the same manner as orders and findings are entered in cases in
the superior court. .

[1989 ¢ 174 § 2.]
NOTES:
Severability — 1989 ¢ 174: See note following RCW 71.05.135.

RCW 71.05.140
Records maintained.

e
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~

A record of all applications, petitions, and proceedings under this chapter shall be maintained by the county clerk
in which the application, petition, or proceeding was initiated. :

[1973 1stex.s. c 142§ 19.]

RCW 71.05.145
Dangerous mentally ill offenders — Less restrictive alternative,

The legislature intends that, when evaluating a person who is identified under RCW 72.09.370(7), the professional
person at the evaluation and treatmient facility shall, when appropriate after consideration of the person's mental
condition and relevant public safety concerns, file a petition for a ninety-day less restrictive alternative in lieu of a
petition for a fourteen-day commitment.

[1999 c 214 § 4.]

NOTES:
Intent - Effective date -- 1999 ¢ 214: See notes following RCW 72.09.370.

RCW 71.05.150 |
Detention of mentally disordered persons for evaluation and treatment — Procedure,

(1)(2) When a county designated mental health professional receives information alleging that a person, as a result
of 2 mental disorder: (i) Presents a likelihood of serious harm; or (ii) is gravely disabled; the county designated
mental health professional may, after investigation and evaluation of the specific facts alleged and of the reliability
and credibility of any person providing information to initiate detention, if satisfied that the allegations are true and
that the person will not voluntarily seek appropriate treatment, file a petition for initial detention. Before filing the
petition, the county designated mental health professional must personally interview the person, unless the person
refuses an interview, and determine whether the person will voluntarily receive appropriate evaluation and
treatment at an evaluation and treatment facility.

(b) Whenever it appears, by petition for initial detention, to the satisfaction of a judge of the superior court that -
a person presents, as a result of a mental disorder, a likelihood of serious harm, or is gravely disabled, and that the
person has refused or failed to accept appropriate evaluation and treatment voluntarily, the judge may issue an
order requiring the person to appear within twenty-four hours after service of the order at a designated evaluation
and treatment facility for not more than a seventy-two hour evaluation and treatment period. The order shall state
the address of the evaluation and treatment facility to which the person is to report and whether the required
seventy-two hour evaluation and treatment services may be delivered on an outpatient or inpatient basis and that if
the person named in the order fails to appéar at the evaluation and treatment facility at or before the date and time
stated in the order, such person may be involuntarily taken into custody for evaluation and treatment. The order
shall also designate retained counsel or, if counsel is appointed from a list provided by the court, the name, -
business address, and telephone number of the attorney appointed to represent the person.

(¢) The county designated mental health professional shall then serve or cause to be served on such person, his
or her guardian, and conservator, if any, a copy of the order to appear together with a notice of rights and a petition
for initial detention. After service on such person the county designated mental health professional shall file the
return of service in court and provide copies of all papers in the court file to the evaluation and treatment facility
and the designated attorney. The county designated mental health professional shall notify the court and the
prosecuting attornty that a probable cause hearing will be held within seventy-two hours of the date and time of
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- outpatient evaluation or admission to the evaluation and treatment facility. The person shall be permitted to remain
in his or her home or other place of his or her choosing prior to the time of evaluation and shall be permitted to be
accompanied by one or more of s or her relatives, friends, an attorney, a personal physician, or other professional
or religious advisor to the place of evaluation. An attorney accompanying the person to the place of evaluation
shall be permitted to be present during the admission evaluation. Any other individual accompanying the person
may be present during the admission evaluation. The facility may exclude the individual if his or her presence
would present a safety risk, delay the proceedings, or otherwise interfere with the evaluation.

(d) If the person ordered to appear does appear on or before the date and time specified, the evaluation and
treatment facility may admit such person as required by RCW 71.05.170 or may provide treatment on an outpatient
basis. If the person ordered to appear fails to appear on or before the date and time specified, the evaluation and
treatment facility shall immediately notify the county designated mental health professional who may notify a
peace officer to take such person or cause such person to be taken into custody and placed in an evaluation and
treatment facility. Should the county designated mental health professional notify a peace officer authorizing him
or her to take a person into custody under the provisions of this subsection, he or she shall file with the court a
copy of such authorization and a notice of detention. At the time such person is taken'into custody there shall
commence to be served on such person, his or her gnardian, and conservator, if any, a copy of the original order
together with a notice of detention, a notice of rights, and a petition for initial detention. :

(2) When a county designated mental health professional receives information alleging that a person, as the
result of a mental disorder, presents an imminent likelihood of serious harm, or is in imminent danger because of
being gravely disabled, after investigation and evaluation of the specific facts alleged and of the reliability and
credibility of the person or persons providing the information if any, the county designated mental health
professional may take such person, or cause by oral or written order such person to be taken into emergency
custody in an evaluation and treatment facility for not more than seventy-two hours as described in RCW

71.05.180. :

(3) A peace officer may take such person or cause such person to be taken into custody and plaéed in an
evaluation and treatment facility pursuant to subsection (1)(d) of this section.

(4) A peace officer may, without prior notice of the proceedings provided for in subsection (1) of this section,
take or cause such person to be taken into custody and immediately delivered to an evaluation and treatment
facility or the emergency department of a local hospital: ' :

(a) Only pursuant to subsections (1)(d) and (2) of this section; or-

(b) When he or she has reasonable cause to believe that such person is suffering from a mental disorder and
presents an imminent likelihood of serious harm or is in imminent danger because of being gravely disabled.

(5) Persons delivered to evaluation and treatment facilities by peace officers pursuant to subsection (4)(b) of
this section may be held by the facility for a period of up to twelve hours: PROVIDED, That they are examined by
a mental health professional within three hours of their arrival. Within twelve hours of their arrival, the county
designated mental health professional must file a supplemental petition for detention, and commence service on the
designated attorney for the detained person. '

[1998 ¢ 297 § 8;1997c 112 § 8; 1984 ¢ 233 § 1; 1979 ex.s. ¢ 215 § 9; 1975 Ist ex.s. ¢ 199 § 3; 1974 ex.5.c 145§ 8; 1973 1stex.s.c 142 »
§20.]

NOTES:
Effective dates - Severability — Intent — 1998 ¢ 297: See notes following RCW 71.05.010.
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RCW 71.05.155 . :
Request to mental health professional by law enforcement agency for investigation under RCW 71.05,150 —

Advisory report of results.

When a mental health professional is requested by a representative of a law enforcement agency, including a police
officer, sheriff, 2 municipal attorney, or prosecuting attorney to undertake an investigation under RCW 71 .05.150,
the mental health professional shall, if requested to do 5o, advise the representative in writing of the results of the
investigation including a statement of reasons for the decision to detain or release the person investigated. Such

- written report shall be submitted within seventy-two hours of the completion of the investigation or the request
from the law enforcement represeptative, whichever occurs later. .

[1997 ¢ 112 § 9; 1979 ex.s. ¢ 215 § 10.]

RCW 71.05.160
Petition for initial detention.

Any facility receiving a person pursuant to RCW 71.05.150 shall require a petition for initial detention stating the
circumstances under which the person's condition was made known and stating that such officer or person has
evidence, as a result of his or her personal observation or investigation, that the actions of the person for which
application is made constitute a likelihood of serious harm, or that he or she is gravely disabled, and stating the
specific facts known to him or her as a result of his or her personal observation or investigation, upon which he or
she bases the belief that such person should be detained for the purposes and under the authority of this chapter.

If a person is involuntarily placed in an evaluation and treatment facility pursuant to RCW 71.05.150, on the
next judicial day following the initial detention, the county designated mental health professional shall file with the
court and serve the designated attorney of the detained person the petition or supplemental petition for initial
detention, proof of service of notice, and a copy of a notice of emergency detention. '

[1998 ¢ 297 § 9; 1997 ¢ 112 § 10; 1974 ex.s. ¢ 145 §9; 1973 Istex.s. ¢ 142 § 21.]

NOTES:

Effective dates -- Severability - Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.170
Acceptance of petition — Notice -- Duty of state hospital.

Whenever the county designated mental health professional petitions for deténtion of a person whose actions
constitute a likelihood of serious harm, or who is gravely disabled, the facility providing seventy-two hour
evaluation and treatment must immediately accept on a provisional basis the petition and the person. The facility
shall then evaluate the person's condition and admit, detain, transfer, or discharge such person in accordance with
RCW 71.05.210. The facility shall notify in writing the court and the county designated mental health professional
of the date and time of the initial detention of each person involuntarily detained in order that a probable cause
hearing shall be held no later than seventy-two hours after detention.

The duty of a state hospital to accept persons for evaluation and treatment under this section shall be limited by
chapter 71.24 RCW. '

TRSHL -
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- [2000c 94§ 5; 1998 ©297 § 10; 1997 ¢ 112 § 11; 1989 ¢ 205 § 10; 1974 excs, ¢ 145 § 10; 1973 Istex.s. c 142 § 22.]

NOTES:

Effective dates — Severability -- Intent — 1998 ¢ 297; See notes following RCW 71.05.010.

RCW 71.05.180
Detention period for evaluation and treatment.

If the evaluation and treatment fadility admits the person, it may detain him or her for evaluation and treatment for
a period not to exceed seventy-two hours from the time of acceptance as set forth in RCW 71.05.170. The
computation of such seventy-two hour period shall exclude Saturdays, Sundays and holidays.

[1997 ¢ 112 § 12; 1979 ex.s. ¢ 215 § 11; 1974 ex.s. ¢ 145 §11;1973 Istex.s. ¢ 142 § 23]

RCW 71.05.190 |
Persons not admitted — Transportation — Detention of arrested person pending return to custody.

If the person is not approved for admission by a facility providing seventy-two hour evaluation and treatment, and
the individual has not been arrested, the facility shall furnish transportation, if not otherwise available, for the
person to his or her place of residence or other appropriate place. If the individual has been arrested, the evaluation
and treatment facility shall detain the individual for not more than eight hours at the request of the peace officer in
order to enable a peace officer to return to the facility and take the individual back into custody.

[1997 ¢ 112 § 13; 1979 ex.s. ¢ 215 § 12; 1974 ex.s. ¢ 145 § 12; 1973 1stex.s. c 142 § 24.]

RCW 71.05.200
Notice and statement of rights -- Probable cause hearing.

(1) Whenever any person is detained for evaluation and treatment pursuant to this chapter, both the person and, if
possible, a responsible member of his or her immediate family, guardian, or conservator, if any, shall be advised as
soon as possible in writing or orally, by the officer or pérson taking him or her into custody or by personnel of the
evaluation and treatment facility where the person is detained that unless the person is released or voluntarily
admits himself or herself for treatment within seventy-two hours of the initial detention:

(a) That a judicial hearing in a superior court, either by a judge or court commissioner thereof, shall be held not
more than seventy-two hours after the initial detention to determine whether there is probable cause to detain the
person after the seventy-two hours have expired for up to an additional fourteen days without further automatic
hearing for the reason that the person is a mentally ill person whose mental disorder presents a likelihood of
serious harm or that the person is gravely disabled;

(b) That the person has a right to communicate immediately with an attorney; has a right to have an attorney
appointed to represent him or her before and at the probable cause hearing if he or she is indigent; and has the right
to be told the name and address of the attorney the mental health professional has designated pursuant to this

chapter;

(c) That the person has the right to remain silent and that any statement he or she makes may be used against
him or her; S
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(d) That the person has the right to present evidence and to cross-examine witnesses who testify against him or
her at the probable cause hearing; and : -

(e) That the person has the right to refuse psychiatric medications, including antipsyé¢hotic medication .
beginning twenty-four hours prior to the probable cause hearing. :

(2) When proceedings are initiated under RCW 71.05.150 (2), (3), or (4)(b), no later than twelve hours after
such person is admitted to the evaluation and treatment facility the personnel of the evaluation and treatment
facility or the county designated mental health professional shall serve on such person a copy of the petition for
initial detention and the name, busjness address, and phone number of the desi gnated attorney and shall forthwith
commence service of a copy of thé petition for initial detention on the designated attorney.

(3) The judicial hearing described in subsection (1) of this section is hereby authori.zed,Aand shall be held
according to the provisions of subsection (1) of this section and rules promulgated by the supreme court.

[1998 ¢297 § 1151997 ¢ 112 § 14; 1989 ¢ 120 § 5; 1974 ex.s. ¢ 145 § 13; 1973 1stex.s. ¢ 142 § 25.]

NOTES:

Effective dates -- Severability -- Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.210
Evaluation — Treatment and care -- Release or other disposition.

Each person involuntarily detained and accepted or admitted at an evaluation and treatment facility shall, within =~
twenty-four hours of his or her admission or acceptance at the facility, be examined and evaluated by alicensed
physician who may be assisted by a physician assistant according to chapter 18,71A RCW or an advanced
registered nurse practitioner according to chapter 18.79 RCW and a mental health professional, and shall receive
such treatment and care as his or her condition requires including treatment on an outpatient basis for the period
that he or she is detained, except that, beginning twenty-four hours prior to a trial or hearing pursuant to RCW
71.05.215, 71.05.240, 71.05.310, 71.05.320, 71.05.340, or 71.05.370, the individual may refuse psychiatric
medications, but may not refuse: (1) Any other medication previously prescribed by a person licensed under Title
18 RCW; or (2) emergency lifesaving treatment, and the individual shall be informed at an appropriate time of his
or her right of such refusal. The person shall be detained up to seventy-two hours, if, in the opinion of the
professional person in charge of the facility, or his or her professional designee, the person presents a likelihood of
serious harm, or is gravely disabled. A person who has been detained for seventy-two hours shall no later than the
end of such period be released, unless referred for further care on a voluntary basis, or detained pursuant to court
order for further treatment as provided in this chapter.

If, after examination and evaluation, the licensed physician and mental health professional determine that the
initial needs of the person would be better served by placement in a chemical- dependency treatment facility, then
the person shall be referred to an approved treatment program defined under RCW 70.96A.020.

An evaluation and treatment center admitting or accepting any person pursuant to this chapter whose physical
condition reveals the need for hospitalization shall assure that such person is transferred to an appropriate hospital
for evaluation or admission for treatment. Notice of such fact shall be given to the court, the designated attorney,
and the county designated mental health professional and the court shall order such continuance in proceedings
under this chapter as may be necessary, but in no event may this continuance be more than fourteen days.

EEZS
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[2000 c 94 § 6; 1998 c 297 § 12; 1997 ¢ 112 § 15; 1994 sp.s. ¢ 9 § 747. Prior: 1991 ¢ 364 § 1151991 ¢ 105 § 4; 1989 ¢ 120 § 6; 1987 ¢
439 §2; 1975 1stex.s. ¢ 199 § 4; 1974 ex.s. ¢ 145 § 14; 1973 1st ex.s. ¢ 142 §26.]

NOTES:
Effective dates — Severability — Intent - 1998 ¢ 297: See notes following RCW 71.05.010.

Severability -- Headings and captions not law — Effective date - 1994 sp.s. ¢ 9: See RCW 18.79.900 .
through 18.79.902. '

Findings -- Construction -- Conflict with federal requirements -- 1991 ¢ 364: See notes following RCW
70.96A.020.

Severability —- 1991 ¢ 105: See note following RCW 71.05.215.

RCW 71.05.212 '
Evaluation —- Consideration of information and records.

Whenever a county designated mental health professional or professional person is conducting an evaluation under
this chapter, consideration shall include all reasonably available information and records regarding: (1) Prior
recommendations for evaluation of the need for civil commitments when the recommendation s made pursuant to
-an evaluation conducted under chapter 10.77 RCW; (2) history of one or more violent acts; (3) prior
determinations of incompetency or insanity under chapter 10.77 RCW; and (4) prior commitments under this

chapter.

In addition, when conducting an evaluation for offenders identified under RCW 72.09.370, the county
designated mental health professional or professional person shall consider an offender's history of judicially
required or administratively ordered antipsychotic medication while in confinement.

[1999 ¢ 214 § 5; 1998 ¢ 297 § 19.]
NOTES:
Intent - Effective date -- 1999 ¢ 214: See notes following RCW 72.09.370,

" Effective dates — Severability — Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.214
Protocols -- Development -- Submission to governor and legislature.

The department shall develop statewide protocols to be utilized by professional persons and county designated
mental health professionals in administration of this chapter and chapter 10.77 RCW. The protocols shall be
updated at least every three years. The protocols shall provide uniform development and application of criteria in
evaluation and commitment recommendations, of persons who have, or are alleged to have, mental disorders and -

are subject to this chapter.

The initial protocols shall be developed not later than September 1, 1999. The department shall develop and
update the protocols in consultation with representatives of county designated mental health professionals, local
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«

government, law enforcement, county and city prosecutors, public defenders, and groups concemed with mental
illness. The protocols shall be submitted to the governor and legislature upon adoption by the department.

[1998 ¢ 297 § 26.]

NOTES:
Effective dates -- Severability — Intent — 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.215 f
Right to refuse antipsychotic medicine -- Rules.

(1) A person found to be gravely disabled or presents a likelihood of serious harm as a result of a mental disorder
has a right to refuse antipsychotic medication unless it is determined that the failure to medicate miay result in a
likelihood of serious harm or substantial deterioration or substantially prolong the length of involuntary
commitment and there is no less intrusive course of treatment than medication in the best interest of that person.

(2) The department shall adopt rules to carry out the purposes of this chapter. These rules shall include:
(2) An attempt to obtain the informed consent of the person prior to administration of antipsychotic medication.

(b) For short-term treatment up to thirty days, the right to refuse antipsychotic medications unless there is an
additional concurring medical opinion approving medication.

(c) For continued treatment beyond thirty days through the hearing on any petition filed under RCW 71.05.370
(7), the right to periodic review of the decision to medicate by the medical director or designee.

(d) Administration of antipsychotic medication in an emergency and review of this decision within twenty-four
hours. An emergency exists if the person presents an imminent likelihood of serious harm, and medically
acceptable alternatives to administration of antipsychotic medications are not available or are unlikely to be
successful; and in the opinion of the physician, the person's condition constitutes an emergency requiring the
treatment be instituted prior to obtaining a second medical opinion.

(e) Documentation in the medical record of the physician’s attempt to obtain informed consent and the reasons
why antipsychotic medication is being administered over the person's objection or lack of consent. :

[1997 ¢ 112 § 16; 1991 ¢ 105 § 1.]

NOTES:

Severability -- 1991 ¢ 105: "If any provision of this act or its application to any person or circumstance is held
invalid, the remainder of the act or the application of the provision to other persons or circumstances is not

affected.” [1991 ¢ 105 § 6.]

RCW 71.05.220
Property of committed person.

At the time a person is involuntarily admitted to an evaluation and treatment facility, the professional person in

TR
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- charge or his or her designee shall take reasonable precautions to inventory and safegnard the personal prbperty of
the person detained. A copy of the inventory, signed by the staff member making it, shall be given to the person
detained and shall, in addition, be open to inspection to any responsible relative, subject to limitations, if any,
specifically imposed by the detained person. For purposes of this section, "responsible relative" includes the
guardian, conservator, attorney, spouse, parent, adult child, or adult brother or sister of the person. The facility
shall not disclose the contents of the inventory to any other person withont the consent of the patient or order of the

court.

[1997 ¢ 112 § 17; 1973 Ist ex.s. c 142 § 27.]

RCW 71.05.230
Procedures for additional treatment.

A person detained for seventy-two hour evaluation and treatment may be detained for not more than fourteen
additional days of involuntary intensive treatment or ninety additional days of a Jess restrictive alternative to
involuntary intensive treatment if the following conditions are met:

(1) The professional staff of the agency or facility providing e\}aluaﬁqn services has analyzed the person's
condition and finds that the condition is caused by mental disorder and either results in a likelihood of serious
harm, or results in the detained person being gravely disabled and are prepared to testify those conditions are met;

and

(2) The person has been advised of the need for voluntary treatment and the professional staff of the facility has
evidence that he or she has not in good faith volunteered; and

(3) The facility providing intensive treatment is certified to provide such treatment by the department; and

(4) The professional staff of the agency or facility or the county designated mental health professional has filed
a petition for fourteen day involuntary detention or a ninety day less restrictive alternative with the court. The
petition must be signed either by two physicians or by one physician and a mental health professional who have
examined the person. If involuntary detention is sought the petition shall state facts that support the finding that
such person, as a result of mental disorder, presents a likelihood of serious harm, or is gravely disabled and that
there are no less restrictive alternatives to detention in the best interest of such person or others. The petition shall
state specifically that less restrictive alternative treatment was considered and specify why treatment less restrictive
than detention is not appropriate. If an involuntary less restrictive alternative is sought, the petition shall state facts
that support the finding that such person, as a result of mental disorder, presents a likelihood of serious harm, or is
gravely disabled and shall set forth the less restrictive alternative proposed by the facility; and

(5) A copy of the petition has been served on the detained person, his or her attorney and his or her guardian or
conservator, if any, prior to the probable cause hearing; and

(6) The court at the time the petition was filed and before the probable cause hearing has appointed counsel to
represent such person if no other counsel has appeared; and : ' .

(7) The court has ordered a fourteen day involuntary intensive treatment or a ninety day less restrictive
alternative treatment after a probable cause hearing has been held pursuant to RCW 71.05.240; and

(8) At the conclusion of the initial commitment period, the professional staff of the agency or facility or the
county designated mental health professional may petition for an additional period of either ninety days of less

A -
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restrictive altémative freatment or ninety days of involuntary intensive treatment as provided in RCW 71 .05.290;
and : A

(9) If the hospital or facility designated to provide outpatient treatment is other than the facility providing
involuntary treatment, the outpatient facility so designated has agreed to assume such responsibility.

{1998 ¢ 297 § 13; 1997 ¢ 112 § 18,1987 ¢ 439 § 3; 1975 1stex.s. ¢ 199 § 5; 1974 ex.s. ¢ 145 § 15;-1973 Istex.s. c 142 § 28]

NOTES:

Effective dates -- Severability - Intent - 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.235
Examination, evaluation of criminal defendant -- Hearing.

(1) If an individual is referred to a county designated mental health professional under RCW 10.77.090(1)(d)(iii)
(A), the county designated mental health professional shall examine the individual within forty-eight hours. If the
county designated mental health professional determines it is not appropriate to detain the individual or petition for
a ninety-day less réstrictive alternative under RCW 71.05.230(4), that decision shall be immediately presented to
the superior court for hearing. The court shall hold a hearing to consider the decision of the county designated
mental health professional not later than the next judicial day. At the hearing the superior court shall review the
determination of the county designated mental health professional and determine whether an order should be
entered requiring the person to be evaluated at an evaluation and treatment facility. No person referred to an
evaluation and treatment facility may be held at the facility longer than seventy-two hours.

(2) If an individual is placed in an evaluation and treatment facility under RCW 10.77.090(1)(d)(iii)(B), a
professional person shall evaluate the individual for purposes of determining whether to file a ninety-day inpatient
or outpatient petition under chapter 71.05 RCW. Before expiration of the seventy-two hour evaluation period
authorized under RCW 10.77.090(1)(d)(iii)(B), the professional person shall file a petition or, if the :
recommendation of the professional person is to release the individual, present his or her recommendation to the
superior court of the county in which the criminal charge was dismissed. The superior court shall review the
recommendation not later than forty-eight hours, excluding Saturdays, Sundays, and holidays, after the
recommendation is presented. If the court rejects the recommendation to unconditionally release the individual, the
court may order the individual detained at a designated evaluation and treatment facility for not more than a
seventy-two hour evaluation and treatment period and direct the individual to appear at a surety hearing before that
court within seventy-two hours, or the court may release the individual but direct the individual to appear ata
surety hearing set before that court within eleven days, at which time the prosecutor may file a petition under this
chapter for ninety-day inpatient or outpatient treatment. If a petition is filed by the prosecutor, the court may order-
that the person named in the petition be detained at the evaluation and treatment facility that performed the
evaluation under this subsection or order the respondent to be in outpatient treatment. If a petition is filed but the
individual fails'to appear in court for the surety hearing, the court shall order that a mental health professional or
peace officer shall take such person or cause such person to be taken into custody and placed in an evaluation and
treatment facility to be brought before the court the next judicial day after detention. Upon the individual's first
appearance in court after a petition has been filed, proceedings under RCW 71.05.310 and 71.05.320 shall
commence. For an individual subject to this subsection, the prosecutor or professional person may directly file a
petition for ninety-day inpatient or outpatient treatment and no petition for initial detention or fourteen-day
detention is required before such a petition may be filed.

The court shall conduct the hearing on the petition filed under this subsection within five judicial days of the
date the petition is.filed. The court may continue the hearing upon the written request of the person named in the
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petition or the'pérson's attorney, for good cause shown, which continuance shall not exceed five additional judicial
days. If the person named in the petition requests a jury trial, the trial shall commence within ten judicial days of
the date of the filing of the petition. The burden of proof shall be by clear, cogent, and convincing evidence and
shall be upon the petitioner. The person shall be present at such proceeding, which shall in all respects accord with
the constitutional guarantees of due process of law and the rules of evidence pursuant to RCW 71.05.250.

During the proceeding the person named in the petition shall continue to be detained and treated until released

by order of the court. If no order has been made within thirty days after the filing of the petition, not including any
extensions of time requested by the detairied person or his or her attorney, the detained person shall be released.

(3) If a county designated mental health professional or the professional person and prosecuting attorney for the
county in which the criminal charge was dismissed or attorney general, as appropriate; stipulate that the individual .
does not present a likelihood of serious harm-or is not gravely disabled, the hearing under this section is not
required and the individual, if in custody, shall be released. .

(4) The individual shall have the rights specified in RCW 71.05.250.

[2000c 74 § 6; 1999 ¢ 11 § 1; 1998 ¢ 297 § 18.]
NOTES:

Severability — 2000 ¢ 74: See note following RCW 10.77.060.

Effective date -- 1999 ¢ 11: "This act is necessary for the immediate preservation of the public peace, health, or
safety, or support of the state government and its existing public institutions, and takes effect March 1, 1999, or
upon approval by the governor, whichever occurs later [April 15,-1999]." [1999 ¢ 11 § 2.]

Effective dates -- Severability - Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.237 _

Judicial proceedings -- Court to enter findings when recommendations of professional person not followed.
In any judicial proceeding in which a professional person has made a recommendation regarding whether an
individnal should be committed for treatment under this chapter, and the court does not follow the

recommendation, the court shall enter findings that state with particularity its reasoning, including a finding
whether the state met its burden of proof in showing whether the person presents a likelihood of serious harm.

[1998 ¢ 297 § 25.]

NOTES:
Effective dates -- Severability - Intent - 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.240
Petition for involuntary treatment or alternative treatment--Probable cause hearing.

If a petition is filed for fourteen day involuntary treatment or ninety days of less restrictive alternative treatment, -
the court shall hold a probable cause hearing within seventy-two hours of the initial detention of such person as

L
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determined in"RéW 71.05.180. If requested by the detained person or his or her attorney, the hearing may be
postponed for a period not to exceed forty-eight hours, The hearing may also be continued subject to the conditions
set forth in RCW 71.05.210 or subject to the petitioner's showing of good cause for a period not to exceed twenty-

four hours.

At the conclusion of the probable cauge hearing, if the court finds by a preponderance of the evidence that such
person, as the result of mental disorder, presents a likelihood of serious harm, or is gravely disabled, and, after
considering less restrictive alternatives to involuntary detention and treatment, finds that no such alternatives are in

The court shall specifically state to such person and give such person notice in writing that if invohuntary
 treatment beyond the fourteen day period or beyond the ninety days of less restrictive treatment is to be sought,
such person will have the right to a full hearing or jury trial as required by RCW 71.05.310. The court shall also
provide written notice that the person is barred from the possession of firearms,

[1997 ¢ 112 § 19; 1992 ¢ 168 § 3; 1987 c 439 § 5; 1979 ex.s. c215§ 13; 1974 ex.s. ¢ 145 § 16; 1973 1st ex.s. ¢ 142 §29.]

NOTES:
Severability -- 1992 ¢ 168: See note following RCW 9.41.070,

RCW 71.05.245
Determination of likelihood of serious harm -- Use of recent history evidence.

For the purposes of this section "recent” refers to the period of time not exceeding three yeé,rs prior to the
current hearing. ‘

(1999 ¢ 13 § 6;1998 ¢ 297 § 14.]
NOTES: |
Purpose — Construction -- 1999 ¢ 13: See note following RCW 10.77.010.

Effective dates — Severability - Intent - 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.250 ;
Probable cause hearing -- Detained person’s rights -- Waiver of privilege — Limitation -- Records as

2 S
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_—

- evidence.

At the probable cause hearing the detained person shall have the following rights in addition to the rights
previously specified: .

(1) To present evidence on his or her behalfs ‘
(2) To cross-examine witnesses who testify against him or her;

(3) To be proceeded against by the rules of evidence;

a

(4) To remain silent;
(5) Toview and copy all petitions and reports in the court file.

The physician-patient privilege or the psychologist-client privilege shall be deemed waived in proceedings
under this chapter relating to the administration of antipsychotic medications. As to other proceedings under this
chapter, the privileges shall be waived when a court of competent jurisdiction in its discretion determines that such
waiver is necessary to protect either the detained person or the public. '

The waiver of a privilege under this section is limited to records or testimony relevant to evaluation of the
detained person for purposes of a proceeding under this chapter. Upon motion by the detained person or on its own
motion, the court shall examine a record or testimony sought by a petitioner to determine whether it is within the
scope of the waiver. : .

The record maker shall not be required to testify in order to introduce medical or psychological records of the
detained person so long as the requirements of RCW 5.45.020 are met except that portions of the record which
contains opinions as to the detained person's mental state must be deleted from such records unless the person
making such conclusions is available for cross-examination.

[1989 ¢ 120 § 7; 1987 c 439 § 6; 1974 ex.s. ¢ 145 § 17; 1973 Ist ex.s. ¢ 142 § 30.]

RCW 71.05.260 -
Release from involuntary intensive treatment -- Exception.

(1) Involuntary intensive treatment ordered at the time of the probable cause hearing shall be for no more than
fourteen days, and shall terminate sooner when, in the opinion of the professional person in charge of the facility
or his or her professional designee, (a) the person no longer constitutes a likelihood of serious harm, or (b) no
longer is gravely disabled, or (c) is prepared to accept voluntary treatment upon referral, or (d) is to remain in'the
facility providing intensive treatment on a voluntary basis. ,

(2) A person who has been detained for fourteen days of intensive treatment shall be released at the eﬁd of the
fourteen days unless one of the following applies: (a) Such person agrees to receive further treatment on a
voluntary basis; or (b) such person is a patient to whom RCW 71.05.280 is applicable.

[1997 ¢ 112 § 20; 1987 ¢ 439 § 7; 1974 ex.s. ¢ 145 § 18; 1973 Ist ex.s. c 142 § 31}

RCW 71.05.270

it
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Temporary releise, -

»

Nothing in this chapter shall prohibit the professional person in charge of a treatment facility, or his or her
- professional designee, from permitting a person detained for intensive treatment to leave the facility for prescribed
periods during the term of the person's detention, under such conditions as may be appropriate.

[1997 ¢ 112 § 21; 1973 Ist ex.s. ¢ 142 § 32.]

RCW 71.05.280
Additional confinement - Grom}ds.

At the expiration of the fourteen-day period of intensive treatment, a person may be confined for further treatment
pursuant to RCW 71.05.320 if: '

(1) Such person after having been taken into custody for evaluation and treatment has threatened, attempted, or
inflicted: (a) Physical harm upon the person of another or himself or herself, or substantial damage upon the
property of another, and (b) as a result of mental disorder presents a likelihood of serious harm; or

, (2) Such person was taken into custody as a result of conduct in which he or she attempted or inflicted physical
harm upon the person of another or himself or herself, or substantial damage upon the property of others, and
continues to present, as a result of mental disorder, a likelihood of serious harm; or :

(3) Such person has been determined to be incompetent and criminal charges have been dismissed pursuant to
RCW 10.77.090 (4), and has committed acts constituting a felony, and as a result of a mental disorder, presents a
substantial likelihood of repeating similar acts. In any proceeding pursuant to this subsection it shall not be
necessary to show intent, willfulness, or state of mind as an element of the crime; or

(4) Such person is gravely disabled.

[1998 ¢ 297 § 15; 1997 ¢ 112 § 22; 1986 ¢ 67 § 3; 1979 ex.s. ¢ 215 § 14; 1974 ex.s. ¢ 145 § 19; 1973 1st ex.s. ¢ 142 § 33.]

NOTES:
Effective dates — Severability — Intent — 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.285
- Additional confinement - Prior history evidence.

In determining whether an inpatient or less restrictive alternative commitment under the process provided in RCW
71.05.280 and 71.05.320(2) is appropriate, great weight shall be given to evidence of a prior history or pattem of
decompensation and discontinuation of treatment resulting in: (1) Repeated hospitalizations; or (2) repeated peace
officer interventions resulting in juvenile offenses, criminal charges, diversion programs, or jail admissions. Such
evidence may be used to provide a factual basis for concluding that the individual would not receive, if released,

such care as is essential for his or her health or safety.

[2001 ¢ 12 § 1; 1997 c 112 § 23.]
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RCW 71.05.290 '
Petition for additional confinement - Affidavit,

(1) At any time during a person's fourteen day intensive treatment period, the professional person in charge of a
treatment facility or his or her professional designee or the county designated mental health professional may
petition the superior court for an order requiring such person to undergo an additional period of treatment. Such
petition must be based on one or more of the grounds set forth in RCW 71.05.280.

(2) The petition shall summarize the facts which support the need for further confinement and shall be
supported by affidavits signed by two examining physicians, or by one examining physician and examining mental
health professional. The affidavits;shall describe in detail the behavior of the detained person which supports the
petition and shall explain what, if any, less restrictive treatments which are alternatives to detention are available to
such person, and shall state the willingness of the affiant to testify to such facts in subsequent Judicial proceedings

under this chapter.

(3) If a person has been determined to be incompetent pursuant to RCW 10.77.090(4), then the professional _
person in charge of the treatment facility or his or her professional designee or the county designated mental health
professional may directly file a petition for one hundred eighty day treatment under RCW 71.05 280(3). No
petition for initial detention or fourteen day detention is required before such a petition may be filed.

[1998 ¢ 297 § 16; 1997 ¢ 112 § 24; 1986 ¢ 67 § 4; 1975 1stex.s. ¢ 199 § 6; 1974 ex.s. c 145 §20; 1973 1stex.s. c 142 §34.]

NOTES:
Effective dates -- Severability -- Intent — 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.300 i .
Filing of petition -- Appearance — Notice — Advice as to rights — Appointment of representative.

The petition for ninety day treatment shall be filed with the clerk of the superior court at least three days before
expiration of the fourteen-day period of intensive treatment. At the time of filing such petition, the clerk shall set a
time for the person to come before the court on the next Judicial day afier the day of filing unless such appearance
is waived by the person's attorney, and the clerk shall notify the county designated mental health professional. The
county designated mental health professional shall immediately notify the person detained, his or her attorney, if '
any, and his or her guardian or conservator, if any, and the prosecuting attorney, and provide a copy of the petition
to such persons as soon as possible. ,

At the time set for appearance the detained person shall be brought before the court, unless such appearance has
been waived and the court shall advise him or her of his or her right to be represented by an attorney and of his or
her right to a jury trial. If the detained person is not represented by an attorey, or is indigent or is unwilling to
Tetain an attorney, the court shall immediately appoint an attorney to represent him or her. The court shall, if
requested, appoint a reasonably available licensed physician, psychologist, or psychiatrist, designated by the
detained person to examine and testify on behalf of the detained person. . '

The court may, if requested, also appoint a professional person as defined in RCW 71.05.020 to seek less
restrictive alternative courses of treatment and to testify on behalf of the detained person. In the case of a

developmentally disabled person who has been determined to be incompetent pursuant to RCW 10.77.090(4), then
the appointed professional person under this section shall be a developmental disabilities professional.

~eoA
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The court shall also set a date for a full hearing on the petition as provided in RCW 71.05.310.

[1998 ¢ 297 § 17,1997 ¢ 112 § 25; 1989 ¢ 420 § 14; 1987 c 439 § 8; 1975 1st ex.s. ¢ 199 §7,1974 ex.s. ¢ 145 § 21; 1973 Istex.s. ¢ 142
§35.] , : i

NOTES:

Effective dates -- Severability - Intent — 1998 ¢ 297: See notes following RCW 71,05.010.

RCW 71.05.310 ;
Time for hearing -- Due process -- Jury trial -- Continuation of treatment.

The court shall conduct a hearing on the petition for ninety day treatment within five judicial days of the first court
appearance after the probable cause hearing. The court may continue the hearing upon the written request of the
person named in the petition or the person's attorney, for good cause shown, which continuance shall not exceed
five additional judicial days. If the person named in the petition requests a jury trial, the trial shall commence
within ten judicial days of the first court appearance after the probable cause hearing. The burden of proof shall be
by clear, cogent, and convincing evidence and shall be upon the petitioner. The person shall be present at such
proceeding, which shall in all respects accord with the constitutional guarantees of due process of law and the rules
of evidence pursuant to RCW 71.05.250,

During the proceeding, the person named in the petition shall continue to be treated until released by order of
'the superior court. If no order has been made within thirty days after the filing of the petition, not including .
extensions of time requested by the detained person or his or her attorney, the detained person shall be released.

[1987 ¢ 439 § 9; 1975 1st ex.s. ¢ 199 § 8; 1974 ex.s. ¢ 145 §22; 1973 Istex.s. ¢ 142 § 36,]

RCW 71.05.320 :
Remand for additional treatment -- Duration — Developmentally disabled -- Grounds ~ Hearing.

(1) If the court or jury finds that grounds set forth in RCW 71.05.280 have been proven and that the best interests
of the person or others will not be served by a less restrictive treatment which is an alternative to detention, the
court shall remand him or her to the custody of the department or to a facility certified for ninety day treatment by
the department for a further period of intensive treatment not to exceed ninety days from the date of judgment:
PROVIDED, That if the grounds set forth in RCW 71.05 .280(3) are the basis of commitment, then the period of
treatment may be up to but not exceed one hundred eighty days from the date of judgment in a facility certified for
one hundred eighty day treatment by the department. If the committed person is developmentally disabled and has
been determined incompetent pursuant to RCW 10.77.090(4), and the best interests of the person or others will not
be served by a less-restrictive treatment which is an alternative to detention, the court shall remand him or her to
the custody of the department or to a facility certified for one hundred eighty-day treatment by the department.
‘When appropriate and subject to available funds, treatment and training of such persons must be provided in a
program specifically reserved for the treatment and training of developmentally disabled persons. A person so
committed shall receive habilitation services pursuant to an individualized service plan specifically developed to
treat the behavior which was the subject of the criminal proceedings. The treatment program shall be administered
by developmental disabilities professionals and others trained specifically in the needs of developmentally disabled
persons. The department may limit admissions to this specialized program in order to ensure that expenditures for
services do not exceed amounts appropriated by the legislature and allocated by the department for such services.
The department may establish admission priorities in the event that the number of eligible persons exceeds the
limits set by the de&artment. An order for treatment less restrictive than involuntary detention may include
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conditions,‘ and if such conditions are not adhered to, the designated ménta] health professional or developmental
disabilities professional may order the person apprehended under the terms and conditions of RCW 71 .05.340.

If the court or jury finds that grounds set forth in RCW 71.05.280 have been proven, but finds that treatment
less restrictive than detention will be in the best interest of the person or others, then the court shall remand him or
her to the custody of the department or to a facility certified for ninety day treatment by the department or to a less
restrictive alternative for a further period of less restrictive treatment not to exceed ninety days from the date of
judgment: PROVIDED, That if the grounds set forth in RCW 71 -05.280(3) are the basis of commitment, then the
period of treatment may be up to but not exceed one hundred eighty days from the date of judgment.

(2) The person shall be released from involuntary treatment at the expiration of the period of commitment
imposed under subsection (1) of this section unless the superintendent or professional person in charge of the
facility in which he or she is confined, or in the event of a less restrictive alternative, the designated mental health
professional or developmental disabilities professional, files a new petition for involuntary treatment on the
grounds that the committed person; '

, (@) During the current period of court ordered treatment: (i) Has threatened, attempted, or inflicted physical .
“harm upon the person of another, or substantial damage upon the property of another, and (1i) as a result of mental
disorder or developmental disability presents a likelihood of serious harm; or : i

(b) Was taken into custody as a result of conduct in which he ar she attempted or inflicted serious physical
harm upon the person of another, and continues to present, as a result of mental disorder or developmental

disability a likelihood of serious harm; or

(¢) Is in custody pursuant to RCW 71.05.280(3) and as a result of mental disorder or developmental disability
presents a substantial likelihood of repeating similar acts considering the charged criminal behavior, life history,
progress in treatment, and the public safety; or

(d) Continues to be gravely disabled.

If the conduct required to be proven in (b) and (c) of this subsection was found by a judge or jury in a prior trial
under this chapter, it shall not be necessary to reprove that element. Such new petition for involuntary treatment
shall be filed and heard in the superior court of the county of the facility which is filing the new petition for
involuntary treatment unless good cause is shown for a change of venue. The cost of the proceedings shall be

borne by the state.

The hearing shall be held as provided in RCW 71.05.310, and if the court or jury finds that the grounds for
additional confinement as set forth in this subsection are present, the court may order the committed person
returned for an additional period of treatment not to exceed one hundred eighty days from the date of judgment. At
the end of the one hundred eighty day period of commitment, the committed person shall be released unless a
petition for another one hundred eighty day period of continued treatment is filed and heard in the same manner as
provided in this subsection. Successive one hundred ei ghty day commitments are permissible on the same grounds
and pursuant to the same procedures as the original one hundred eighty day commitment.

(3) No person committed as provided in this section may be detained unless a valid order of commitment is in
effect. No order of commitment can exceed one hundred eighty days in length.

[1999 ¢ 13 § 7; 1997 ¢ 112 § 26; 1989 ¢ 420 § 15; 1986 ¢ 67 §5; 1979 ex.s. ¢ 215 § 15; 1975 1st ex.s. ¢ 199 § 9; 1974 ex.s. ¢ 145 § 23;
1973 Istex.s. ¢ 142 § 37.]

TEE -
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NOTES:

Purpose -- Construction — 1999 ¢ 13: See note following RCW 10.77.010.

RCW 71.05.325
Release -- Authorized leave -- Notice to prosecuting attorney.

(1) Before a person committed under grounds set forth in RCW 71 .05.280(3) is released because a new petition for
involuntary treatment has not been filed under RCW 7 1.05.320(2), the superintendent, professional person, or
designated mental health professiohal responsible for the decision whether to file a new petition shall in writing
notify the prosecuting attorney of the county in which the criminal charges against the committed person were
dismissed, of the decision not to file a new petition for involuntary treatment, Notice shall be provided at least
forty-five days before the period of commitment expires.

(2)(a) Before a person committed under grounds set forth in RCW 71.05.280(3) is permitted temporarily to
leave a treatment facility pursuant to RCW 71.05.270 for any period of time without constant accompaniment by
facility staff, the superintendent, professional person in charge of a treatment facility, or his or her professional
designee shall in writing notify the prosecuting attorney of any county of the person's destination and the
prosecuting attorney of the county in which the criminal charges against the committed person were dismissed.
The notice shall be provided at least forty-five days before the anticipated leave and shall describe the ‘conditions
under which the leave is to occur. _

(b} The provisions of RCW 71.05.330(2) apply to proposed leaves, and either or both prosecuting attorneys
receiving notice under this subsection may petition the court under RCW 71 .05.330(2).

(3) Nothing in this section shall be construed to authorize detention of a person unless a valid order of
commitment is in effect.

(4) The existence of the notice requirements in this section will not require any extension of the leave date in
the event the leave plan changes after notification.

(5) The notice requirements contained in this section shall not apply to emergency médical transfers.
(6) The notice provisions of this section are in addition to those provided in RCW 71.05.425.
[2000¢94 §7;1994c 129§ 8; 1990 c 3 § 111; 1989401 § 1; 1986 0 67§ 2]
' NOTES: | _ |
Findings -- Intent — 1994 ¢ 129: See note following RCW 4.24.550.

Ihdex, part headings not law - Severability -- Effective dates - Application -- 1990 ¢ 3: Sec RCW
18.155.900 through 18.155.902. v

RCW 71.05.330 ,
Early release -- Notice to court and prosecuting attorney - Petition for hearing.

(1) Nothing in thisn_giz_épter shall prohibit the superintendent or professional person in charge of the hospital or
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facility in which the I;erson is being involuntarily treated from releasing him or her prior to the expiration of the
commitment period when, in the opinion of the superintendent or professional person in charge, the person being
involuntarily treated no longer presents a likelihood of serious harm. :

Whenever the superintendent or professional person in charge of a hospital or facility providing involuntary
treatment pursuant to this chapter releases a person prior to the expiration of the period of commitment, the
superintendent or professional person in charge shall in writing notify the court which committed the person for

treatment.

petition to the superintendent or professional person in charge of the hospital or facility providing involuntary
treatment, the attorney, if any, and the guardian or conservator of the committed person. The court shall conduct a
hearing on the petition within ten days of filing the petition. The committed person shall have the same rights with
respect to notice, hearing, and counsel as for an involuntary treatment proceeding, except as set forth in this
subsection and except that there shall be no right to jury trial. The issue to be determined at the hearing is whether
or not the person may be released without substantial danger to other persons, or substantial likelihood of
committing criminal acts jeopardizing public safety or security. If the court disapproves of the release, it may do so
-only on the basis of substantial evidence. Pursuant to the determination of the court upon the hearing, the-
comunitted person shall be released or shall be returned for involuntary treatment subject to release at the end of the
period for which he or she was committed, or otherwise in accordance with the provisions of this chapter.

[1998 ¢ 297 § 20; 1997 ¢ 112 § 27; 1986 ¢ 67 § 1;V1973 Istexs.c 142 § 38.)

NOTES:
Effective dates - Severability -- Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.335 :
Modification of order for inpatient treatment Intervention by prosecuting attorney.

In any proceeding under this chapter to modify a commitment order of a person committed to inpatient treatment
under grounds set forth in RCW 71 -05.280(3) or 71.05.320(2)(c) in which the requested relief includes treatment
less restrictive than detention, the prosecuting attorney shall be entitled to intervene. The party initiating the
motion to modify the commitment order shall serve the prosecuting attorney of the county in which the criminal
charges against the committed person were dismissed with written notice and copies of the initiating papers.

[1986 ¢ 67 § 7.]

RCW 71.05.340
Outpatient treatment or care - Conditional release — Procedures for revocation.

(1)(2) When, in the opinion of the superintendent or the professional person in charge of the hospital or facility
providing involuntary treatment, the committed person can be appropriately served by outpatient treatment prior to
or at the expiration.of the period of commitment, then such outpatient care may be required as a term of
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conditional release for a period which, when added to the inpatient treatment period, shall not exceed the period of
commitment. If the hospital or facility designated to provide outpatient treatment is other than the facility
providing involuntary treatment, the outpatient facility so designated must agree in writing to assume such
responsibility. A copy of the terms of conditional release shall be given to the patient, the county designated
mental health professional in the county in which the patient is to receive outpatient treatment, and to the court of

original commitment.

(b) Before a person committed under grounds set forth in RCW 71 .05.280(3) or 71.05.320(2)(c) is conditionally
released under (a) of this subsection, the superintendent or professional person in charge of the hospital or facility
providing involuntary treatment shall in writing notify the prosecuting attorney of the county in which the criminal
charges against the committed perSon were dismissed, of the decision to conditionally release the person. Notice
and a copy of the terms of conditional release shall be provided at least thirty days before the person is released
from inpatient care. Within twenty days after receiving notice, the prosecuting attorney may petition the court in
the county that issued the commitment order to hold a hearing to determine whether the person may be
conditionally released and the terms of the conditional release. The prosecuting attorney shall provide a copy of the
petition to the superintendent or professional person in charge of the hospital or facility providing involuntary
treatment, the attorney, if any, and guardian or conservator of the committed person, and the court of original
commitment. If the county in which the committed person is to receive outpatient treatment is the same county in
which the criminal charges against the committed person were dismissed, then the court shall, upon the motion of
the prosecuting attorney, transfer the proceeding to the court in that county. The court shall conduct a hearing on
the petition within ten days of the filing of the petition. The committed person shall have the same rights with
respect to notice, hearing, and counsel as for an involuntary treatment proceeding, except as set forth in this
subsection and except that there shall be no right to jury trial. The issue to be determined at the hearing is whether
or not the person may be conditionally released without substantial danger to other persons, or substantial
likelihood of committing criminal acts jeopardizing public safety or security. If the court disapproves of the
conditional release, it may do so only on the basis of substantial evidence. Pursuant to the determination of the
court upon the hearing, the conditional release of the person shall be approved by the court on the same or
modified conditions or the person shall be returned for involuntary treatment on an inpatient basis subject to
release at the end of the period for which he or she was committed, or otherwise in accordance with the provisions

of this chapter.

(2) The hospital or facility designated to provide outpatient care or the secretary may modify the conditions for
continued release when such modification is in the best interest of the person. Notification of such changes shall be

sent to all persons receiving a copy of the original conditions. - -

(3)(a) If the hospital or facility designated to provide outpatient care, the county designated mental health
professional, or the secretary determines that: .

(i) A conditionally released person is failing to adhere to the terms and conditions of his or her release;
(ii) Substantial deterioration in a conditionally released person's functioning has occurred;

(iii) There is evidence of substantial decompensation with a reasonable probability that the decompensation can
be reversed by further inpatient treatment; or

(iv) The person poses a likelihood of serious harm.
Upon notification by the hospital or facility designated to provide outpatient care, or on his or her own motion,
the county designated mental health professional or the secretary may order that the conditionally released person

be apprehended and taken into custody and temporarily detained in an evaluation and treatment facility in or near

IR
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the county in 'which he or she is receiving ontpatient treatment,

(b) The hospital or facility designated to provide outpatient treatment shall notify the secretary or county
designated mental health professional when a conditionally released person fails to adhere to terms and conditions
of his or her conditional release or experiences substantial deterioration in his or her condition and, as a result,
presents an increased likelihood of serious harm. The county designated mental health professional or secretary
shall order the person apprehended and temporarily detained in an evaluation and treatment facility in or near the
county in which he or she is receiving outpatient treatment,

(c) A person detained under this subsection (3) shall be held until such time, not exceeding five days, as a
hearing can be scheduled to deterinine whether or not the person should be returned to the hospital or facility from
which he or she had been conditionally released. The county designated mental health professional or the secretary
may modify or rescind such order at any time prior to commencement of the court hearing,

(d) The court that originally ordered commitment shall be notified within two judicial days of a person's
detention under the provisions of this section, and the county designated mental health professional or the secretary
shall file his or her petition and order of apprehension and detention with the court and serve them upon the person
detained. His or her attorney, if any, and his or her guardian or conservator, if any, shall receive a copy of such
papers as soon as possible. Such person shall have the same rights with respect to notice, hearing, and counsel as
for an involuntary treatment proceeding, except as specifically set forth in this section and except that there shall
be no right to jury trial. The issues to be determined shall be: (1) Whether the conditionally released person did or
did not adhere to the terms and conditions of his or her conditional release; (ii) that substantial deterioration in the
person's functioning has occurred; (iii) there is evidence of substantial decompensation with a reasonable
probability that the-decompensation can be reversed by further inpatient treatment; or (iv) there is a likelihood of
serious harm; and, if any of the conditions listed in this subsection (3)(d) have occurred, whether the terms of
conditional release should be modified or the person should be returned to the facility. '

(e) Pursuant to the determination of the court upon such hearing, the conditionally released person shall either
continue to be conditionally released on the same or modified conditions or shall be returned for involuntary
freatment on an inpatient basis subject to release at the end of the period for which he or she was committed for
involuntary treatment, or otherwise in accordance with the provisions of this chapter. Such hearing may be waived
by the person and his or her counsel and his or her guardian or conservator, if any, but shall not be waivable unless
all such persons agree to waive, and upon such waiver the person may be returned for involuntary treatment or
continued on conditional release on the same or modified conditions.

(4) The proceedings set forth in subsection (3) of this section may be jnitiated by the county designated mental
health professional or the secretary on the same basis set forth therein without requiring or ordering the
apprehension and detention of the conditionally released person, in which case the court hearing shall take place in
not less than five days from the date of service of the petition upon the conditionally released person.

Upon expiration of the period of commitment, or when the person is released from outpatient care, notice in
writing to the court which committed the person for treatment shall be provided.

(5) The grounds and procedures for revocation of less restrictive alternative treatment shall be the same as those
set forth in this section for conditional releases.

(6) In the event of a revocation of a conditional release, the subsequent freatment period may be for no longer
than the actual period authorized in the original court order.

[2000¢ 94 § 8; 1998 c 297 § 21; 1997 ¢ 112 § 28; 1987 ¢ 439 § 10; 1986 ¢ 67 § 6; 1979 ex.s. ¢ 215 § 16; f974 ex.s. ¢ 145 § 24; 1973 1st
ex.s. ¢ 142 § 39.] :
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¥

NOTES:

Effective dates -- Severability -- Intent -- 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.350
Assistance to released persons.

No indigent patient shall be conditionally released or discharged from involuntary treatment without suitable
clothing, and the superintendent of a state hospital shall furnish the same, together with such sum of money as he
or she deems necessary for the immediate welfare of the patient. Such sum of money shall be the same as the
amount required by RCW 72.02.100 to be provided to persons in need being released from correctional
institutions. As funds are available, the secretary may provide payment to indigent persons conditionally released
pursuant to this chapter consistent with the optional provisions of RCW 72.02.100 and 72.02.110, and may adopt

rules and regulations to do so.

[1997 ¢ 112 § 29; 1973 Istex.s. ¢ 142 § 40.]

RCW 71.05.360
Rights of involuntarily detained persons.

(1) Every person involuntarily detained or committed under the provisions of this chapter shall be entitled to all fhe
rights set forth in this chapter and shall retain all rights not denied him or her under this chapter.

(2) Each person involuntarily detained or committed pursuant to this chapter shall have the right to adequate
care and individualized treatment. : :

[1997 ¢ 112 § 30; 1974 ex.s. ¢ 145 § 25; 1973 1st ex.s. ¢ 142 § 41.]

RCW 71.05.370
Rights — Posting of list.

Insofar as danger to the individual or others is not created, each person involuntarily detained, treated in a less
restrictive alternative course of treatment, or committed for treatment and evaluation pursuant to this chapter shall
have, in addition to other rights not specifically withheld by law, the following rights, a list of which shall be
prominently posted in all facilities, institutions, and hospitals providing such services:

(1) To wear his or her own clothes and to keep and use his or her own personal possessions, except when
deprivation of same is essential to protect the safety of the resident or other persons;

(2) To keep and be allowed to spend a reasonable sum of his or her own money for canteen expenses and small *
purchases; :

(3) To have access to individual storage space for his or her private use;
(4) To have visitors at reasonable times;

(5) To have reasopable access to a telephone, both to make and receive conﬁdenﬁal calls;

el
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(6) To have ready access to letter writing materials, including stamps, and to send and receive uncensored
correspondence through the mails;

(7) Not to consent to the administration of antipsychotic medications beyond the hearing conducted pursuant to
RCW 71.05.320(2) or the performance of electroconvulsant therapy or surgery, except emergency life-saving
surgery, unlgss ordered by a court of competent jurisdiction pursuant to the following standards and procedures:

(a) The administration of antipsychotic medication or electroconvulsant therapy shall not be ordered unless the
petitioning party proves by clear, cogent, and convincing evidence that there exists a compelling state interest that
justifies overriding the patient's lack of consent to the administration of antipsychotic medications or
electroconvulsant therapy, that the proposed treatment is necessary and effective, and that medically acceptable
alternative forms of treatment are not available, have not been successful, or are not likely to be effective.

(b) The court shall make specific findings of fact concerning: (i) The existence of one or more compelling state
interests; (ii) the necessity and effectiveness of the treatment; and (iii) the person's desires regarding the proposed
treatment. If the patient is unable to make a rational and informed decision about consenting to or refusing the |
proposed treatment, the court shall make a substituted judgment for the patient as if he or she were competent to

make such a determination.

(c) The person shall be present at any hearing on a request to administer antipsychotic medication or
electroconvulsant therapy filed pursuant to this subsection. The person has the right: (i) To be represented by an
attorney; (ii) to present evidence; (iii) to cross-examine witnesses; (iv) to have the rules of evidence enforced; (v)
to remain silent; (vi) to view and copy all petitions and reports in the court file; and (vii) to be given reasonable
notice and an opportunity to prepare for the hearing. The court may appoint a psychiatrist, psychologist within
their scope of practice, or physician to examine and testify on behalf of such person. The court shall appoint a
psychiatrist, psychologist within their scope of practice, or physician designated by such person or the person's
counsel to testify on behalf of the person in cases where an order for electroconvulsant therapy is sought.

(d) An order for the administration of antipsychotic medications entered following a hearing conducted
pursuant to this section shall be effective for the period of the current involuntary treatment order, and any interim
period during which the person is awaiting trial or hearing on a new petition for involuntary treatment or

involuntary medication.

_ (e) Any person detained pursuant to RCW 71.05.320(2), who subsequently refuses antipsychotic medication,
shall be entitled to the procedures set forth in RCW 71.05.370(7).

- (D) Antipsychotic medication may be administered to a nonconsenting person detained or committed pursuant to
this chapter without a court order pursuant to RCW 71.05.215(2) or under the following circumstances:

(1) A person presents an imminent likelihood of serious harm;

(if) Medically acceptable alternatives to administration of antipsychotic medications are not available, have not
been successful, or are not likely to be effective; and :

(iii) In the opinion of the physician with responsibility for treatment of the person, or his or her designee, the
person's condition constitutes an emergency requiring the treatment be instituted before a judicial hearing as

authorized pursuvant to this section can be held.

If antipsychotic medications are administered over a person's lack of consent pursuant to this subsection, a
petition for an order authorizing the administration of antipsychotic medications shall be filed on the next judicial
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_ day. The hearingshall'be held within two judicial days. If deemed necessary by the physician with responsibility
for the treatment of the person, administration of antipsychotic medications may continue until the hearing is held;

(8) To dispose of property and sign contracts unless such person has been adjudicated an incompetent in a court
proceeding directed to that particular issue;

(9) Not to have psychosurgery performed on him or her under any circumstances.

2

[1997 ¢ 112 § 315 1991 ¢ 105 § 5; 1989 ¢ 120 § 8; 1974 ex.s. ¢ 145 §26; 1973 Ist ex.s. c 142 § 42.] A_

NOTES: :
Severability - 1991 ¢ 105: See note following RCW 71.05.215,

RCW 71.05.380
Rights of voluntarily committed persons.

All persons voluntarily entering or remaining in any facility, institution, or hospital providing evaluation and
treatment for mental disorder shall have no less than all rights secured to involuntarily detained persons by RCW

71.05.360 and 71.05.370.

[1973 Istex.s. ¢ 142 § 43.]

RCW 71.05.390
Confidential information and records — Disclosure.

Except as provided in this section, the fact of admission and all information and records compiled, obtained, or
maintained in the course of providing services to either voluntary or involuntary recipients of services at public or
private agencies shall be confidential. ' ' '

Information and records may be disclosed only:

*(1) In communications between qualified professional persons to meet the requirements of this chapter, in the
- provision of services or appropriate referrals, or in the course of guardianship proceedings. The consent of the
patient, or his or her guardian, shall be obtained before information or records may be disclosed by a professional
person employed by a facility unless provided to a professional person: (a) Employed by the facility; (b) who has
medical responsibility for the patient's care; (c) who is a county designated mental health professional; (d) who is
providing services under chapter 71.24 RCW; () who is employed by a state or local correctional facility where
the person is confined; or (f) who is providing evaluation, treatment, or follow-up services under chapter 10.77

RCW.

(2) When the communications regard the special needs of a patient and the necessary circumstances giving rise
to such needs and the disclosure is made by a facility providing outpatient services to the operator of a care facility

in which the patient resides.

(3) When the person receiving services, or his or her guardian, designates persons to whom information or
records may be released, or if the person is a minor, when his or her parents make such designation.

L.
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. (4) To the extent necessary for a recipient to make a claim, or for a claim to be made on behalf of a reéipient for
aid, insurance, or medical assistance to which he or she may be entitled. : . ’

(5) For either program evaluation or research, or both: PROVIDED, That the secretary adopts rules for the
conduct of the evaluation or research, or both. Suchi rules shall include, but need not be limited to, the requirement
that all evaluators and researchers must sign an oath of confidentiality substantially as follows:

~ "As a condition of conducting evaluation or research concerning persons who have received services from (fill
in the facility, agency, or person) I, ......... » agree not to divulge, publish, or otherwise make known to
unauthorized persons or the publié any information obtained in the course of such evaluation or research regarding
persons who have received services such that the person who received such services is identifiable.

I'recognize that unauthorized release of confidential information may subject me to civil liability under the
provisions of state law. '

(6) To the courts as necessary to the administration of this chapter or to a court ordering an evaluation or
treatment under chapter 10.77 RCW solely for the purpose of preventing the entry of any evaluation or treatment
order that is inconsistent with any order entered under this chapter.

(7) To law enforcement officers, public health officers, or personnel of the department of corrections or the
indeterminate sentence review board for persons who are the subject of the records and who are committed to the
custody of the department of corrections or indeterminate sentence review board which information or records are
necessary to carry out the responsibilities.of their office. Except for dissemination of information released pursuant
to RCW 71.05.425 and 4.24.550, regarding persons committed under this chapter under RCW 71 -05.280(3) and
71.05.320(2)(c) after dismissal of a sex offense as defined in RCW 9.94A.030, the extent of information that may

be released is limited as follows:

(2) Only the fact, place, and date of involuntary commitment, the fact and date of discharge or release, and the
last known address shall be disclosed upon request; and :

(b) The law enforcement and public health officers or personnel of the department of corrections or
indeterminate sentence review board shall be obligated to keep such information confidential in accordance with

this chapter; and

(c) Additional information shall be disclosed only after giving notice to said person and his or her counsel and
upon a showing of clear, cogent, and convincing evidence that such information is necessary and that appropriate
safeguards for strict confidentiality are and will be maintained, However, in the event the said person has escaped
from custody, said notice prior to disclosure is not necessary and that the facility from which the person escaped
shall include an evaluation as to whether the person is of danger to persons or property and has a propensity toward

violence.
(8) To the attorney of the detained person.

(9) To the prosecuting atiorney as necessary to carry out the responsibilities of the office under RCW 71.05.330
(2) and71.05.340 (1)(b) and 71.05.335. The prosecutor shall be provided access to records regarding the committed
person’s treatment and prognosis, medication, behavior problems, and other records relevant to the issue of

-
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whether treatment less restrictive than inpatient treatment is in the best interest of the committed person or others.
Information shall be disclosed only after giving notice to the committed person and the person's counsel.

(10) To appropriate law enforcement agencies and to a person, when the identity of the person is known to the
public or private agency, whose health and safety has been threatened, or who is known to have been repeatedly
harassed, by the patient. The person may designate a representative to receive the disclosure. The disclosure shall
‘be made by the professional person in charge of the public or private agency or his or her designee and shall
include the dates of commitment, admission, discharge, or release, anthorized or unauthorized absence from the
agency's facility, and only such other information that is pertinent to the threat or harassment. The decision to
disclose or not shall not result in civil liability for the agency or its employees so long as the decision was reached

in good faith and without gross negligence.

(11) To appropriate law enforcement agencies, upon request, all necessary and relevant information in the event
of a crisis or emergent situation that poses a significant and imminent risk to the public. The decision to disclose or
not shall not result in civil liability for the mental health service provider or its employees so long as the decision

- was reached in good faith and without gross negligence, ' : ' :

(12) To the persons designated in RCW 71.05.425 for the purposes described in that section.

(13) Civil liability and immunity for the release of information about a paxﬁcular person who is committed to
the department under RCW 71 -05.280(3) and-71 -05.320(2)(c) after dismissal of a sex offense as defined in RCW
9.94A.030, is governed by RCW 4.24.550. . - .

(4 Toa péﬁent’s next of kin, guardian, or conservator, if any, in the event of death, as provided in RCW
71.05.400. ' ' ‘

(15) To the department of health for the purposes of determining compliance with state or federal licensure,
certification, or registration rules or laws. However, the information and records obtained under this subsection are

exempt from public inspection and copying pursuant to chapter 42.17 RCW.

The fact of admission, as well as all records, files, evidence, ﬁndings, or orders x'naﬂe, prepared, collected, or
maintained pursuant to this chapter shall not be admissible as evidence in any legal proceeding outside this chapter
without the written consent of the person who was the subject of the proceeding except in a subsequent criminal

[2000 ¢ 94 § 9; 2000 ¢ 75 § 6; 2000 ¢ 74 §7,1999¢c12§ l;A 1998 ¢ 297 § 22; 1993 ¢ 448 § 6;1990¢3 § 112; 1986 ¢ 67 § 8;1985¢207 §
151983 ¢ 196 § 4; 1979 ex.s. ¢ 215 § 17; 1975 Istex.s. c 199 §10; 1974 ex.5.c 145 § 27; 1973 1stex.s. ¢ 142 §44.]

NOTES:

Reviser's note: This section was amended by 2000 c 74 § 7, 2000 ¢ 75 § 6, and by 2000 ¢ 94 § 9, each without
reference to the other. All amendments are incorporated in the publication of this section under RCW 1.12.025(2).

For rule of construction, see RCW 1.12.025(1).
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Intent - 2000 ¢ 75; See note following RCW 71.05.445.

Severability - 2000 ¢ 74: See note .following RCW 10.77.060,

Effectivé da.t'es - Sevérability — Intent -- 1998 ¢ 297: See notes following RCW 7 1>.05..010.
Effective date -- 1993 ¢ 448: See note following RCW 70.02.010,

Index, part headings not law — Severability — Effective dates .. Application —- 1990 ¢ 3: See RCW
18.155.900 through 18.155.902. : ,

’
1

RCW 71.05.395
Application of uniform health care information act, chapter 70.02 RCW.

Except as otherwise provided in this chapter, the uniform health care information act, chapter 70.02 RCwW, applieé
to all records and information compiled, obtained, or maintained in the course of providing services.

[1993 ¢ 448 § 8.]

NOTES:
'!

Effective date -- 1993 ¢ 448: See note following RCW 70.02.010.

RCW 71.05.400 :
Release of information to patient's next of kin, attorney, guardian, conservator -- Notification of patient's

death.

(1) A public or private agency shall release to a patient's next of kin, attomey, guardian, or conservator, if any,

(2) The information that the person is presently a patient in the facility or that the person is seriously physically‘

?

(b) A statement evaluating the mental and physical condition of the patient; and a statement of the probable
duration of the patient's confinement, if such information is requested by the next of kin, attorney, guardian, or
conservator; and such other information requested by the next of kin or attorney as may be necessary to decide

" whether or not proceedings should be instituted to appoint a guardian or conservator. '

(2) Upon the death of a patient, his or her next of kin, guardian, or conservator, if any, shall be notified.
Next of kin who are of legal age and competent shall be notified under this section in the following order:

Spouse, parents, children, brothers and sisters, and other relatives according to the degree of relation, Access to all
records and information compiled, obtained, or maintained in the course of providing services to a deceased patient

shall be governed by RCW 70,02.140.

[1993 ¢ 448 § 7; 1974 ex.s. ¢ 115 § 151973 2nd ex.s. ¢ 24 § 6; 1973 st ex.s. ¢ 142 §45] -

NOTES:
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Effective date - 1993 ¢ 448: See note following RCW 70.02.010, -

RCW 71.05.410
Notice of disappearance of patient.

When a patient would otherwise be subject to the provisions of RCW 71.05.390 and disclosure is necessary for the
protection of the patient or others due to his or her unauthorized disappearance from the facility, and his or her
whereabouts is unknown, notice of such disappearance, along with relevant information, may be made to relatives
and governmental law enforcement agencies designated by the physician in charge of the patient or the
professional person in charge of the facility, or his or her professional designee. :

[1997 ¢ 112 § 32; 1973 2nd ex.s. ¢ 24 § 7; 1973 Istex.s. ¢ 142 § 46.]

RCW 71.05.420
Records of disclosure,

Except as provided in RCW 71.05,425, when any disclosure of information or records is made as authorized by
RCW 71.05.390 through 71.05.410, the physician in charge of the patient or the professional person in charge of
the facility shall promptly cause to be entered into the patient's medical record the date and circumstances under _
which said disclosure was made, the names and relationships to the patient, if any, of the persons or agencies to
whom such disclosure was made, and the information disclosed. ' .-

[1990 ¢ 3 § 113; 1973 1stex.s. ¢ 142 § 47.]

NOTES:

Index, part headings not law -- Severability -- Effective dates -~ Application — 1990 ¢ 3: See RCW
18.155.900 through 18.155.902. . ’ .

RCW 71.05.425
Persons committed following dismissal of sex, violent, or felony harassment offense -- Notification of

conditional release, final release, leave, transfer, or escape -- To whom given — Definitions.-

(1)(2) Except as provided in subsection (2) of this section, at the earliest possible date, and in no event later than
thirty days before conditional release, final release, authorized leave under RCW 71 .05.325(2), or transfer to a
facility other than a state mental hospital, the superintendent shall send written notice of conditional release,
release, authorized leave, or transfer of a person committed under RCW 71.05.280(3) or 71.05.320( 2)(c) following
dismissal of a sex, violent, or felony harassment offense pursuant to RCW 10.77.090(4) to the following:

(1) The chief of police of the city, if any, in which the person will reside; and
(ii) The sheriff of the county in which the person will reside.

(b) The same notice as required by (a) of this subsection shall be sent to the following, if such notice has been
requested in writing about a specific person committed under RCW 71 .05.280(3) or 71.05.320(2)(c) following
dismissal of a sex, violent, or felony harassment offense pursuant to RCW 10.77.090(4):
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(i) The victim of the sex, violent, or felony harassment offense that was dismissed pursuant to RCW 10.77.090
(4) preceding commitment under RCW 71 :05.280(3) or 71.05.320(2)(c) or the victim's next of kin if the crime was

a homicide;

(i) Any witnesses who testified against the person in any court proceedings; and
(iii) Any person specified in writing by the prosecuting attorney.

Information regarding victims, next of kin, or witnesses requesting the notice, information regarding any other
person specified in writing by the prosecuting attorney to receive the notice, and the notice are confidential and

shall not be available to the persont committed under this chapter.
(c) The thirty-day notice requirements contained in this subsection shall not apply to emergency medical
transfers. .

(d) The existence of the notice requirements in this subsection will not require any extension of the release date
in the event the release plan changes after notification. :

(2) It a person committed under RCW 71.05.280(3) or 7 1.05.320(2)(c) following dismissal of a sex, violent, or
felony harassment offense pursnant to RCW 10.77.090(4) escapes, the superintendent shall immediately notify, by
the most reasonable and expedient means available, the chief of police of the city and the sheriff of the countyin
which the person resided immediately before the person's arrest. If previously requested, the superintendent shall
also notify the witnesses and the victim of the sex, violent, or felony harassment offense that was dismissed
pursuant to RCW 10.77.090(4) preceding commitment under RCW 71 .05.280(3) or 71.05.320(2) or the victim's
next of kin if the crime was a homicide. In addition, the secretary shall also notify appropriate parties pursuant to
RCW 71.05.410. If the person is recaptured, the superintendent shall send notice to the persons designated in this
subsection as soon as possible but in no event later than two working days after the department learns of such

recapture.

(3) If the victim, the victim's next of kin, or any witness is under the age of sixteen, the notice required by this
section shall be sent to the parent or legal guardian of the child.

(4) The superintendent shall send the notices required by this chapter to the last address provided to the
department by the requesting party. The requesting party shall furnish the department with a current address.

(5) For purposes of this section the following terms have the following meanings:

(a) "Violent offense" means a violent offense und& RCW 9.94A.030;

(b) "Sex offense” means a sex offense under RCW 9.94A.030;

(c) "Next of kin" means a person's spouse, parents, siblings, and children;

(d) "f‘el_ony harassment offense" means a crime of harassment as defined in RCW 9A.46.060 that is a felony.
[2000 ¢ 94 § 10; 1999'c 13 § 8; 1994 ¢ 129 § 9; 1992 ¢ 186 § 9; 1990 3 § 109.] '

NOTES:
Purpose -- Construction — 1999 ¢ 13: See note following RCW 10.77.010.
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Findings - Intent — 1994 ¢ 129: See note following RCW 4.24.550.
Severzibﬂity ~ 1992 ¢ 186: See note following RCW 9A.46.110.

Index, part headings not law - Severability -- Effective dates ~-- Application - 1990 ¢ 3: See RCW
18.155.900 through 18.155.902. - v '

RCW 71.05.427
Persons committed following dismissal of sex offense — Release of information authorized.

E3

In addition to any other information required to be released under this chapter, the department is authorized,
pursuant to RCW 4.24.550, to release relevant information that is necessary to protect the public, concerning a
specific person committed under RCW 71.05.280(3) or 71 .05.320(2)(c) following dismissal of a sex offense as
defined in RCW 9.94A.030.

[1990¢3 § 110.]

NOTES:

Index, part headings not law — Severability — Effective dates -- Application - 1990 ¢ 3: See RCW
18.155.900 through 18.155.902. ‘ ‘

RCW 71.05.430
Statistical data.

Nothing in this chapter shall be construed to prohibit the compilation and publication of statistical data for use by

government or researchers under standards, including standards to assure maintenance of confidentiality, set forth
by the secretary of the department of social and health services. :

[1973 istex.s.c 142 § 48.]

RCW 71.05.440 : » _ :
Action for unauthorized release of confidential information -- Liquidated damages — Treble damages —

Injunction.

Except as provided in RCW 4.24.550, any person may bring an action against an individual who has willfully
released confidential information or records concerning him or her in violation of the provisions of this chapter, for
the greater of the following amounts: ’

(1) One thousand dollars; or

(2) Three times the amount of actual damages sustained, if any. It shall not be a prerequisite to recovery under
this section that the plaintiff shall have suffered or be threatened with special, as contrasted with general, damages.

Any person may bring an action fo enjoin the release of confidential information or records concerning him or
her or his or her ward, in violation of the provisions of this chapter, and may in the same action seek damages as
provided in this section.

e
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The court fnay award to the plaintiff, should he or she prevail in an action authorized by this section, réasonable
attorney fees in addition to those otherwise provided by law.

[1990 ¢ 3 § 114; 1974 ex.s. ¢ 145 § 28; 1973 Ist ex.s. ¢ 142 §49.]

NOTES:

Index, part headings not law -- Severability -- Effective dates — Apﬁlicafion —1990 ¢ 3: See RCW
18.155.900 through 18.155.902. , :

9
4

RCW 71.05.445 »
Mental health services information -- Release to department of corrections — Rules.

(1) The definitions in this subsection apply throughout this section unless the context clearly requires otherwise.

(a) "Information related to mental health services" means all information and records compiled, obtained, or
maintained in the course of providing services to either voluntary or involuntary recipients of services by a mental
health service provider. This may include documents of legal proceedings under this chapter or chapter 71.34 or
10.77 RCW, or somatic health care information. .

(b) "Mental health service provider" means a public or private agency that provides services to persons with
mental disorders as defined under RCW 71.05.020 and receives funding from public sources. This includes
evaluation and treatment facilities as defined in RCW 71.05.020, community mental health service delivery
systems, or community mental health programs as defined in RCW 71.24.025, and facilities conducting
competency evaluations and restoration under chapter 10,77 RCW. : :

(2) Information related to mental health services delivered to a person subject to chapter 9.94A or 9.95 RCW
shall be released, upon request, by a mental health service provider to department of corrections personnel for
whom the information is necessary to carry out the responsibilities of their office. The information must be
provided only for the purpose of completing presentence investigations, supervision of an incarcerated person,
planning for and provision of supervision of a person, or assessment of a person’s risk to the community. The
request shall be in writing and shall not require the consent of the subject of the records.

(3) The information to be released to the department of corrections shall include all relevant records and reports, .
as defined by rule, necessary for the department of corrections to carry out its duties, including those records and
reports identified in subsection (2) of this section. _ R

(4) The department and the department of corrections, in consultation with regional support networks, mental
health service providers as defined in subsection (1) of this section, mental health consumers, and advocates for
persons with mental illness, shall adopt rules to implement the provisions of this section related to the type and
scope of information to be released. These rules shall: : :

(a) Enhance and facilitate the ability of the department of corrections to carry out its responsibility of planning
and ensuring community protection with respect to persons subject to sentencing under chapter 9.94A or 9.95
RCW, including accessing and releasing or disclosing information of persons who received mental health services

as a minor; and '

(b) Establish requirements for the notification of persons under the supervision of the department of corrections
- regarding the provisions of this section. ‘
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~

(5) The inf"ormation received by the department of corrections under this section shall remain confidential and”
subject to the limitations on disclosure outlined in chapter 71.05 RCW, except as provided in RCW 72.09.585,

(6) No mental health service provider or individual employed by a mental health service provider shall be held
responsible for information released to or used by the department of corrections under the provisions of this
section or rules adopted under this section except under RCW 71.05.670 and 71.05.440.

(7) Whenever federal law or federal regulations restriét the release of information contained in the treatment
records of any patient who receives treatment for alcoholism or drug dependency, the release of the information

. may be restricted as necessary to comply with federal law and regulations,

(8) This section does not modify the terms and conditions of disclosure of information related to sexually
transmitted diseases under chapter 70,24 RCW. ‘ : .

[2002 ¢ 39 § 2; 2000 ¢ 75 § 3.]

NOTES:

Intent — 2000 ¢ 75: "It is the intent of the legislature to enhance and-fa’c:ilitate; the ability of the department of

corrections to carry out its responsibility of planning and ensuring community protection with respect to persons
subject to sentencing under chapter 9,94A RCW by authorizing access to, and release or disclosure of, necessary
information related to mental health services. This includes accessing and releasing or disclosing information of

persons who received mental health services as a minor. The legislature does not intend this act to readdress access
to information and records regarding continuity of care. , :

The legislature recognizes that persons with mental illness have a right to the confidentiality of information
related to mental health services, including the fact of their receiving such services, unless there is a state interest
that supersedes this right. It is the intent of the legislature to balance that right of the individual with the state

interest to enhance public safety.” [2000 ¢ 75 § 1] -

RCW 71.05.450
Competency -- Effect - Statement of Washington law.

Competency shall not be determined or withdrawn by operation of; or under the provisions of this chapter. Except
as chapter 9.41 RCW may limit the right of a person to purchase or possess a firearm or to qualify for a concealed
pistol license, no person shall be presumed incompetent or lose any civil rights as a consequence of receiving
evaluation or treatment for mental disorder, either voluntarily or involuntarily, or certification or commitment
pursuant to this chapter or any prior laws of this state dealing with mental illness. Any person who leaves a public
or private agency following evaluation or treatment for mental disorder shall be given a written statement setting .

forth the substance of this section.
[1994 sp.s. ¢ 7 § 440; 1973 Ist ex.s. ¢ 142 § 50.]

NOTES: ,
Finding -- Intent - Severability — 1994 sp.s. ¢ 7: See notes following RCW 43.70.540,

Effective date — 1994 sp-s. ¢ 7 §§ 401-410, 413-416, 418-437, and 439-460: See note following RCW
9.41.010. A

e S
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RCW 71.05.460
. Right to counsel.

Every person involuntarily detained shall immediately be informied of his or her rj ght to a hearing to review the
legality of his or her detention and of his or her right to counsel, by the professional person in charge of the facility

- providing evaluation and treatment, or his or her designee, and, when appropriate, by the court, If the person so
elects, the court shall immediately appoint an attorney to assist him or her.

[1997 ¢ 112 § 33; 1973 Istex.s. ¢ 142 § 51]

q

RCW 71.05.470
Right to examination.

A person challenging his or her detention or his or her attorney, shall have the right to designate and have the court
appoint a reasonably available independent physician or licensed mental health professional to examine the person
detained, the results of which examination may be used in the proceeding, The person shall, if he or she is

financially able, bear the cost of such expert information, otherwise such expert examination shall be at public
expense.

[1997 ¢ 112 § 34; 1973 1stex.s.c 142 § 527 .

RCW 71.05.480

Petitioning for release - Writ of habeas corpus.

Nothing contained in this chapter shall prohibit the patient from petitioning by writ of habeas corpus for release. A
[1974 ex.s. c 145 § 29; 1973 1st ex.s. ¢ 142 § 53.]

RCW 71.05.490

Rights of persons committed before January 1, 1974.

Nothing in this chapter shall prohibit a person committed on or prior to January 1, 1974, from exercising a right

-

* available to him or her at or prior to January 1, 1974, for obtaining release from confinement.
[1997 ¢ 112 § 35; 1973 1stex.s. c 142 § 54.3

RCW 71.05.500
Liability of applicant.

Any person making or filing an application alleging that a person should be involuntarily detained, certified, :
committed, treated, or evaluated pursuant to this chapter shall not be rendered civilly or criminally liable where the

making and filing of such application was in good faith.

[1973 1stex.s. c 142 § 55.]

e -

' http://www.leg.wa.gov/rcw/index.cfm?ﬁlseactiQn=chapter&chapter=71.OS&RequestTimeout=500 - 11/17/2003

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER | D0087102



RCW 71 . 05 CHAPTER | Page 46 of 54

RCW 71.05.510
Damages for excessive detention.

Any individual who knowingly, wilfully or through gross negligence violates the provisions of this chapter by
detaining a person for more than the allowable number of days shall be liable to the person detained in civil
damages. It shall not be a prerequisite to an action under this section that the plaintiff shall have suffered or be
threatened with special, as contrasted with general damages. '

(1974 ex.s. c 145 § 30; 1973 Ist ex.s. ¢ 142 § 56.]

RCW 71.05.520
Protection of rights — Staff.

The department of social and health services shall have the responsibility to determine whether all rights of
individuals recognized and guaranteed by the provisions of this chapter and the Constitutions of the state of
Washington and the United States are in fact protected and effectively secured. To this end, the department shall
assign appropriate staff who shall from time to time as may be necessary have authority to examine records,

inspect facilities, attend proceedings, and do whatever is necessary to monitor, evaluate, and assure adherence to
such rights. Such persons shall also recommend such additional safeguards or procedures as may be appropriate to
secure individual rights set forth in this chapter and as guaranteed by the state and federal Constitutions. :

[1973 Istex.s. c 142 § 57.]

RCW 71.05.525 ,
Transfer of person committed to juvenile correction institution to institution or facility for mentally ill
juveniles, :

When, in the judgment of the department, the welfare of any person committed to or confined in any state juvenile
correctional institution or facility necessitates that such a person be transferred or moved for observation, diagnosis
or treatment to any state institution or facility for the care of mentally ill juveniles the secretary, or his or her
designee, is authorized to order and effect such move or transfer: PROVIDED, HOWEVER, That the secretary
shall adopt and implement procedures to assure that persons so transferred shall, while detained or confined in
such institution or facility for the care of mentally ill juveniles, be provided with substantially similar opportunities-
for parole or early release evaluation and determination as persons detained or confined in state juvenile
correctional institutions or facilities: PROVIDED, FURTHER, That the secretary shall notify the original
committing court of such transfer. ' o ,

[1997 ¢ 112 § 36; 1975 Ist ex.s. ¢ 199 § 12.]

RCW 71.05.530

Facilities part of comprehensive mental health program.

Evaluation and treatment facilities authorized pursuant to this chapter may be part of the comprehensive
community mental health services program conducted in counties pursuant to chapter 71.24 RCW, and may

receive funding pursuant to the provisions thereof,

[1998 ¢ 297 § 23; 1973 1Istex.s. ¢ 142 § 58.]

L.
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<

- NOTES:

Effective dates -- Severability - Intent — 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.550
Recognition of county financial necessities.

The department of social and health services, in planning and providing funding to counties pursuant to chapter

-

- 71.24 RCW, shall recognize the financial necessities imposed upon counties by plementation of this chapter and
shall consider needs, if any, for additjonal community mental health services and facilities and reduction in

1973 1st ex. sess.

[1973 Istex.s. c 142 § 60.]

RCW 71.05.560
Adoption of rules.

The department shall adopt such rules as may be necessary to effectuate the jntent and purposes of this chapter,
which shall include but not be limited to evaluation of the quality of the program and facilities operating pursuant
to this chapter, evaluation of the effectiveness and cost effectiveness of such programs and facilities, and
procedures and standards for certification and other action relevant to evaluation and treatment facilities.

[1998 ¢ 297 § 24; 1973 1st ex.s. c 142 § 61,]

NOTES:
Effective dates -- Severability -- Intent - 1998 ¢ 297: See notes following RCW 71.05.010.

RCW 71.05.5601 -
Rule making -- Medicaid -- Secretary of corrections -- Secretary of social and health services.

See RCW 72.09.380.

RCW 71.05.5602 ’ , :
Rule making — Chapter 214, Laws of 1999 -- Secretary of corrections - Secretary of social and health

services.

See RCW 72.09.381.

RCW 71.05.570
Rules of court.
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The supreme court of the state of ‘Washington shall adopt such rules as it shall deem necessary with respect to the
court procedures and proceedings provided for by this chapter.

"[1973 Istex.s. ¢ 142 § 62.]

RCW 71.05.575
Less restrictive alternative treatment — Consideration by court.

(1) When making a decision under this chapter whether to require a less restrictive alternative treatment, the court
shall consider whether it is approptiate to include or exclude time spent in confinement when determining whether
the person has committed a recent overt act. : - '

(2) When determining whether an offender is a danger to himself or herself or others under this chapter, a court
shall give great weight to any evidence submitted to the court regarding an offender’s recent history of judicially
required or administratively ordered involuntary antipsychotic medication while in confinement.

[1999¢214 § 6.1

NOTES:

Intent — Effective date -- 1999 ¢ 214: See notes following RCW 72.09.370.

RCW 71.05.610
Treatment records — Definitions.

As used in this chapter or chapter 71.24 or 10.77 RCW, the following words and phrases shall have the meanings.
indicated. : : ,

(1) "Registration records” include all the records of the department, regional support networks, treatment
facilities, and other persons providing services to the department, county departments, or facilities which identify
individuals who are receiving or who at any time have received services for mental illness.

(2) "Treatment records" include registration and all other records concerning individuals who are receiving or
who at any time have received services for mental illness, which are maintained by the department, by regional
support networks and their staffs, and by treatment facilities. Treatment records do pot include notes or records
maintained for personal use by an individual providing treatment services for the department, regional support

. networks, or a treatment facility if the notes or records are not available to others.

[1989 c 205 § 11.]

NOTES:

Contingent effective date — 1989 ¢ 205 §§ 11-19: *"Sections 10 through 19 of this act shall take effect on July
1, 1995, or when regional support networks are established." [1989 ¢ 205 § 24.] See note following chapter digest.

*Reviser's note: The reference to "sections 10 through 19 of this act" is incorrect. The reference should have
been to "sections 11 through 19 of this act," which are codified as RCW 71.05.610 through 71.05.690.

S
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RCW 71.05.620 _
Treatment records — Informed consent for disclosure of information -- Court files and records.

(1) Informed consent for disclosure of information from court or treatment records to an individual, agency, or
organization must be in writing and must contain the following information:

(2) The name of the individual, agency, or organization to which the disclosure is to be made;

(b) The name of the individual whose treatment record is being disclosed;

2
3

(c) The purpose or need for the disclosure;

(d) The specific type of information to be disclosed;

(e) The time period during which the consent is effective;

(f) The date on which the consent is signed; and

(2) The signature of the individual or person leg;ally authorized to give consent for the individual.

(2) The files and records of court proceedings under chapter 71.05 RCW shall be closed but shall be accessible
to any individual who is the subject of a petition and to the individual’s attorney, guardian ad litem, resource
management services, or service providers authorized to receive such information by resource management

services. '
[1989 ¢ 205 § 12.]

NOTES:

Contingent effective date -- 1989 ¢ 205 §§ 11-19: See note following RCW 71.05.610.

RCW 71.05.630
Treatment records — Confidential -- Release.

(1) Except as otherwise provided by law, all treatment records shall remain confidential. Treatment records may be
released only to the persons designated in this section, or to other persons designated in an informed written B

- consent of the patient. '

(2) Treatment records of an individual may be released without informed written consent in the following
circumstances:

(a) To an individual, organization, or agency as necessary for management or financial audits, or program
monitoring and evaluation. Information obtained under.this subsection shall remain confidential and may not be
used in a manner that discloses the name or other identifying information about the individual whose records are

being released.
(b) To the department, the director of regional support networks, or a qualified staff member designated by the

director only when necessary to be used for billing or collection purposes. The information shall remain

jeco o
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confidential. ~
(c) For purposes of research as permitted in chapter 42.48 RCW.
(d) Pursuant to lawful order of a court.

(¢) To qualified staff members of the department, to the director of regional support networks, to resource
management services responsible for serving a patient, or to service providers designated by resource management
services as necessary to determine the progress and adequacy of treatment and to determine whether the person
should be transferred to a less restrictive or more appropriate treatment modality or facility. The information shall

remain confidential. ¢

(f) Within the treatment facility where the patient is receiving treatment, confidential information may be
disclosed to individuals employed, serving in bona fide training programs, or participating in supervised volunteer
programs, at the facility when it is necessary to perform their duties.

(g) Within the department as necessary to coordinate treatment for mental illness, developmental disabilities,
alcoholism, or drug abuse of individuals who are under the supervision of the department.

(h) To a licensed physician who has determined that the life or health of the individual is in danger and that
treatment without the information contained in the treatment records could be injurious to the patient's health.
Disclosure shall be limited to the portions of the records necessary to meet the medical emergency.

(1) To a facility that is to receive an individual who is involuntarily committed under chapter 71.05 RCW, or
upon transfer of the individual from one treatment facility to another. The release of records under this subsection
shall be limited to the treatment records required by law, a record or summary of all somatic treatments, and a
discharge summary. The discharge summary may include a statement of the patient's problem, the treatment goals,
the type of treatment which has been provided, and recommendation for future treatment, but may not include the
patient's complete treatment record. .

(i) Notwithstanding the provisions of RCW 71.05.390(7), to a correctional facility or a corrections officer who
is responsible for the supervision of an individual who is receiving inpatient or outpatient evaluation or treatment.
Except as provided in RCW 71.05.445 and 71.34.225, release of records under this section is limited to:

(i) An evaluation report provided purs'uant to a written supervision plan.

(ii) The discharge summary, including a record or summary of all somatic treatments, at the termination of any
treatment provided as part of the supervision plan. )

(iif) When an individual is returned from a treatment facility to a correctional facility, the information provided -
under (j)(iv) of this subsection. : .

(iv) Any information necessary to establish or implement changes in the individual's treatment plan or the level -
or kind of supervision as determined by resource management services. In cases involving a person transferred
back to a correctional facility, disclosure shall be made to clinical staff only.

(k) To the individual's counsel or guardian ad litem, without modification, at any time in order to prepare for
involuntary commitment or recommitment proceedings, reexaminations, appeals, or other actions relating to
*detention, admission, commitment, or patient’s rights under chapter 71.05 RCW.
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(D) To staff members of the protection and advocacy agency or to staff members of a private, nonprofit

corporation for the purpose of protecting and advocating the rights of pérsons with mental illpess or developmental

 disabilities. Resource management services may limit the release of information to the name, birthdate, and county
of residence of the patient, information regarding whether the patient was voluntarily admitted, or involuntarily

- committed, the date and place of admission, placement, or commitment, the name and address of a guardian of the
patient, and the date and place of the guardian's appointment. Any staff member who wishes to obtain additional
information shall notify the patient's resource management services in writing of the request and of the resource
management services' right to object. The staff member shall send the notice by mail to the guardian's address. If
the guardian does not object in writing within fifteen days after the notice is mailed, the staff member may obtain
the additional information. If the guardian objects in writing within fifteen days after the notice is mailed, the staff

member may not obtain the additional information.
(3) Whenever federal law or federal regulations restrict the release of information contained in the treatment

records of any patient who receives treatment for alcoholism or drug dependency, the department may restrict the
release of the information as necessary ‘to comply with federal law and regulations. ‘

[2000c 75 § 5; 1989 ¢ 205 § 13.]
* NOTES:
Intent — 2000 ¢ 75: See note following RCW 71.05.445.

Contingent effective date — 1989 ¢ 205 §§ 11-19: See note following RCW 71.05.610. -

RCW 71.05.640
Treatment records -- Access procedures.

(1) Procedures shall be established by resource manageinent services to provide reasonable and timely access to
individual treatment records. However, access may not be denied at any time to records of all medications and

somatic treatments received by the individual,

(2) Following discharge, the individual shall have a right to a complete record of all medications and somatic
treatments prescribed during evaluation, admission, or commitment and to a copy of the discharge summary
prepared at the time of his or her discharge. A reasonable and uniform charge for reproduction may be assessed.

" (3) Treatment records may be modified prior to inspection fo protect the conﬁdentiality of other patients or the
names of any other persons referred to in the record who gave information on the condition that his or her identity
remain confidential. Entire documents may not be withheld to protect such confidentiality. -

(4) At the time of discharge all individuals shall be informed by resource management services of their rights as V
provided in RCW 71.05.610 through 71.05.690.

- [2000 ¢ 94§ 11; 1999 ¢ 13 § 9. Prior; 1989 ¢ 205 § 14.]

NOTES:
Purpose -— Construction -- 1999 ¢ 13: See note following RCW 10.77.010.

Contingent effective date -- 1989 ¢ 205 §§ 11-19: See note following RCW 71.05.610.

pEL
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RCW 71.05.650
Treatment records — Notation of and access to released data.

Each time written information is released from a treatment record, the record's custodian shall make a notation in
the record including the following: The name of the person to whom the information was released; the
identification of the information released; the purpose of the release; and the date of the release. The patient shall
have access to this release data. ‘ ‘

[1989 ¢ 205 § 15.]

£

NOTES:
Contingent effective date - 1989 ¢ 205 §§ 11-19: See note following RCW 71.05.610.

RCW 71.05.660
Treatment records — Privileged communications unaffected.

Nothing in chapter 205, Laws of 1989 shall be construed to interfere with communications between physicians or
psychologists and patients and attorneys and clients. ' :

[1989 ¢ 205 § 16.]
NOTES:

Contingent effective date — 1989 ¢ 205 §§ 11-19: See note following RCW 71.05.610. -
RCW 71.05.670
Treatment records -- Violations -- Civil action.

Except as provided in RCW 4.24.550, any person, including the state or any political subdivision of the state,
violating RCW 71 -05.610 through 71.05.690 shall be subject to the provisions of RCW 71.05.440,

- {1999 ¢ 13 § 10. Prior: 1990 ¢ 3 § 115; 1989 ¢ 205 § 17.]
NOTES:
Purpose -- Construction -- 1999 ¢ 13: See note following RCW 10.77.010.

Index, part headings not law -- Severability -- Effective dates — Application 1990 ©3: See RCW
18.155.900 through 18.155.902. :

Contingent effective date - 1989 ¢ 205 §§ 11-19: See note fdllowing RCW 71.05.610.

RCW 71.05.680 ‘
Treatment records -- Access under false pretenses, penalty.

AL
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Any person who requésts or obtains confidential information pursuant tb RCW 71.05.610 through 71.05.690 under
false pretenses shall be guilty of a gross misdemeanor. - :

[1999 ¢ 13 § 11. Prior: 1989 ¢ 205 § 18.]
NOTES:
Purpose -- Construction -- 1999 ¢ 13: See note following RCW 10.77.010.

Contingent effective date — 1989 ¢ 205 §§ 11-19: See note following RCW 71.05.610.

#

RCW 71.05.690
Treatment records — Rules.

The department shall adopt rules to impiement RCW 71.05.610 through 71!05.680.
[1999 c 13 § 12. Prior: 1989 ¢ 205 § 19.]
NOTES:

Purpose -- Construction -- 1999 ¢ 13: See note following‘RCW 10.77.010.

Contingent effective date — 1989 ¢ 205 §§ 11-19: See note following RCW 71.05.610.

RCW 71.05.900
Severability --'1973 1st ex.s. ¢ 142,

If any provision of this 1973 amendatory act, or its application to any person or circumstance is held invalid, the
remainder of this act, or the application of the provision fo other persons or circumstances is not affected.

[1973 1stex.s. c 142 § 63.]
RCW 71.05.910
Construction ~- 1973 1st ex.s. ¢ 142.

Sections 6 through 63 of this 1973 amendatory act shall constitute a new chapter in Title 71 RCW, and shall be
considered the successor to those sections of chapter 71.02 RCW repealed by this 1973 amendatory act, :

[1973 Istex.s. ¢ 142 § 64.]
RCW 71.05.920
Section headings not part of the law.

Section headings as used in sections 6 through 63 of this 1973 amendatory act shall not constitute any part of law.

[1973 1stex.s. c 142 § 65.]

FEAR -
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RCW 71.05.930
Effective date — 1973 1st ex.s. ¢ 142.

This 1973 amendatory act shall take effect on January 1, 1974.

- [1973 1st ex.s. ¢ 142 § 67.]
RCW 71.05.940 . | -
Equal application of 1989 ¢ 420 i- Evaluation for developmental disability.
The provisions of chapter 420, Laws of 1989 shall apply equally to persons in the custody of the department on
May 13, 1989, who were found by a court to be not guilty by reason of insanity or incompetent to stand trial, or
who have been found to have committed acts constituting a felony pursuant to RCW 71 .05.280(3) and present a
substantial likelihood of repeating similar acts, and the secretary shall cause such persons to be evaluated to
ascertain if such persons are developmentally disabled for placement in a program specifically reserved for the
treatment and training of persons with developmental disabilities. '
[1999 ¢ 13 § 13; 1989 ¢ 420 § 18.]
NOTES:

Purpose -- Construction -- 1999 ¢ 13: See note following RCW 10.77.010.
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WAC 388-865-0203 Allocation formula for state hospital beds. The mental health division
(MHD) allocates nonforensic adult beds at the state hospital utilized by the regional support network
(RSN) based on the number of beds funded by the Legislature at that hospital,

~ (1) The allocation formula is (M x 40%)+(U x 35%)+(Px 25%) x F.

(a) M is the average number of Medicaid eligible persons in the RSN during the period of January
to December prior to the start of the biennium, divided by the average number of Medicaid eligible
persons at cach state hospital catchment area (westside for western state hospital and eastside for
eastern state hospital) during the same period;

(b) U is the number of each regional support network's average daily census at the state hospital
during the period of January to December prior to the start of each biennium divided by the average
daily census at the hospital based on the utilization of beds by the regional support network included
in the hospital catchment area during the same period;

(c) P is the percent of the general population that resides within the RSN based on the most recent
‘population estimate on December 1 of the year prior to the start of the biennium divided by the
general population in the hospital catchment area at the same time;

(d) F is the total number of funded nonforensic beds at each state hospital (westside for western
state hospital and eastside for eastern state hospital);

() The MHD will project and distribute tentative allocations upon issuance of the Governor's
budget, and upon enactment of the Legislative budget. The operative allocation will be made and
distributed at the start of each fiscal year.

(2) This formula will be phased in as follows:

(a) For July 1, 2001 to June 30, 2002, twenty five percent of the bed allocation will be based on
the new formula, and seventy five percent based on the 1999-2001 allocation;

(b) For July 1, 2002 to June 30, 2003, fifty percent of the allocation will be based on the new
formula and fifty percent based on the 1999-200] allocation;

(¢) For July 1, 2003 to June 30, 2004, seventy-five percent of the allocation will be based on the
new formula and twenty-five percent based on the 1999-2001 allocation;

(d) For July 1, 2004 to June 30, 2005 one hundred percent of the allocation will be based on the
new formula;

(¢) The formula will be recalculated on or about April 4, 2005 and each biennium thereafter based
on data that is current at that-time.

(3) If the in-residence census exceeds the finded capacity on any day or days within the fisca]
year, the MHD will assess liquidated damages calculated on the following formula;

(a) Only RSNs who are in excess of their individual allocated census on the day or each day of
over census will be assessed liquidated damages;
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(b) The amonnt of liquidated damages charged for each day will be the number of beds over the
funded capacity of the hospital multiplied by the state hospital daily bed charge consistent with RCW
43.20B.325;

(c) The amount of lignidated damages charged to each RSN will be a percentage based on the
number of beds over their allocation divided by the total number of beds over the funded capacity on
the day or each day of over census;

(d) The liquidated damages will be recovered by the MHD by a deduction from the monthly
payment made by the MHD two months afier the end of the month in which the in residence census
exceeded the state bed allocation of that RSN,

[Statutory Authority: RCW 71.05.560, 71.24.035 (5)(c),71.34,800 , 9.41.047; 43.20B.020, and 43.20B.335, 01-12-047, §
388-865-0203, filed 5/31/01, effective 7/1/01.]
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I. MATTERS RESOLVED PRIOR TO TRIAL
This matter came before the Court for tnal on November 10, 14-17, and 21-23,

2005 Certamn claims and counterclaims were resolved or partially resolved by pre-tnal
orders as indicated below All references are to plainuffs’ Fourth Amended Complaint and

Defendants’ Answer thereto

Claim A - Failure to Provide Adequate Care and Individuahzed Treatment.

All claims under this cause of action were compromised or dismissed. as reflected n the
Order of Enforcement entered September 9, 2005 and Order Granting Plaintiffs’ Motion
for Partial V(\)Iuntary Nonsuit entered October 7 2005

Claim B - Due Process Violations Portions of plaintiffs’ claims under this cause

of action were compromised or dismussed, as reflected m the Order of Enforcement
entered September 9, 2005 and the Order Re Cross Motions for Summary Judgment on
Long Term Care Patients entered October 7, 2005 The claim under this cause of action
relating to “alleged violation of substantive due process nghts for defendants® failure to
admut patients to Western State Hospital commutted under the ITA for 90 or 180 days™

was abandoned by the Plaintiffs and 1s hereby dismissed

Claim C - Refusal to Accept Responsibility for Patients Commutted to the
State’s Custody for Long-Term Care Liability issues regarding this claim were

resolved by the Order Re Cross Motions for Summary Judgment on Long Term Care

Patients entered October 7, 2005
Clamm D - Failure to Make WSH Beds Available To PCRSN for Short Term

E&T Services Claim dismussed on plamntiffs motion for summary judgment, as

reflected in the Order Granting In Part and Denying In Part Plamtiffs’ Motion for Partial

Summary Judgment Re 85% Requirement™ entered November 10, 2005

LAW OFFICES
BENNFTT BIGELOW & | FFDOM, P S.

1700 Seventh Avenue Suite 1900
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Clamm E - Failure to Fund Community and Residential Services — Unlawful

Agency Action. Voluntanly disnussed by planuff, as reflected 1n the Order Granting
Plainuffs’ Motion for Partial Voluntary Nonsuit entered October 7 2005

Clamm F - Unfunded Mandates, Violation of RCW 43 135060 Dismissed as
moot with respect to long term patients by the Order Re Cross Motions for Summary
Judgment on Long Term Care Patients entered October 7 2005, and voluntarily dismissed
by plaintiffs n all other respects as reflected n the Order Granting Plaintiffs’ Motion for

Partial Voluntary Nonsuit entered October 7, 2005

Claim G - Invahdity of Rule and Contractual Provision Pertamning to Bed
Allocation and Ligwidated Damages as apphed to PCRSN Invalidity of rule and

contract provision, as well as hability 1ssues resolved as reflected in the Order Granting
Pierce County s Motion for Partial Summary Judgment on Liqudated Damages entered

October 7, 2005

Claim H - Alternative Claim, Failure to Comply with WAC 388-865-0203(e).

Voluntanly dismussed by plantiffs as reflected 1n the Order Granting Plaintiffs’ Motion
for Partial Voluntary Nonsuit entered October 7, 2005

Claim I - Failure to Comply with Regquirements of WAC 388-865-0526 related

to_Single Bed Certification. Resolved by the parties as reflected 1n the Order of
Disnussal Re Single Bed Certification Claim entered November 8 2005

Clamm K - Invahdity of Laws of 2001, Ch. § 204(e) and WAC 388-865-0201
Dismissed on defendants motion, as reflected 1n the Court’s September 30, 2005 Order
Denyng Plaintffs’ Motion for Partial Summary Judgment Re WAC 388-865-0201 and
Laws of 2001 2™ Ex Sess, Ch 7, § 204(1XE), and Granting Defendants Motion for
Partial Summary Judgment Re WAC 388-865-0201 and Laws of 2001, 2™ Ex Sess, Ch

7, § 204(1XE)
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Clam L - Contracts Violate Federal Medicaid Law and Poh . Defendants
=== 00a%¢ Teceral VMedicawd Law and Pohcy.

asserted by motion that Plaintffs sought to enforce federal Medicaid Law through a
private right of action under Section 1983 In response 1o Defendants’ Motion for Partial
Summary Judgment filed on August 12, 2005, Plaintiffs stated on the record that they
were not making any claim based upon a private right of action under Medicaid law The
Court deferred ruling on Defendants’ subsequent Motion for Parhial Summary Judgment
Re Contractual Medicaid Claim and 1ssues raised therein were resolved at trial and are
addressed n this Order Prior to tnal, Plaintiffs” withdrew that aspect of this claim
regarding the actuanal soundness of the Medicaid rates used by Defendants
DEFENDANTS’ COUNTERCLAIMS AGAINST PIERCE COUNTY ' AND

PIERCE COUNTY REGIONAL SUPPORT NETWORK. Voluntarily dismissed in
e T R IUNAL SUFPORT NETWORK ,

certain respects as reflected in the Court’s Order of Enforcement entered September 9

2005, and dismissed 1n all remasning aspects on plaintiffs’ mouion, as reflected n the
Order Granting In Part and Denying In Part Plainuffs' Motion for Partial Summary
Judgment Re “85% Requirement ’ entered November 10, 2005
II. CLAIMS RESOLVED AT TRIAL

The following claims were tried to the Court

1 The portion of Pierce County’s Claim C for recovery of its unreimbursed
costs, and interest thereon, of caring for patients committed to the custody of the
Department of Social and Health Services for 90 or 180 days under the Involuntary

Treatment Act
2 The portion of Pierce County’s Claim G for refund of hquidated damages

and interest thereon

3 Pierce County’s Claim J alleging that, 1n the development of contracts with
PCRSN DSHS failed to follow the requirements of RCW Ch 71 24 300 and that the
2003-2005 contracts between PCRSN and DSHS imposed obligations on PCRSN with

LAW OFFILES
BFNNF I7 BIGELOW & LEEDOM, PS.

1700 Seventh Avenue Suite 1900
FINDINGS OF FACT AND CONCLUSIONS Scattle Wash, 9810}

OF LAW - Page 4 1206) 622 551 |
SLCANKETD




W 0 N9 0 v s WO e

M—-——-——-———
O\O“\IG\M#NN"°

2]

respect to persons and services not covered by Medicaid, which obligations were not
consistent with the those set forth in RCW 71 24 300(1) and with the amount of ‘available
resources™ provided to PCRSN as specified mn RCW 71 24 035(15)

4 Pierce County’s Claim L alleging that the 2001-2003 and 2003-2005
contracts between PCRSN and DSHS, including the process of reconcihng mpatent
community hospital billings specified therein, violated the provisions of those contracts
requinng that they be consistent with federal Medicaid law and policy because the
contracts required the expenditure of “Medicaid savings” to provide services to persons
not enrolled in the Medicaid program or to provide services not covered by Medicaid

5 Defendants’ claims for offset of monies allegedly owed by PCRSN to
DSHS as a result of PCRSN's decision to use the MMIS billing and payment for
processing inpatient community hospital billings and the subsequent reconcihation
process associated with those claims and Pierce County’s affirmative claim in response
that the reconcihiation process violates L 2005 —— (Section 204(1)(b) Engrossed
Substitute Senate Bill 6090 ) In addition Defendants’ claims for offset, to any damages
awarded at trial, from the Inpatient Emergency Pool (IPEP or IEP) funds provided to
PCRSN

The Court heard testimony received documentary evidence, and 1ssued an oral
ruling on November 23, 2005 Now, in accordance with CR 52 the Court now makes the
following findings of fact and conclusions of law

1I1. FINDINGS OF FACT
A. Financial Responsibility for Long Term Patients

] On October 7, 2005 the Court entered an Order re Cross Motions for
Summary Judgment on Long Term Patients including Findings of Fact and Conclusions
of Law as required by RCW 34 05 574 The Findings of Fact set forth 1n that Order are

incorporated herein as if set forth in tull
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2 PCRSN incurred unreimbursed costs as a result of the refusal by Western
State Hospital {(WSH) of patients commutted to the custody of Department of Social and
Health Services (DSHS) for 90 or 180 days under the Involuntary Treatment Act (ITA)

3 The amount of PCRSN’s unreimbursed costs of caring for 90 and 180 day
patients committed to the custody of the DSHS under the ITA who WSH declined to
accept for census reasons is reasonably and appropriately determined by using the
“Medicare Ratio of Costs to Charges™ method presented through the testimony of Dr
Neal Wallace and reflected in Tnial Exhubit 1, or $772,588 07 for those patients hsted on
Exhibit | Costs associated with these patients were calculated beginning at 12 01 AM on
the day following WSH's refusal and continuing through the date of discharge from Puget
Sound Behavioral Health (PSBH) PCRSN's unreimbursed costs are a hiquidated sum

% am -
M“Mﬂmmmmple
I 9 nning from ays alier the
De r22 2 1ents hsted on. -

Em%m&mmmmmmmmgsr——

Sums which Pierce County recerved under the “Inpatient Emergency Pool”

£ 177 0%6
7 On October 7, 2005 the Cdurt entered an Order Granting Pierce County's

Motion tor Parial Summary Judgment on Liquidated Damages, including Findings of
Fact and Conclusions of Law as required by RCW 3405574 The Findings of Fact set

forth in that Order are incorporated herein as if set forth in full
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committed by the courts to the custody ot DSHS for 90 or 180 days pursuant to the Df;'P

Involuntary Treatment Act
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8 Defendants withheld the sum of $1,082.435 35 from payments to PCRSN
as hquidated damages, as shown i Tnal Exhibit 7 PCRSN was not economically
harmed by the imposition of hquidated damages because 1t passed on the imposition of
Liquidated Damages to 1ts providers who n tumn reduced services and thus, they were also

not economically harmed

amount of $355-96.

10 The amount of hquidated damages withheld by Defendants from PCRSN

was passed through to PCRSN s community mental health providers, who 1n turn reduced
the level of mental health services provided If the hquidated damages had not been
withheld these funds would have been paid to PCRSN and used for additional mental
health services C.  Contract Process and Contract Terms.

1 The State, instead of directing all funding resources to state-only
nonMedicaid services. was using its funding resources to draw down more federal dollars
than were needed to provide all of the required Medicaid services to Medicaid recipients
within the state of Washington’s mental health system These unused Medicaid dollars
are commonly referred to as * Medicaid savings” dollars  Washington’s mental health
system benefited because more federal matching dollars were brought into the state of
Washington

2 By failing to stop the process whereby the State used 1ts resources to draw
down additional federal dollars not needed to provide the Medicaid services to patients

within the state of Washington, the federal government tacitly agreed to this use The
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bienmal waivers between CMS and DSHS provide further evidence that the use of
Medicaid funds was acceptable to the federal government

3 In the 01-03 and 03-05 bienmia PCRSN contracted with DSHS to provide
commumty mental health treatment services to both Medicaid and nonMedicaid
recipients PCRSN objected to several aspects of the 2001-2003 and 2003-2005 RSN
contracts prior to sigmng Pierce County made its objections to vanous aspects of the
contracts through verbal exchanges, as well as wnitten, e-mauls, letters, and memorandum
that commemorated or documented what the protests were about But 1t was not the
features of the failure to provide sufficient state-only dollars to fund these contracts that
were the subject of the protest or the objections

4 Before signing the contracts, Pierce County knew that the contracts did not
provide sufficient state-only funds to deliver all scrvices Prerce C ounty might provide
under the contracts

5 Durning the 01-03 contract peniod, Pierce County earnestly discussed
terminating the contract with DSHS because 1t felt disadvantaged by the contract

6 Pierce County realized that 1t was not required to sign the 01-03 or the 03-
05 contracts and that it could terminate the contracts for convenience upon 90 days notice

7 For the 01-03 and 03-05 contract period Pierce County RSN elected to
sign that contracts despite the objections it raised

8 DSHS contracted with Pierce County RSN to provide community mental
health services within the amount of funding appropriated by the legislature  The
contracts 1dentified specific services to be provided and the specific amounts that were

available to provide those services Any services, and funds used by PCRSN to provide
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services beyond the amount of state-only and/or Medicaid funds appropnated by the
Legislature and allocated through the contracts and legislative appropriations were
voluntarily provided

9 Based on the total amount of funding appropniated by the Legislature and
allocated to PCRSN under the contracts. 1t had available all of the financial resources 1t
needed to pay for the services 1t provided under the 01-03 and 03-05 contracts
D Federal Medicaid Law and Pohicy

1 The general federal policy 1s that Medicard dollars are to be used for
Medicaid treatment services

2 In a 1998 letter from CMS (formerly known as HCFA) to Medicaid state
directors CMS indicated that 1t would not permit the State to require Medicayd money to
be used for non-Medicaid services CMS approved section 1915(b) waivers bienmally
Beginning July 1, 2005, CMS made 1t clear that Medicaid dollars were not to be used
under any circumstances, voluntarily or mandated, to provide non-Medicaid services

3 During at least the interim between July 1, 2000 and before July 1, 2005,
CMS tacitly permitted the use of Medicaid dollars for other services

4 By signing the 2001-2003 and 2003-2005 RSN contracts Pierce County
RSN relied on Medicaid funds to pay for non-Medicaid services as was permitted by the
federal government untl July I 2005 Pierce County knew that the contracts did not
provide sufficient state-only funds to provide the non-Medicaid services required under
the contract Sometime prior to July 1, 2005, CMS determined that it had been paying too

much for Medicaid services n the State of Washington So, beginning July 1, 2005, CMS

will pay less
LAV OFFILES
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5 As a way to meet its obhgations to provide short-term inpatient care to both
non-Medicaid and Medicaid recipients under RCW 71 24 300 and the contracts with
DSHS 1n August 2000, PCRSN purchased Puget Sound Hospital, and has operated 1t
since as Puget Sound Behavioral Health Hosprtal, which s an Institution for Mentally
Disease (IMD) as defined by Medicaid

6 Plaintiffs withdrew the claim that the 01-03 and 03-05 Medicaid rates paid
under the contracts by the Defendants did not meet the actuaral soundness requirement of
federal Medicaid law and pohcy
E. PCRSN’s use of the MMIS system and DSHS's subsequent reconcihation.

1 The 01-03 and 03-05 contracts require PCRSN to authorize inpauent
hospitalization for its consumers when medically necessary, and to pay for short-term
commumty mental health inpatient care to PCRSN recipients out of the funds 1t receives
under the contracts

2 The contracts require PCRSN to either pay community hospitals directly
for care those facilities provide to PCRSN authonized consumers, or PCRSN can elect to
allow the community hospitals to submit an inpatient bill 10 DSHS through the MMIS
payment system  MMIS 1s a separate accounting and billing system from the DSHS
Mental Health Division’s accounting system for the Regional Support Networks

3 DSHS’ decision to allow community hospitals, caring for PCRSN patients
to use the MMIS system, was made as an admimistrative convenience because of the
complicated and time consuming process nvolved 1n the hospital billing process If
PCRSN elects to have the communiy hospitals bill through the MMIS payment system,
DSHS 1s then acting as an termediary  Thus, when commumty hospitals receive
payment directly from the MMIS system for PCRSN authorized patients, the DSHS

Mental Health Division must reconcile the funds advanced through the MMIS system
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4 The DSHS Mental Health Division reconciles the funds advanced through
the MMIS system from the contracted funds PCRSN receives through the regular
monthly payment process by which the Mental Health Division distnbutes funds to
PCRSN

5 For all relevant periods PCRSN elected to have commumty hospitals,
other than Puget Sound Behavioral Health hospial use the MMIS billing and payment
system for PCRSN authonzed patients cared for in those other community hospitals In
May 2003, PCRSN authorized Puget Souhd Behavioral Health to use the MMIS billing
and payment system Pnor to that ime, PCRSN paid Puget Sound Behavioral Health
hospital directly for the care 1t provided to PCRSN authorized patients

6  Community hospitals. including Puget Sound Behavioral Health, have up
to 12 months in which to submit the bill for inpatient care to the MMIS system, and
PCRSN has a total of 18 months trom the date of admission m which to dispute whether a
particular patient 1s really a PCRSN patient or whether that patient belongs to another
Regional Support Networh This process 1s reterred to as the ‘18 month reconcihation
process °

7 When PCRSN elects to use the MMIS system and DSHS advances funds to
Puget Sound Behavioral Health or other community hospitals through the MMIS system,
and the amount paid by MMIS exceeds the amount of funds withheld by DSHS for that
purpose, PCRSN receives more funds than the amount of funds appropriated by the
Legslature and provided for in the contracts

8 The Mental Health Division has continued the 18 month reconcihation
process for PCRSN s npatient claims incurred during the 2003-2005 contract peniod
using funds appropnated by the Legislature for the 05-07 bienma

IV ___ CONCLUSIONS OF LAW

A Long Term Patients.
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| On October 7, 2005 the Court entered an Order re Cross Motions for
Summary Judgment on Long Term Patients, including Findings of Fact and Conclusions
of Law as required by RCW 3405574 The Conclusions of Law set forth in that Order
are incorporated herein as if set forth in full

2 Pursuant to the October 7, 2005 order, PCRSN s entitled to recover under a
quasi contract or breach of contract claim, the unreimbursed costs of caring for patients
committed by the courts to the custody of DSHS for 90 or 180 days pursuant to the
Involuntary Treatment Act Plaintiffs have no obligation under the statutes or their
contract with the state, to provide care to long-term patients Defendants breached their
contracts with PCRSN by mustakenly nterpreting those contracts as shifting responsibihity
for 90 or 180 day patients to PCRSN or alternatively under a quasi-contract theory

3 Under quasi-contract or breach of contract, the unreimbursed costs claimed by
PCRSN and depicted 1n Tnial Exhibit | are reasonable and appropriate

4 The appropniate measure of plaintiffs® unreimbursed costs 1s through the
apphication of the Medicare Ratio of Cost To Charges to the charges incurred from 12 0]
am following the day of commitment if WSH declines to timely admit the patent unnl
the date the patient was discharged from PSBH The unreimbursed costs claimed by
PCRSN and depicted in Tnal Exhibit | and as set forth in the Findings are reasonable and
appropriate

5 With respect to 90 or 180 day patients commutted to the custody of DSHS
whom Western State Hospital declined to accept for census-related reasons subsequent to
the last date mdicated on Exhibit 1, defendants must compensate PCRSN for the
unreimbursed costs of canng for those patients using the Medicare Ratio ot Costs 1o

Charges methodology set forth in Trial Exhubit |

6 PCRSN 1s entitled to recover the amount of unreimbursed costs set forth 1n

the Findings an
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1 PCRSN s entitled to a refund of the amount of hquidated damages
withheld
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3 Although neither the plamnuffs nor their providers suffered a loss from the
withholding of hquidated damages, the State should n no way benefit from wrongfully
withholding the hquidated damages from the plannffs As a result, the Court has
fashioned an equitable remedy the PCRSN s entitlement to a refund of hquidated damages
paid and interest thereon 1s conditioned upon the use of the refunded hquidated damages
and interest to provide new or additional mental health services within 1ts service arca
Upon payment to PCRSN by Defendants of the amount representing the unlawfully
withheld hquidated damages and mterest thereon, PCRSN must hold those funds and not
disburse them unt1l a plan for their use 1s erther approved by Defendants or by this Court
Defendants shall not unreasonably fail to approve such a plan
C Contract Process and Contract Terms

1 RCW 71 24 035 s the statute whereby the Legislature gave DSHS and the
Mental Health Division authonty to contract for community mental health services within
the funds appropniated by the Legislature This statute along with RCW 43 88 requires
DSHS to contract for community mental health services within the amount appropnated
by the Legislature for each biennium

2 RCW 7124 300 placed réquirements on Regional Support Networks to
provide certain community services, again, within available resources and RCW
71 24 025 has defined available resources There was confusion, until most recently, as to
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whether the State’s share of Medicaid dollars was included within available resources It
1s now clear that both the federal Medicaid dollars and the state funds used to match the
federal Medicaid dollars are not included within the defimtion of available resources

3 The Pierce County Plamntiffs were not legally required to enter into the 01-
03 and 03-05 contracts Despite any concerns or 1ssues Pierce County had with the terms
or process used for these contracts, 1t voluntanly and with full knowledge, entered into
these contracts

4 According to RCW 71 24 300, the Pierce County RSN had no obhigation to
provide any mental health treatment resources for non-Medicaid patients beyond the
resources that were available according to the statutory provision But n no case did
Pierce County have the nght to be compensated for services 1t did provide beyond the
state-only resources provided under the contract because 1t chose to do so

5 If Prerce County believed that 1t did not have sufficient resources required
by statute for the provision of these services its remedy was to not provide the services
The remedy was not to provide milhions of dollars’ worth of services specifically
identified n the contract with specific contractual amounts and then to later sech
additional reimbursement for the already provided services

6 The remedy would have been for Pierce County not to have provided those
services if it believed that they were not within the statutory defimtion Pierce County had
a legal nght to terminate the contracts by giving only 90 days notice and voluntanly
chose not to terminate

7 The 01-03 and 03-05 contracts did not incorporate terms unlawful under
ch 71 24 RCW
D Contracts and Medicaid Law and Pohicy.

) During the relevant time period between July 1, 2000 and betore July 1
2005, CMS tacitly permtted the use of Medicaid dollars for nonMedicaid services
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2 The 01-03 and 03-05 contracts allocated state-only money and Medicaid
money appropriated by the Legislature Pierce County knew, before signing the contracts.
that there would not be enough state-only money to cover all the contract services and that
it would be using Medicaid funds provided under the waiver to cover nonMedicaid

S€rvices

3 Pierce County was not legally required to sign the 01-03 and 03-05
contracts
4 Pierce County's entry into these contracts was a voluntary acceptance and
determination as to how all of the funds provided for under the contracts both Medicaid

and state-only funds. would 1n fact be used

5 The 01-03 and 03-05 contracts are not invalid and do not violate federal

policy in the expenditure of what has been referred to in this tnal as Medicaid savings for

E. Reconcihation Process

non-Medicaid services 'ﬁ
skt ]

| Starting July 1, 2005 Medicaid funds cannot be usedwo pay for or

reconcile nonMedicaid services

2 ﬂ'ghe 05-07 legislative appropriation for state-only mental health services
not to be us%ﬁo pay;for serviges provided 1n previous biennia C%%o W
(3

recon
3 By using the MMIS billing and payment system, Pierce County has been

advanced funds beyond that appropriated by the legislature and allocated for the 01-03
and 03-05 contracts which it must pay bach

4 The Defendants may send a bill 1o Prerce County monthly for past inpatient
payments that 1t advanced through the MMIS system but not yet reconciled  Such bill
shall not be sent until the particular 18 month reconciliation penod has been exhausted
and Pierce County 1s obligated to pay the bill within a reasonable amount of time after

presentment not to exceed sixty (60) days
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F. Fees and Costs

1 Each party pays its own attorney fees and costs associated with this

lawsuit
2 To the extent not specifically addressed above, all claims and
counterclaims asserted by the Parties are dismissed with prejudice and without costs

DATED this ‘ ﬁk day o 2006

!
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PIERCE COUNTY, et al.,
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HONORABLE PAULA CASEY

STATE OF WASHINGTON
THURSTON COUNTY SUPERIOR COURT

NO. 03-2-00918-8

Plaintiffs, JUDGMENT AND ORDER

Defendants.
JUDGMENT SUMMARY
1. Judgment Creditor: Pierce County Regional Support Network
2. Judgment Creditor’s Attorney: Michael Madden and Sanford E. Pitler of
Bennett Bigelow & Leedom, P.S.
3. Judgment Debtor: The State of Washington
4. Amount of Judgment: $1855:0234% 2, 632,079- 35

5. Prejudgment Interest: MD‘UF—

132.980.15 ¢ gh-Nevember—%@-%Q@S«

and acerues at $355.90 per day through the date-efthrs—Fudgment.
B.'@W&dayq&aﬂen&d@n&ﬁeéénlna%&%%&;mgﬁ%emﬂwd—

through-No , and accruing at $254-60-pe

6.7 udgmem 1nterest %Mﬂ_papday-u-nm—paymem ;\f sn e

7. Costs and Attorneys Fees: None.
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This matter came before the Court for trial on November 10, 14-17, and 21-23, 2005.
Prior to trial, the Court entered a number of orders granting partial relief and dismissing
certain claims and counterclaims. The Court entered Findings of Fact and Conclusions of
Law on January 6, 2006, in which it addressed all remaining issues and specified the
disposition of all of plaintiff’s claims and defendants’ counterclaims and claims for offset. In
accordance with those Findings and Conclusions and its earlier orders referenced therein, the
Court grants judgment as follows:

A. Plaintiff Pierce County Regional Support Network shall have judgment
against the State of Washington in the amount of $772,588.07, representing unreimbursed
costs of caring for patients committed to Western State Hospital for 90 or 180 days under the d

?’ \
Involuntary Treatment Act that remained at PSBH through October Mf 2005) PLus F177 ‘fé
FoR- cr@//ea 4y M/ rg/u/J mer /ee.mm,d A PsBH Beiween’ Ocf; 'éimgr
: ounty ppertNetwork shall also-have—judgment <(

g Plainﬁff Pierce County Regional Support Network shall have judgment

against the State of Washington in the amount of $1,082,435.35, representing liquidated
damages withheld from payments due to Pierce County Regional Support Network, provided
that upon payment to PCRSN by Defendants of the amount representing the unlawfully
withheld liquidated damages and interest thereon, PCRSN must hold those funds and not
disburse them until a plan for their use is either approved by Defendants or by this Court.

Defendants shall not unreasonably fail to approve such a plan. /]

D Plaintiff Pierce CountyRegiomal Support Network shall also have judgment™

. Tepresenting prejudgmient—
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/B’f + In accordance with this Court’s Order Re Cross Motions for Summary

Judgment on Long Term Care Patients entered October 7, 2005 and effective December 9,
2005, pursuant to RCW 34.05.594 and Ch. 71.05 RCW, Defendants are enjoined from
declining to timely accept adult patients committed pursuant to Ch. 71.05 RCW for 90 or 180
days who are at Puget Sound Behavioral Health or that Pierce County RSN is responsible for
at the time of commitment, subject to the conditions set forth below:
1. Timely acceptance means that WSH must accept 90 or 180 day
long-term ITA patients where (i) PSBH or PCRSN notifies WSH that an order
of commitment has been entered and that the long-term patient 1s ready for
transfer, and (ii) PSBH or PCRSN is able to transport the patient for arrival at
WSH at a reasonable time, unless otherwise agreed to by the respective
representatives. When PSBH or Pierce County RSN is unable to transport the
patient for arrival by a reasonable time on the day of the court order, the
patient shall be transported the next day.
2. Where, at the time WSH 1is notified that an order of
commitment has been entered, a patient committed by a court to the custody of
DSHS for 90 or 180 days has a medical condition that WSH 1s unable to
provide for, or if there is an issue of patient safety involving factors other than
WSH’s census that makes it medically inappropriate or unsafe to accept the
patient at WSH, WSH or DSHS shall have a reasonable period of time to
arrange for the necessary care for the patient elsewhere. The costs to be paid
by DSHS regarding any patient that WSH is not able to admit because of

medical or safety issues shall be determined by the application of the Medicare
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patient from d to admit the patlent for medical or safety
reasons to the date the patient is discharged from the facility they are in.
f&)u In accordance with this Court’s Order Granting Pierce County’s Motion for
Partial Summary Judgment on Liquidated Damages entered October 7, 2005, pursuant to

RCW 34.05.574, Defendants are enjoined from further enforcement of automatic liquidated

damages provisions of WAC 388-865-0203 and related provisions of its contracts with Pierce

County RSN as currently written.

(?JQ/ . Pursuant to RCW 34.05.594 and Ch. 71.24 RCW, Defendants are enjoined, &
beginning July 1, 2005, from using Medicaid or non-Medicaid funds to pay for or reconcile § /7ﬂ
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