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ASSIGNMENTS OF ERROR 

1. The department L iolared RCW 71.09 by sub.jecting Mr. Strand to an 
evaluation before filing a petition. 

2. The department violated Mr. Strand's constitutional right to consult 
with counsel by sub.jecting him to an RCW 71.09 evaluation before filing 
a petition. 

3. The department Liolated Mr. Strand's statutory right to consult with 
counsel by subjecting him lo an RCW 71.09 ekaluation before filing a 
petition. 

4. The department violated Mr. Strand's constitutional right to have 
counsel present during his RCW 7 1.09 evaluation. 

5 .  The department ~'iolated Mr. Strand's statutor), right to have counsel 
present during his RCM: 71.09 evaluation. 

6. The department 1-iolated Mr. Strand's right to remain silent regarding 
uncharged criminal incidents. 

7. The department violated Mr. Strand's right to remain silent regarding 
information that could be used at a future criminal sentencing proceeding 
for his uncharged criminal incidents. 

8. The trial court erred by admitting Mr. Strand's custodial statements 
without conducting a hearing to determine whether or not they were 
voluntary. 

9. Mr. Strand mas denied the effective assistance of counsel when his 
attorney failed to object to the use of his initial evaluation. 

10. Mr. Strand \{-as denied the effective assistance of counsel when his 
attorney permitted him to participate in a second evaluation without 
objection. 

11. Mr. Strand was denied the effective assistance of counsel when his 
attorney permitted him to participate in a deposition without objection. 



12. Mr. Strand isas denied the effective assistance of counsel when his 
attorney permitted thc dcpartmcnt to call him as a witness at trial without 
ob-jection. 

13. The trial court should not have considered Mr. Strand's statements to 
supply the foundation for admitting allegations of prior sexual misconduct. 

14. The trial court should not have admitted the testimony of April 
Winstead. 

15. The trial court shoi~ld not have admitted the testimony of Sandra 
Banks. 

16. The trial court should not have admitted the testimony of Amy 
Maestas. 

17. The trial court should not have admitted the testimony of Monica 
Kelly. 

18. The failure to record evidence presented by Mr. Strand violated his 
constitutional right co be tried in a court of record. 

19. The failure to record evidence presented by Mr. Strand violated his 
right to due process and to appeal his commitment. 

20. The trial court erred by denying Mr. Strand's motion for a mistrial. 

2 1. The trial court erred by denying Mr. Strand's motion for a new trial. 

23. The trial court elred by adopting the state's narrative report of 
proceedings. 

ISSUES PERTAINIKG TO ASSIGNMENTS OF ERROR 

While John Strand was serving time for a 1992 sex offense, he was 
evaluated by Dr. Kathleen Longwell "pursuant to RCW 71.09." No 
petition had been filed and no court had made a determination that there 
was probable cause to believe Mr. Strand was a sexually violent predator. 
Mr. Strand was not given an opportunity to consult with an attornel prior 
to being subjected to the ekaluation. No attornej was present for the 
evaluation. 



1 .  Did the state \ iolate the evaluation procedure set forth in KCW 
71.09.040 bq sub.jecting Mr. Strand to an evaluation before 
filing a petition and obtaining a probable cause determination? 
Assignments of Error Nos. 1-7. 

2. Did the state's \ iolation of RCU' 71.09.040 infringe Mr. 
Strand's statutorq and constitutional right to consult with 
couilsel prior to submitting to an evaluation? Assignments of 
Error Nos. 1-7 

3. Did the state violate Mr. Strand's statutory and constitutional 
right to have counsel present during an RCW 7 1.09 evaluation? 
Assignine~lts of Error Nos. 1-7. included for preservation of 
error. 

During his e\ aluation. at his deposition. and at trial. Mr. Strand 
was asked about incidents of uncharged sexual misconduct for bhich he 
still faced exposure for criminal prosecution. He was also asked numerous 
questions that could be used at a future criminal sentencing proceeding for 
these uncharged offenses. Despite this. he was not advised of his right to 
remain silent or to ha1 e counsel present during his initial evaluation: nor 
did his attorney object during his deposition. his second evaluation. or his 
trial testimony. The trial court admitted his statements and evidence 
derived therefrom uithout holding a voluntariness hearing. 

4. Did the state violate Mr. Strand's right to remain silent by 
questioning hiin regarding allegations of uncharged criminal 
offenses? Assignments of Error Nos. 5- 12. 

5.  Did the state violate Mr. Strand's right to remain silent by 
questioning him regarding information that could be used at a 
future criminal sentencing proceeding for his alleged 
uncharged criminal offenses? Assignments of Error Nos. 6-12. 

6. Did the trial court err by admitting Mr. Strand's custodial 
statements uithout conducting a hearing to determine whether 
or not thsj  were voluntary? Assignments of Error Nos. 6- 12. 



7. Was Mr. Strand denied the effectii e assistance of counscl 
when his attornel failed to object to the use of his initial 
evaluation'! ~Isaignments of Error hos .  6-12. 

8. Was Mr. Strand denied the effective assistance of counsel 
when his aitornej permitted him to participate in a second 
evaluation without objection? Assignments of Error Nos. 6-1 2 

9. Was Mr. Strand denied the effective assistance of counsel 
when his attornel permitted him to participate in a deposition 
without ob-jection? Assignments of Error Nos. 6- 12. 

10. Was Mr. Strand denied the effectil~e assistance of counsel 
when his attorney permitted the department to call him as a 
witness at tria! uithout objection? Assignments of Error Nos. 
6-12. 

At trial, the department sought to introduce e\ idence oi'prior 
offenses (including allegations of uncharged criminal offenses). Mr. 
Strand objected. arguing that the evidence mas insufficient to establish t h a ~  
he was the person who had committed the prior offenses. The trial court 
overruled the objections, holding that Mr. Strand himself had provided the 
foundation for admitting the offenses, by admitting (during his evaluation 
and his deposition) that he had been present at the time the alleged 
offenses were committed. 

11. Did the trial court err by considering Mr. Strand's statements to 
establish the foundation for admission of allegations of prior 
misconduct? Assignments of Error Kos. 13- 1 7. 

13. Did the trial court err by admitting testimony of prior offenses. 
including allegations of uncharged criminal conduct? 
Assignments of Error Nos. 13- 17. 

To rebut the state's expert. Mr. Strand called his omn expert 
u~itness. Dr. Theodore Donaidson. After Dr. Donaidson's testimony was 
complete, the court discovered that the evidence had not been recorded, 
and thus no transcript n-as avai!ab!e for Mr. Strand's appeal. Mr. Strand's 



attorney moved for a mistrial. and later filed a motion for a neu trial. The 
court denied both motions. and. after hearing Mr. Strand's objections. 
modified and adopted a narrative report of proczedings prepared b j  the 
state. 

13. Did the failure to secord Dr. Donaldson's testimnnq violate the 
constitutio~lal requirement that superior courts shall be courts 
of record'! Assignments of Error Nos. 18-22. 

14. Did the failure to record Dr. Donaldson's tcstimonq violate Mr. 
Strand's constitutional right to due process and to appeal? 
Assignlnents of Error Nos. 18-22. 

15. Did the trial court err by denying Mr. Strand's rnotion for a 
mistrial? Assignments of Ewor Nos. 18-22. 

16. Did the trial court err by den! ing Mr. Strand's motion for a 
new trial? ,4ssignments of Error Nos. 18-22. 

17. Did the trial court err by adopting the state's narratix~e report of 
proceedings'? Assignments of Error Nos. 1 8-22. 



STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

In 1992, .loll11 Strand mas convicted of Child Molestation in the 

First Degree, and was scntenced to an exceptional sentence of 150 months. 

Supp. CP. Exhibit I .  Prior to Mr. Strand's release. Dr. Kathleen Longwell 

interviewed him and completed an evaluation -'pursuant to RCW 71.09," 

despite the fact that no petition had been filed. RP ( 1  -3 1-06) 127: Supp. 

CP, Certification for Deter~nination of Probable Cause. Exhibit 2, p. 1. 

During the evaluatio~l inter1 i e ~ l .  Mr. S t r a ~ d  made numerous admissions 

relating to uncharged incidents of sexual n~isconduct. Dr. Longwell relied 

upon these and other statements in concluding Mr. Strand qualified as a 

sexually violent predator. Supp. CP. Certification for Determination of 

Probable Cause, Exhibit 2. 

On February 7. 2005. the state filed a petition alleging that Mr. 

Strand was a sexuallj violent predator under RC W 7 1.09. CP 1 1 - 12. An 

attorney was appointed on Februarq 7. 2005.' Supp. CP. Order 

Appointing Attorney. 

With his attornej present. Mr. Strand submitted to a second 

evaluation on November 8.2005. and a deposition on December 6.2005. 

I Substitute counsei was appointed on March 4.2005. RP (3-4-05) 6. 



RP (1 -3 1-06) 127-128; KP (2-1 -06) 130. He also testified at trial. RP (2- 

1-06). His attorneq did not ob-ject to the use of his initial evaluation, and 

did not attempt to limit his second evaluation. his deposition, or his trial 

testimony based on his continuing exposure for uncharged criminal 

offenses. 

At trial, the state sought to admit allegations of prior offenses, 

including prior uncharged misconduct. as substantive evidence. The 

defense objected, arsuing that the incidents mere not sufficiently tied to 

the defendant and thus could not be admitted as substantive evidence. RP 

(1 -30-06) 13-14. 24-25. 84: Supp. CP, Respondent's Motions in Limine. 

The judge overruled the objections and admitted the evidence of prior 

misconduct as substantive e\ idence. relying upon Mr. Strand's admissions 

(to Dr. Longwell and in his deposition) to establish the foundation for the 

prior misconduct. RP ( 1-30-06) 27-30. 84-85. 

April Winstead testified (via deposition) about an incident that had 

occurred in 1986 in Salt Lake City. A inan had pulled her into his duplex, 

tried to pull her pants doun. and rubbed her. RP (1-3 1-06) 36-39. She did 

not identify Mr. Strand at trial. RP (1 -3 1-06) 33-49. According to Dr. 

Longwell. the charge was reduced to lewdness; however, no lewdness 

conviction appeared on a summary Mr. Strand's criminal history. RP (1- 

3 1-06) 143; Supp. CP. Certification for Deternlinaiion of Probable Cause, 



Exhibit 2. In his tcstinionq. Mr. Strand confirmed that he had rcntcd a 

duplex in 1986 in Salt Lake City. that two children had come oker ~bithout 

pern~ission, and that he had grabbed one child to get her out of the house. 

RP (2- 1-06) 127- 139. 

Sandra Ranhs testified (via deposition) that in 1989 she found her 

daughter. then three years old. crying in an allej nith her pants doun. RP 

( 1  -3 1-06) 69-73. Her daughter told her that a man had undone her pants, 

squeezed her legs together. and put his penis between them. RP (1 -3 1-06) 

76. The next day, the police brought a suspect to the Banks' house. and 

her daughter identii-;ied him as the man u ho had attacked her. RP ( 1  -3 1- 

06) 78. Ms. Banks did not identify Mr. Strand at the trial, and her 

daughter did not remember the incident. RP (1 -3 1-06) 68-87. According 

to Dr. Longwell. Mr. Strand initially could not recall the incident. but later 

said that his wife had fabricated the charge. Dr. Longwell confirmed that 

the incident had not been prosecuted. RP (1 -3 1-06) 145-1 46. Mr. Strand 

testified that he had been accused of moiesting a girl in 1989 after he and 

his wife had gone to look at a puppy at the girl's house. RP (2- 1-06) 129- 

Amy Maestas testified (via deposition) that she had gone shopping 

at a Sears store in Salt Lake City in 1991. While there, a man asked her if 

she had any hair on her private parts. RP (1 -3 1-06) 52. She did not 



identifj John Strand in her deposition. RP ( 1  -3 1-06) 5 1-62. According to 

Dr. Longwell, this caw M A  not prosecuted because Mr. Strand had not 

touched anyone. Ri' ( 1 --3 1-06) 116. Mr. Strand testified that he had been 

in a Sears store in Sait Lahe City in 199 1 ,  that a girl had asked where the 

bathroom was, and that hc mas later confronted bq store security. RP (2-1 - 

06) 132-133. 

Monica Kellj. who was 19 years oid at the time of the trial. 

testified that she l i ~  ed in Forks in 1991. She told the jury that \then she 

was four or five jears old. she was near the Fo rk  police station when a 

man offered her a pennj if she would pull her pants down and allou him 

to insert his finger into her vagina. RP ( 1  -3 1-06) 27-29. She testified that 

she cooperated with his request. and that the incident lasted a fern minutes. 

RP (1-31-06) 29. She did not recall what the man looked like. and could 

not identify Mr. Strand. RP (1 -3 1-06) 3 1. In his testimony. ,Mr. Strand 

confirmed that in 1991 he chatted with a girl outside of the Forks police 

station. RP (2-1 -06) 133- 134. The state later introduced evidence 

showing that charges had been filed and dismissed; howeker, the dismissal 

was not with prejudice. Exhibits 1 and 2. Supp. CP. 

Dr. Longuell testified that Mr. Strand felt no remorse about his 

actions and was not troubled by the consequences of his behavior. She 

opined that he was iikelj to reoffend in a sexual!) x iolent manner. RP (1- 



? 1-06) 180-1 8 1. 190: R P  (2- 1-06) 37, 55. She acknou ledged that she 

considered Mr. Strand's statements in reaching her conclusions. R1) ( I  - 

3 1-06) 162. 

To counter Dr. Long\\ell's conclusio~is. the defense called its own 

expert. Dr. Theodore Donaldson. Dr. Donaldsou testified on February 2, 

2006; however, the court's recording sqsteln was not activated. so his 

testimony was not preseri ed. When it u a s  discovered that the defense 

case had not been recorded. Mr. Strand n~ok ed for a mistrial, arguing that 

a reconstructed record could not be complete since the testimony u a s  

complex. and since his attorney was focused on presenting her case and 

not on taking notes. RP (2-6-06) 5-12. The motion mas denied. and the 

court ordered both attornej s to submit proposed Narrative Reports of 

Proceedings for consideration. 

Mr. Strand then filed a mritten motion for a new trial. Supp. DCP, 

Motion and Memorandum for a New Trial. At a hearing held on March 3. 

2006. Mr. Strand made numerous objections to the proposed narrative, 

citing his attorney's lack of memory and inabilit) to evaluate the accuracy 

of the proposed narrati\ e. RP (3-3-06): Supp. CP. Respondent's 

Objections to Petitioner's Reconstructed Record. The court denied Mr. 

Strand's motion for a nem trial and adopted a modified version of the 

state's proposed narrative report of proceedings. RP (3-3-06) 4-39; 



ru'arrativc Report oi' I'roceedi~~gs. Supp. CP. According to the trial judge. 

110 appeal issues could arise fro111 the missing record. RP (3-3-06) 39. 

Mr. Strand appealed. CP 6. 

ARGUMENT 

I. THE LOSS OF .4 SIGNIFICANT PORTION OF THE TRIAL RECORD 

REQUIRES REVERSAL OF THE COURT'S ORDER CO1I.MITTING MR. 
STRAND AND REMAND FOR .4 KEW TRIAL. 

A. The failure to record the testimony of Dr. Donaldson violated the 
constitutional requirement that superior courts "shall be courts of 
record" under Wash. Const. Article IV. Section 1 1 .  

Wash. Const. Article IV, Section i 1, pro\~ides that "the superior 

courts shall be courts of record ..." A -'court of record" is '. '[a] court that 

is required to keep a record of its proceedings ...' " Stute ex rel. Henderson 

v. Woods, 72 Wn. App. 514 at 550-55 1. 865 P.2d 33 (1994). quoling 

Black's Law) Dictionar*~, (5th ed. 1979). Washington courts have le t  to 

clarify the reach of this constitutional provision or the remedy for its 

breach. 

In the only published opinion addressing the provision, Division I 

held that Article IV. Section 1 i does not guarantee a "fundamental 

constitutional right" to have a court reporter transcribe a criminal trial. 

Stute v. Wilcox. 20 W'n. App. 617 at 61 9, 581 P.2d 596 (1978). 



Whate~gcr else it mans .  the constitutiona! provision must mean 

that proceedings in the si~pcrior court are to bc documented. usin, (7 some 

mechanism adequate to present: a complete record. The failure to record 

the evidence presented on behalf of Mr. Strand \ iolates this prokision. 

Without the missing record. Mr. Strand's rights are compromised. 

His trial attorney mas iunable to recollect significant portions of the 

missing testimony. His appellate counsel is unable to evaluate the record 

for completeness, and can't independenrly assess the performance of trial 

cou~lsel. For these reasons. the failure to compl> with Wash. Const. 

Article IV, Section 1 1  pre-judiced Mr. Strand. The order committing him 

as a sexually violeni predator must be reversed. and the case remanded for 

a new trial. 

B. The failure to record the testimony of Dr. Donaldson violated Mr. 
Strand's constitutional right to due process and his right to appeal. 

Under the right to due process embodied in the Fourteenth 

Amendment to the federal constitution. a criminal defendant is 

constitutionally entitled to a record of sufficient completeness to permit 

effective appellate rekiew. Srute 1,. Tilton. 149 Wn.2d 775 at 781. 72 P.3d 

735 (2003). The constitutional right to a transcript also attaches in civil 

cases involving '.serious due process concerns ..." Henderson. szpru, at 

5 5 1 ;  see also 1V.L.B. v. S.L.J.. 519 U.S. 102 at 107. 117 S.Ct. 555 .  I36 



L.Ed. 2d 473 ( I  996). Where appellate counsel did not represent a litigant 

at trial, it is particularlq important that the record be sufficient to CI , 11 ow 

counsel "to test the complett.ness of the [reconstructed record] and 

determine what errors to assign to obtain an adequate review." 

Hender~on, sup~u ,  ctt 550-55 1 : ree ulso Tilfon, at 78 1 : State v. Len-son, 62 

Wn.2d 64 at 67. 38 1 P.2d 120 ( 1  963). It is "inappropriate to assume that 

the missing record mould support [the court's order.]" Henderton. ,upru, 

at 55 1. An appellate court "may remand a case for a new trial where the 

trial court's report of proceedings is inadequate." Hendewon, \tipru, at 

550.  

In this case. all of the evidence submitted by Mr. Strand is 

unavailable. The court's rulings on any objections to Mr. Strand's 

evidence are lost, as are defense objections to the state's cross- 

examination. and the court's rulings on those objections. Furthermore, 

because defense counsel mas unable to take notes. her recollection of what 

transpired was l~ampered. and the narrative report of proceedings is 

suspect. In addition, trial counsel disagreed with some of the court's 

ultimate conclusions as to uhat had transpired. 

It is impossible to accurately and independently determine on 

appeal whether the jurj was precluded from hearing important testimony, 

or whether the state elicited inadmissible testimony on cross-examination. 



Furthern~ore. i t  is impossible to evaluate defense counsel's trial strategy to 

determine whether Mr. Strand was denied the effective assistance of 

counsel in the presentation of his defense to the petition. 

Because of this. Mr. Strand's constitutional right to due process 

was violated. The court's order must be rekersed and the case remanded 

for a new trial. 

11. THE STATE VIOLATED RCW 71.09.040 4VD MR. S T R A ~ D ' S  
CONSTITUTIO\AL RIGHT TO DlIE PROCESS BY SUBJECTllG HIM TO 

A SEXUALLY t IOLENT PREDATOR EVALL AT10U PRIOR TO FILING 

A PETITIOb. 

RCW 71.09.030 outlines the procedure for initiating a cikil 

commitment proceeding under the sexually violent predator act. Under 

the statute, the state files a petition alleging that the person is a sexually 

violent predator. and the court determines u.hether or not the petition is 

supported by probable cause. Then. "[ilf the probable cause determination 

is made. the judge shail direct that the person be transferred to an 

appropriate facility for an evaluation as to whether the person is a sexually 

violent predator ..." RCW 71.09.040 provides the exclusive means for 

evaluating a person to see if they meet the requirements for commitment 

as a sexually violent predator. In re Williums. 147 Wn.2d 476. 55  P.3d 

597 (2002). Under RCW7 71.09.040, an e\,aluation is appropriate "only 

after probable cause has been determined ... The legisiature expressly 



pro~ided procedures for special meiltal health ei  aluations in the SVP 

statute and did not intend to allow for additional [evaluations] ... IH re Det. 

of Meint,~, 123 Wn. App. 99 at 103-104. 96 P.3d 1004 (2004) (proliibiting 

additional evaluations under CR 35). 

In this case. the state lriolated RCW 71.0C).040. Instead of filing a 

petition. obtaining a probable cause finding. and seeking an evaluation 

after the right to counsel had attached. the state sought an evaluation first. 

Since Dr. Longweil's e~xluation was obtained in violation of RC W 

71.09.040, her testimon~, and the evaluation itself should not have been 

used against Mr. Strand as the primary evidence in his civil commitment 

trial. Williams, szpru: AWeint,s, supru. 

A. The state intentionally circumvented Mr. Strand's statutory and 
constitutional right to consult with counsel by subjecting him to an 
RCW 71.09 e~aluatior, prior to filing its petition. 

Although no published Washington case has specifically addressed 

the issue. the weight of authority from other contexts and other 

jurisdictions suggests that individuals facing in\ oluntary civil commitment 

under RCW 71.09 have a constitutional right to counsel. guaranteed by the 

due process clause of the Fourteenth Amendment and its state 

constitutional counterpart, Wash. Const. Article I. Section 3.  See, e.g., 

Lussiter v. Dep't qfSoci~l l  ,Cervice~. 152 U.S. 1 8 at 25-27, 10 1 S.Ct. 21 53, 

68 L.Ed. 2d 527 ( I  981); In re Gault. 387 U.S. 1, 36-37. 18 L. Ed. 2d 527, 



87 S. Ct. 1428 (1967): Tetro i* Tetr.0. 86 Wi1.3d 252 at 253-254. 544 P.2d 

17 (1975); see also Projecl Rel~>tr,\e 1, Pr.evost. 733 F.2d 960 a1 976 (2'ld 

Cir. 1983); Heryfol-d 1.. P L I I - ~ ~ I - .  396 F.2d 393 at 396 (10"' Cir.1968): 

C'onservu/orship of .CI~~r~gu1~~'1 L . 89 Cal. App. 4th 675 at 684. 107 Cal. 

Rptr. 2d 542 (2001): In I-cr Hop. 29 Cal.3d 82, 94. 623 P.2d 282. 289. 171 

Cal.Rptr. 721. 728 ( 198 1 ): Ilill,,ho~.ozdgh ('oun/j 1' Alhrecl?/rr. 84 1 So. 2d 

644 at 645 (FL. 2003); Pl/llen 11. Slate, 802 So. 2d 1 1 1  3 at 1 11 9 (FL. 

2001); In re Civil b'onzn?ilmcn/ o f  D. L.. 35 1 N.J. Super. 77 at 90. 797 A.2d 

166 (2002); In Ire Ru~wpori. 657 N.Y.S.2d 748. 239 A.D.2d 422 (1997); 

In re Fi~her ,  39 Ohio St. Pd 71. 72. 3 13 N.E.2d 85 1 .  858 (1974); To~vne v 

Hubbard. 2000 Okla. 30 at 30.11.18, 3 P.3d 154 (2000). The need for 

counsel is especially acute u here an individual is "illiterate and 

uneducated ... [and believed] to be suffering from a mental disease or 

defect requiring invoiunrarg, treatment.'' Vi'ilek \,. .Jones. 445 U.S. 480 at 

496-497. 100 S.CT. 1245. 63 L.Ed. 2d 552 (1980) (plurality opinion).) 

The legislature has also "created the right to counsel ... as to all 

stages leading to the initial trial of whether the person is a sexually violent 

"r. Strand informed the coxrt that he Mas i!lirerate at the probable cause hearing. 
RP (5-1 6-05) 8. 



predator." In re Dc/eniion of Pcferser7. 138 W11.2d 70 at 92. 980 P. 2d 

1204 ( 1  999). This right is codified at RC W 7 1.09.050: 

At all stages of the proceedings under this chapter. any person 
subject to this chapter shall be entitled to the assistance of 
counsel ... 
RCW 71.09.050(1). 

As noted above. RCW 71.09.040 requires the state to file a petition 

and obtain a probable cause detennination before seeking an evaluation 

pursuant to the statute. KCW 71.09.040. The procedure outlined by the 

legislature ensures that the statutory right to counsel attaches before a 

respondent is forced to determine how to respond to a sexually violent 

predator evaluation. 

In this case.  he department circumvented Mr. Strand's statutory 

and constitutional right to couilsel by subjecting him to a sexually \.iolent 

predator evaluation prior to the filing of the petition. When he met with 

Dr. Longwell at the Department of Corrections, Mr. Strand had not yet 

had the benefit of a probabie cause determination; nor had he had the 

opportunity to request appointed counsel. Because of this. Mr. Strand did 

not receive any legal advice prior to his initial interview with the state's 

expert. 

The department's actions violated the statxtory procedures outlined 

in RCW 71.09.030. Mr. Strand's statutory right to counsel guaranteed 



under RCW 71 .O9.050. and his constitutional right to counsel secured by 

the due process clause of the Fourteenth Amendment and Wash. Const. 

Article I ,  Section 3. Lu.\,ifer', ,ziprcr, Terro, clrpr.ir This failure to follow 

statutory procedure and the denial of counsel \+as not illerely acadenlic: 

instead, it had real consequences affecting the outconle of the case. 

B. The state denied Mr. Strand his statutor) and constitutional right to 
have counsel present during his RCW 7 1.09 e\,aluation. (Included 
for preservation of error). 

This court has recent11 ruled that a person facing commitment 

under RCW 71.09 has no statutory or constitutional right to the assistance 

of counsel during an evaluation conducted under RCW 71.09.040. In re 

Kistenmucher. 134 Wn. App. 72. 138 P.3d 648 (2006). According to the 

court in Kistennzucher, the right to counsel guaranteed by RC W 

71.09.050(1) "[alt all stages of the proceedings under this chapter ..." does 

not apply to the initia! evaluation under RCW 7 1.09.040, because an 

evaluation "is not the equivalent of a 'stage' or 'proceeding.' " 

Kistenmacher, at 79. The court expressed fear that if it held otheruise, 

individuals "would ha\ e a right to counsel at everj7 counseling 

appointment, every visit with a ~ lo rke r  at the Special Commitment Center, 

and every other dispositional activity in a sexually violent predator civil 

commitment case." Kistenmucher, at 79. 

Kistenmncher was incorrectly decided and should be reconsidered. 



1 .  Mr. Strand had a statutory right to the presence of counsel 
during his e\ aluation. 

When a statute is clear and unambiguous. its ~neaning is to be 

derived from the language of the statute alone and it is not subject to 

judicial construction. Sicrie 1.. Azpilcrrle, 140 W11.2d 138 at 141. 995 P.2d 

3 1 (2000). As noted abo\re. the statute guarantees the right to cou~lsel 

"[alt all stages of the proceedings ..." RCW 71.09.050(1). The terms 

.'stage3' and "proceeding" are not defined in the statute: accordingly. they 

must be given their plain and ordinary meaning. derived from a standard 

dictionary if possible. Ll.lcC'larf?; v. Totem Elec.. ! 57 Wn.2d 2 14 at 225, 

137 P.3d 844 (2006). The rele\ ant definition of the term "stage" is "a 

single step [or] a particular phase.. .in a process." Dictionury. corn. !lased 

on the Random House C-mbridged Dictio~urj, ,  Random House. Inc. 2006. 

The relevant definition of the term "proceedings" is "a series of activities 

or events...'' Dictio~ury. con?, szpra. 

By its plain terms. RCW 71.09.050(1) applies to the evaluation 

required under RCW 71.09.040. It is nonsensical to suggest that the 

evaluation is not a "step" in the overall "series of activities or events" 

which culminates in a trial under the act. The statute makes clear that the 

evaluation is a step to be completed after the probable cause hearing and 

before the trial. RCb7  71.09.040. 



Division 11's lkar that a common-sense reading of RCW 

71.09.050(1) would gi\ c indibiduals the right to counsel "at eberj 

counseling appointmcnt, e\ ery \ isit with a worker at the Special 

Commitment Center. and everj other dispositional activitj in a sexually 

violent predator cibil con1111it:nent case," is unfounded. See Ki.\fenmacher. 

ut 79.  The statute does not outline counseling appointments. uorker visits. 

and other activities as steps on the road to trial; thus they are not stages of 

the proceedings under the act. See RCW 71.09. 

Furthern~ore, the court's decision in Kis/eimucher contra\ enes the 

Supreme Court's decision in Peterten, t11yr~l. In that decision. the Court 

concluded that the legislature had "created the right to counsel ... as to all 

stages leading to the initial trial ..." Peter-.sen, at 92. Only by ignoring the 

plain meaning of the term "stage" can Kistennzneher be reconciled with 

this language from Peter-sen 

Both the plain language of the act and the Supreme Court's 

decision in Petersen oblige this court to reconsider its decision in 

Kistenmucher. An indib idual facing commitment as a sexuallj violent 

predator has a statutorj right to have counsel present during the initial 

evaluation under RCW 71.09.046. Mr. Strand mas not afforded this right; 

accordingly. the cornixitment order must be re1 ersed and the case 

remanded for a new trial. On remand, the state may have Mr. Strand 



el  aluated, but ma! not util i~e inforniation obtained during the first 

evaluation. 

2. Mr. Strand had a constitutional right to the presence of counsel 
during his c\ aluation. 

In Ki,stenmcrc.hei., this court also concluded that there was no 

constitutional right to h a ~ ~ e  counsel present during the initial evaluation 

under RCW 71.09.040. According to the court. the balance struck by the 

Petersen court with respect to annual evaluations applies to the initial 

evaluation as well. The court should re\ isit this conclusion. 

As the Per~.i.ren court correctly pointed out. the annual evaluation 

is geared toward determining whether a person confined as a sexually 

violent predator  night safely be moved to a less restrictive alternative. 

Cooperation with the evaluation mill never result in loss of additional 

liberty beyond that lost after the initial determination. See, generully, 

RC W 7 1.09. 

A person who has not yet been committed. by contrast. faces a loss 

of liberty that may develop into confinement for life. Accordingly. it is 

critical that she or he full4 understand the implications of cooperating with 

the evaluation, and the penalties for not cooperating. Although actions 

under RCW 71.09 are civil rather than criminal. they are nonetheless 

highly adversarial proceedings. The assistance of counsel is essential to 



ensure that the respondent's interests are protected. Respondent's 

adversary is not i11 a position to safeguard respondent's rights kvhile 

aligned against her or him in court. The Supreme Court in Peterver;, 

implicitly recognized this difference between the pre-trial and post-trial 

evaluations: "a c'or~zmii/eci sexually violent predator is not entitled to the 

presence of counsel during ps\chological e\ aluarions under state or 

constitutional law." Petersen. at 94. ernph~l,\i.\ ~ ~ d d e d  Petersen did not 

purport to deny counsel to all persons ~ 1 1 0  might be e\ aluated under RC W 

7 1.09. 

In this case. Mr. Strand also faces lingering exposure to criminal 

prosecution for prior uncharged allegations. This fact distinguishes 

Kistenmacher, in which the respondent had not presented any evidence 

that "the statute of limitations fiould allow the State to bring additional 

charges against him based on rhe information gained at his evaluation." 

Kistenmacher, at 80. Here, counsel's assistance \$as necessary to 

determine which quesrions increased Mr. Strand's exposure to additional 

criminal penalties. 

C. If Mr. Strand had been permitted to consult with counsel prior to or 
during his evaluation. he bvould have remained silent regarding 
uncharged criminal offenses. 

In this case. a consultation with counsel v~ould have allowed Mr. 

Strand to determine how best to respond to the department's demand for 



an evaluation under RCM.' 7 1.09. Competent counsel would have advised 

Mr. Strand that he faced exposure to criminal charges. and that his best 

interests would be served bq rcf~~sing to cooperate with the evaluation as it 

related to the uncharged criminal conduct. 

1 . Under the Fifth Amendment, Mr. Strand had an unqualified 
right to remain silent regarding allegations of uncharged 
criminal conduct. 

The Fifth Amendiiient to the U.S. Constitution provides that "No 

person shall.. . be compelled in any criminal case to be a witness against 

himself." U.S. Const. Amend. V. This prik ilege against self- 

incrimination is applicable to the states through the Fourteenth 

Amendment, Mulloj, I,. Hogun. 378 U . S .  1. 84 S.Ct. 1489 (1964). 

Similarly, Article I, Section 9 of the Washington State Constitution. 

provides that "No person shall be compelled in any case to give evidence 

against himself.. ." Wash. Const. Article I, Section 9. 

An individual facing civil commitment under RCW 71.09 is 

privileged " 'not to ansmer official questions put to him where the answers 

might incriminate hiin in future criminal proceedings.' " Allen v. Illinois. 

478 U.S.  364 at 368 (1 986). q~loring Minnesotu 1.. A.4ztl"phy, 465 U.S. 420 

at 426 (1984) nndlefio~t.l'tz 1'. f i t~ l e j - .  41 4 U.S. 70 at 77 (1  973). This is 

so despite the fact that the Fifth Aineiidment (operating through the 

Fourteenth Amendment) does not directly shield an individual from 



questioning that ~iiight si~b.ject her or him to c i ~ i l  comn~itment.' .4llen 1.. 

The Fifth Amendment p r i ~  ilege against self-incrimination 

... can be claimed in an) proceeding, be it crinjinal or c i ~ i l ,  
administrative or judicial, investigatory or adjudicatory ... [and] it 
protects any disclosures which the witness may reasonablq 
apprehend couid bc used in a criniirial prosecuticn or which could 
lead to other evidence that might be so used. 
Murphy 1,. Miize~ji'ont C'ommi.r..tion, 378 17.S. 52 at 94, 84 S.Ct. 
1594, 12 L.Ed.2d 678 ( 1  964) (Justice White. concurring). 

As the Supreme Court has noted. the privilege 

... does not turn upon the type of proceeding in which its protection 
is invoked. but upon the nature of the statement or admission and 
the exposure which i: in\.ites. The privilege may. for example, be 
claimed in a civil or administrative proceeding. if the statement is 
or may be inculpator~ . 
In re Gaulr, rtFr.a, uc 49. 

In Washington, a person facing civil commitment under RCW 

71.09 is not guaranteed immunity from prosecution. and thus retains the 

right to remain silent:' ..detainees [facing civil conlmitment can] not be 

compelled to incriminate themselves by answering questions about prior 

uncharged or unconvicted criminal behavior." Irz re Young. I22 Wn.2d 1 

In other words. the federa! constitution does not guaramee a right to remain silent 
when speaking would provide evidence for civil commitment. 

1 This is in contrast to the situation in Illinois, where the state Supreme Cout-t has 
..ruled that a person whom the State attempts to  commit under the .4ct is protected from use 
of his compelled answers in any subsequent criminal case in ~ . 'h ich  he is the defendant." 
illlen v. Illinois, supra, at 368. 



at 5 1 , 857 P.2d 989 ( 1093). hcrheuc corpzrs /w/i/ion gi-unted and' ~el~erseu' 

on o / h e ~ . g r ~ ~ ~ ~ d , ~ ,  SCL' l i ) l , ~ g  I.'. Ft'eslon. 192 F.3d 870 (9'" Cir. 1999). 

In this case, Mr. Strand faced exposure to criminal prosecution for 

incidents that occurred in Utah and in Washington prior to his 1992 

conviction. First. he bas  sub-ject to prosecution for a I989 allegation of 

molestation of a 3-year-old girl named Megara Banks in Salt Lake City. 

~ t a h . '  Second. he remained subject to prosecution for the alleged Rape of 

a Child in the First Degree involving Monica Kelly, nhich occurred in 

199 1 outside the police station in ~ o r k s . "  

Since Mr. Strand remained ~,ulnerable to prosecution for these 

offenses, he should have declined to answer an] questions relating to 

them. Furthermore. since he also had a right to remain silent as to 

anything that could affect his sentence on a criminal charge. he should 

have declined to answer any questions that could have impacted his 

potential sentence. Accordingly. he was entitled to refuse to answer any 

of Dr. Longwell's questions. See. e.g., ~2litchell1~. U.S. 526 U.S. 3 14, 119 

5 Although Utah's statute of !imitations mould ordinarily have barred prosecution 
for this crime, the limitation period has been suspended since Mr. Strand left the state in 
1991. See Utah Code Sections 76-1-302. 76-1-303.5, and 76-1-304. 

6 This allegation was subject to prosecution until three years after the victim's 1 sth 
birthday. pursuant to RCW 9A.04.080(l)(b) and (c). 



Tinkham. 74 Wn.App. 102, 871 P.2d 1 127 (1 994). 

2. If Mr. Strand had asserted his pri\,ilege against self- 
incrimination. the state mould have been unable to meet the 
foundation for introducing allegations of uncharged criminal 
conduct. 

If Mr. Strand had been appointed coul?se! prior to his evaluation, 

he would have been advised to reduce his criminal exposure by refusing to 

answer any question that might incriminate him. or that might be used 

against him at sentencing. B j  doing so. he would also have withheld from 

the state the evidence it needed to tie him to the trio Salt Lake City 

allegations and the Forks allegation. as outlined abo1.e. b'ithout his 

statements, Dr. Longweli u,ould not reasonably have been able to rely on 

these allegations in her assessment. and the state would have been unable 

to use them at the trial 011 the SVP petition. 

The denial of counsel in this case is likely structural error. See, 

e.g., United Stute~ 11. Gunzulez-Lopez, - U.S. , 126 S. Ct. 2557 at 

2564, 165 L.Ed. 2d 409 (2006). However. even if it were subject to the 

lenient standard for noilconstitutional errors, reversal is required. Without 

the damaging and inflammatory propensity evidence, it is reasonably 



probable that the outcolne of the trial would hax.e been different.' See, 

e.g., Dickerson t1 ( 'hud113elI, Inc.. 62 Wn. App. 426 at 433, 814 P.2d 687 

( 1  991) (erroneous introduction of character evidence under ER 404 

requires reversal il: "\I ithin reasonable probabilities, the error nlaterially 

affected the outcome of trial.") Because of this. the order committing Mr. 

Strand must be reversed. and the case remanded to the trial court. 

Following remand. the department may re-evaluate Mr. Strand 

after he has had the opportunit> to consult ui th  counsel. The department 

may not rely upon the initial evaluation in its effort to commit Mr. Strand. 

111. MR. STRAND U A S  EbTITLED T O  4 VOLLIUTARIVESS HEARIYC T O  

DETERMINE T H E  4DMISSIBILITY OF HIS STATElMEhTS. 

An individual facing commitment as a sexually violent predator 

does not have a constitutional right to remain s i l e ~ t .  Allen v. Illinois, 

supra. However, due process forbids the use of involuntary statements, 

even in civil proceedings. This is so because such proceedings must 

conform to "traditional standards of fairness." Bong Youn Choy 1,. Barber. 

279 F.2d 642 at 646 (9'" Cir. 1960) citations omitted: see also CJnited 

States v. Alderete-Derilr. 743 F.2d 645 at 647 (9"' Cir. 1984). In Choy v. 

Barber, supra, Mr. Choy, an alien facing expulsion, made an admission 

The denial of counsel in this case is likely struchirai error. See, e.g., L'nitedStates 
v. Conzalez-Lopez. - U . S . .  126 S. Ct. 2557 at 2564, 165 L Ed. 2d 409(2006). However. 



after seven hours oi'interrogation and repeated threats. The Ninth Circuit 

suppressed the statement. holding that "[elxpulsion cannot turn upon 

utterances cudgeled from the alien by go\ ernmental authorities: ~tatements 

made by the alien and used to achieke his deportation must be \oluntarily 

given." C'hoy 1,. Bcrr.her, ,~//z.ir, at 646. 

In proceedings under RCW 71.09. there is no mechanism in place 

to determine the voluntariness of a respondent's statements. Nor are there 

any standards b j  u hich \ oluntariness is to be judged. To accord with due 

process, the voluntariness of each statenlent must be determined prior to 

its consideration bj  the trier of fact. Jirckson 1.. Denno, 378 U . S .  368. 84 

S.Ct. 1774. 12 L.Ed. 908 (1 964). As the proponent of the evidence. the 

state should bear the burden of establishing that respondent's statements 

were voluntary, and the respondent should be given the opportunity to 

present contrary e\ idence. 

In this case. the department did not establish that Mr. Strand's 

statements were voluntary: nor did the court make a finding that the 

statements were voluntary. Accordingly. the case must be remanded to 

the trial court for a voluntariness hearing. Jack,ton v. Denno, szTra. 



IV .  MR. STKZND MhS D E l l E D  THE EFFEC'TI\'E ASSISTANCE O F  

COUNSEL,. 

The standard fbr ei aluating whether or not counsel pro~~ided 

effective assistance in a proceeding under RCU' 71.09 is the same 

standard used in criminal cases. In re .5'/oz11. 123 Wn.App. 21 at 27-28, 

114 P.3d 658 (2005). In order to establish ineffective assistance. an 

appellant must first shou that counsel's performance was deficient. and 

then that the deficien? performance pre-judiced his case. In re Greenwood 

130 Wn.App. 277 at 286-287. 122 P.3d 747 (2005). 

A. If the denial-of-counsel claims and the \oluntariness-hearing claim 
are not preserved for review. then Mr. Strand did not receive the 
effective assistance of counsel. 

As noted above, *Mr. Strand was denied his statutory and 

constitutional right to counsel because the state failed to follow the 

procedures outlined in RCW 71.09. Furthermore. the trial court should 

have held a hearing to determine the voluntariness (and admissibility) of 

his statements. If these issues are not preserved for appellate review. then 

Mr. Strand was denied the effective assistance of counsel. 

First, competent counsel would have raised an adequate objection 

to the improper procedure followed by the state. and would have sought to 

suppress any statements inade by Mr. Strand. as well as the evaluation 

derived from those statements. Second. if counsel had objected. the state 



would have been left uithout a foundatioil for admitting the uncharged 

criminal conduct upon uhich it relied so heavill at trial. Furthermore, Dr. 

Longwell's conclusions were based in part 011 Mr. Strand's statements and 

would have had less support if she'd bee11 unable to rely on his statements. 

Without this damaging e\ idence. the outcome of the trial would likely 

have been different. 

If the issues are uiai\,ed as a result of counsel's failure to object, 

then Mr. Strand was denied the effective assistailce of counsel. This court 

should evaluate the merits of his statutorl and constitutional denial-of- 

counsel claims despite the absence of an objection below. This court 

should also remand the case for a voluntariness hearing to determine the 

admissibility of his statements. 

B. Mr. Strand was denied the effective assistance of counsel when his 
attorney permitted him to participate in a second evaluation and a 
deposition. and permitted him to testify during the department's 
case-in-chief. 

Competent counsel w-ould have realized that Mr. Strand faced 

potential exposure for uncharged crimes. and ~vould have advised him to 

assert his Fifth Amendment privilege against incrimination as to those 

uncharged crimes. as well as any information that could be used against 

him at a future sentencing proceeding. Without Ms. Strand's cooperation. 

the department would not have been able to introduce evidence of the 



uncharged criminal conduct. since the alleged victims in those cases n~ere 

unable to identify Mr. Strand as the alleged perpetrator. Mr. Strand's 

statements to Dr. Longmell also contributed to her negative conclusions; 

without his cooperation, her testimony would have been far less 

detrimental. 

Trial counsel should h a ~ e  adkised Mr. Strand to assert his Fifth 

Amendment privilege against self-incrimination as it related to uncharged 

criminal conduct a11d an! potential criminal sentencing proceeding. Her 

failure to do so not 0ni1 exposed him to further criminal prosecution. it 

also validated the state's e\ idence and contributed to the finding that he is 

a sexually violent predator. Because of this. he \&as denied the effective 

assistance of counsel. The order committing him as a sexually violent 

predator must be re1 ersed. and the case remanded to the trial court. 

Greenwood, supra. 

For the foregoing reasons, the order committing Mr. Strand as a 

sexually violent predator must be reversed, and the case remanded for a 

new trial. In the alternative. the case must be remanded to the trial court 

for a hearing on the admissibilitl of his statements. If the trial court 



determines that his statements mere not voluntar!. Mr. Strand must be 

granted a new trial. 

Respectfi~ll! submitted on September 22. 2006 
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