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A. ASSIGNMENI'S 01:  E R R O R  

- 7 

01. 1 he trial court erred in permitting McKinla~ 
to bc rcprcsentcd b~ counsel uho  pro1 idcd 
ineffectitc assistance bq proposing and failing 
to ob.ject to an incorrect "act on appearances.' 
.jury instruction that i~sed "great bodilq harm." 

02. McKinla~ was pre.judiccd by his counsel's 
failure to ob.ject to thc trial court's 
instruction 18 on the first aggressor. 

03. The trial court erred in failing to gi\re 
McKinlaq 's proposed instruction 2 1 011 

no duty to retreat. 

B. ISSUES PERTAINIKG TO ASSIGNMENTS OF ERROR 

01. Whether McKinlaq 's counsel \\as ineffecti\re 
in proposi~ig and failing to object to an 
erroneous instruction on self-defense that 
can be read so as to require that 
IvlcKinlay reasonably feared great bodily 
harm? [Assignment of Error No. 11. 

02. Whether McKinlay mas prejudiced by his counsel's 
failure to object to the trial court-s instruction 18 
on the first aggressor? [Assignment of Error No. 31. 

03. Whether the trial court erred in failing to give 
McKinlay 's proposed instruction 2 1 on 
no duty to retreat? [Assignment of Error No. 31 

C. STATEMENT OF THE CASE 

0 1. Procedural Facts 

Jonathan J. McKinlay (McKinlay) \\as charged bl 



second amended inforniation filed in Thurston Count) Superior Court on 

Januarq 5. 2006. \bith t u o  counts of assault in thc second degree mhile 

armed wit11 a deadlj ueapon. counts I and 11. and t'elonq harassment. 

count 111. contrary to RCW's 9A.36.021 (a)  or (c). 9A.46.020(1)(a)(i). 

(2)(b). 9.94A.533(4) and 9.94A.602. [CP 20-211. 

Ko pre-trial motions mere filed 110s heard regarding either a CrR 

3.5 or CrR 3.6 hearing. [CP 10-1 I]. Trial to a jur j  commenced on 

Januarj 30. the Honorable Paula Casej presiding. Count 111. felon) 

harassment. mas dismissed ibr insufficient e\ idence. [RP 0210 1 106 1 9- 

201. 

The jurq returned a erdict of guilt) of count I1 (assault of Darr) 1 

Spahr). \bit11 a special finding that McKinlaj mas arnied ui th  a deadlj 

weapon during the co~nsnission of the offense. [CP 92-93]. 

Based upon an agreed offender score, McKinlay u a s  sentenced 

within his standard range. including deadly weapon enhancement. and 

timely notice of this appeal followed. [CP 96-1 04. 1 10; RP 02114106 3-71 



02. Substanti1 e ~ a c t s '  

On Julq 21. 3005. at 1 :24 a.m.. Officer Michelle 

Nutter a u i ~  ed at tlie scene of a reported stabbing at a local ta1 ern. [RP 

01130106 4-51. Darr) l Spahr "mas I7erj excited, \ erq upset. Me \\as 

blceding profuselq ." [RP 01 130106 71. I Ie had a stab mound in his chest. 

[RP 0 1 130106 1 01. 

Earlier that morning. Spahr. ul io  mas a bouncer at the t a~e rn .  

follomed some people domn the street to retrieke a bar stool taken froni 

the tavern. [RP 01130106 2 1. 23.-24. 27-28. 55, 591. When he approaclicd 

the people. McKinlaq. mho mas "pretty drunk." suung at Spahr and hit 

him in the face and began screaming at 11in7. [RP 01130106 30: RP 

0113 1106 9-1 0. 171. Armand Ruffin sam McKinla! punching Spahr and 

ran tomard McKinlaq and "ga1e him a forearm and knocked h i n ~  doc~n." 

[RP 0113 1106 39-40. 54-55]. After McKinlaq "uiggled free" from Rufin 

and stabbed him with a knife [RP 0113 1/06 40-411. Spahr "went after 

(him), and the guy like lunged at (Spahr). and that's when (Spahr) got 

stabbed." [RP 0 113 1106 13. 171. McKinlaj then left the scene \& ith a 

group of people. [RP 01130106 37-38. 49-50]. When asked how 

McKinlay used tlie knife on Spalir. Ruffin replied. "Riglit in the chest." 

[RP 0 1 '3 1 106 441. After McKinlaq ran off, Spahr realized that his "hand 

I The facts are limited to charge for \\ hich McKinla) \$as convicted 



was cokered in blood. and there uas  blood just like gushing out of me." 

[RP 0 1 /3 1 106 141. Spahr nek er su ung at or punched McKinlay. [RP 

01 /3 1/06 15. 641. As a result of the incident. Spalir suffered a stab wound 

to the chest. u hich penetrated into his abdominal cab it4 . [RP 0 11-3 1/06 

According to Detectiire Aaron Jelcick. McKinlaj, told hi111 tliat he 

hit Spahr in the face when he saw him ru~~nil ig  toward him and tliat he was 

then taken to the ground bq Ruffin, uhere both Ruffin and Spahr hit and 

kicked him. [RP 01 13 1/06 1 10- 1 1 1 .  1331. At this point. McKinlay "pulled 

a pocket knife out, which he had. and slashed back and forth at the tmo 

individuals." [RP 0113 1/06 1 121. 

McKinlajr's mother. Sonia White saw two people on top of her son 

and hit one of them with a bar stool. [RP 02/01/06 26-29, 371 

D. ARGUMENT 

01. McKINLAY'S COUNSEL WAS INEFFECTIVE 
IN PROPOSING AND IN FAILING TO OBJECT 
TO AN ERRONEOUS INSTRUCTION 
ON SELF-DEFENSE THAT CAN BE READ 
SO AS TO REQUIRE THAT McKINLAY 
REASONABLY FEARED GREAT 
BODILY HARM. 

A criminal defendant claiming ilieffecti\.e 

assistance must prove ( I )  that the attorney's performance \?as deficient. 

i.e. that the representation fell below an objective standard of 



t-easonablcness undcr the pre\ ailing prokssional norms. and (2) that 

prejudice resulted from the deficient pcrtbrmance. i.e. that there is a 

reasonable probabilitq that. but for the attornel 's unprofessional errors, 

the results of the proceedings mould hake been different. State 1. Earl!. 

70 Wn. App. 452, 460. 853 P.2d 964 (1993). rexiex? denied. 123 Wn.2d 

1004 (1994): State x .  Graham, 78 Wn. App. 44. 56, 896 P.2d 704 ( I  995). 

Competencq of counsel is deterrnincd based on the entire record belo\\. 

State v. White. 81 Wn.2d 223. 225, 500 P.2d 1242 (1972) (citing State 1 .  

Gillnore. 76 U7n.2d 293.456 P.2d 344 (1969)). A reviening court is not 

required to address both prongs of the test if the defendant makes an 

illsufficient shoming on one prong. State x .  Tarica. 59 Wn. App. 368. 374, 

798 P.2d 296 ( 1  990). 

Additionally. uhile the invited error doctrine precludes rexriew of 

any instructional error \\here the instruction is proposed by the defendant, 

State 1.. Henderson. 114 Wn.2d 867. 870. 792 P.2d 514 (1 990). the same 

doctrine does not act as a bar to reviem a claim of ineffectix e assistance of 

counsel. State v. Doogan. 82 Wn. App. 185. 188. 91 7 P.2d 155 (1 996). 

citing State v. Gentry. 125 Wn.2d 570. 646. 888 P.2d 1105, cert. denied, 

116 S. Ct. 131 (1995). 

At the close of trial. the court instructed the j u r ~  that the State had 

the burden of proving that McKinlaj? \vas not acting in self defense when 



he struggled nith and stabbed Spalir. In instructing on self defense, the 

court gave instruction 15. nhich read. in part: 

The use of force upon or tom ard the person 
of another is lawful nhen used bq a person uho  
reasoiiablq believes that lie is about to be injured in 
preventing or attempting to pre\ ent an offense 
against the person and when the f'orcc is not more 
than is iiecessarq . 

[Court's Instruction 15; CP 841. 

In addition, defense counsel proposed and the trial court gave 

instruction 1 7.2 which instructed the jury that McKinlay was entitled to 

"act on appearances" in usiiig force to defend Iiiniself even though in 

reality he faced no actual threat of harm: 

A person is entitled to act on appearances in 
defending himself. if that person believes in good 
faith and on reasonable grounds that lie is in actual 
danger of great bodily- harm. although it afternards 
might develop that the person mas mistaken as to 
the extent of the danger. Actual danger is not 
necessary for the use of force to be lam ful. 
(emphasis added). 

[Court's Instruction No. 17: CP 861. 

McKinla>'s proposed instruction 20 is identical to the  court's instruction 17. [CP 341. 



Instruction 17 misstates the elements of sclf-defense because it 

requires that McKinlay reasonably perceived a threat of '.great bodilq 

harm'' when the lam of self def'ense requires 01i1> that the defendant 

perce i~e  a threat of "in.jurq ." Instruction 17 is thus in conflict with 

instruction 15. uhich accurate]) states the lc\cl of threat that the defendant 

.. perceives by referring only to "in-jurq . 

In  State L .  Walden, 13 1 Wn.2d 469. 475 n.3. 932 P.2d 1237 

( 1997). the Washington Supreme Court \ oiced disappro\ a1 of an "act of 

.. appearance" instruction that contains reference to "great bodily harm. 

The court noted that the use of the term "great bodilqr harm" is inco~isistent 

with the use of the tern "great personal illjury" in the justifiable homicide 

instruction. The court further explained that the term '-great personal 

injur) " ought to be used consistently in instructions relating to self defense 

due to the possible confusion arising from the fact that "great bodily 

harm" is a defined element of first degree assault. Id.; see also State L. 

Freeburg. 105 V711. App. 492. 504-05. 20 P.3d 984 (2001) (in justifiable 

homicide case. reference to "great bodilj. harm." as opposed to "great 

personal il~.jurq ," undercuts the subjectil e standard that the slayer may act 

on appearances). 



"'A jury instruction misstating the lam of self-defense amounts to 

an error of constitutional magnitude and is presumed prejudicial."' 

v. Walden. 13 1 W1i.2d at 473. quoting State \. . 1,eFaber. 128 Wn.2d 896, 

900, 913 P.2d 369 (1996). 

The use of the "great bodilq harm" langilage in this casc undercut 

the sub.jective standard by uhich McKinlaq could act 011 appearances and 

in the process affected the outcome. McKinlay's theory was that he 

swung at Spahr 0111y after Spahr had run toward him, and that lie used the 

knife only after he mas taken to the ground by Ruffin, \.\here Ruffin and 

Spahr began to hit and kick him. which gave rise to his reasonable belief 

that he was about to be injured. not necessary that he feared. as instructed. 

"great bodily harm." The prosecutor relied on the great bodily harm 

language in his closing argument by arguing. based on the court's 

instructioli 17. that McKinlay could "act on appearance" only if he 

believed in good faith and on reasonable grounds that he mlas "in actual 

danger of great bodily harm." [RP 02/01/06 761. 

First, the record does not reveal an) tactical or strategic reason 

uhy  trial counsel would have proposed the instruction or failed to properly 

object to the instruction. Since instruction 1 7 is in conflict \% ith 

instruction 15, uhich accuratelq states the level of threat that the defendant 

perceives by referring only to "injury," had coul~sel not proposed the 



instruction or properly ob.jected to the instruction. it rn.ould not hatre been 

given. 

I o establish prqjudicc a defendant must shorn a reasonable 

probabilit) that but for counsel's delicient perfornlance. the result mould 

have been diffcrcnt. State \. Lcavitt, 49 Wn. App. 348. 359. 743 P.2d 270 

(1  987), aff'd. 1 1 1 Wn.2d 66, 758 11.2d 982 (1 988). A "reasonablc 

probability" means a probabilitj "sufficient to undermine confidence in 

the outcome." Leatjitt. 49 Wn. App. at 359. The prejudice here is sclf 

evident: but for counsel's failure in proposing the instruction and in Sailing 

to object to the instructioii here at issue. the self-defense instructions 

mould not lia\.e required that McKinlay reasonablq feared great bodilq 

harm and the State \\auld not have been able to argue this to the jurj . 

Under the facts of this case. the jury could ha\ e coin icted McKinlaj if it 

found that he did not belie\ e that he mas in actual danger of great bodilq 

harm even if it found that he reasonably beliet ed that he mas about to be 

injured. 

Counsel's performance ttas deficient because he proposed and 

failed to properly ob-ject to the court's instruction 17 on the grounds 

previously argued herein. mhich was highly prejudicial to McKinlay, with 

the result that McKinlay mas depritred of his constitutional right to 



effective assistance of counsel. and is entitled to ra~ersal of his conviction 

for assault in the second degree. 

02. McKINLAY WAS PREJUDICED BY HIS 
COUNSEL'S FAILURE TO OBJECT TO 
TI-IE TRIAL COURT'S INS'FRUCTION 18 
ON TI-IF=, FIRST' AGGR~:SSOR.~ 

Without objection, tlie trial court instructed the jurq.: 

No person ma). by any intentional act reasonablj 
likely to provoke a belligerent response. create a 
necessity for acting in self-defense and thereupon 
use, offer, or attempt to use force upon or toward 
another person. Therefore. if you find beyond a 
reasonable doubt that the defendant mas the 
aggressor. and that the defendant's acts and conduct 
provoked or commenced the fight. then self-defense 
is not available as a defense. 

[Court's Instruction No. 18: CP 871. 

It is reversible error to give the aggressor instruction \\here the 

evidence is lacking that the defendant acted intentionallj. to provoke an 

assault against the victim. State v. Wasson. 54 Wn. App. 156. 1 59-1 60. 

772 P.2d 1039, review denied. 113 Wn.2d 1014 (1989). citing State v. 

Brower. 43 W11. App. 893. 902. 721 P.2d 12 (1 986) (aggressor instruction 

improper where evidence lacking to sliow defendant was involved in 

wrongful or improper conduct which precipitated the charged offense). 

' For the sole purpose of akoiding needless duplication. the prior discussion relating to 
the test for ineffecthe assistance of counsel presented earlier in this brief is hereb! 
incorporated b> reference. 



If Mr. Droner mas to be percci\ed as the aggressor. 
it ua s  onl! in terms ol'the assault itself. Ilnder the 
facts of this case. the aggressor instruction \vas 
improper. (citation omitted). I lie inclusion of the 
instruction effectivelq deprived him of his theorj of 
self-def'ense: thejur! mas left to speculate as to the 
lawfulness of the conduct prior to the assault. 
(citation omitted). 

Id. - 

In State v. Rirnel. 89 Wn. App. 459. 473. 949 P.2d 433 ( 1  998). the 

court, citing Wasson. 54 Wn. App. at 159. citing State 1,. Arthur. 42 Wii 

App. 120. 124. 708 P.2d 1230 (1 985). held that "(t)he provoking act must 

be intentional and one that a jury could reasonabl> assume uould provoke 

a belligerent response from the victim." Clearlq . aggressor instructions are 

not favored. State v. Kidd, 57 Wn. App. 95. 100. 786 P.2d 847. review 

denied. 115 Wn.2d 1010. 797 P.2d 51 1 (1990). 

Feu situatioiis come to mind where the necessity 
for an aggressor instruction is warranted. The 
theories of the case can be sufficientljr argued and 
understood by the jury without such instruction. 

State v. Arthur. 42 Wn. App. at 125 n. 1.  

As recently noted by the Washington Supreme Court: 

While an aggressor instruction should be gi\.en 
where called for b!, the evidence. an aggressor 
instruction impacts a defendant's claim of self- 
defense. mhich the State has the burden of 
disproving beyond a reaso~iable doubt. 



Accordingly. courts should use care in gi\ring an 
aggressor instruction. 

State 1,. Rile). 137 Wn.2d 904. 9 10 11.2. 976 I'.2d 624 (1 999). 

Tlie evidcncc does not support the gi\,ing of the aggressor 

instruction in this case. While there mas evidence that McKinlaq \\as 

initially screaming at Spahr. an aggressor instruction may not be gi\,cn 

where words alone are the asserted pro\ ocation. State \. . Riley, 137 

Wn.2d at 91 1. Moreoler. there was evidence presented at trial that 

McKinlay only snung at Spahr  lien he saw him running touard hini and 

that he used the knife on14 being taken to the ground where he was hit and 

kicked by both Spahr and Ruffin. 

Tlie aggressor instruction effectively depri\red McKinlay of his 

abilitj to claim self-defense. See Wasson. 54 Wn. App. at 160. And an 

error affecting a defendant's self-defense claim is constitutional in nature 

and cannot be found harmless unless it is harmless beyond a reasonable 

doubt. State v. Kidd. 57 Wn. App. at 101 11.5. citing State 1. McCullun~. 

98 Wn.2d 484. 497. 656 P.2d 1064 (1 983). In I iem of the importance the 

State assigned to this issue during closing argument. \\-rongly asserting 

that McKinlay could not even claim the defense unless he believed that lie 

was in actual danger of great bodily harm. it cannot be claimed that the 

error n-as har~iiless beyond a reasonable doubt. 



Assiiniing arguendo. this court finds that trial counsel nai \  ed the 

issue relating to thc trial court's first-aggressor instruction b) failing to 

object to it. then both elements of ineffective assistance ol'counsel ha1.c 

been established. 

First. the rccord does not reveal an) tactical or strategic reason 

why trial counsel would hal'c failed to object. For the reasons set fbrth 

above, had counsel ob.jected, the trial court would not have given the 

instruction 

The prejudice here is self evident: but for counsel's failure to 

object. the trial court ~vould not have given the instruction. u-hicli 

effecti~.ely deprived McKinlay of his ability to claim self-defense. 

McKinlay's conviction for assault in the second degree must be 

reversed and remanded for retrial without the aggressor instruction. 

03. THE TRIAL COURT ERRED IN 
FAILING TO GIVE McKINLAY'S 
PROPOSED INSTRUCTION 21 ON 
NO DUTY TO RETREAT. 

McKinlay took exception to the court's failure to 

give his proposed instruction 2 1 on no duty to retreat: 

It is lauful for a person who is in a place 
where that person I~as  a right to be and ~ v h o  has 
reasonable grounds for believing that he is being 
attacked to stand his ground and defend against 
such attack by the use of l a w f ~ ~ l  force. The law 
does not impose a duty to retreat. 



[I)eSendalit's Proposed Insts~~ction No. 21 : Cl' 45: R1) 02/01/06 49-5 11. 

A person 118s no d u t ~  to retreat uhen hc or slie is assaulted in a 

place uhere he or she has a right to be. State L .  Studd. 137 Wn.2d 533. 

549. 973 P.2d 1049 (1 999). And all instruction should bc given to this 

effect when sufficient e\ idelice is presented to support it .  State 1. Allcr~ .  

101 Wn.2d 591, 598, 682 P.2d 3 12 (1 984). \n71iat's more. a part) is 

entitled to instructions that. when taken as a whole. properly instruct the 

jury on the applicable lam, are not misleading and allow the part! the 

opportunitq to argue his or her theorq of the case. State 1. Redmond. 150 

Wn.2d 489. 493. 78 P.3d 1001 (2003) (citing State \,. Mark. 94 Wn.2d 

520. 526. 61 8 P.2d 73 (1 980)). 

In this case. again, the facts indicate that McKinlay initially swung 

at Spahr o n l ~  after Spallr had run tou ard him on the street. and that lie 

used the knife only after he had been taken to the ground by Ruffin. uliere 

Ruffin and Spahr began to hit and kick him. As Spahr came down the 

street to confront McKinla). Mckinlay mas arguabl) left with an easq 

opportunity to retreat. Although presumably alvare of this, the trial court. 

in refusing to give tlie instruction at issue. ignored this. noting merely that 

other instructions allowed McKinlay to argue that he '-was simply 



defending himself in this instance as hc was being attacked b j  others." 

(RP 02/01/06 511. 

Be that as it may, thc no duty to retreat instruction is required 

where. as in this case. a jurq maj objectiselq conclude that flight is a 

reasonably effective altcrnative to the use of force in sclf-defense. 

The trial court cannot allon the defendant to put 
forth a theory of self-dcfense, yet refuse to pros ide 
corresponding jury instructions that are supported 
b j  the evidence in the case. Lach part!, is entitled to 
have the jurj, pro\ ided with instructions necessary 
to its theorj of the case if there is ekidence to 
support it. State \,. Riley. 137 Wt1.2d 904. 908 11.1. 

976 P.2d 624 (1 999). Failure to pros ide such 
instructions constitutes prejudicial error. Id. 

State 1.. Redmond, 150 Wn.2d at 495. 

Here. the refusal to grant the no duty to retreat instruction was 

reversible error, as the jury may have speculated as to ~vliether retreat \?/as 

a reasonable option for McKinlay 

E. CONCLUSION 

Based on the abosve. McKinlay respectfully requests this 

court to reverse and dismiss his conviction 

DATED this 11"' day of September 2006. 
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