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.ASSIGNMENTS OF ERROR 

1. The statutory and judiciai schemc crimin~lli7il:g assault in the second 
degree violates tlic separation of poue1.s doctrine. 

2. The Information \+as constitutionall! dcticie~z:. 

3. The trial court erred b! gi\ ing Instruction No. 5. \\liicli reads as 
follows: 

To con\ ict ilie defendant of the crime of' Assault in the 
Third Degree as charged in Count I, each of the follo\\ing elements 
of the crime must be pro\ ed be! onci a reasonable doubt: 

1 .  That on or about the 4"' day of March. 2006. 
the defendant assaulted a  la^ enforcement 
officer: 
- - 

2. 1 hat a: the time of the assault the i a ~  
clzforcenient officer +bes performing his 
official duties: and 

3 .  That the actb occurrzd in Len is Count), 
Washington. 

If you find froix the evidence thei each of these elzillents 
has been pro\ ed be! ond a reasonable do~br .  t:?er, it mil! he 1 our 
duty to return a \ erdict of guilt!. 

On the other hand. if. after ueighing all of the evidence, 
you have a reasonable doubt as to any one sf these e!ements. then 
it will be your durq to renrrn a verdict of not gililty. 
Instruction No. 5 .  Supp. CP. 

4. The court's "to con\rict" instructio:~ omittecl an essential element of 
Assault in the Third Degree. 

5 .  Mr. Blatt was denied his constituriazai right lo a-jdry trial because the 
jury did not determine M hether or no: he acted under circumstances not 
amounting to Assault in the Firsr or Second Degree. an essential element 
of Assault in the Third Degree. 

ISSUES PERTAHPIING TO ASSIGNME~TS OF ERROR 

The Washingtan legislature has crininalized assault. but has not 
defined the elements ofthat crime. In rhe absence of a legislati\ e 
definition, the judiciarq has. over  he c o m e  of more :hail a centw). 



defined the elements ofthit crime. and has expancied and refined that 
definition mithout input from the legislature. 

1 .  Does legislaturit's failure to define the core elements of the 
crime of assault \ iolate the separation of po\\ess doctrine'? 
Assignment of I'.sror No. 1 .  

2. Does the jiidiciallq created definition of'the elements of the 
crime of assault \ iolatc the separation of'poutss doctrine? 
Assignment of Error No. 1 .  

The Information charging Mr. Blatt nith Assatilt in the Third 
Degree did not allege that he acted "under circumstances not amounting to 
assault in the first or second degree." SirniIari). the "ro conbict" 
instruction did not instruct the jurq to determine M hetiler or not Mr. Blatt 
acted under circumstances Iloi amounting 13 assauit ic the first or second 
degree. 

3. Did the Information omit an essential elenlent of Assault in the 
Third Degree'? .Assignn~ent of Error No. 3. 

4. Did the court's -.to convict" instructio~i omit an esse~ztia! 
element of Assault in the Third aegree? Assigilments of Error 
Nos. 3.4, 5.  

5 .  Was Mr. Rlatt denied his ccl~stiiutionai right to a jurj 
determination of ail the essential elements of Assault in the Third 
Degree? Assignn~ents of Error Kos. 3. 4. 5 .  



STATEMENT OF FACTS AND PliIOK PROCEEDIKGS 

On March 14. 2006. Ed~vin Blatt Mas accused of Assault in the 

Third Degree and Obstructing a Lau Enforcenient Officer in L e ~ . i s  

County. CP 14-16. The operatit e languagz of thz Information charging 

Assault in the Third Degree read as follot\s: 

... in that defendant on or about ,I/larch C4. 2096. in Leu is County, 
Washington, then and there assaulted a la\\ enforcement officer or other 
e~nployee of a law enforcement agency who u a s  performing his or her 
official duties at the time of the assault. to-nit: assaui~ed Officer Rodocker 
when he was performing his offlcial duties; against the peace and dignity 
of the State of Washingron. CP 13. 

Mr. Blatt's case proceeded to a juq trial !il Ma) of 2006. At trial. 

the court instructed the jurj Mas as f o l l o ~ s  regarding xhe elements of 

Assault in the Third Degree: 

To con1 ict :he defendant of the crime of &4ssault in the 
Third Degree as charged in Count I. each of the following elements 
of the crime must be proved bej  ond a reasonable doubt: 

1. That on or about the 4 I h  da) of March. 2006. the 
defendant assaulted a lam enforcement officer; 

2. That at the time of the assault the law enforcement 
offjcer tzas performing his official duties: and 

3. That the acts occurred in Lewis County, 
Washington. 

If you find from the e\ idsnce that each of these elements 
has bee11 pro1 ed be) ond a reasonable dotrbt. then it will be jour 
duty to return a t erdict of guilty. 

On the other hand, if. aftzr vgeighing all of the el idence, 
you have a reasoilable doubt as to anq ope of rhese elements. then 
it will be your dut> to return a verdict of not gailty. 
Instruction No. 5. Supp. CP. 



Mr. Blatt uas  C O I ~ L  icted and sentenced. C'I' 4- I  3. This timel> 

appeal followed. CP 3. 

I. MR. BLATT \V 45 CO\ \  ICTED I UDER \ S TATI'TE THAT \ IOLATES 

THE CONSTITC TIO\ AL C17P4R \TIC)'- OF PO\\ ERS. 

The doctrine of separation of pou ers coines from the constitutional 

distribution of the go\ ernmenl's authority into three branches. ,C /~{ l c  v. 

iUorc.no. 147 Wn.2d 500 3: 505. 58 P.3d 265 (2002). The state 

constitution divides political poner into !egislati\ e aurhorit~ (article 11. 

section 1 ), executi1.e POM 2r (article 111. szction 2 ) .  and judicial poner 

(article IV. section I).  _140i*elzi;, ae 505. Each branch oi'gor ernixent 

wields only the pone -  Ir is gil en. ACfo;.cno, at 505: Statp 1,. DiLzizio, 121 

Wn.App. 822 at 825. 90 ?.3d 1141 (2004). 

The purpose of the doctrine of separation of pouers is to prevent 

one branch of government fram aggrandizing itself or encroaching upon 

the "fundamental func~iol~s" of another. tfort.no, at 505. A violation of 

separation of powers occurs u h e n e ~  er "the acrii it\ of one branch 

threatens the independe~lcr: or istegritj or is\ ades the prerogatives of 

another." Moreno, at 506. cituiiiirz5 onzitted. Jl;dicia! independence is 

threatened whenever ;he jiidiciai branch is assigned or allowed tasks that 

are inore properly accomplished b j  other branches. .\loi.eno af 506. citing 



hfon.ison 1). Olson, 487 U.S. 654 at 680-68 1 .  108 S.Ct. 2597. 101 12.Ed.2d 

569 (1 988). 

It is the function of the Legislature to define the elements of a 

crime. State v. Wcrds~t or/l?. 139 M'n.Zd 724 at 734. 99 1 P.2d 80 (2000). 

This is so "because of the seriousness of criminal penalties, and because 

criminal punishment usuallj represents the moral condemnation of the 

community.. . This policy embodies 'the instinctive distastes against men 

languishing in prison unless the lawmaker has clearly said thej should."' 

U S .  v. Bass, 404 U.S .  336 at 348. 92 S.Ct. 5 15 (1 971). cifutions omitted. 

The legislature has criminalized assault; however it has not defined 

that crime. See, generalij. RC W 9 ~ 2 6 .  ' Instead. it has allowed the 

judiciary to define the core meaning of the crime: the judiciary has done 

so, enlarging the definition oker a period of man) years. This kiolztes the 

separation of powers. Abfoi-eno. szlpru. 

At the turn of the last century. Washington's criminal code 

included a definition of assault. In 1906 the Supreme Court noted that 

"An assault is defined by the Code to be an atten~pt in a rude. insolent. and 

I There are some sections of the statute. not applicable here. which specifically 
define the elements of certain types of assaults. See, e g , RCW 9A.36.011 (l)(b): "A person 
is guilty of assault in the first degree if he or she. \kith intent io inflict great bodily harm: 
... Administers, exposes. or transmits to or causes to be takzil by another. poison, the human 
inimunodeficiency virus as defined In chapter 70.24 RCW. or an) other destructive or 
noxious substance." 



a n g r  manner u n l a ~  filll! lo touch. strike. beat, or wound another person, 

coupled with a present abilitj, to carrj. s i~ch attempt into execution." Slate 

t.. :ClcFadden. 42 Wash. 1 at 3 .  84 P. 10 1 ( 1906). In 1909. the legislature 

adopted a new criminal code. The Suprenie Court noted that the section 

defining assault (Rem. & Bal. Code SS 2746) "mas repealed b! the new 

cri~ninal code. and so far as ~ z t .  are able to disco~er ,  the term assault is not 

defined in the latter act." Ho~c,ell v. Winfei-s. 58 \L'ash. 436 at 438. 108 

Pac. 1077 (1910). In the absence of a statutory definition. the Supreme 

Court imported a defhition from the coIlirnon lam. quoting from a treatise 

on torts: 

"An assault is an atrernpt. M it11 unlawful Lorce. to inflic: bodily 
injury upon anotner. accoinpanied u ith the apparent present ability 
to give effect to rhe attsinpt if not prex ei~ted. S ~ c h  would be the 
raising of the hand in anger. with an apparent purpose to strike, and 
sufficiently near lo enable the purpose to be cznied into effect; the 
pointing of a loaded pistol at one M ho is uithin its range; the 
pointing of a pistol 1101 loaded at one who is no1 aware of that fact 
and making an apparent attempt to shoot; shaking a whip or the fist 
in a man's face in aliger: riding or running after him in threatening 
and hostile manner \\ ith a club or other Q, eapoil: and the like. The 
right that is in\ aded here indicates the nature of the wrong. Every 
person has a right lo co~nplete and perfect irnnlunitj from hostile 
assaults that threaten danger to his person: .A right to li\ e in 
society without being pui in fear of personal harm."' Cooley. 
Torts (3d ed.). p. 378 
Ho~sell v. H7i1?tei.~. at 43 8. 



This common law defini~ion mas broader in scope than the pre-1909 code 

section, because it required onl! an apparenr (as opposed to an actual) 

ability to inflict bodilj ili.jurq. 

Ho~iell  t7. C V i r ~ / c m  \\as a ci\ i l  case. I t  u as iiot until 1922 that the 

common law definition adopted bj  Halt ell 1% T/lrinterc u a s  appro\ ed by the 

Supreme Court for use in a crimiiial case. In Stcrtc~ I>  .CIlrrfje~-. 120 Wash. 

345 at 348-350,207 P. 229 (1922). the Supreme Court. consistent uith its 

holding in Howell I? @ ' ~ M I L ' I - \ ,  expanded the criminal definition of assault 

to cover situations where :he defendant lacked the aciilal abi l i t~ to inflict 

bodily injury. The same defini~ion was endorsed again in two cases from 

1942. Peusley v. Pzl,ve/ Sound Tzg  & Bui*,oe C'o.. 13 Li7n.2d 485. 125 P.2d 

681 (1942) was a civil action for ilialicious psosecutian which turned in 

part on the criminal lafins definition of assault: State 1,. Rush. 14 W11.2d 

138, 127 P.2d 41 1 (1942) was a criminal case described by the court as 

being "indistinguishable" fi-om Slzcffer. 5zlyr.u Sfute v Rzlsh. at i 40. 

Thirty years later. the core definition of "assalrlt" expanded filrther. 

again without any input from the legislature. This expansion appeared in 

dicta in the Supreme Court's opinion in Stute v Fruzier. 81 Wn.2d 628, 

503 P.2d 1073 (1972). In that case. the Coui-t (is dicr-il) quoted from a 

federal case on assau!r: 



There can in actualit! be tuo  concepts in criminal lam of 
assault as noted in L'/ii/c~l.Y/~/r~/e\ 1, 121rzo. 409 F.2d 400. 403 (7th 
Cir. 19691, cert. denictJ, 396 I I.S. 9 1 I .  90 S.Ci. 226. 24 L.Ed.2d 
187 ( 1  969). 

One concept is that an assault is an attempt to conimit a 
battery. There ma) be an attempt to comnlit a batter). and hence an 
assault, under circumstances u here the illtended \. ictim is unaware 
of danger. Apprehension on the part of the victim is not an 
essential element of that t! pe of assault. . . . 

The second concept is that an assa~ilt is -committed nlerely 
by putting another in apprehension of harm mhether or not the 
actor actuallq intencis to inflict or is incapable of inflicting that 
harm.' The concept is ~hought to have been assimilated into the 
criminal lau from the lau of torts. It is usuall! required that the 
apprehension of harm be a reasona5le one. 
State v. Frazier, l i t 63 0-63 1 . 

Following Fr.u:ie!-. Washingto11's judiciailq -created definition of 

assault was enlarged to irlc!ude (1 )  actual batter) (co~sisting of an 

unlawful touching wirh crin~inzl intent. not necessari:~ injurious). (2) an 

attempt to commit a barterj (uhether or not injury was intended). and (3) 

placing another in apprehension of hasin (whether or l ~ o t  injur) m as 

intended). See, e.g., Stute 1,. Gtrciu, 20 UTn.App. 401 at 403. 579 P.2d 

1034 (1978): State 1.. SIYL IM~.  30 Wn.App. 768 at 780. 583, P.2d 874 

(1978). These three definitions make up the core definition of the crime of 

assault today. See WPIC 35.50: see alto Srure : Yicholson. 1 19 Wn.App. 

855 at 860, 84 P.3d 877 (2003). 

Since the legislature remo\ed the statutor! de5nition of assault 

from the criminal code i~ 1909. the judicierj has steppzd in to fill the 



acuum and has undertahen to define the crime. This \ iolates the 

separation of powers because i t  encroaches on a core legislative function. 

Division I1 has recent11 issued an opinion i:lterpreting LI'uds~r~orth 

narrowly: 

When our Supren~e Court ruled that the Legislati~re defines the 
elements of a crirne. it meant that the Legislature must set out in 
the statute the essential elements of a crime ... It has ne\ er been the 
law in Washington that courts callnot pro\ ide definitions for 
criminal elements that the Legislature has listed but has not 
specifically defined. h o r  has this practice generally been biewed as 
a judicial encroachment on 1egislatiI.e poners. On the contrary, 
the judiciarj uould be acting contrary to the Legislature's 
legitimate, express expectations. as bell as failing to fulfill judicial 
duties, if the courts did not emploq lorig-standing common-law 
definitions to 511 in legislati\~e blanks in staturorq crimes. The 
Legislature is presumed to knom this long-standing common law. 
State 1). Du~.id. 2006 iVash. App. LEXIS 1705. pp. 15-1 6 (2006). 
citution.s und foornore, on~itted. 

In Duvid, Division I1 addressed the legislature's failure to define 

proximate cause. an element of I ehicular homicide. Here. by contrast, the 

legislature has failed to deiine rhe core n~eariing of the crime of assault. 

Although the legislature has listed factors that elevate the core crime to 

felony status, the legislature hasn't designated a single element to delimit 

the core offense. Duvid is thus distinguishable. 



In State I>. C ~ ~ I I ' L ' I .  2006 Wash. App. LEXIS 1839 (2006), Division 

11 issued a part-published opinion in nhich it drew an analogy to the 

crimes of bail jumping. protection order \.iolations. and criminal contempt: 

Although the legislature's function is to define the elements 
of a crime, the "legislature has an established practice of defining 
prohibited acts in general ter~ns. leaving to the judicial and 
executive branches the task of establishing specifics." Tfirldcworlh. 
139 Wn.2d at 733. For elample. the bail-jumping statute 
criminalizes the failure to appear before a court. RC W 9A.76.170, 
but the courts determine the dates on nhich the defendant nlust 
appear. WadL<ulor,th. 139 Wn.2d at 736-37. In protection-order 
legislation, the legislature specifies wlie11 the orders may be issued 
and the criminal intent necessary for a violation. but the courts 
determine the specific prohibitions. Wud,~r>orfh. 139 Wn.2d at 737. 
The legislature has broadlj defined the elements of criminal 
contempt as intefitional disobedieiicz to ajudgment. decree. order. 
or process of the court, but the courts declare the specific acts of 
disobedience. Jfitu 'r l l  ortl?. 139 Wn.2d at 737. The legislature's 
history of delegating to the judiciarj lion statiites mill be 
specifically applied delnonstrates that the praciice does not offend 
the separation of pon ers doctrine ... 
Opinion, pp. 9. 

But in each of these situations, the legislature has defined the 

general crime, and the remaining terms are case-specific. For example, a 

bail-jumping defendan1 is charged ~vi th failing to appear on a specific 

court-ordered date applicable to her or his case only. A protection order 

violation is proved vi ith reference to a speciiic court order that applies 

only to the defendant charged. A contenlpt charge rests on a specific 

"judgment, decree, order. or process of the  court." applicable to the 

defendant. These statutes. cited in i.Z'ud.sli7orth, are qualitativelj different 



fro111 the assault statute. in L\ hich the legislature has failed to define the 

core crime even in general ternis. 

Division 11 also found the statute constitutional because tlie 

legislature "has instructed that the COTIIIIO~I lam InL!st supplenient all penal 

statutes." C'hctvez. p. i 0. tiling RCW 9A.03.060. While this is true. it 

does not absolve the legislature of performing its essential filnction in 

defining the core meaning of a crime. Nor does the legislature's 

acquiescence render a9 u ~ ~ ~ o i ~ s t i t ~ t i o l i a l  di\ ision of labor constitutional, as 

Division I1 suggests. C'ii~i~,ez. p. 10. 

The legislature and the judiciar~ ma) cooperate to define assault: 

however. their cooperation :?lust c o n ~ p l ~  with the cons~itution. Eecause 

the legislature failed io define the core meaning of the crime of assault, the 

statutory and judicial scheme under which Mr. Blatt was convicted is 

unconstitutional; his con~ict ion must be rek~ersed and the case dismissed 

with prejudice. 

11. THE I N F O R M ~ H I O Y  \\ AS CORiSTlTh TIOh ALLk DEFICIEYT 

BECAUSE IT F4ILED TO ALLEGE A\ ESSE\TIAL ELE'CIE\T OF 

ASSAULT Ih THE THIRD DEGREE. 

A criminal defendant has a constitutional right to be Fd14 informed 

of the charge he or she is facing. This right stems from the Fifth. Sixth 

and Fourteenth Amendmenes to the Federal Constitution. as me11 as Article 

I, Section 3 and Articie I. Section 22 (amend. 10) of the Washington State 



Constitution. A c l~a l l c~~ge  In the constitutional sufficiencq o f a  charging 

document may be raised at an: time. S~crrc~ I,. Kjorsvik, 117 U'n.2d 93 at 

102, 8 12 P.2d 86 ( 1  99 1 ). \;\'here the Information is challenged after 

verdict, the reviewing court construes the document liberally. Kjio~.cl)ik, at 

105. The test is whether or not the necessary facts appear or can be found 

by fair construction i~ the charging document. hjor51,ik. at 105- 106. If 

the Information is deficient. no pre-judice need be shomn. and the case 

i~lust be dismissed without prejudice. Stcrrr \: Fi.nnk,c. 105 Wn.App. 950, 

22 P.3d 269 (2001). 

Under RCW 9A.36.03 1 ( 11, "A person is guilt) of assault in the 

third degree if he or she. under circumstances not amounting to assault in 

the first or second degree [commits the acts outlined in the statute.]"' 

When a statute is clear and unambiguous, its meaning is to be 

derived from the language of the statute alone and it is not subject to 

judicial construction. Stule :. Azpi/~n-fe. 140 Wn2d  138 at 141, 995 P.2d 

3 1 (2000). In Azpifurte, the Supreme Court examined firmer RCW 

10.99.040(4)(b), which punished as a class C felony any assault in 

violation of a no contact order "that [did] not amount to assault in the first 

or second degree." Fornzei. RCU' 10.99.040(4)(b). The Court of Appeals 

concluded that any assault could be punished under this section; the 

Supreme Court disagieec: 



[Wlithout a shoui~lg of ambiguitq. Lke derii e the statute's meaning 
from its language alone .... Bq finding thar anj  assault can eievate a 
violation of a no-contact order to a felonq. the Court of Appeals 
reads out of the statute the requirement that the assa~ilt "not 
amount to assault in the first or second degree." We will not delete 
language from a clear statute even if the Legislature intended 
something else but failed to exprzss it adequatel~. 
Azpitarte, at 143. 

Here, as in A:pi:tri./c., the statute is clear and unambiguous: it 

exempts from the third degree assault statute anq acts which constitute 

Assault in the First or Second Degree. RC W 9A.36.03 l(1). ;4ccordingly, 

the absence of a higher degree of assault is an essential element of the 

crime that must be alleged in the Information. 

In this case. the operati;,e language of the Inforination alieges that 

Mr. Blatt "assaulted a lam enforcement officer ... vi ho Mas perfornling his 

or her official duties at the time of the assault ..." CP 14. It does not allege 

that the assault was committed "under circumstances not amounting to 

assault in the first or second degree." as required under the statute 

Because of this. the Ii~forn~ation is deficient. and reversal is required even 

in the absence of prejudice. Kjorsvik, sups. The conviction must 

therefore be reversed and the case dismissed. Kjor.~vik. 



111. THE TRIAL COI  RT') "TO CO\\ IC I "  I Y S  rRC CTIOh O'CIITTED AY 

ESSEhl IAL E L E L I E b T  OF As511 1.T I \  THE THIRD DEGREE. 

The Due Process Clause of the Fourteenth Amendment requires 

proof be) ond a reasonable d o ~ ~ b t  of e\ cl-1 element of the charged offense. 

U.S. Const. Amend. XIV: 117 I-e Winthlp, 397 L.S. 358 at 364. 90 S.Ct. 

1068. 25 L.Ed.2d 363 ( 1  970). Stclle I,. SI~II//I. 155 W1i.2d 496 at 502. 120 

P.3d 559 (2005). A "to con\ ict" instructinl~ I I ? ~ ? ?  contain all the elenients 

of the crime, because it s en  ss as a "yardstick" b! ivhicl~ the jur! measures 

the evidence to determine guilr or innocence. Stcrle v. Lor-en,. 152 Wn.2d 

22 at 3 1 ,  93 P.3d 133 (2004). The jury has the right to regard the -'to 

convict" instruction as a complete statement of the lan . Any con\ iction 

based on an incomplete "to con~rict" instruction must be re~rersed. State v. 

Smith, 131 Wn.2d 258 ar 263. 930 P.2d 917 (1997). Tile adequacq of a "to 

convict" instruction is re\ ieu ed de notto. Srclfe i.. Dei-j.ke, 149 U'n.2d 906 

at 91 0. 73 P.3d 1000 (2003). Furthermore. the failure to instruct on all the 

elements of an offense is a constitutional error that ma!- be raised for the 

first time on appeal. Sic~ie ?'. Alfills. 154 Wn.2d 1 at 6. 109 P.3d 415 

(2005). 

Here. the "to con\ ict" insiructio~ for Assault in the Third Degree 

was set forth in Instruc~ion \d. 5. Supp. CP. The courl did not require the 

jury to find that the assac?: 1 ~ 2 s  committed "under circumstances not 



amounting to assault in the first or second degree." as required b! RCW 

9A.36.031(1). 

Instructional error of this tbpe is harmless onl! if the state can 

establish beyond a reasonable doubt that the error did not contribute to the 

verdict. Mills, at 15 n.7. linder the facts of this case, this sho\\ing cannot 

be made; accordinglj . the con\ iction must be rz\ ersed and the case 

remanded for a new trial. Zhllr rztpr.u 

CBNCLUSIBN 

For the foregoing reasons. Mr. Blatt's con\ iction must be re\ ersed 

and his charge of Assauiz i1.l the Third Degree dismissed ui th  prejudice. 

Respectfully submitted 011 September 25. 2006. 
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