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I .  - ASSIGNMENTS O F  ERROR 

1. T H E  T R I A L  C O U R T ' S  SEN'I'ENCE EXCEEDS Ti?E STATUTORY 
MAXIMUM AND MUST BE REVERSED.  

2 .  WASHINGTON S T A T E ' S  SRA COMPARARILLTY LAW VTOLATES 
T H E  E X  P O S T  FACTO CLAUSE WHEN I T  WORKS T O  
AGGRAVATE A P R I O R  OUT O F  S T A T E  C O N V I C T I O N .  

3.  UNDER LAVERY AND FARNSWORTH R R U N E R ' S  OREGON 
C O N V I C T I O N  F O R  SEXUAL A R U S E  I S  FACTUALLY 
COMPARABLE T O  A MISDEMEANOR; ELEMENTS WHICH CANNOT 
BE CONVERTED T O  A COMPARARLE WASHINGTON FELONY 
BY A .JUDGE. 

I S S U E  P E R T A I N I N G  T O  A S S I G N M E N T S  - OF ERROR 

1. D I D  T H E  T R I A L  COURT C O W I I T  E R R  BY I M P O S I N G  A 
COMMUNITY PLACEMENT S E N T E N C E  WHlCH E X C E E D S  T H E  
STATUTORY MAXIMUM S E T  F O R T H  I N  RLAKELY V .  
WASHINGTON? 

2 .  D O E S  T H E  ShiA C O M P A R A B I L I T Y  LAW V I O L A T E  T H E  EX 
P O S T  F A C T O  CLAUSE WHEN I T  WORKS T O  AGGRAVATE 
A P R I O R  OUT O F  S T A T E  C O N V I C T I O N  FROM A C L A S S  
C - F E L O N Y  T O  A B-FELONY - E X T E N D I N G  T H E  PUNISHMENT 
AND WASHOUT P E R I O D  FROM 5 t o  10 Y E A R S ?  

3 .  D I D  T H E  T R I A L  COURT E R R  I N  I N C L U D I N G  R R U N E R ' S  
OREGON C O N V I C T I O N  F O R  S E X U A L  ARUSE I N  H I S  CURRENT 
O F F E N D E R  S C O R E  WHEN T H E  UNDERLYING F A C T S  
DEMONSTRATE T H E  O F F E N S E  WAS P L E D  U P  FROM A 
MISDEMEANOR T O  A F E L O N Y ;  F A C T S  T H A T  A WASHINGTON 
S T A T E  J U D G E  CANNOT F I N D  M E E T S  T H E  ELEMENTS O F  
A COMPARARLE WASHINGTON O F F E N S E  WITHOUT A J U R Y ?  
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IT I .  STATEMENT OF THE CASE 

Defendant  Bruner  a g r e e s  w i t h  t h e  "STATEMENT OF 'THE 

CASE" s e t  f o r t h  i n  t h e  o p e n i n g  b r i e f  f i l e d  hy h i s  Attorney 

L i s a  F'.. Tabbut, pages 1 - 3 .  Any a d d i t i o n a l  f a c t s  relevant 

t o  the i s s u e s  p r e s e n t e d  h e r e i n  w i l l  be s e t  f o r t h  i n  e ach  

argument . ,  

I .  BRUNER s 1 7 2  MONTH SENTENCE EXCEEDS THE STATUTORY 
MAXIMUM AND MUST RE REVERSED. 

The f a c e  of  Rsuner's A p r i l  13 ,  2006, judgment and 

s e n t e n c e  shows : h a t  t h e  t r i a l  zualrt imposetf 136 mtsr~ths sf 

acralal con f inemen t  p 1 . u ~  36 months of cr3mmunit y placement-, 

t o t a l i n g  1 7 2  months o f  c u s t o d y .  J&S,  $ 5  4 .5  & 4 - 6 ,  page 

6 ,  d a t e d  A p r i l  13, 2006. 

RCW 9 . 9 4 A .  505(5)  i n  r e l e v a n t  p a r t ,  r e a d s :  

. . . a c o u r t  may n o t  impose a s e n t e n c e  f o r  a t e rm 
of con f inemen t  o r  . . . community p l acemen t ,  . . . 
which  e x c e e d s  t h e  s t a t u t o r y  maximum f o x  a. crime 
as  p r o v i d e d  i n  chap te r  9 A .  20 RCW. 

Rcw 9 . 9 4 A . 5 0 5 ( 5 ) .  

I n  B l a k e l y  v. V a s h i n g t o n ,  542 U.S. 296 ,  124 S . C t .  2431,  

159  L.Ed.2d 403 ( 2 0 0 4 ) ,  t h e  S t a t e  of Washington c o n t e n d e d  

t h e r e  w a s  no  ----- A p p r e ~ d i  v i o l a t i o n  because e-he re levan t :  

at s t a t u t o r y  maximum" m d e r  t h e  S R A  w a s  governed by WCW P A .  20. 
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See RCW 9.94A. 420 o b s e r v i n g  t h a t  no e x c e p t i - o n a l  s e n t e n c e  

may e x c e e d  t h e  l i m i t  s e t  f o r t h  i n  9A.20 RCW. 

The Un i t ed  S t a t e s  Supreme Cour t  r e j e c t e d  t h i s  a rgument  

h o l d i n g  t h a t  t h e  " s t a t u t o r y  maximum" f o r  -- Apprendi  p u r p o s e s  

i s  t h e  maximum s e n t e n c e  a  judge  may impose s o l e l y  on t h e  

b a s i s  o f  t h e  f a c t s  r e f l e c t e d  i n  t h e  j u r y  v e r d i c t  o r  a d m i t t e d  

by t h e  d e f e n d a n t .  See  Ring v .  A r i z o n a ,  536 U.S. 584,  6 0 2 ,  

1 2 2  S . C t .  2428,  153  L.Ed.2d 556 ( 2 3 C 2 ) ( t h e  maximum h e  would 

r e c e i v e  i f  p u n i s h e d  a c c o r d i n g  t o  t h e  f a c t s  r e f l e c t e d  i n  

t h e  j u r y  v e r d i c t  a l o n e ) .  I n  o t h e r  w o r d s ,  t h e  r e l e v a n t  

I 1  s t a t u t o r y  maximum" unde r  t h e  SRA i s  n o t  t h e  maximum s e n t e n c e  

s e t  o u t  i n  9A.20.  When a  j udge  i n f l i c t s  punishment  t h a t  

t h e  j u r y ' s  v e r d i c t  a l o n e  d o e s  noc a l l o w ,  t h e  j u r y  h a s  n o t  

found  a l l  t h e  f a c t s  "which t h e  l a w  makes e s s e n t i a l  t o  t h e  

punishment  and t h e  judge  e x c e e d s  h i s  p r o p e r  a u t h o r i t y .  

B l a k e l y ,  s u p r a .  Fo r  a l l  p r a c t i c a l  p u r p o s e s ,  RCW 9.94A.505 - 

s e t t i n g  f o r  a  l i m i t  on community p lacement  gove rned  by 9A. 20 

i s  i d e n t i c a l  u n d e r  t h e  SRA f o r  A p p r e n d i / R l a k e l y  p u r p o s e s .  

Hruner  c o n t e n d s  h i s  s e n t e n c e  i s  i n v a l i d  u n d e r  Apprendi  

and B l a k e l y  b e c a u s e  t h e  combined p e r i o d  o f  i n c a r c e r a t i o n  

and community p l acemen t  ( t o t a l  c u s t o d y )  e x c e e d  t h e  s t a t u t o r y  

maximum. R r u n e r ' s  maximum s e n t e n c e  u n d e r  t h e  SRA was 136  

months.  T h i s  was t h e  o n l y  punishment  t h e  judge  c o u l d  impose 

based  on t h e  j u r y ' s  v e r d i c t .  By impos ing  a n  a d d i t i o n a l  
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3e i n  i of cus tody  (conmuni t y  p1 acement)  , t h e  j ~ i d g e  

i n f l  i  c.tt?d pr~nishrnent t h a t  t h e  j u r y ' s  v e r d i c t  a o n  d i d  not 

a1 l o w  - -  because t h e  j u r y  had n o t  found a l l  t h e  f a c t s  "which 

t h e  l a w  makes e s s e n t i a l  t o  t h e  punishment .  " - I d .  R l a k e l y ,  

s u p r a .  I n  o t h e r  words ,  t h e  j u r y  d i d  n o t  f i n d  t h a t  36 

a d d i t i o n a l  months s h o r ~ l d  he  imposed f o r  community p l a c e m e n t .  

Consequent  1 y ,  t h e  s e n t e n c i n g  c o u r t  h;;d d i s c r e t i o n  t o  s e t  

K r u n e r ' s  maximurn p e n a l t y  a t  136 months .  S r u n e r ' s  s e n t e n c e  

i s  c a r r r e n t l y  136 months o f  i n c a r c e r a t i o n .  H i s  p e r i o d  of 

conrnunity placenierrt ( c u s t o d y )  i s  36 m o n t h s .  'eke combined 

p p r i s d  of  i n c a r c e r a t  i o n  and cnmmtlrri ty pl~celi.9.enf (p~rn ishment - )  

i s  1 7 2  months, which e x c e e d s  the s t a t r l t o r y  maximum o f  136 

months .  According1 y ,  h i  s s e n t e n c e  e x c e e d s  t h e  maximum tern! 

f o r  t h e  c r i m e  and t h e  36 months rntlst be v a c a t e d ,  l J i t h  ze ro  

(0 )  p o i n t s  R r u n e r ' s  '"tarattrtory m a x i m u m "  i s  7 2  - 101  months.  

T h e r e f o r e ,  a n y  cornmunit v p lacement  s e n t e n c e  would have  t o  

he i n c o r p o r a t e d  w i t h i n  t he  maximum te rm (101  m o n t h s ) .  -- C f .  

S t a t e  v. I-Iundall , Yo. 29343-0 -11  (3~11/2003)(stat~~tory 

maximum 60 months.  Cnurit a d j ~ i s t e d  conrm~lni ty  p lacement  term 

downward t o  s t a y  w i t h i n  s t a t u t o r y  rnaximumf36 months of a c t u a l  

con f inemen t  combined w i t h  2 4  months of ccamrn~lni t y  placerner;t,  

t o t a l i n g  60 months o f  c u s t o d y )  ; - % t a t e  v. Zava1a-Weynosr:, 

1 2 7  IJn.App. 119, 110 P ,  3d 8 2 7  (20C15) ( sen r~nce  rrversecl where 

communi t y  c ~ a s t o d y  t e r m  o f  9 - f 2 mon ths ,  p l u s  s t ; indarr f  r a n g e  

STATEMEN'I' OF ADDITIONAL GROITiSDS - 4 - 



sentence  of  114 mont:hs exceeded s t  at11t .o~-y  rn;ixirn~.lsn t e m  of  

1.20 m o n t h s ) .  

2 .  GJASHINGTON S T A T E ' S  S R A  COMPARARTLI'ITY LAW VIOLATES 
THE x Posrr FACTO CLAUSE WHEN I T  W O R K S  TO 
AGGRAVATE A P R I O R  C O N V I C T I O N  - E X T E N D I N G  THE 
THE F E L O N Y  C1,ASSIFICATTON O F  TlIE C R I M E  FROM 5 
TO 10 Y E A R S ;  C H A N G I N G  T H E  L E G A L  C O N S E Q U E N C E S  
AND U N D E R L Y I N G  NATITRE O F  T H E  O F F E N S E  T O  R R I J N E R ' S  
D I S A D V A N T A G E .  

The t r i a l  c o ~ i r t  f ound  t h a e  R r i ~ n e r  had  ;a p r i o r  Oregon  

1980 cwonvictiorn f o r  s e x u a l  a b ~ l s e  i n  t h e  f i r s t  degree  - il 

cl~~s..; C - F e l o n y  w i t h  ~r 5 y e a r  w a s h o u t  p e r i o d .  D e s p i t e  t h i s  

f:4ct, t h e  c o u r t  found  t h e  p r i o r  conv ic t  ior, comparable  t o  

a c l a s s  R-Felony i n  \aT;-sshington S t a t e  - -  c-.a\:al-rl i ng  the S t a t e  

t o  ex t end  t h e  washotrt p ~ r i o d  t o  0 i s  a n d  rise t he  p r i o r  

convict i o n  i n  ca Ic11Ia t i r~g  R - r i ~ n e ~ . ~ ~  o f  f e n d e r  s co re  t ~ n ( 1 ~ 1  

n 1990 s t a t u t - e  prohibiting s e x  offc~mses: f rom w a s h i n g  o u t .  

A law v i o l a t e s  t h e  ex p o s t  f a c t n  prohibi t ior - r  of b o t h  

t h e  1Jn j ted  S t a t e s  2nd the  W i ~ s h - l n g t n l ~  S t a t e  C o n s t i t u t i o n s  

I I i f  i t  aggravates  a e r i a e  r3r makes it. Zreater  t h a n  i t :  w a s  

when committed." S t a t e  v.  Edwards ,  194 :dn.?d 63 ,  70 -71 ,  

701 P . 2 6  508 ( h 9 8 W ;  1 . .  C.sr:st, A r t i c l e  8 ,  s e c t i o n  10, 

c l  . 1 ; Washingt-on S t r i t e  Consti t u t  irbrr Article I ,  s e c t  i o n  

23.  

I n  1980 when R r u r i ~ r  committed t h e  Oregon sexual  abtlse 
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o f f e n s e  t h e  maximum p e n a l t y  was 5 y e a r s .  l lnder t h e  

Washington  S R A  ( 9 . 9 4 A ) ,  26 y e a r s  l a t e r  on A p r i l  1 3 ,  2 0 0 6 ,  

t h e  c o u r t  compared S r u n e r ' s  p r i o r  1980 Oregon c l a s s  C-Felony 

( 5  y e a r  max) c o n v i c t i o n  t o  a c l a s s  R-Felony ( 1 8  y e a r  max) 

i n  Washington  (Tndecent  L i b e r t i e s ) .  T h i s  comparab i l  i t y  

made B r u n e r ' s  1 9 8 0  Oregon c l a s s  C-Felony g r e a t e r  t h a n  i t  

was when commit ted  by i n c r e a s i n g  i t  from a c l a s s  C-Felony 

t o  a C l a s s  B-Felony. I t  a l s o  d i s a d v a n t a g e d  Rrune r  b y  

e n a b l i n g  t h e  S t a t e  o f  Washington t o  u s e  t h e  o f f e n s e  a s  p r i o r  

c r i m i n a l  h i s t o r y  ( 3  p o i n t s )  when c a l c t l l a t i n g  h i s  o f f e n d e r  

s c o r e .  By making t h e  c r i m e  g r e a t e r  t h a n  i t  was when 

committed, t h e  S t a t e  was :3ble t o  e x t e n d  t h e  washout  p e r i o d  

by 5 a d d i t i o n a l  y e a r s  t o  f a l l  u n d e r  a new s t a t u t e  which 

p r e v e i l t s  s e x  c r i m e s  f r o n  wash ing  o u t .  Laws of 7990,  c h ,  

3,  s e c t i o n  706 ,  e f f e c t i v e  J u l y  1, 1990. 

C o n s e q u e n t l y ,  a s  a p p l i e d  i n  t h e  i n s t a n t  e a s e ,  t h e  SRA's 

c o m p a r a b i l i t y  c l a u s e  v i o l a t e s  t h e  ex p o s t  f a c t o  c l a u s e  

b e c a u s e  t h e  a c t  ( c o m p a r a b i l i t y  - i n c r e a s i n g  t.he p r i o r  o f f e n s e  

froria C-Felony w i t h  a 5 y e a r  max t q  (1 R-Felony w i t h  a 10 

y e a r  max) changed  t h e  l e g a l  c o n s e q u e n c e s  and  u n d e r l y i n g  

rantlure o f  t h e  p r i o r  o f f e n s e .  As s u c h ,  t h i s  CourP s h o u l d  

h o l d  t h a t  R r u n e x ' s  I980 Oregon c l a s s  C-Fe lony  c a n n o t  be 

c o n v e r t e d  r o  a R-Felony a n d ,  thias, c a n n o t  be used  i n  

c a l c u l  a t i n g  h i s  o f f e n d e r  score.  A c c o r d i n g l y ,  t h i s  C o u r t  



sho111d revt:rsc. , ~ n d  remand f o r  r e s e n t e n c i n g  w i t h  an  o f f e n d e r  

s c o r e  of  z e r o  ( 0 )  p o i n t s ,  i n s t e a d  o f  t h r e e  ( 3 )  p o i n t s .  

3 .  THE TRIAL COURT E R R E D  IN INCLUDING RRUNER'S OREGON 
CONVICTION FOR SEXUAL ABUSE I N  HIS CURRENT 
OFFENDER SCORE WHEN THE IJNDERLYING FACTS 
DEMONSTRATE THE OFFENSE WAS PLED U P  FROM A 
MISDEMEANOR TO A FELONY - -  R E N D E R I N G  THE OFFENSE 
FACTUALLY NOT COMPARABLE TO A N Y  COMPARABLE 
WASHINGTON OFFENSE. 

I n  1980 Rruner  was o r i g i n a l l y  cha rged  w i t h  a  misdemeanor 

o f f e n s e  where no  a r r e s t  was made. Oregon P o l i c e  r e c e i v e d  

i n f o r m a t i o n  t h a t  B r u n e r ' s  d a u g h t e r  had o b s e r v e d  i n a p p r o p r i a t e  

s e x u a l  b e h a v i o r .  No sexua l  c o n t a c t  was a l l e g e d  o r  made. 

The p o l i c e  c o n t a c t e d  Rruner  and h i s  w i f e ,  showetl Chem a 

r e p o r t  and i n d i c a t e d  t h e i r  c h i l d r e n  had  been  t a k e n  i n t o  

c u s t o d y  by t h e  C h i l d r e n  S e r v i c e s  D i v i s i o n  o f  t h e i r  1.ocal 

s c h o o l .  The o f f i c e r s  s t a t e d  t h e  o f f e n s e  c a r r i e d  a one y e a r  

maximum s e n t e n c e  i n  t h e  c o u n t y  j a i l .  As a r e s u l t ,  t h e y  

a d v i s e d  Brune r  t o  g e t  a n  a t t o n r e y .  

Bruner  r e t a i n e d  a n  a t t o r n e y ,  Y r .  M i l  l a r d  McCl e a g a n .  

M r .  McClegan met w i t h  t h e  p r o s e c u t o r  and  C h i l d r e n s  S e r v i c e s  

D i v i s i o n  (CSD). The p r o s e c u t o r  a d v i s e d  I McClegan t h a t  

C S D  wanted  a f e l o n y  c h a r g e  b e c a u s e  i t  would p r o v i d e  b e t t e r  

d e t e r r e n t  c o n d i t i o n s .  '4s a  r e s u l t ,  t h e  S t a t e  of Oregon 

and M r .  McClegan r e a c h e d  a  p l e a  agreerrment t h a t  worlld r e s u l t  

i n  nn j a i l  t i m e  and r e s u l t  i n  t h e  c h i l d r e n  Fscing immed ia t e ly  
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r r t i l r n e d  t o  t h e i r  horne. 

M r  R r ~ i n e r  p l e a d  g u i l t y  t o  s e x u a l  ahtlse i n  t h e  f i r s t  

d e g r e e ,  a c l ~ s s  (:-Felony. Tn o r d e r  tr, meet t h e  f e l o n y  

e l e m e n t ,  Bruner  had t o  admi t  s e x i ~ a l  con t r ic t  - -  a 1  t h a ~ l g h  

no  sexu;jl  c o n t a c t  a c t r i ~ l l y  e v e r  o c c u r r e d .  T h i s  p l e a  was 

a g r e e d  upon t o  a v o i d  mandatory  j a i l  t ime  on t h e  o r i z i n a l  

misdemeanor  c h a r g e .  I n  exchange  f o r  R r u n e r ' ~  p l e a  t h e  S t a t e  

recommended 60 months o f  p r o b a t i o n  and t h a t  CSO r e t u r n  t h e  

c h i l d r e n .  The c o u r t  a c c e p t e d  t h e  p l e a  agreement  anri S r u n e r  ' s  

p l e a ,  ~ n d  imposed a 60 month p r o b a t i o n a r y  s e n t e n c e  and CSD 

to r e t u r n  R r u n e r ' s  c h i l d r e n .  The s e n t e n c e  was l a t e r  !notiif icd 

t o  36 months p r o b a t i o n ,  which Rruner  comple t ed  i n  1984 and  

r e c e i v e d  a  d i s c h a r g e  f rom p r o b a t i o n .  

O n  A p r i l  13 ,  2006,  Judge  Rennet t connparecj 8 r u n e r  ' s  

1480 O r e g o n  c o n v i c t - i o n  t o  a c l a s s  B - F e l o n y  ( i n d e c e n t  

l i b e r t i e s )  i n  Washington.  Rrilner o b j e c t e d  t o  t h e  u s e  of 

t h e  c o n v i c t i o n  a r g u i n g  t h a t  i t  was n o t  l e g a l l y  o r  f a c t n a l l y  
& s ~ -  

e q u i v a l e n t  t o  a !dashington S t a t e <  Cnlcu la t -  i n g  R r u ~ ~ c r ' s  

o f f e n d e r  s c o r e  a t  3 - p o i n t s ,  t h e  co1rrt. d e t e r m i n e d  h i s  s e n t e n c e  

range was 102 - 136 rnoqths.  The c o u r t  s e n t e n c e d  Rrl iner  

t o  t h e  s t a t u t o r y  maximum - -  136 months .  

COMYARABTL,ITY OF OUT OF STATE CONVICTION 

Our Supreme Co11r-t  h a s  d e v i s e d  i j  t w o - p a r t  t e s t  t o  

d e t e r m i n e  whecher an ( ) t a t .  o f  s t a t - e  c o n v i c t i n r r ~  i s  comparab l e  
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t.o a Washington offense and, therefore, whether the defendant 

could have been convicted in Washington had he committed 

the same act here. State v. -- Morely, 134 Wn.2d 588, 605- 

06, 952 P.2d 167 (199). Under this two-part test, courts 

include out-of-state convictions in the defendant's offender 

score if there is either legal or factual comparability. 

In re Lavery, 154 Wn.2d 249, 255, 111 P.3d 837 (2005); see 

also State v. Farnsworth, No. 32322-2-11 (2006). 

In cases in which the elements of the Washington crime 

and the out-of-state crime are not identical, the sentencing 

court may look at the defendant's conduct, as evidenced 

by the police reports, indictment. or information, to 

determine if the conduct itself woilld have violated a 

comparable Washington statute. Morley, 134 Wn.2d at 606. 

However, "while it may be necessary to look into the record 

of an out-of-state conviction to determine its comparahili ty 

to a Washington offense, the elements of the charged crime 

;nust remain the cornerstone of the comparison." - Id. Here, 

the elements of Rruner's 1983 Oregon crime for sexual abuse 

and Indecent Liberties in Washington are not stibstantially 

similar, The elements of the Oreg,on offense are broader. 

I n  most cases a certified copy of a prior judgment 

and sentence is highly reliable evidence, State v. Smith, 

150 Wn.2d 135, 143, 75 P.3d 934 (2003). While this is also 
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trlie of  o 1 l t - o f - s t ~ t e  c r i m e s  t h a t  a r e  i d e n t i c a l  on t -heir  

f a c e ,  i t  i s  n o t  t r u e  f o r  o t i t - ~ ~ f - ~ t 3 t ~  crirnes t h a t  a r e  not 

f a c i a l  I y  i d e n t  i c d l .  I n  e s s e n c e ,  such  c r i m e s  a r e  d i f f e r e n t  

c r i m e s .  T h e r e  i s  ncl q u e s t i o n  t h a t  Rruner's 1380 O r e g o n  

s e x u a l  a b u s e  o f f e n s e  i s  a d i f f e r e n t  c r i m e  t h a n  W a s h i n g t o n ' s  

i n d e c e n t  l i b e r t i e s  o f f e n s e .  Where t h e  c r i m e s  a r e  d i f f e r e n t - ,  

, l e g a l  e x a m i n a t i o n  o f  comparab le  e l e lnen t s  may n o t  he 

p o s s i b l e  b e c a u s e  t h e r e  may have been a n  i n c e n t i v e  f o r  t h e  

~ c c u s e ( 1  t o  p rove  t h a t  h e  d i d  n o t  commit t-he na r rower  o f f e n s e  

or t o  have pleat1  ollt t-o a n  o f f e n s e  t h a t  was not  c o n ~ m i f - . t ~ d .  

S e e ,  . S t a t e  v .  O r t e g a ,  120 Idn.4pp. 1 6 5 ,  8 4  P.3 i l  935  

( 2 0 0 4 ) .  

B r ~ r n e r ' s  ciasc i s  uniq1.1~ bec;3?1~1? e had rncl i n c c n t  i v e  

t a  p r o v e  h e  dS ct nrlt commit the misdemeanor Oregon o f f e n s e .  

tiad he p l e a d  t o  the  m i  sdeme,~ni \ r  h e  w o t ~ l r !  have r e c e i  ved  

manda to ry  c o ~ l n t y  j a i l  t i m e .  T h ~ r e f o r e ,  t o  avo id  j , i i l  t i m e ,  

Bruner  p l e a d  out t o  a n  o f f e n s e  which the r e c o r d  d i d  n o t  

l# s u p p o r t .  He p l e a d  g u i l t y  t o  scrxslal a b ~ s s e , "  when t h e  f a c t s  

mere1 y esf ah1 i shed o b s e r v a t i o n  of i n a p p r o p r i  a t e  sexr~al  

be t i av io r  by n minor. No s e x u a l  c o n t a c t  was a l l e g e d  b y  t h e  

v i c ~ i n l ,  A t  b e s t ,  these  f a c t s  i n  Washdggtsn would consti t ~ l t e  

i n d e c e n t  expos t i r e .  

Under these ci.rc.i/i-ilst;ince i n  Washingt o r r  a jtmdge c a n n o t  

l e g a l l y  a c c e p t  a p l e a  f o r  a crime t h e  d e f e n d ~ n t  d i d  not 



c .o~nn i t .  The f ~ c t s  must e s t a b l i s h  t h e  e l e r n e ~ r s  o f  t h e  o f f e n s e  

or t h e  p l e a  i s  ,A n u l l i t y .  Hoykin v .  .ill?harna, 3'35 I1 ,S .  2 3 8 ,  

23 1, .Ed.2d 274,  89 S . C t  . 1709 ( 1 9 6 9 ) .  C o n s e q u ~ r r t ? ~ ,  R T . : I ~ ~ I - ' s  

O regon  p le ; t  t o  sc~xua l  ; i b ~ ~ s e  w a s  l r n l n w f r ~ l  l y  cshtailas~il , ~ n d  

i l l e g a l  i n  Wqshington. - I n  r e  H in ton ,  No. 73504-2 ( 2 0 0 4 ) ;  

S t a t e  v .  - K. D.L.  , Y o .  3241 l-3-T I (2006)(Tr1s1iff  i c i e n t  fac.t11;1l 

b a s i s  f o r  p l e a  r e q u i r e s  r e v e r s a l ) ;  I n  r e  Hews, 99  Wn. 2rl 

80, 88 ,  660 P.2d 263  ( 1 9 8 3 ) ( A  d e f e n d a n t  must n o t  on ly  know 

t h e  e l e m e n t s  o f  t h e  o f f e n s e ,  h u t  a l s o  must unde r s t an t i  t h a t  

t h e  a 1  l e g e d  c r i m i n a l  conduct  s a t i s f i e s  t h o s e  e l e m e n t s ) .  

Moreover ,  hecause  t h e  c a s e  was p l e a d  u p  t o  n more 

s e r i o u s  o f f e n s e ,  an o f f e n s e  which  t h e  e v i d e n c e  tEid no t  

s u p p o r t ,  t h e  Oregon c o u r t  coulci n o t  have necessaar i  l y  f o ~ ~ n d  

f,lct-s t k d +  w s ~ l l d  s l i p p o r t  e a c h  e l  p m ~ m t -  o f  a compar-able 

i*Tashingtcjn o f f e n s e .  Conserluent'b y , Rrllner ' s I981 Oregon 

c o n v i c t i o n  f o r  sexu;3l a b u s e  i s  meithear l e g a l l y  nor  f a c t u a l l y  

t.ornpar;ihle t o  i r ,dpcent  1 i h e r t  i e s  . 4% sllcl-r, t h e  n r ~ g o n  sexui t l  

a h ~ ~ s e  o f f e n s e  was e r r o n e o u s 1  y alsecl i n  a R r i i n e s . ' ~  

o f f e n d e r  s c o r e ,  a n d  t h i s  Cour t  s h o u l d  vaca t e  t h e  s e n t e n c e  

,and rema:~ci o r  r ~ s e r a t e n c i n g  w i t h  a n  o f f e n d e r  s c o r e  zehrc, 

( 0 )  p o i n t s .  

*! . CRNCLIJSTOg - 

Based on t h e  f o r e g o i n g  r e a s o n s  ~ r r ~ n e r ' s  sent-ence shol l ld  
be r e v ~ r s e d  and  remanded f o r  sentencirlig wi t h f ? ~ r t  t h ~  Ort3,qon 
i : o n v i c t i ~ n  i n c l u d e d  i n  t h e  o f f e n d e r  s c o r e .  

DATED t h i s  1 5 t h  clay of JANUARY , 2007. 

Respec t  f u l l y  St~bmifit-ed, ,  -- 
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S r a t  ci v .  r e -  4 . 34804-7- T f 

C E I I ' I ' I F T C A T E  OF SEKVZ CE IN41 1,TNG 

I ,  1 , A R K Y  R K i l N E K ,  hereby c e r t  i f y  and d e c l  .)re a ~ m c ' l e r  
p e n a l t y  o f  p e r j u r y  [:hat X served t r t l e  and cor rec t  c o p y  
of the fell owing d o c u m e n t s  : S'TATEMENT OF ADDITTONAT, GROIJNJIS 
/ RAP 30.10, on counsel o f  r e c o r d  for t h e  Kespondenf  Stra te  
of Washington, as f o l  lows : 

[XI U.S. N a i l  F i r s t  C l a s s  130stage P r e p a i d  
[ 1 Un i t ed  P a r c e l  Se rv i ce ,  Next Oay 4 i r  
[ ] AHCILegal Messevger 
[ ] Tr r t e r - In sc i  Cut ion Mai l  /CBCC 
[ ] Hand De! i v c r e d  S y :  

TI) : CLARK COUNTY PROSEmING A m -  
P.O. BOX 5000 
VANCOUVER, F7A 98666 

T c.:?rt i f y  and d e c l a r e  l ~ n d e r  pem~;aZ!.y of  p e r j ~ ~ r y  11ndrr 
t h e  laws of t h e  S t ; l , t e  o f  Washingtcjn that: t-he f o r e ~ r ~ i n g  i s  
trlie and c o r r e c t .  

-d I" 

EXECIjTED f his /$ - d a y  of  &uudflur , 2007.  
1 

Clb&farn Ray ,  Wk 98326-9923  



JANUARY 1 5 t h ,  2 0 0 7  

DAVID C .  PONZOHA, CLERK 
COURT O F  APPEALS, D I V .  TWO 
9 5 0  BROADWAY. S U I T E  3 0 0  

R E :  STATE V .  BRUNER, COA NO. 3 4 8 0 4 - 7 - 1 1  

DEAR MR. PONZOHA, 

ENCLOSED FOR F I L I N G  PLEASE F I N D  MY "STATEMENT OF 
A D D I T I O N A L  GROUNDS/RAP 1 0 . 1 0 .  PLEASE 3 E  ADVISED THAT I 
HAVE SERVED/MA I LED A COPY ON THE P L A I N T  I FF/RESPONDENT STATE 
OF WASHINGTON. THE CERTIF ICATE OF SERVICE I S  ATTACHED TO 
THE SAG, PAGE 1 2 .  

ALSO ENCLOSED PLEASE F I N D  ANOTHER COPY OF MY PERSONAL 
RESTRAINT P E T I T I O N .  I DO NOT KNOW I F  YOU RECEIVED, F I L E D  
OR SERVED THE F I R S T  ONE I SENT BECAUSE YOU HAVE NOT ANSWERED 
MY INQUIRES.  THEREFORE, I AM SENDING ANOTHER COPY. PLEASE 
F I L E  AND SERVE I T  ON THE RESPONDENT I F  I T  HAS NOT ALREADY 
BEEN DONE. I F  I T  HAS SEEN F I L E D ,  THEN DISREGARD T H I S  COPY. 

THANK YOU 
TH I S MATTER. 

FOR YOUR T I M E  AND K I N D  ATTENTION CONCERNING 

I n: :++:l .~~r~r)t#s 207 40 
CL:ICL:~,~I 34Y C3 ??LCT I 7 Y S  CENTER 
1 8 3 0  E;I-';LE YZfST ':rq'< 
CLALLAM BAY, WA 9 8 3 2 6 - 9 7 2 3  

c c :  F I L E  


	
	
	
	
	
	
	
	
	
	
	
	
	
	

