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A. ASSIGNMENTS OF ERROR 

1 The State's failure to provide a record of sufficient 

completeness violated appellant's constitutional rights to appeal and 

effective assistance of counsel on appeal 

2. The State's failure to provide a record of sufficient 

completeness violated appellant's right to due process 

3. The trial court erred in admitting inadmissible hearsay. 

4. The trial court's admission of inadmissible hearsay violated 

appellant's constitutional right to confrontation. 

5 The trial court failed to enter written findings of fact and 

conclusions of law aRer a 3.5 hearing in violation of CrR 3.5 (c). 

6. The trial court's oral findings and conclusions are 

insufficient to allow effective appellate review. 

Issues Pertaining to Assignments of Error 

1. Has the State failed to provide a record of sufficient 

completeness, in violation of appellant's rights to appeal, effective 

assistance of counsel on appeal, and to due process, when there is no 

verbatim report of proceedings or an equivalent report of proceedings of 

the testimony of a material witness? 



2. Did the trial court err in admitting inadmissible hearsay 

prejudicial to appellant's defense in violation of appellant's constitutional 

right to confrontation? 

3. Ts reversal required because the trial court failed to enter 

written findings of fact and conclusions of law aAer a 3.5 hearing and its 

oral findings and conclusions are insufficient to allow effective appellate 

review? 

B. Statement of the Case 

1. Procedural Facts 

On November 4, 2005, the State charged appellant, Ted Jensen, 

with count one, assault in the first degree with deadly weapon; count two, 

felony harassment with a deadly weapon enhancement, and count three, 

vehicle prowling in the first degree with a deadly weapon enhancement. 

CP 5-7; RCW 9A.36.011(l)(a), RCW 9A.46.020(1)(a)(i),(l)(b),(2)(b), 

RCW 9A.52.095(1), RCW 9.94A.602, RCW 9.94A.533(4). Following a 

trial before the Honorable James E. Warme on February 1-3, 2006, a jury 

found Jensen guilty as charged. CP 101-06. On May 12, 2006, the court 

sentenced Jensen to 240 months in confinement. CP 1 1 5, Jensen filed this 

timely appeal. CP 120. 



2. Substantive Facts 

a. CrR 3.5 Hearing 

The trial court held a 3.5 hearing and heard testimony from 

detectives who testified that they interviewed Jensen at the police 

department following a reported stabbing at a Wal-Mart in Longview. 

IRP 31-32, 42. The detectives testified that Jensen first said he did not 

want to talk, then changed his mind and agreed to a recorded interview 

aRer he was advised of his rights. IRP 35-38,44-45. 

Defense counsel argued that the detectives' testimonies conflicted 

with the plain language of the transcript of Jensen's recorded statements. 

Counsel argued that Jensen's waiver of his rights was ambiguous. 1RP 

58-59. The State conceded that it "does appear that there was a little bit of 

confusion," but argued that after being advised of his rights a second time, 

Jensen agreed to speak with the detectives. IRP 59-60. The court 

concluded that Jensen "clearly wanted to tell the officers a story, and that 

the statements are voluntary, and, therefore, admissible." IRP 61. The 

court did not enter written findings or conclusions after the CrR3.5 hearing. 

Defense counsel also moved to exclude statements Jensen 

allegedly made to an officer after the altercation, but the court found that 

the statements were admissible under the state of mind exception to 

hearsay. 1RP 62-63. 



b Trial Testimony 

The complaining witness, Gery Snapp, testified that in November 

2005, he was living in his motor home parked in a Wal-Mart parking lot in 

Longview. IRP' 99-1 01. Snapp had met Jensen who was living in his car 

in the same parking lot. They went to eat at the Salvation Army one night 

and "picked up" Susan Meyer on the way back from dinner IRP 103-04. 

Snapp let Meyer stay with him for a couple of days and she slept on a sofa 

bed in the front of the motor home. IRP 104-07 During that time, Snapp 

and Jensen had a disagreement and Jensen was not allowed in the motor 

home. 1RP 105. 

On the night of October 31, 2005, Trudi and Charles Wade were 

visiting with Snapp and Meyer in the motor home. Snapp denied that they 

were all taking methamphetamine. 1RP 133. On the early morning of 

November 1, 2005, Snapp was awakened from his sleep by loud music. 

Snapp took his flashlight and looked out the window and then opened the 

door but did not go outside. I R P  3 05, 1 10- 12, 1 16. As he stood on the 

lower step inside the entrance of the motor home and turned around to put 

on his shoes, Jensen attacked him and stabbed him in the back, 1RP 11 5- 

16. They fell onto the sofa bed and Jensen stabbed him several times, 

1RP - 11/2/05, 11/8/05, 12/06/05, 12120105, 1/03/06, 1/05/06, 1/31/06, 2/01/06; 
2RP - 2/02/06; 3RP - 2/03/06, 4/13/06, 5/05/06, 5/12/06; 4RP - 2/02/06 (jury 
instructions). 



saying "you'll always remember Monk 'cause I'm gonna kill ya" 1RP 

116-18 Snapp hit Jensen in the head numerous times with his flashlight 

1RP 118 He never saw a knife during the struggle 1RP 119 The 

altercation ended when Jensen "got up and left " 1RP 120 When asked 

whether Meyers was on the sofa bed when Jensen attacked him, Snapp 

replied, "She couldn't have been because that's where he stabbed me at 

right where she was sleeping " 1RP 117 

Susan Meyer testified that in November 2005, she was living in 

Snapp's motor home where she had stayed for approximately two weeks 

after meeting Snapp and Jensen 2RP 238-41 At about four o'clock on 

the morning of November 1, 2005, Snapp woke her up because Jensen was 

parked in front of the motor home playing loud music 2RP 244-45 

Snapp grabbed a flashlight and went outside and she heard Jensen asking 

him if she was there 2RP 245-47 Snapp said she was not there but then 

Jensen saw her and when Snapp turned to go back in the motor home 

Jensen followed him 2RP 250-51 

Snapp and Jensen kept arguing and then all of a sudden "[tlhey 

were going at each other [wlith a knife, and with the flashlight, they 

were both doing it " 2RP 253 Snapp fell back on the sofa bed and was 

laying across her feet when Jensen was "plunging in with him" and Snapp 

was "also plunging with the flashlight " 2KP 255-56 Jensen said, "I'm 



going to kill you. Do you want me to  kill you, something like that." 2RP 

257. Snapp and Jensen were threatening each other, "There was threats 

comin' from both of them against their lives." 2RP 267. Snapp finally 

told Meyer to go with Jensen, but Meyer rehsed and Jensen left. 2RP 

257-58. 

Trudi Wade testified that she and her husband were living in their 

van parked in the Wal-Mart parking lot for three weeks in November 2005. 

2RP 145. During that time, they met Snapp, Jensen, and Meyer and their 

van was parked in the back of Snapp's motor home. 2RP 146, 153. Over 

defense counsel's objection, Wade stated that Meyer told her that Jensen 

"had feelings for her but she didn't share them back." 2RP 147. The 

night before November 1, 2005, she and her husband used heroin and fell 

asleep in the van. She woke up around 4 a.m. because she heard 

screaming in the motor home. 2RP 147-48. 

Wade claimed that she heard Jensen say, "something to the effect 

of, it's time to die or how do you feel about dying." 2RP 149. Her 

husband was also awakened and he ran outside to get help. 2RP 148-49. 

She saw her husband run toward Wal-Mart and saw Jensen run in between 

the van and the motor home, "I heard Ted say that -- to my husband, that 

he was next." 2RP 149, 154. She went outside to help Snapp who was 



bleeding. She wrapped a blanket around him and ran to McDonald's to 

call911 2RP 150-51. 

Charles Wade testified that he and his wife were living in their van 

parked in the Wal-Mart parking lot where they met Snapp, Jensen, and 

Meyer. 2RP 156-58. On the night before November 1, 2005, he and his 

wife used heroin and were sleeping when they heard yelling and fighting 

in the motor home, "somebody said, now you did it, you're going to die." 

2RP 159-60. He went outside and saw Snapp who said he was stabbed 

then he heard someone say "you're next," but he could not see who said it. 

2RP 160-6 1. He took off running and called 9 1 1 from the A&P across the 

street. 2RP 162-63. 

Officer Michael Watts testified that on the early morning of 

November 1, 2005, he reported to the scene of a stabbing in front of Wal- 

Mart. When he arrived he saw a man sitting next to a motor home who 

was bleeding. People were yelling that "the guy ran over to the front of 

Wal-Mart." 2RP 286-85. Watts drove over to Wal-Mart and saw Jensen 

who said, "I'm the one you're looking for." 2RP 286. Jensen said he 

acted in self-defense, explaining that he was sleeping in his car parked in 

front of the motor home and a man came out and dumped urine on him 

through a window. He got out of the car and the man hit him several 

times with a big flashlight. When Jensen kicked the flashlight out of the 



man's hand, he grabbed a knife out of his back pocket and lunged at him. 

Jensen got the knife away from the man and stabbed him with it. 2RP 

286-88. 

Watts called for medical aid because Jensen "was bleeding pretty 

good, had a pretty nasty gash on his head." 2RP 289. An ambulance 

transported Jensen to St. John's Hospital and Watts followed in his patrol 

car to continue his investigation. 2RP 289. While being treated at the 

hospital, Jensen told Watts that Snapp was the man who assaulted him and 

he was parked in front of the motor home because Meyer was staying 

there and he felt that something bad was going to happen to her. 2RP 290- 

91. 

Officer Mike Rabideau testified that at about 6:30 a.m. on 

November 1, 2005, he relieved Officer Watts at St. Johns Hospital. 2RP 

299-300. While escorting Jensen to the x-ray room, Jensen said, "the 

methies had messed with the wrong man" and "after 35 years, I'm finally 

getting some respect." 2RP 301, Jensen was subsequently released and 

when Rabideau was walking him out of the hospital, Jensen repeated that 

"the methies had messed with the wrong old man." 2RP 302. 

Officer Alan Buchholz testified that he was called to the scene of a 

reported stabbing at Wal-Mart on November 1, 2005. 2RP 303-04. When 

he arrived, a number of people were standing near a motor home in the 



parking lot He saw a man sitting on the curb holding his arm and noticed 

what looked like blood on the ground around him. 2RP 304. During his 

investigation, Buchholz obtained a statement from Ed Nelson, a security 

guard for Wal-Mart. 2RP 305 Over defense counsel's objection, 

Buchholz stated, "Someone had said during the time that 1 was there that 

the front door to the motor home had been ripped open, so I went over and 

tested the lock on the door." 2RP 306. 

Detective Deisher testified that he interviewed Jensen at the 

Longview Police Department at about 10 a.m. on November 1, 2005. 2RP 

193, 198. Jensen said he was playing his music loudly outside the motor 

home and was yelling for Meyer. Snapp came out and threw urine inside 

his car and when he got out of the car Snapp hit him in the head with a 

flashlight. Jensen kicked the flashlight out of Snapp's hand and then 

Snapp pulled out a knife but Jensen took it away from him. 2RP 200. 

Jensen used his martial arts expertise to stab Snapp multiple times. 2RP 

2 10- 1 1. Jensen said he acted in self-defense and "hoped that Mr Snapp 

would survive." 2RP 21 8-19 

Dr. Dane Moseson testified that he treated Snapp in the emergency 

room at St. John's Hospital on the morning of November 1, 2005. 2RP 

172-73. Snapp was bleeding heavily and required surgery for life 

threatening wounds. 2RP 18 1-83 Moseson described Snapp's injuries as 



four deep wounds and other superficial wounds. Snapp was stable aRer 

the first day and discharged aAer eight days of hospitalization. 2RP 185. 

C. ARGUMENT 

1 THE STATE FAI1,ED TO PROVIDE A RECORD OF 
SUFFlCIENT COMPLETENESS IN VIOLATION OF 
JENSEN'S CONSTITUTIONAL RIGHTS TO APPEAL, 
EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL, 
AND TO DUE PROCESS. 

The State failed to provide a record of sufficient completeness 

because there is no verbatim report of proceedings or an equivalent report 

of proceedings of the testimony of a material witness. Reversal is required 

because the lack of a record of suficient completeness violates Jensen's 

constitutional rights to appeal, effective assistance of counsel on appeal, 

and to due process. 

A criminal defendant is "constitutionally entitled to a 'record of 

sufficient completeness' to permit effective appellate review of his or her 

claims." State v. Thomas, 70 Wn. App. 296, 298, 852 P.2d 1130 

(1993)(quoting Coppedge v. United States, 369 U.S. 438, 446, 82 S. Ct. 

917, 8 L. Ed. 2d 21 (1962)). This right "inextricably entwines 

constitutional guarantees of due process, equal protection, effective 

assistance of counsel, and, under art. 1, sect. 22 of the Washington 

Constitution, a criminal defendant's right to appeal." Id. at 299. The State 

must provide a record of sufficient completeness to permit adequate and 



effective appellate review. State v. Larson, 62 Wn.2d 64, 66-67, 381 P.2d 

120 (1963)(citing Draper v. Washinaon, 372 U.S. 487, 83 S. Ct. 774, 9 L. 

Ed. 2d 899 (1963)); State v. Woods, 72 Wn. App. 544, 550, 865 P.2d 33 

(1 994). 

The Washington Constitution provides, "[tlhe superior courts shall 

be courts of record . . . ." Const. art. 4, sect. 11. Similarly, the Revised 

Code of Washington provides that the "superior courts are courts of 

record" and it is the duty of the county clerk "to record the proceedings of 

the court." RCW 2.08.030, RCW 2.32.050(2). 

A record of sufficient completeness does not translate 

automatically into a complete verbatim transcript. Other methods of 

reporting trial proceedings may be constitutionally permissible if they 

permit effective review. State v. Tilton, 149 Wn.2d 775, 781, 72 P.3d 735 

(2003)(citations omitted). 

In Larson, the court reporter's notes of the trial proceedings were 

lost and the State moved the trial court to provide a narrative statement of 

facts based on the court's notes. 62 Wn.2d at 65. The court certified that 

its narrative report of proceedings provided an adequate record but the 

Washington Supreme Court found the reconstructed record inadequate. a. 
at 65-67. The Court required a record of sufficient completeness and 

determined that "[slince counsel representing the defendant on appeal did 



not represent the defendant at the trial, he was unable to determine 

satisfactorily what errors to assign for the purposes of obtaining an 

adequate review on appeal." Id. at 67. The Court held that the verdict 

must be reversed if a verbatim record of proceedings was not provided 

within thirty days Id. 

In Tilton, most of Tilton's trial testimony was not recorded 

because the court reporter forgot to turn on the tape recorder 149 Wn.2d 

at 779. Prior to sentencing, the gap in the record was discovered and the 

State moved to reconstruct the record. The trial court directed the 

prosecutor and defense counsel to submit affidavits of their recollection of 

Tilton's testimony. Defense counsel stated in his affidavit that he had no 

independent recollection of the testimony and objected to the 

reconstruction. u. at 780-81. Nonetheless, the court found that "there 

were no conflicts of consequence in the affidavits" and granted the State's 

motion to adopt the affidavits as the reconstructed record. Id. at 781. The 

Supreme Court vacated Tifton's conviction and remanded for a new trial. 

The Court held that the record was not of sufficient completeness to 

permit effective review because appellate counsel was not present at trial 

and so was unable to judge the completeness of the reconstructed record. 

Id. 783-85. - 



Similarly, here, the trial testimony of Ed Nelson, a security guard 

for Wal-Mart, was not recorded due to clerk's error. Appendix A 

(Declaration and Attached Events Log of Alice Millward, Court Services 

Assistant for Cowlitz County Superior Court) Millward's notations on 

the log indicate that Nelson testified for aln~ost twelve minutes, and he 

was cross-examined and recross-examined by defense counsel. 

in the absence of a verbatim report of proceedings, appellate 

counsel made an effort to obtain an agreed report of proceedings by 

contacting the trial court; defense counsel, Leonard Copeland; and the 

prosecutor, Michelle Shaffer. See Appendix R (Declaration of Valerie 

Marushige). The court requested that Shaffer prepare a proposed agreed 

report of proceedings with defense counsel and present it to the court. 

Copeland, who has relocated to Indiana, responded that he has no 

independent recollection of Nelson's testimony to enable him to 

reconstruct the record. Thereafter, Shaffer made a motion to supplement 

the record with a narrative report of Nelson's testimony which was 

granted by the trial court. Appendix C (Shaffer's Motion to 

Under RAP 9.9, the "report of proceedings may be corrected or supplemented 
by the trial court on motion of a party, or on stipulation of the parties, at any time 
prior to the transmission of the report to the appellate court." Here, however, the 
Cowlitz County Superior Court Clerk transmitted the verbatim report of 
proceedings to thls Court on September 2 1, 2006. 



Supplement Record, Metnorandum in Support, State's Proposed Narrative 

Report of Proceedings). 

The State's narrative report of proceedings fails to permit effective 

review because appellate counsel was not present at trial and is therefore 

unable to judge the conipleteness of the reconsttucted record. Nelson's 

testimony was material to the case because he was the only disinterested 

witness who testified to Jensen's actions immediately after the alleged 

stabbing of Snapp. 

The record reflects that Copeland referenced Nelson's testimony 

during closing argument and sentencing. During closing, Copeland 

argued that Jensen "ran into the store to get help." 3RP 357. It is apparent 

that he was referring to Wal-Mart and Nelson's testimony because no one 

else provided such testimony. Copeland also argued that Trudi Wade's 

testimony that she saw Jensen running between the motor home and their 

van was contradicted by the testimony of "the security guard" and 

therefore unreliable. 3RP 369. Nelson was the only security guard who 

testified at trial. During sentencing, Copeland etnphasized that Jensen was 

severely injured but "directly went to the front of Wal-Mart to summon 

help." 3RP 442. It is evident from the record that Copeland relied on 

Nelson's testimony to show that Jensen acted in self-defense and did not 

intend to seriously harm Snapp. 



Furthermore, it appears from Shaffer's trial notes contained in her 

Memorandum in Support of State's Motion to Supplement Record, that 

Nelson provided some testimony about recognizing Jensen because he had 

permission to park in the Wal-Mart parking lot. However, this portion of 

his testimony is not included in the State's Proposed Narrative Report of 

Proceedings. Appendix C. 

Confidence in the outcome of the trial is certainly compromised 

without a verbatim report of Nelson's testimony. Nelson's testimony as a 

disinterested witness was material to Jensen's defense, given the 

contradictory testimonies of Snapp, Meyer, and the Wades. Snapp, Meyer, 

and the Wades were socializing in Snapp's motor home the night before 

the early morning altercation IRP 133. The record reflects that their 

testimonies about what happened thereafter were significantly different. 

Snapp testified that he never went outside of the motor home and 

that Meyer was not on the sofa bed during his struggle with Jensen. 1RP 

1 16-1 7. In contrast, Meyer testified that Snapp grabbed a flashlight and 

went outside to confront Jensen. 2RP 245-47. She said that Snapp fell 

back on the sofa bed and was laying across her feet during the altercation 

and Snapp and Jensen were threatening each other, "There was threats 

cornin' from both of them against their lives " 2RP 255-56, 267. Trudi 

and Charles Wade were asleep in their nearby van after using heroin. 2RP 



147, 159. Trudi claimed that she heard Jensen threaten Snapp but Charles 

said he only heard somebody make a threat. 2RP 149, 159. Trudi also 

claimed that she heard Jensen tell Charles, "you're next," but Charles 

testified that although he heard someone say, "you're next," he did not see 

who said it. 2RP 149, 161-62. 

The inconsistencies in their testimonies accentuate the importance 

of Nelson's testimony describing Jensen's immediate actions after the 

alleged stabbing. This is particularly so in light of Jensen's defense that 

he acted in self-defense. The State's narrative report is not a record of 

sufficient completeness to effectively determine whether Nelson's 

testimony, substantively and procedurally, raises issues for appeal. 

Consequently, Jensen has been prejudiced by the defect in the record. 

Reversal is required because the State has failed to provide a 

record of sufficient completeness, in violation of Jensen's constitutional 

rights to appeal, effective assistance of counsel on appeal, and to due 

process. Thomas, 70 Wn. App. at 298-99, Larson, 62 Wn.2d at 67, Tilton. 

149 Wn.2d at 785. 



2 THE TRIAL COURT ERRED IN ADMITTING 
INADMISSIBLE HEARSAY PREJUDICIAL TO 
ENSEN'S DEFENSE 

Reversal is required because the trial court erred in admitting 

inadmissible hearsay prejudicial to Jensen's defense and the court's error 

was not harmless. 

"Hearsay is a statement, other than one made by the declarant 

while testi@ing at the trial or hearing, offered in evidence to prove the 

truth of the matter asserted." ER 801(c). Hearsay is not admissible at trial, 

except as provided by the rules of evidence, court rules, or statute. ER 

802. Whether a statement is hearsay depends upon the intent or purpose 

for which the statement is oKered. Out-of-court statements not offered to 

prove the truth asserted, but rather offered as a basis for inferring 

something else, do not qualify as hearsay. State v. Crowder, 103 Wn. App. 

20, 26, l l P.3d 828 (2000). 

Reversal is required if erroneous admission of hearsay was not 

harmless. State v. Edwards, 13 1 Wn. App. 61 1, 615-16, 128 P.3d 63 1 

(2006). Whether a statement constitutes hearsay is a question of law 

which appellate courts review de novo. State v. Neal, 144 Wn.2d 600, 607, 

30 P.3d 1255 (2001). 



a. Testimony of Officer Buchholz 

Out-of-court statements made to a law enforcement officer, which 

are otherwise hearsay, may be admitted to demonstrate the officer's state 

of mind only if his state of mind is relevant to a material issue in the case; 

otherwise, such declarations are hearsay. State v. Johnson, 61 Wn. App. 

539, 545, 811 P.2d 687 (1991); State v. Aaron, 57 Wn. App. 277, 279-81, 

787 P.2d 949 (1990); State v. Lowrie, 14 Wn. App. 408, 41 1-13, 542 P.2d 

128 (1 979, rev. denied, 86 Wn.2d 101 0 (1 976). 

In Edwards, 13 1 Wn. App. at 613, this Court held the trial court's 

admission of a detective's testimony that a confidential informant told him 

that Edwards was dealing crack cocaine constituted reversible error. The 

State argued that the testimony was offered to explain why the detective 

started his investigation. This Court determined that his investigation was 

not an issue in controversy and the issue was who sold the cocaine. a. at 

6 14- 15. Accordingly, this court concluded that the detective's "state of 

mind simply is not relevant to whether Mr. Edwards committed the crimes 

charged." a. at 615. 

Here, the trial court allowed inadmissible hearsay statements by 

OEcer Buchholz who reported to the scene of the alleged stabbing and 

inspected Snapp's motor home: 



I'm handing you what's been marked as State's 
Exhibit 30, State's Exhibit 29. Regarding State's 
Exhibit 30, what is it? 

It's a picture of the front entryway from outside of 
the door of the motor home. 

And then the other exhibit. Can you show me what 
that is? Or tell me what that is? 

It is a close-up of the locking mechanism of that 
same door. 

All right. And while you were there at the scene, 
did you get a close look at the locking mechanism 
of that door? 

Yes, I did 

And what, if anything, did you notice that was 
unusual or significant? 

During the conversations that were taking place, 
someone had mentioned that -- 

MR. COPELAND: Objection, hearsay. 

MS. SHAFFER: It goes to show why he 
believed it was significant. 

THE COURT: All right, ladies and gentlemen. I'm 
going to allow this testimony, not because it's true 
or not true. That's not the issue. It's simply to 
allow you to understand why the officer did what he 
did. 

And why was that significant to you? 

Someone had said during the time that I was there 
that the front door to the motor home had been 
ripped open, so I went over and tested the lock on 



the door, this lock right here. And the door was 
standing open, as it's seen in the picture, but the 
locking mechanism was locked. 

MS. SHAFFER: Move to adniit both of these 
exhibits, Your Honor. 

2RP 305-06. (emphasis added). 

Like in Edwards, the reason why Buchholz conducted an 

investigation and inspected the motor home was not in question and 

therefore his state of mind was not relevant to whether someone ripped 

open the door. Consequently, his statement that someone said the door 

had been ripped open was inadmissible hearsay. The hearsay statement 

was prejudicial because it clearly implicated Jenseri who was accused of 

attacking Snapp inside the motor home. To Jensen's detriment, the State 

highlighted the significance of Buchholz' statement during closing 

argument, emphasizing that his testimony was consistent with Snapp's 

version of events and itlconsistent with Jensen's version of events. 3RP 

341-42. 

Furthermore, without the declafant, Jensen was denied the 

opportunity to subject the out-of-court statement to the rigorous proof of 

cross-examination. "In all criminal prosecutions, the accused shall enjoy 

the right . . . to be confronted with the witnesses against him." U.S. Const. 



amend VI; Washington Const., art. I, sect 22 (amend. 10); Crawford v. 

Washington, 541 U.S. 36, 68, 124 S Ct. 1354, 158 L. Ed. 2d 177 (2004). 

The trial court erred in admitting Buchholz' statements and 

admitting evidence based on hearsay, in violation of Jensen's 

constitutional right to confrontation 

b. Testimony of Officer Rabideau 

Out-of-court statements offered to show the defendant's state of 

mind are admissible so long as they are relevant. State v. Roberts, 80 Wn. 

App. 342, 352-53, 908 P.2d 892 (1996); State v. Hamilton, 58 Wn. App. 

229, 232, 792 P.2d 176 (1990). 

In State v. Stubs-ioen, 48 Wn. App. 139, 147, 738 P.2d 306 (1987), 

rev. denied, 108 Wn.2d 1033 ( 1  987), this Court held that the trial court -- 

properly excluded hearsay statements proffered by Stubsjoen because they 

were not relevant. Stubsjoen was charged with kidnapping and moved to 

admit statements that she made to a friend who she had called to support 

her defense that she did not intend to abduct the baby. She argued that the 

testimony was not hearsay because it showed her state of mind. Id. at 143, 

146. This Court acknowledged that ER 803(a)(3) allows "[a] statement of 

the declarant's then existing state of mind," as an exception to hearsay. Id. 

at 147. However, this Court concluded that Stubsjoen's state of mind 



during the call made one and a half hours after she fled with the baby was 

not the relevant issue at trial. d 

Here, the court allowed the hearsay testimony of Officer Rabideau 

who arrived at St. John's Hospital at about 6:30 a.m. on the morning 

following the altercation. 2RP 299-300. Rabideau testified that while he 

was escorting Jensen to the x-ray room, Jensen said, "the methies had 

messed with the wrong man" and "after 35 years, I 'm finally getting some 

respect." 2RP 301. Rabideau stated that Jensen was eventually 

discharged that day and while transporting Jensen to the Longview Police 

Department, he repeated that "the methies had messed with the wrong old 

man." 2RP 302. Defense counsel did not object to the testimony because 

the court ruled during pre-trial motions that the statements were 

admissible to show Jensen's state of mind. 1RP 62-63. 

As in Stubs-ioen, Jensen's state of mind well over two and a half 

hours after the altercation was not the relevant issue in the case. Therefore, 

the statements were inadmissible hearsay and clearly prejudicial in light of 

the State's closing argument: 

[Tlhe Defendant said, methies messed with the wrong old 
man. ARer 35 years, I'm finally getting some respect. 
Why is this important? It goes to the Defendant's intent. 
Sort of an aggressive statement, It goes to his intent. Not, 
whew, that was a close one and 1 barely made it out alive, 
but finally, I got some respect. 



The court erred in admitting Rabideau's statements. 

c. Testimony of Trudi Wade 

During the testimony of Trudi Wade, the State asked Wade if she 

was aware of the relationship between Meyer and Jensen: 

Q. How would you characterize that relationship? 

A. She had just met him, from what they both told me, she had 
-- they just each other, and he had -- 

MR. COPELAND: I'm going to object, Your Honor, to 
hearsay. 

THE COURT: I don't think it's offered for the proof. I'm 
going to overrule the objection. 

Q. So you said that he -- 

A. That they -- that he had feelings for her, but she didn't share 
them back. 

Contrary to the court's ruling, it is evident from the record that the 

statement was offered to bolster the State's theory that Jensen confronted 

Snapp in pursuit of Meyer with the intent to get Meyer out of the motor 

home. The statement was offered for no purpose other than its truth as 

argued by the State during closing argument, "Both Charles and Trudi 

Wade testified that, yeah, the Defendant seemed to have some issues with 



Susan Meyer staying with Mr. Sriapp in his motor home." 3RP 329. The 

trial court erred in admitting Wade's statement. 

d. Testimony of William White 

William White testified that Jensen had applied for a job at 

Schuck's Automotive Parts located near the Wal-Mart and Jensen called 

him the day after the altercation inquiring whether his application was still 

under consideration. 2RP 167-69. The State asked White if Jensen told 

him what had happened the day before Defense counsel objected and the 

State responded that it's a "[sltatement against interest." 2RP 169. The 

court overruled defense counsel's objection and allowed White to state 

that Jensen said "he was jumped in the Wal-Mart parking lot, and there 

was a stabbing, but he didn't say who got stabbed." 2RP 169-70. 

A statement against interest is an exception to hearsay under ER 

804(b)(3). Clearly, the offered statement was not inconsistent with 

Jensen's position at trial or contrary to Jensen's interest for which the 

exception is intended. Consequently, the court erred in admitting White's 

statement. 

3 Statement Against Interest. A statcmcnt which was at thc timc of its malung 
so far contrary to the declarant's pecuniary or proprietary interest, or so far 
tended to subject the declarant to civil or criminal liability, or to render invalid a 
claim by the declarant against another, that a reasonable person in the declarant's 
position would not have made the statement unless the person believed it to be 
true. In a criminal case, a statement tending to expose the declarant to criminal 
liability is not admissible unless corroborating circumstances clearly indicate the 
trustworthiness of the statement. ER 804(b)(3). 



Reversal is required because the trial court erred in admitting 

inadmissible hearsay and in light of the numerous statements erroneously 

admitted, the court's error was not harmless. Edwards, 131 Wn. App. at 

6 15 (citing State v. Guloy, 104 Wn.2d 4 12, 426, 705 P.2d 1 182 (1 985)). 

3 THE TRIAL COURT ERRED IN FAILING TO ENTER 
WRITTEN FINDINGS OF FACT AND CONCLUSIONS 
OF LAW FO1,LOWING A CrR 3 5 HEARING AND ITS 
ORAL FINDINGS ARE INSUFFICIENT FOR 
EFFECTIVE REVIEW. 

Reversal is required because the trial couit erred in failing to enter 

written findings of fact and conclusions of law after a CrR 3.5 hearing and 

its oral findings are insufficient for effective appellate review 

After a CrR 3.5 hearing, the trial court is required to "set forth in 

writing: (1) the undisputed facts; (2) the disputed facts; (3) conclusions as 

to the disputed facts; and (4) conciusion as to whether the statement is 

admissible and the reasons therefor." CrR 3.5 (c). 

A trial court's failure to enter written findings and conclusions 

after a CrR 3.5 hearing is error but reversal is not required absent 

prejudice. There is no prejudice if the court's oral findings are detailed 

and sufficient to allow appellate review. State v. Thompson, 73 Wn. App. 

122, 130, 867 P.2d 691 (1 994). 

Written findings and conclusions facilitate and expedite appellate 

review of the issues. State v. Head, 136 Wn.2d 619, 622-23, 964 P.2d 



1187 (1998). An appellate court should not have to comb an oral ruling to 

determine whether appropriate "findings" have been made, nor should a 

defendant be forced to interpret an oral ruling in order to appeal his 

conviction Id. at 624 

Here, the court held a CrR 3.5 hearing and heard testimony on the 

admissibility of recorded statements Jensen made to detectives at the 

Longview Police Department after the altercation. Detective Tim Deisher 

testified that he read Jensen his rights and he said he did not want to talk 

so he put him in a holding cell. 1RP 34-36. A couple of minutes later, 

Jensen changed his mind and said he wanted to tell his side of the story. 

Deisher brought him into an interview room, reread his rights, and took a 

recorded statement. IRP 37-39. Deisher admitted that "there was some 

confusion" about whether Jensen was waiving his right to rernain silent. 

1RP 39. Detective Doug Kazensky testified that he was in the interview 

room when Deisher questioned Jensen. 1RP 41, 47. Kazensky said that 

when Deisher tried to clarify whether Jensen was waiving his rights, it 

"seemed pretty clear" that Jensen wanted to talk to them. 1RP 47-48. 

Defense counsel argued that the detectives' testimonies were 

inconsistent with the transcript of Jensen's recorded statements, "They just 

interpret it differently than what the plain language says." 1RP 59. 

Counsel argued that contrary to the detectives' testimonies, the transcript 



substantiates that Jensen's waiver was ambiguous, "He has to be the one 

to basically break down the rights that he has, and waives his rights, and 

this just does not say that." 1RP 58. 

The State conceded that "there was a little bit of conhsion after the 

Defendant reinitiated the contact," but argued that Jensen's waiver was 

knowing and voluntary. 1RP 59-60. The State argued that the detective 

clarified that Jensen wanted to waive his rights and read him the Miranda 

rights a second time. IRP 60. 

The trial court summarily found that Jensen's statements were 

voluntary and therefore admissible: 

All right. Considering this as a whole, these are the 
undisputed facts: He was in holding, he was advised of his 
rights, he told the officers he didn't want to talk, undisputed. 
They took him back to holding. He then re-contacted the 
officers because he apparently wanted to tell a story. 

There's really still no dispute, as I understand it, 
about what was said. The officers were trying to clarify if 
he was exercising his Fifth Amendment Right or 
withdrawing his Fifth Amendment Right to remain silent, 
and there was -- he was changing his position. He was 
asked a question, are you changing your position -- 
essentially, I forgot the exact wording -- the intent was, I'm 
changing my position. The actual wording of the answer 
was less clear than that. 

Rut overall, he wanted to tell the officers a story, 
that's why he re-initiated. He was advised of his rights 
again. He clearly understood. If there was any 
misunderstanding after he'd been advised of his rights the 
second time, clearly could have just said, no, I'm not 
waiving my right. He knows he can do that. He's already 
done it. 



Defense counsel moved to admit into evidence the portion of the 

transcript where Deisher questioned Jensen on whether he was waiving his 

rights. The State would not agree and consequently the court did not 

admit the transcript as evidence. 1RP 61-62. The court did not enter 

written findings and conclusions as required under CrR 3.5 (c). 

The court's oral findings are not sufficiently detailed nor 

comprehensive. In a cursory manner, the court found that there was no 

dispute about Jensen's waiver. To the contrary, defense courisel strongly 

disputed the testimony of the detectives based on the transcript of Jensen's 

recorded statements. 1RP 58-62. Even the detectives and the State 

conceded that Jensen's statements were confusing. I RP 39, 47-48, 59-60. 

Moreover, the court admitted that it forgot what Jensen actually said but 

nonetheless concluded that his waiver was vo1unta1-y.~ The court's oral 

findings are conclusory and insufficient for effective appellate review. 

The court's failure to  comply with the requirements of CrR 3.5 is 

yet another error by the coutt. "[Tlhe timely filing of findings and 

conclusions after a suppression hearing is not an empty formality. It is 

required by court rule." State v. Cunningham, 1 16 Wn. App. 21 9, 227, 65 

4 A waiver of constitutional rights must be knowing, intelligent, and voluntary. 
State v. Stegall, 124 Wn.2d 719, 724, 881 P.2d 979 (1994). 



P.3d 325 (2003). Reversal is required because any attempt to enter written 

findings and conclusions more than a year after the proceedings would be 

tailored to meet the issues raised on appeal and should be rejected by this 

Court. Head, 136 Wn.2d at 624-25. 

D. CONCLUSION 

For the reasons stated, and as justice requires, this Court should 

reverse Mr. Jensen's convictions. 

w DATED this 7 day of February, 2007. 

Respectfully submitted, 

WSBA No. 25851 L 
Attorney for Appellant 
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Nancy Williamson 
Court Administrator 
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Gayle M. Engkraf 
Administrative Deputy 

Phone 360.577.3070 

November 29,2006 

Ms. Valerie Marushige 
Attorney at Law 
21 36 S. 260'~ St., Suite BB304 
Des Moines, WA 98198-9087 

Re: State vs. Ted Jensen 
Cowlitz County Cause 05-1-01 388-2 

Dear Ms. Marushige, 

Unfortunately, there is no recorded audio or video backup for an 18 1/2 minute period on 
the second day of Ted Jensen's criminal trial held on February 2, 2006. Therefore, Louie 
Allred wasn't able to create a transcription for that portion of the trial for the above- 
referenced case. I believe that due to clerk error in the courtroom the audio - video was 
not recorded. The clerk's trial minutes clearly reflect the times the data was captured. 
Upon close examination, it is clear that the recording system was not turned on after court 
reconvened at 10:57:35am, but was turned on at I I :I 504. To verify if this true, I have 
exhausted all possibilities, including a search on the JAVS hard drives and both copies of 
the cd backups. 

I declare under penalty of perjury that the audio - video record of this 18 '!4 minutes during 
the three-day criminal trial for Ted Jensen does not exist. 

If I can be of any further assistance, please call me at (360) 577-31 55. 

Sincerelv, 

dAJ&k'?/ 
Alice H. Millward 
Court Services Asst. 

Hall of justice + 31 2 SW First Avenue * Kelso, WA 98626 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION TWO 

STATE OF WASHINGTON, 1 
) 

Respondent, 1 CASE NO. 34835-7-11 
1 

vs. 1 DECLARATION OF 
) VALERIE MARUSHIGE 

TED JENSEN, 1 
1 

Appellant. ) 

Valerie Marushige, attorney for appellant, declares that: 

1. Afker discovering that the trial testimony of Ed Nelson was missing 

from the verbatim report of proceedings, I contacted the Cowlitz County 

Clerk's Office and was informed that due to clerk's error, Mr. Nelson's 

testimony was not recorded. 

2. On November 28, 2006, I spoke with the Court Administrator and 

requested that she discuss the matter with the trial judge, the Honorable 

James Warme. 

3. On November 29, 2006, 1 was informed that Judge Warme had no 

independent recollection of Mr. Nelson's testimony. Subsequently, I 

received a copy of a letter dated December 1, 2006, from Judge Warme to  

Deputy Prosecuting Attorney, Michelle Shaffer. The court requested a 

proposed agreed report of proceedings in the absence of a recording of Mr. 

Nelson's trial testimony. 



4. Upon learning that the defense attorney, Leonard Copeland, had 

relocated to Indiana, I sent an e-mail and left a voice mail for Mr. 

Copeland to contact me regarding Ed Nelson's testimony. Mr. Copeland 

responded by e-mail and voice mail that he could not recall what Mr. 

Nelson testified about but may have some notes in his archives. 

Thereafter, I informed Mr. Copeland that he should expect to hear from 

Ms. Shaffer to prepare an agreed report of proceedings. 

5. On December 22, 2006, I wrote a letter to Judge Warme, with a 

copy to Ms. Shaffer, inquiring about the agreed report of proceedings as I 

had not yet received a copy to prepare appellant's brief. 

6. I received a letter from Ms. Shaffer, dated December 28, 2006, 

informing me that she sent an e-mail and left a voice mail for Mr. 

Copeland to contact her and that she expected to hear from him soon after 

the holidays. 

7. On January 10, 2007, I followed up with Ms. Shaffer by e-mail and 

she responded that she was confident that she and Mr. Copeland could 

agree to the content of Mr. Nelson's testimony and anticipated completing 

a proposed report of proceedings by the end of the week. 

8. Meanwhile, 1 received an e-mail from Mr. Copeland, informing me 

that he regrettably could not assist in reconstructing a report of the 

proceedings because he had no recollection of Mr. Nelson's testimony. I 



requested that Mr. Copeland contact Ms. Shaffer as soon as possible to 

avoid any hrther delay in Mr. Jensen's appeal. 

9. On January 24, 2007, I received an e-mail £iom Ms. ShaEer 

informing me that Mr. Copeland rehses to participate any fbrther in the 

case. She stated that she would proceed to supplement the record and send 

me a copy. 

10. On January 25, 2007, Ms. ShafTer sent me a facsimile of the 

State's Proposed Narrative Report of Proceedings and on January 29,2007, 

she informed me that the trial court approved the narrative as proposed 

and it would be transmitted to the Court of Appeals. 

I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct to the best of my 

knowledge. 

DATED this 7" day of February, 2007. 

Attorney at Law 
WSBA No. 2585 1 
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SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

STATE OF WASHINGTON, 1 
1 

Plaintiff, 1 

VS. ) NO. 05-1-01388-2 

TED JENSEN, ) MOTION TO SUPPLEMENT 
) RECORD 

Defendant. ) 

COMES NOW the plaintiff, State of Washington, through the undersigned 

attorney of record, and moves the court for an order supplementing the report of 

proceedings of the jury trial in this matter with a narrative report of the testimony 

of witness Ed Nelson. 

This motion is based upon the record herein, upon the attached affidavit or 

certificate and upon the memorandum in support of the motion. 

Respectfully submitted this 25Ih day of January, 2007. 

MOTION TO SUPPLEMENT RECORD 

MICHELLE L. SHAFFER/WSBA#29869 
Chief Criminal Deputy Prosecuting Attorney 



SUPERIOR COURT OF WASHINGTON FOR COWLITZ COUNTY 

STATE OF WASHINGTON, 1 
1 

Plaintiff, 1 
1 

VS. ) NO. 05-1-01388-2 
1 

TED JENSEN, ) MEMORANDUM IN SUPPORT OF STATE'S 
) MOTION TO SUPPLEMENT RECORD 

Defendant. ) 
) 

I. FACTS 

The defendant Ted Jensen was charged with several counts, including Assault in the 

First Degree, for an incident in which he stabbed the victim Gery Snapp multiple times with a 

knife outside and inside the motor home that Snapp had been sleeping in that night in the 

Wal-Mart parking lot. On February 3,2006, the jury in this case returned guilty verdicts on 

the original charges of assault in the first degree, harassment, and vehicle prowling in the first 

degree. The jury also returned special verdicts, finding that Jensen was armed with a deadly 

weapon when he committed each of these crimes. Leonard Copeland represented Jensen at 

the trial court level. Jensen filed a timely notice of appeal, and Valerie Marushige was 

appointed to represent him in that appeal. 

According to Jensen's appellate counsel, the testimony of Wal-Mart security guard Ed 

MEMORANDUM IN SUPPORT OF STATE'S 
MOTION TO SUPPLEMENT RECORD 

Cowlltz ('ouaty Pmccutlng Attorn!  
312 S.W. I n 1  htrrrf 

Kdw, WanMngron 96626 
Tckphoa (560) 577--0 



Nelson was not recorded on the video hard drive. On December 1,2006, counsel for the 

State received a letter from this court notifying the State of this issue regarding the record. 

See Appendix A (certificate of counsel representing State). The letter referenced RAP 9.4, 

which allows for an agreed report of proceedings if the videotape of the proceedings is lost or 

damaged. Id. 

Jensen's counsel for the trial, Mr. Copeland, moved to the state of Indiana in 

December 2006. Id. Since receiving Judge Warme's letter, counsel for the State has left 

several of telephone messages for Mr. Copeland at the Indiana phone number listed on the 

Washington State Bar Association's lawyer directory website (presumably his home phone 

number), Id. Counsel for the State also called the Indiana State Bar Association and was 

informed that membership in the Indiana State Bar Association was voluntary and was 

referred to the Clerk of the Indiana Supreme Court. Id. The Clerk provided the State with 

Mr. Copeland's current business address, and counsel for the State left dozens of messages 

for Mr. Copeland with the receptionist and on his business voicemail. Id. Counsel for the 

State also sent several emails to Mr. Copeland at the email addressed listed on the 

Washington State Bar Association's lawyer directory website. Id, 

Counsel for the State has received no response from Mr. Copeland regarding this 

matter until January 14. Id. On that date, he responded to one of the State's emails and 

essentially refused to have anything else to do with this case. Id.; see also Appendix B (copy 

of ernailfiorn Mi. Copeland). 

MEMORANDUM IN SUPPORT OF STATE'S 
MOTION TO SUPPLEMENT RECORD 

Cowlth C'oualy Proucutlag AlInrnr) 
312 S.W. l r l  Strrrf 

lidco. WnNaglon 98626 
Ttkpboae (so) SI7-.UL%I1 



The State has as part of its file in this matter a copy of the one-page police report 

detailing the police interview of witness Ed Nelson and a one-page written statement by 

Nelson taken by police. See Appendix A; see also Appendix C (copy ofpolice report 

regarding interview of Mr. Nelson), Appendix D (copy of written statement of Mr. Nelson. 

The State also has the handwritten notes by trial counsel representing the State of Mr. 

Nelson's testimony at trial. See Appendix A; see also Appendix E (copy of counsel S notes). 

Furthermore, counsel for the State had asked Jensen's appellate counsel, Ms. 

Marushige, to search the computer disk of the trial transcripts to determine whether there 

were any motions in limine regarding Nelson's anticipated testimony or whether either 

attorney had mentioned Nelson during closing arguments. See Appendix A. According to 

Ms. Marushige, the only mention of Nelson in the remainder of the trial was during the direct 

examination of Officer Alan Buchholz who stated that he obtained a written statement from 

Nelson who was the security officer for Wal-Mart. Id. Based upon these facts and the 

authority argued inpa, it is the State's position that this court should settle the trial record by 

supplementing it with a narrative report of Ed Nelson's testimony at trial. 

11. ARGUMENT 

The letter from this court to counsel for the State (with copies sent to the court clerk, 

Jensen's trial counsel and Jensen's appellate counsel) references RAP 9.4. RAP 9.4 reads as 

follows: 

The parties may prepare and sign an agreed report of proceedings setting forth only so 

MEMORANDUM IN SUPPORT OF STATE'S 
MOTION TO SUPPLEMENT RECORD 

CorUtz('ourrty Pmurutiag Attwlu!  
312 S.W. 181 Strrr l  

Yrlro, W a s M a ~ t o n  'Ul6Zh 
Tdtpknt (360) 577-.M110 



many of the facts averred and proved or sought to be proved as are essential to the 
decision of the issues presented for review. The agreed report of proceedings must 
include only matters which were actually before the trial court. An agreed report of 
proceedings should be in the same form as a verbatim report, as provided in rule 
9.2(e) and (0. An agreed report of proceedings may be prepared if either the court 
reporter's notes or the videotape of the proceeding being reviewed are lost or 
damaged. 

In Jensen's case, it appears that Jensen's trial attorney, Mr. Copeland, is refusing to 

participate in the remainder of these proceedings. As such, it does not appear that an agreed 

report of proceedings under this rule is appropriate. 

RAP 9.9 reads as follows: 

The report of proceedings may be corrected or supplemented by the trial court on 
motion of a party, or on stipulation of the parties, at any time prior to the transmission 
of the report to the appellate court. The trial court may impose the same kinds of 
sanctions provided in rule 18.9(a) as a condition to correcting or supplementing the 
report of proceedings after the time provided in rule 9.5. 

In Jensen's case, it does not appear that this court has yet transmitted the report of 

proceedings to the Court of Appeals.' As such, this court retains the authority to correct or  

supplement the report of proceedings. It is the State's position that the narrative report of 

Nelson's testimony should be added to the record of this trial. 

111. CONCLUSION 

For the reasons stated above, this court should supplement the record with the 

' RAP 9.8 requires the trial court clerk to send the report of proceedings to the appellate court at the end of  the 
objection period set forth in RAP 9.5. RAP 9.S(a)(l) requires the party seeking review to forward a copy of  the 
prepared report of proceedings along with that party's brief to the responding party. The responding party (in 
this case, the State) may serve and file objections to, and propose amendments to, the report of proceedings 
within 10 days after receipt of the report of proceedings. Under the same rule, any such objections or proposed 
amendments must be heard by the trial court judge before whom the proceedings were held. 
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narrative report of Ed Nelson's testimony as proposed by the State. 

Respectfully submitted this 25' day of January, 2007. 

. . 
MICHELLE L. SHAFFERIWSBA #29869 
Chief Criminal Deputy Prosecuting Attorney 
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CERTIFICATE 

1. My name is Michelle L. Shaffer, deputy prosecuting attorney assigned to the case of State 
of Washinnton v. Ted Jensen. I certify that the following is true and correct to the best 
of my knowledge based upon the files and record therein. 

2. On December 1,2006, I received a letter from Hon. James Wanne notifying me that the 
testimony of Ed Nelson was not recorded on the video hard drive. The letter references 
RAP 9.4, which allows for an agreed report of proceedings if the videotape of the 
proceedings is lost or damaged. 

3. Jensen's counsel for the trial, Mr. Copeland, moved to the state of Indiana in December 
2006. 

4. Since receiving Judge Warrne's letter, I have several of telephone messages for Mr. 
Copeland at the Indiana phone number listed on the Washington State Bar Association's 
lawyer directory website (presumable his home phone number). 

5. I also called the Indiana State Bar Association and was informed that membership in the 
Indiana State Bar Association was voluntary and was referred to the Clerk of the Indiana 
Supreme Court. The Clerk provided me with Mr. Copeland's current business address, 
and I left dozens of messages for Mr. Copeland with the receptionist and on his business 
voicemail. 

6. I also sent several emails to Mr. Copeland at the email addressed listed on the 
Washington State Bar Association's lawyer directory website. 

7. I received no response from Mr. Copeland regarding this matter until January 14. On that 
date, he responded to one of my emails and essentially refused to have anything else to 
do with this case. See Appendix B (copy of emailfiom Mr. Copeland). 

8. As trial counsel representing the State in this matter, I have as part of the State's file in 
this matter a copy of the one-page police report detailing the police interview of witness 
Ed Nelson and I one-page written statement by Nelson taken by police. See Appendix C; 
Appendix D. I also have my handwritten notes of his testimony at trial. See Appendix 
E. 

9. Furthermore, I had asked Jensen's appellate counsel, Ms. Marushige, to search the 
computer disk of the trial transcripts to determine whether there were any motions in 
limine regarding Nelson or whether either attorney had mentioned Nelson during closing 
arguments. According to Ms. Marushige, the only mention of Nelson in the remainder 
of the trial was during the direct examination of Officer Alan Buchholz who stated that 
he obtained a written statement fiom Nelson who was the security officer for Wal-Mart. 

CERTIFICATE 
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10. I do not recall Ed Nelson testifying to anything beyond what is reflected in his statement, 
the police report or my notes. I am quite sure his testimony was insignificant in the 
realm of this trial. 

b w  
MICHELLE L. SHAFFER,WSBA#29869 
Deputy Prosecuting Attorney 

Cowllu ('oanty P r o u c u U ~ ~ ~ .  ACroruf 
312 S.W. 1st St-I 

Krlro, Wnblnglon 9&16 
Tekpbonr (366) S77-JO(W 



Ted Jensen 

Shaffer, Michelle 
-- - 

From: Leonard Copeland [Iwcopeland@comcast.net] 

Sent: Sunday, January 14,2007 2:19 PM 

To: Shaffer, Michelle 

Subject: Re: Ted Jensen 

I can't help you Michelle. Here are the reasons: I no longer practice in Cowlitz County, and I have no contract with 
Cowlitz County. I work full time for a law firm her and work plenty of hours to suit me. I am unwilling to work 
for Cowlitz County for free even a little bit. Anyway, I have no malpractice coverage for criminal work in Cowlitz 
County, and I'm going inactive with the WSBA. I've already paid inactive fees for 2007. Even if I were otherwise 
able to help you, my memory andlor records (if any) would not be a reliable basis on which to reconstruct a 
narrative record on appeal for such an important case. I'm sorry. Leonard. 
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On 11-01-05 a t  approx.  0429 h r s .  Myself and Of f i ce r s  Close,  Angle, 
Buchholz and Sgt .  Reeves responded t o  a s tabbing t h a t  had j u s t  t aken  p lace  i n  
t h e  Wal-Mart park ing  l o t  over  near  38th ave. Dispatch advised  t h e  long h a i r e d  
wh i t e  male suspec t  was s t and ing  i n  t he  middle of 38th ave .  y e l l i n g .  When I 
a r r i v e d  on scene I p u l l e d  i n t o  t h e  f i r s t  driveway o f f  38th ave.  There were . 
s e v e r a l  people  s t and ing  around a motor home and a male s i t t i n g  down bleeding 
from t h e  stomach a r e a .  He was t a l k i n g  t o  a female who looked t o  be taking c a r e  
of  him. I was advised  by everyone t h a t  the  suspec t  who s tabbed  t h e  male had r an  
ove r  t o  t h e  f r o n t  o f  Wal-Mart. I proceeded t o  t h e  f r o n t  of Wal-Mart. 

A s  I was heading t o  t h e  f r o n t  of Wal-Mart i n  my P a t r o l  c a r  O f f i c e r  
Angel a r r i v e d  and meet me i n  t h e  f r o n t  of Wal-Mart. There we contac ted  Ted 
Jensen  who was s t and ing  o u t  behind h i s  blue Dodge, l i c e n s e  959-TQN, WA. Ted 
adv i sed  me he was t h e  guy we were looking f o r  and he had a c t e d  i n  s e l f  defense .  
I n o t i c e d  t h a t  Ted was b leed ing  from the  head and nose. Looking c l o s e r  I 
n o t i c e d  t h a t  Ted had a l a r g e  gash on the  r i g h t  s i d e  of h i s  forehead .  The b r idge  
of Ted ' s  nose appeared t o  be s p l i t  open. I asked Ted i f  he could  t e l l  me what 
happened? Ted s a i d  he would want t o  l e t  me know what happened. 

Ted adv i sed  me t h a t  he was s l e e p i n g  i n  h i s  c a r  with  h i s  c a t  and t h e  
window p a r t i a l l y  r o l l e d  down when male from t h e  motor home came ou t  and dumped 
p i s s  i n  h i s  window and onto  t o  him. When Ted e x i t e d  t h e  v e h i c l e  he was 
a s s a u l t e d  by t h e  guy i n  t h e  motor home with a l a r g e  f l a s h l i g h t .  Ted advised he 
k icked  t h e  f l a s h l i g h t  o u t  t h e  guys hand and then  t h e  guy from t h e  motor home 
p u l l e d  a k n i f e  on him and lunged a t  him. Ted took t h e  k n i f e  from t h e  guy and 
s t abbed  him with i t .  Aid t h e n  a r r i v e d  on scene and s t a r t e d  t o  adminis te r  a i d .  
During a r e  c o n t a c t  wi th  Ted O f f i c e r  Angel searched Ted f o r  any weapons and 
found a two bladed m a r t i a l  a r t s  k n i f e  i n  h i s  f r o n t  pocket .  Knife was logged 
i n t o  p rope r ty .  Of f i ce r  Angel a l s o  loca ted  Ted 's  c a r  keys i n  h i s  i n  the  same 
r i g h t  f r o n t  pant  pocket.  O f f i c e r  Angel held on to  t h e  keys.  

Ted was t r a n s p o r t e d  t o  ST. Johns and I followed behind s o  I could be 
wi th  Ted and see  i f  I g e t  more d e t a i l  on what had e x a c t l y  happened. Ted advised  
m e  t h a t  he had been he lp ing  Susan Weber g e t  on he r  f e e t .  Susan had been be ing  
v i c t i m i z e d  by t h e  guy i n  t h e  motor home, Snapper. Snapper s e l l s  and does drug 
a s  we l l  has  having a l a b  i n  h i s  motor home. Ted adv i se s  t h a t  Snapper and some 
o t h e r  males e x p l o i t  Susan by making he r  have sex  with  them. Ted advised t o n i g h t  
t h a t  he was f e e l i n g  t h a t  Susan was i n  danger s o  he drove over  and parked i n  c a r  
approx.  1 5 f t  i n  f r o n t  of Snapper ' s  motor home. Ted advised  t h a t  he i s  a psychic  
and knows th ings .  He advised  m e  t h a t  he once worked a t  a psychic  h o t l i n e  and he 
was phone t o  be one of t h e  t o p  psych ic ' s  i n  t h e  Northwest. So he knew t h a t  
Susan p o s s i b l y  i n  danger.  

Ted advised  t h a t  a f t e r  he parked h i s  c a r  he c a r  he r o l l e d  h i s  window 
down a l i t t l e  and turned  on t h e  r a d i o  t o  I b e l i e v e  96 .7 .  They p l a y  love type  
music and he knew t h a t  Susan needed t o  l i s t e n  t o  t h a t  t y p e  of  music t o  make h e r  
f e e l  b e t t e r .  Ted was s i t t i n g  i n  t h e  c a r  almost a s l e e p  when Snapper came up t o  
t h e  c a r  and threw p i s s  ( u r i n e )  on him. I asked Ted what was t h e  p i s s  i n ?  Ted 
adv i sed  a cof fee  can t h e  same one they  make Susan pee i n  whi le  they  watch 
i n s i d e  t h e  motor home. Snapper t hen  t o l d  Ted t o  g e t  o u t  o f  h e r e  of I ' m  a dead 
man. Ted g o t  out  of t h e  h i s  c a r  and confronted Snapper who sh ined  t h e  l a r g e  
f l a s h l i g h t  i n  h i s  eyes and then  h i t  him 3 o r  4 t imes w i t h  t h e  l a r g e  black 
f l a s h l i g h t .  Ted had enough s o  he kicked t h e  f l a s h l i g h t  o u t  of  Snapper 's  hand, 
knocking i t  t o  t he  ground. Snapper them grabbed some t y p e  of p o s s i b l y  fo ld ing  
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kn i f e  o u t  of h i s  back  pocket  and attempted t o  s t a b  Ted wi th  it by lunging at 
him. 

Ted adv i sed  he used h i s  yea r s  of m a r t i a l  a r t s  t r a i n i n g .  (some type of 
Kung-fu white  c rane  m a r t i a l  a r t s )  Ted s a i d  t h a t  Snapper d i d n ' t  know how t o  u s e  
a k n i f e  s o  he was e a s i l y  a b l e  t o  t ake  it away from him. Ted s a i d  he l o s t  h i s  it 
f o r  a second and when he go t  t h e  kn i f e  away from Snapper he j u s t  went i n t o  h i s  
m a r t i a l  a r t s  mode and went i n t o  a complete Kato (some t y p e  of o f fens ive  move) 
and b e f o r e  he knew it he probably used 18 d i f f e r e n t  s t a b  moves t o  s t a b  Snapper .  
Ted adv i sed  he j u s t  kind of l o s t  i t  and d i d n ' t  mean t o  h u r t  Snapper so bad. 

I n  looking  over Ted I n o t i c e d  he had a very l a r g e  gash /cu t  i n  h i s  upper 
forehead  and a sma l l  gash on t h e  br idge  of h i s  nose.  Ted a l s o  had a l i t t l e  
s c r a t c h  nea r  h i s  l e f t  wrist and a couple of abras ions  on i s  lower and upper 
l e f t  c h i n .  Ted a l s o  removed a smal l  metal case  t h a t  he s t o r e s  h i s  reading 
g l a s s e s  i n  from h i s  l e f t  f r o n t  s h i r t  pocket. The case  had a den t  i n  i t  caused  
by be ing  h i t  with t h e  f l a s h l i g h t  according t o  Ted. Sg t .  Reeves took p i c t u r e s  of 
t h e  above mentioned a r e a s .  

I asked Ted i f  he would w i l l i n g  t o  s ign  a medical  r e l e a s e  form from 
Peace Heal th  so h i s  medical  informat ion ton igh t  could be  used i f  needed i n  
t h i s  c r i m i n a l  ma t t e r .  Ted s a i d  t h a t  would be f i n e  he h a s  nothing t o  hide. S e e  
a t t a c h e d  Medical r e l e a s e  form, yellow copy given t o  Ted. Ted s t a t e d  he would 
t a k e  a u r i n e  t e s t  o r  a blood t e s t  and you would f i n d  no th ing  i n  h i s  system, 
u n l i k e  t h a t  of  Snapper. 

While i n  t h e  Emergency Room I t o l d  Ted I would need h i s  o u t s i d e  
c l o t h i n g .  I took Ted's j a c k e t ,  pan t s ,  b e l t ,  s h i r t ,  shoes ,  socks and sung la s ses .  
I logged t h e  shoes i n t o  evidence.  I gave t h e  rest of t h e  i tems t o  Detec t ive  t o  
De tec t ive  Deisher. 

I wai ted  i n  t h e  Emergency room wi th  Ted u n t i l  O f f i c e r  Rabideau a r r i v e d  
on scene  and took my p l a c e .  No f u r t h e r  a c t i o n  taken .  

WATTS32 11-01-05 0855 h r s .  
Uni t s  were d i spa tched  t o  a c a l l ,  and t h e  r epo r t ing  p a r t i e s  were s t a t i n g  t h a t  
someone was s tabbing  people  i n  t h e  parking l o t  of  Wal Mart, 3715 Ocean Beach 
Highway. Apparently m u l t i p l e  c a l l s  were coming i n .  One of  t hose  c a l l s  a d v i s e d  
t h a t  t h e r e  was someone y e l l i n g  f o r  he lp  i n  t h e  middle o f  38 th  Avenue. 

I a r r i v e d  on scene n o r t h  bound on 38th from I n d u s t r i a l  Way. I joined Ofc, 
Close and S g t .  Reeves. S i t t i n g  on t h e  curb was an  o l d e r  male holding h i s  l e f t  
s i d e  and had h i s  hand wrapped up a s  wel l .  He was l a t e r  i d e n t i f i e d  t o  m e  as 
Gery Wayne Snapp. I looked and t h e r e  was a pool o f  b lood  around him and o n  t h e  
c l o t h  t h a t  was wrapped around h i s  hand. I could s e e  b lood  on t h e  l e f t  side of 
h i s  body on t h e  t - s h i r t  and c o a t  t h a t  he was wearing.  

I was observing when t h e  a i d  crew c u t  o f f  t h e  upper c l o t h i n g  t h a t  t h e  v i c t i m  
had on. I g o t  a bio-hazard bag from Longview F i r e  and secured  t h e  items i n  
t h a t .  There was a c o a t  and a t - s h i r t .  I pu t  t h e  bag i n  my t runk ,  and i t  
s t a y e d  t h e r e  u n t i l  I t u rned  it over  t o  Detect ive Deisher .  Snapp had m u l t i p l e  
s t a b  wounds t h a t  I saw, l e f t  arm, l e f t  ches t  and r i g h t  shou lde r  b lade .  I o n l y  
g o t  a quick look a s  when t h e  a i d  crew saw t h e  wounds, t h e y  app l i ed  compresses 
and t r a n s p o r t e d  immediately. 

I con tac t ed  a Edward A .  Nelson, who does graveyard s e c u r i t y  f o r  Wal Mart. I 
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obtained from him a written statement. With the aid of binoculars he said he 
saw a man flashing his car headlights on and off. The car was parked directly 
in front of the motor home. The man was out of the view of security for 15 to 
20 seconds and then got in his car and drove to Wal Mart main entrance. Nelson 
followed him there and observed that he had injuries to his head. The person 
contacted stated that the guy in the motor home hit him with a big flashlight, 
that he took a knife away from the guy in the motor home and that he stabbed 
him because he was being attacked. 

I stayed on scene until after the victim was transported and Nelson completed 
his statement. Someone during the conversation Snapp said something about the 
suspect "ripping" the door open. I checked the door for the motor home, and it 
was locked, however the door was swinging open on it's hinges. 

This ended my involvement. 

Nothing further 

Ofc. Alan Buchholz 3L39 Patrol/GRAVE 
11/02/2005 0120 hours 

Officer Signature: 

Supervisor: 
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(PLEASE PRINT CLEARLY) LONGVIEW POLICE DEPARTMENT 
577-3 157 

Full Name: N L I ~ O ~  E d ~ h d  Birthdate: 
First name Middle name Last name month / day / year 

Home Address: I b 2.9 % A ~ c  (c~UW; OW Home Phone: 360 5-7 7 D / Y 
No. and Street cityM 

4941 f%eJ WI q G +  r ~ r r v  c *m/ 
Work Address: 3 / 0 .  B- Hwr) /- &OK U ) Q Q  Work Phone: Y / y -  9 

No. and Street 
- S 56 

City / 

The following statement is given to the Longview Police Department to aid an investigation. All facts given are true to 
the best of my knowledge. 

1 4 A t 4  ISM have read the above statement and I certify and declare it to be 
true and correct under penalty of pejury under the laws of the state of Washington. 

Datedon N o v  1 . d o o q  rime 9 4 !  55- 
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FEBRUARY 2, 2006; KELSO, WASHINGTON 

(The following proceedings occurred 
in the presence of the jury) 

THE NARRATIVE REPORT OF THE TESTIMONY OF EDWARD A. NELSON, BEING 
CALLED AS A WITNESS ON BEHALF OF THE PLAINTIFF, BEING DULY SWORN 
UNDER OATH, IS AS FOLLOWS : 

My name is Edward A. Nelson, and I work as a security guard 

for Wal-Mart in Longview, Washington. On November 1, 2005, I 

was parked on the east side of the parking lot. I saw car 

headlights flash on the west side of the parking lot. I used 

my binoculars and saw a man from a brown car that was flashing 

the headlights walk to the front of the motor home. The 

motor home was parked directly north of his car. The man was 

out of vision for 15-20 seconds. The man came back by his 

car and then walked back to the front of the motor home. He 

then got in his car and drove to Wal-Mart's main entrance 

door. When I drove over to him, his head was split open. 

He said a guy in the motor home hit him with a big flashlight 

and threw urine on his car. He then said he took the man's 

knife away and stabbed him because he was being attacked. He 

asked me to call the police and an ambulance. The man I 

spoke to is the defendant seated in the courtroom today, Ted 

Jensen. 

(Witness exits the stand.) 

Cowlib County Prosaeuting Attwney 
312 S.W. 1st Street 

Kelao, Washington 98626 
Telephone (360) 577-3080 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

