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ASSIGNMENTS OF ERROR 

1 .  The trial court erred bq failing to properlj determine Mr. Kgujen's 
offender score. 

2. The trial court erred bq faiiing to determine ~ihether or not Mr. 
Nguyen's current offenses comprised the same criminal conduct. 

3. The trial court erred b) sentencing Mr. Nguqen mith an offender score 
of 1. 

4. The trial court erred b j  using a standard range of 86-1 1 1  months. 

5 .  The trial court erred by sentencing Mr. Nguyen to 114 months 
confinement (plus a 6O-mo11tl1 firearm enhancement). 

6. The trial court erred b j  denying Mr. Nguyen's CrR 7.8 motion. 

7. The trial court erred b) imposing 24-18 months cornmunitj, c~~s tody .  

8. Mr. Nguyen's constitutio~~al right to a jurj trial under B1nkel.y 1.. 

I.lTushington was violated b j  the impositior, of a sentence bejond his 
statutory maximum u ithout a jurj finding. 

9. Mr. Nguyen was sentenced under an unconstitutional statute. 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

Sang Van Ngilyen mas h u n d  guilt) of Manslaughter in the First 
Degree (with a firearm enhancement) and Theft of a Firearm. On remand 
following a successful appeal of his exceptions! sentence, the sentencing 
court determined his offender score to be one (based on his other current 
offense), and calculated his standard range as 86-1 14 months. There is no 
indication that the co~irt considered ~ h e t h e r  or nat Mr. Nguyen's current 
offenses comprised the same crirnical conduct. 

I .  Did the trial court err b j  failing to prcperlj- determine Mr 
Nguyen's offender score? Assignments of Error Nos. i -5. 



2. Did the trial court err b j  faiiing to determine uhether or not 
Mr. Nguyen's current con\,ictions co~llprised the same criminal 
conduct? Assignments of Error Nos. 1-5. 

3. Did the trial court err by sentencing Mr. Nguyen uith an 
offender score of 1 '! Assignnients of Error Nos. 1-5. 

The court imposed 114 ~nonths col~finement and a 60-month 
firearm enhancement. The court then added 24 to 48 months of 
community custody to Mr. Nguyen's sentence. Mr. Nguyen moved to 
correct the sentence under CrR 7.8. arguing -that the addition of 
community custody made the sentence exceed his statutory maxin~um 
under Blakely v. W u ~ l ~ i n g f o ~ .  

RCW 9.94A.7 15 and RCk: 9.94A.737 permit the Department of 
Corrections to impose additioilal incarceration above Mr. Ngujen's 
statutory maximum based on facts determined b j  the Department uithout 
benefit of a jury and wirhout proof bej ond a reasonable doubt. 

4. Did the trial court err by den] ing Mr. Kguqen's CrR 7.8 
motion? Assignments of Error Nos. 6-9. 

5.  Does RCW 9.94A.715 violzte a defendant's constitutional right 
to a jury trial under Blcrke!~. I,. Eil,~hingron? Assignments of Error 
Nos. 6-9. 

6. Does RCU' 9.93A.737 \. iolatz a defendant's constitutional right 
to a jury trial under Blukely v Wasl?ington? Assignments of Error 
Nos. 6-9. 

7. Did the trial court exceed Mr. Kguyen's statutory maximum 
sentence by imposing 24-48 mo~lths comrnunitj- custody? 
Assignments of Error Nos. 6-9. 



STATEMEKT OF FACTS AND PRIOR PROCEEDINGS 

Sang Van N g q e n  mas charged in Pierce County Superior Court 

with Manslaughter in the Firsr Degree ( ~ i t h  a firearm enhancement) and 

Theft of a Firearm, arising out of an incident that occurred on Maj  8, 

2001. CP 8. Mr. Ngu!en appealed. arguing alia that his exceptional 

7 .  

sentence violated Blukelj I? I.tcuhinglon. 1 he sentence was vacated and 

the case was remanded for sentencifig nithi11 his standard range. CP 1-5. 

At a resentencing hearing on January 6.2006. the court sentenced Mr. 

Nguyen with 1 point, giking him a standard range of 86-1 14 months on the 

Manslaughter conviction. CP 9. There is no indication in the record that 

the court considered ul-iether or not the two chasges comprised the same 

criminal conduct. 

Mr. Nguyen moLed to modify his sentence. arguing that the 

statutory maximum for the Manslaughter con~ict ion was exceeded 

because the court added 48 months of cornrnunitj custody. CP 20-25. 

The court denied the motion \$irhout a hearing. CP 48-49. This timely 

appeal followed. CP 50. 



ARGUMENT 

I. THE TRIAL CQL RT FAILED T O  PRBFERLk DETERVl lhE  MR. 
NGIIYEN'S OFFENDER S C O R E  A\D STANIIARD RARGE. 

A sentencing court must determine the defendant's offender score 

pursuant to RCW 9.94A.525. When calculating the offender score. a 

sentencing judge must determine how multiple current offenses are to be 

scored. Under RCW 9.94A.589(l)(a). 

[Wlhenever a person is to be sentenced for t u o  or more current 
offenses, the sentence range for each current offense shall be 
determined by using all orher current 2nd prior convictions as if 
they were prior convictions for the purpose of the offender score: 
PROVIDED, That if the court enters a finding that some or all of 
the current offenses encompass the same criminal conduct then 
those current offenses shall be counted as one crime.. . '.Same 
criminal conduct," as used in this subsection, means t u o  or more 
crimes that require the same crin~inal intent, are committed at the 
same time and place. and involl e the same victim.. . 
RCW 9.94A.589(1)(a). 

The burden is on the Stare to establish that multiple convictions do 

not stem from the same criminal conduct. Sfate v. Dolen, 83 Wn.App. 361 

644 (1 997), citing RCU' 9.94A. 110; Stule :,. Joi?es, 1 10 Wn.2d 74, 750 

P.2d 620 (1 988) and State t.. G~!vroiu, 69 Wn.App. 152. 848 P.2d 199, 

review denied, 121 Wn.2d 1032. 856 P.2d 383 (1993). The sentencing 

court is not bound by prior determinations. Sui milst exercise its discretion 

and decide whether multiple prior o f f e~~ses  should count separately or 



together. Slate v. FP'righr. 76 Wn.App. 8 1 i at 829. 888 P.2d 12 14 (1 995), 

interpreting,former RC W 9.91A.3 60(6)(a). 

Mr. Nguyen's offenses should h a ~ e  scored as one offense. The 

sentencing court failed to exercise its discretion by imposing a sentence 

without determining whether or not the two offenses were the same 

criminal conduct. Accordingl). the sentence must be vacated and the case 

remanded for sentencing with a corrected offender score. 

11. RCW 9.94A.715 AXD RCW 9.94A. ARE CNCONSTITUTIONAL 

BECAUSE THEY ,AUTHORIZE COWFISEMENT BEYOND THE 

STATUTORY kIAXIMUM, WITHOUT A JURY DETERMlNATlON OF 

ALL FACTS USED TO ENHANCE .A DEFENDANT'S SENTENCE. 

The Sixth Amendment to the U.S. Constitution. applicable to the 

states through the Fourteenth Amendment. guarantees a criminal 

defendant the right to a jury trial. U.S. Const. Amend. VI; U.S. Const. 

Amend. XIV Duncan \>. Lotiisiunu. 391 U.S. 145, 88 S. Ct. 1444. 20 L. 

Ed. 2d 491 (1968). Under the Sixth Amendment, any fact used to enhance 

a sentence above the statutory maximum must be proved beyond a 

reasonable doubt to a jurj. Sfute v. Ose, 156 Wn.2d 140. 124 P.3d 635 

(2005), citing Blukelj- v. Wirshington. 532 U.S. 296, 124 S.Ct. 2531 

(2004). The relevant statutorjr maximum is the high end of the standard 

range, plus any enhancements legitimate14 added based on a jurq verdict. 

Blakely . 



RCW 9.94A.715 authorizes additional confinement for violations 

of community custodq imposed under that statute. If an offender violates 

conditions of comniunit~ custody. "the department may transfer the 

offender to a more restric:i\ e confinement status and impose other 

available sanctions as pro\ ided in RC W 9.94A.73 7..." RC W 

9.94A.715(3). RCW 9.94.4.737 (entitled -'Communitq custodq -- 

Violations) provides (in relevant part) as follows: 

(1) If an offender ioiares any condition or requirement of 
community custodq, ihe department may transfer the offender to a 
more restricti~ e confinement status to serve up to the remaining 
portion of the sentence. less credit for anq period actually spent in 
community custodq or in detention auaiting disposition of an 
alleged violation and subjecr to tile iirnitations of subsection (2) of 
this section. 

(2) ... 
...( c) For an offender sentenced to a term of community custody ... 
who violates anj- conairion of corn mu nit^ custodj after having 
completed his or her maximum term of total confinement ... the 
department maj  impsse a sanction of up to sixty days in total 
confinement for each \ iolation.. . 
RCW 9.94A.737 

Under the plain terms of these statutes. an offender can be 

imprisoned beyond the statutory maximum based on facts that are not 

submitted to a jury for proof beyond a reasonable doubt. Under RCW 

9.94A.737(2)(~), there is no limit to the additional confinement that the 

department can impose (in multiples of 60 days). Given enough 

s-iolations, an offender sentenced to a determinate sentence could serve a 



life sentence without a jur j  determination of the facts used to enhance the 

sentence beyond the statutor) maximum. This \ iolates Blakc.1~~ 

As Mr. Nguyen noted in his CrR 7.S motion and in his response to 

the state's filing belom. his standard sentence range (with an offender 

score of 1)  is 86-1 14 months. When the 60-month firearm enhancement is 

added in, the Blake!~~ statutorq niasiniunii is 174 months. To his total 

sentence, the court added 23-38 months of community custody. 

This additional tern: of comrnunitj custody subjects Mr. Sguyen to 

potential imprisonment (under RC W 9.94~l .7  1 5 ( 3 )  and RCW 9.94A.737) 

beyond his statutor:, maximum. n ithout a jurj determination of the facts 

used to increase the penaltj. Because this violates Blukely, the sentence 

must be vacated. and the case remanded for sentencing without the 

additional 24-48 months of cornmunit:, custody. 



COKCLUSION 

For the foregoing reasons, the sentence niust be vacated and the 

case must be remanded for a same criminal conduct determination. and 

imposition of a sentence nithi11 the standard range. without an additio~lal 

term of community custodq . 

Respectfully submitted on September 25. 2006. 
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