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ARGUMENT 

1. T H E  TRIAL, C O I R  I FAILED T O  PROPERL\ DETERMIYE MR. 
N G ~  EY'S OI.I.I.:hDER SCORE 4 N D  STAUDARD RAUGE. 

Respotidcnt lisst argues that Mr. Nguyen's sentence cannot be 

challenged for the 61.51 time in this appeal. Brief of Respondent. p. 3-4. 

This is incorrect. An erroneous sentence can be challenged at any time, 

because in Washington. -'[c]ourts have the duty and power to correct an 

erroneous sentence upon its discovery." In re Cull. 144 Wn.3d 3 15 at 332. 

28 P.3d 709 (2001): \ c J o  ~ll.,o State ll. Loux. 69 Wn.2d 855 at 858. 420 P.2d 

693 ( 1966). The purpose of this rule is to allow appellate courts to bring 

sentences into conformit> ujith the SRA. Stute v. Ford 137 Wn.2d 472 at 

478. 973 P.2d 452 ( I  999). This court should address Mr. Nguyen's claims 

of error. 

Respondent has failed to address the merits of the argument. 

Because of this. the sentence must be vacated and the case remanded for a 

neu sentencing hearing. 

11. RCW 9.94A715 4 N D  RCW 9.94A. ARE LNCONSTITUTION4L 

BECAL'SE THE\  AITHORIZE CONFINEMENT BEYOND THE 

S T A T U T O R l  R I  -\XIMUM, WITHOUT A JURIL DETERMINATION O F  

ALL FACTS t S E D  TO ENHANCE A DEFENDANT'S SENTEYCE. 

Respondent asserts that Mr. Nguyen's sentence is constitutional. 

because "the total time senred between incarceration and community 



custodj I does not] c\cccci 111e statutory maximum of the sentence for the 

crinie." Brief o S  Re4pondent. p. 5. ciiing Sicrle I, ZLI IYI~~I -Rcynow.  127 

Wn.App. 1 19. l 10 P.3d 827 (2005) c~nd S'tuie I> Slo~tn. 12 1 Wn.App. 220. 

87 P.3d (2004). While Mr. Nguyen's sentence does pass the test set forth 

in these cases. the Supreme Court's Apl~end i  cind BI~lkeh decisions 

imposed additional reqi~irernents. Apprendi v f i n -  .Jertey. 530 U . S .  466, 

120 S. Ct. 2348. 147 1 . Ed. 2d 435 (2000); Blakelj~ I?. IVuthington. 542 

I1.S. 296. 124 S.Ct. 253 1 (2004). In A4ppuendi, the Court ruled that prison 

sentences could not e\cced the maxirnuln allowed sentence in the absence 

of ajury verdict autho~.i~ing additional prison time. In Blukelj: the Court 

held that the relevant maximum for Apprendi purposes is the top of the 

standard sentencing range. 

Mr. Nguyen's confinement and community custody. although less 

than the statutory maximum, exceeds the Blakely maximum. The trial 

court's order authorizes confinement in excess of the standard range 

without any additional court action. Accordingly. the sentence must be 

reversed. and the case remanded for resentencing. 

Respondent also 'Irgues that the issue is not justiciable because Mr. 

Nguyen "does not ha\ e a genuine interest in the issue raised." Brief of 

Respondent, p. 6. This i 4  incorrect. The judgment and sentence 

authorizes additional imprisonment without further court proceedings 



through the action ol'Ii( M' 9.94A.715 and RCW 9.94A.737. Because the 

judgn~ent and sentence c\poses him to additional confinement without 

further court proceediny4. his interest in the outcome of his appeal is direct 

and substantial. 

Respondent also argues that "[tlhe constitiitional issues raised b) 

defendant are not ripe." 13rief of Respondent, p. 8. This is incorrect. As 

noted above, the sentencing court entered an order that authorizes 

additional confinement \\ ithout further court action. The order is final: its 

consequences are real. .jccordingly. the issue is ripe for review. 

CONCLUSION 

For the foregoing reasons, the sentence must be vacated and the 

case remanded to the sentencing court. 

Respectfully submitted on December 18. 2006. 
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