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A. STATUS OF PETITIONER

1. RESTRAINT

Alaa Hassan is currently at liberty pending an appeal from a
deportation order. Declaration of Debra Morales, at {6, 12. That
deportation order is based upon the judgment of conviction entered on
August 17, 2004 in Pierce County Superior Court No. 04-1-03172-1 by
the Honorable Beverly Grant. Id. at ] 5, 10. Therefore petitioner Hassan
is under a disability resulting from that judgment and sentence.

2. DIRECT APPEAL

On August 17, 2004 Hassan plead guilty plea to Assault 2 and was
sentenced on that date. He made a post-judgment CrR 7.8 motion for
relief from judgment, and asked for leave to withdraw his guilty plea on
the grounds that he was misadvised as to the deportation consequences of
his guilty plea. That motion was denied orally on October 28, 2005, and
in writing on December 9, 2005. Hassan filed a timely notice of appeal
and that appeal is pending in this Court under COA No. 34072-1-1I.

3. MOTION FOR CONSOLIDATION

Along with this PRP, petitioner has filed a motion to consolidate
the PRP with his pending direct appeal.

4. FIRST PETITION

No previous personal restraint petition has ever been filed.

-1-
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B. JURISDICTION

Petitioner’s restraint is unlawful pursuant to RAP 16.4(c)
subsections (2) and (3). His conviction was obtained in violation of the
federal and state constitutions. There are material facts which have not
been previously presented and heard which, in the interest of justice,
require vacation of his conviction.

C. STATEMENT OF THE CASE

Petitioner hereby incorporates by reference the Statement of the
Case set forth in his opening brief in his direct appeal currently pending
under State v. Hassan, COA No. 04-1-03172-1. In addition to those facts,
petitioner sets forth the following facts attested to in the accompanying
declarations of the following people: (1) Alaa Hassan; (2) Kamal Abou-
Zaki; (3) Ahmed Hammou; (4) Debra Morales; (5) Roy Gould; (6) Nancy
Phelps; (7) James E. Lobsenz; and (8) Lenell Nussbaum.

1. APPENDECTOMY AND RELATED HEALTH
PROBLEMS PRIOR TO JAIL CONFINEMENT.

On March 27, 2004 petitioner Hassan was admitted to Tacoma
General Hospital. As noted in the Emergency Services Report:

This is a 38 year old man whose only language is Arabic.

His English-Arabic wife is here with him serving as a

translator. The patient states he became ill yesterday with

midabdominal pain increasing through the afternoon and

through the night with nausea, no vomiting. The pain is
now localized to the right lower quadrant.

_2-
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Emergency Services Report, dated 3/27/04, Lobsenz Decl., Appendix C.

A CT scan was positive for appendicitis. Id. Dr. Ronald Graf then
performed an appendectomy. Procedure/Operative Note, dated 3/37/04,
Id  Hassan was discharged from the hospital the following day.
Admission & Discharge Summary, /d.

2. MEDICAL AND MENTAL HEALTH PROBLEMS
WHILE INCARCERATED IN COUNTY JAIL.

On June 30, 2004, three days after he was arrested and incarcerated
in Pierce County Jail, petitioner Hassan saw medical personnel in the
Pierce County Jail. The first entry in his medical records, made by Nurse
Debra Chandler, demonstrates that that Hassan was still experiencing
problems with his appendectomy wound and that he was confused about
his legal situation:

Inmate into clinic for kite complaints. States he had
appendectomy 2 %2 months ago and developed an infection.
He was on oral antibiotics and last seen by Dr. Graf
approximately six weeks ago. States continues with
drainage. Denies fever, chills or abdominal pain. Bowel
movements normal. No blood or black tarry stools. No
current medications. States in general good health. Denies
chronic medical conditions. C/O increased anxiety and
stress secondary to his incarceration. Command of
English language is marginal and states he doesn’t
understand what is happening to him or why he is
incarcerated.

Entry for 6/30/04, Medical Records for PCDCC, (bold italics added) (/d.,
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Appendix A). Nurse Chandler noted that during this first visit to the jail
health clinic, Hassan was “quite tearful and shaking.” Id. Her assessment
was that Hassan was suffering a “poor healing decision” post-
appendectomy and from anxiety related to his incarceration. Id. Nurse
Chandler took a culture from his incision site, gave Hassan a shot of
Vistaril and a prescription for Vistaril tablets, to help with his anxiety, and
referred Hassan to the jail’s Mental Health clinic. Id.

Two days later, on July 2, 2004, Hassan was seen again by Dr.
Beverly Curtice after he complained of chest pains and attempted suicide:

Inmate into clinic for c/o chest pain per kite written in

inmates behalf. Per kite c/o left arm feeling heavy and

going numb off and on t/out the day. Today denies this.

States now that his throat hurts and hard to swallow.

Inmate brought down to clinic after medical emergency

was called and cancelled. Inmate tried to cut right wrist.

Uncertain what was used. Inmate was seen by myself on

6/30/04 for infection along incision site and was quite

anxious and upset regarding his charges and being

incarcerated at that visit. He was given IM Vistaril and

placed on PO medication and referral to MHP was initiated.
Entry for 7/2/04, Medical Records for PCDCC, (bold italics added) (/d.,
Appendix A).

Nurse Curtice diagnosed Hassan as suffering from “Situational
depression/Anxiety with suicide gesture” and from an “[i]nfection [of his]

abdominal incision with staph and Group A strep.” Id. Dr. Curtice

prescribed antibiotics (Septra DS and Augmentin) and directed that

-4-
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Hassan speak with mental health professional Jose Palmas. Id. Dr.
Curtice also suggested that the mental health professional speak to Hassan
with the assistance of an interpreter. Id.

Palmas then spoke with Hassan, and completed a mental Health
Screening Report. In addition to making comments about Hassan’s
suicide attempt, Palmas also noted that Hassan was expressing concern
about the possibility of deportation:

MENTAL CARE HISTORY

Reason for Referral
D/R.AT & T interpreter.  Report of suicidal
gesture. Depressed mood and affect. Concerned
about legal issues, deteriorated relationship with
wife and possible deportation. Suicide Rick:
Moderate/High. Suicide precautions and md eval.
No comp concerns.

Inpatient Psychiatric History
Denies.

Family History of Illness
Denies.

Legal/Forensic Issues
See LINX. He is concerned about possible

deportation.

Alcohol/Drugs History
Admits to occasional alcohol only, no street drugs.

Significant medical Issues
Cut wrist with metal part of pencil.

CURRENT MENTAL STATE

-5-
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Appearance
WNL Gray uniform. Laceration to wrist.

Psychomotor Activity
WNL.

Behavior/Manner
Passive  Apologetic, self-deprecating “I am just
coachroach.” [Sic]

Affect
Restricted. Sad.
Depressed
Anxious moderate level, worried about current
legal and marital situations.

Mood
Depressed. Crying following incident, easy to tear-
up afterward.

July 2, 2004, Mental Health Screening Report, PCDCC, Id.., Appendix B
(bold italics added).

On July 4, 2004 Hassan was seen by Penny Hobson in the Mental
Health Clinic of the jail. Her entry in the mental health clinic chart states
that Corrections Officer Hammou was “present for translative assistance.”
Entry for 7/4/04, Mental Health Records for PCDCC, (bold italics added)
(1d., Appendix B). Hobson’s entry documents Hassan’s suicide attempt:

Seen for follow up in interview room with CO Hammou

present for translative assistance. Prior to meeting with /M

CO Hammou had read the “letter” found in I/M’s cell after

his self harm attempt. Letter was in Arabic and concern

was it may be a suicide note. Per CO, the writings are re:
his upset with his wife and being in jail but do not contain

-6-
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any references to suicide. On interview I/M presents with
depressed mood, upset re: conflict with his wife (victim) .
and with not being allowed to resolve their problems. Also
upset by phone contacts with an attorney acquaintance who
has been unfriendly and unhelpful and who per I/M
predicts I/M will have a long jail stay and then be deported.
Feels very discouraged re: his situation. Acknowledges
scratching wrist with pencil but states he regrets this very
much and that it is not something he has ever done before
or would ever repeat. Is very unhappy with current housing
and precautions. Clearly agrees to notify staff if DTS.
Denies hx of MH problems or treatment. Discussed coping
strategies, CO will get I/M a Koran in Arabic and will have
someone from his mosque come to visit I/M for support.
I/M had already arranged to have Muslim chaplin [sic] visit
weekly starting 7-6. Will be seen by Nurse Lynn tonight
for dressing change on old surgical site.

Entry for 7/4/04, Mental Health Records for PCDCC, (bold italics added)
(Id., Appendix B). On July 6, 2004 the mental health clinic prescribed
Trazodone for Hassan as treatment for an “[a]djustment D/O [disorder]
with anxious and depressed features.”

On July 14, 2004, Hassan was seen in the medical clinic by Nurse
Gaetz. Her chart entry documents the fact that Hassan had tested positive
for tuberculosis. It also states that Hassan believed that he was going to be
released from jail in approximately 30 days. Since Hassan plead guilty to
Assault 2 approximately 30 days after this medical visit, this entry
demonstrates that Hassan believed that he was going to be released as
soon as he plead guilty:

+PPD 10 mm. States never had + PPD before. Had clean

-7-
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exam upon immigration to US. States has no problems

except sleeping and anxiety/stress issues due to

incarceration. No symptoms. NO known exposure to TB.

Poor English but able to understand if spoken to slowly and

explained carefully. States unsure if can take medication

when released which should be in approx. 30 days.

Would not rather start until he knows. Explained

symptoms of + TB and need for continuation of

medication.
Entry for 7/14/04, Medical Records for PCDCC, (bold italics added) (/d.,
Appendix A).

The next day, July 15", Hassan was back in the clinic having been
sent there because he was complaining of shortness of breath. On arrival
he was observed to be hyperventilating. Entry for 7/15/04, Medical
Records for PCDCC (/d., Appendix A). He was prescribed additional
Vistaril. Id.

On the following day he was seen in the clinic again, and was given
an electrocardiogram. Entry for 7/16/04, Medical Records for PCDCC (/d.,
Appendix A). He was seen again on July 21, 2004 because he was
hyperventilating again, and was again diagnosed as suffering from an
anxiety disorder. Entry for 7/21/04, Medical Records for PCDCC (/d.,
Appendix A). Nurse Chandler made a notation that she asked mental
health to assess Hassan and she indicated that he “may need to see

Psychiatrist.” Id.

At Chandler’s request, Hassan was seen by Dr. Halarnakar in the

-8-
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Mental Health Clinic. Dr. Halarnakar then put Hassan on suicide watch:

I/M seen at nurse Debbie’s request. I/M has been to the
clinic on several occasions c/o anxiety/depressive
symptoms such as not being able to breath [sic], chest
pains, poor sleep, etc. I/M sitting in the waiting area and
appears very distressed. I/M of Middle Eastern culture. He
immediately began to cry when he was placed in a
medical interview room. I/M’s English is broken. He was
very upset and had difficulty articulating his distress. He
was seen by Dr. H and placed on Trazodone. For some
reason this was DC’d and was placed on Doxepin. I/M has
been refusing his meds for last three days. He made
several references to no reason to live, not wanting to eat,
cutting himself. I/M very distraught. He exhibits several
symptoms related to anx/depression. He c/o being unable
to sleep. He is fixed on his wife and why he is in jail /M
is having a hard time adjusting to jail life. I/M will be
placed in 3NB suicide watch with mat, suicide blanket
and uniform. Book and sandals okay. I/M seemed to be
doing better after being out of his cell and talking about his
situation. He later denies SI/plan. He became more
articulate once he calmed down and seemed better able to
cope. I/M assigned to 3NB. He will be reassessed on
Thurs. 7/22/04. He was placed on Dr. H. list for a f/u on
Monday. He may go to 3NA on 7/22 if he is doing better,
eating and denies intent to harm self.

Entry for 7/21/04, Mental Health Records for PCDCC, (bold italics added)
(1d., Appendix B).

Five days later on July 26, 2004 Dr. Halarnakar again saw Hassan
in the mental Health Clinic. Dr. Halarnakar again diagnosed Hassan as
suffering from anxiety and depression, and decided to increase his
Doxepin dosage from 100 mg to 150 mg. Entry for 7/26/04, Mental

Health Records for PCDCC, (bold italics added) (/d., Appendix B).

-9-
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On August 5, 2004 Hassan was again seen in the medical clinic,
this time for the infection of his appendectomy scar. Nurse Chandler
noted “redness and swelling by the incision, and remarked that the wound
was warm to the touch. Entry for 8/05/04, Medical Records for PCDCC
(/d., Appendix A). Nurse Chandler placed Hassan on the urgent list
(meaning that if he requested it, he was to be brought to the medical clinic
immediately, without having to wait to go through normal inmate
paperwork procedures).

On August 6™ Hassan was seen again for the infection to his
appendectomy scar, and for dental pain:

Inmate into clinic for c¢/o dental pain. Sore on oral mucosa

and infection in right lower pelvis. States area is draining

and nurses have been changing dressing. States this is

different that [sic] incision site of cholestectomy.
Entry for 8/06/04, Medical Records for PCDCC (/d., Appendix A). Nurse
Chandler observed that in his abdomen Hassan had a “small draining
furuncle noted right lower quadrant. Draining serious drainage, warm and
tender to touch. Wound culture obtained and sent to lab.” Id. Hassan
was provided an additional antibiotic (Bactrim DS). Id.

Eleven days later, on August 17, 2004, Hassan entered his guilty

plea to Assault 2, and was sentenced to six months in jail. Over the course

of the next two months, Hassan was seen five more times in the medical

-10 -
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clinic, twice for chest pains and rapid heart rate (tachycardia) and once for
arm pain. See Entries of 9/1/04, 9/28/04, and 9/10/04 He was also seen
three more times in the next two months by the Mental Health Clinic. See
Entries of 8/3/04, 9/7/04 and 9/23/04.

The September 23, 2004 Mental Health Clinic consult was
triggered by the mental distress Hassan suffered when he learned that INS
was going to deport him. The entry for that date states:

Seen on 9-22-04 at the request of unit staff who report
I/M very upset after a visit from INS re: possible
deportation. Seen in interview room for approx 45 min.
I/M initially very tearful and upset, but was able to process
appropriately, and his level of emotional control improved.
I/M denied DTS/DTO ideation, intent or plan. Agreed to
no harm and to notify. I/M is future focused and hopeful
he can utilize the remainder of his PCJ sentence to try
and remain in the US. MH worked with unit staff and
Duty Sgt. To locate CO Hammou who is able to help
translate some of the paperwork I/M received today. /M
aware MH staff can follow up as needed, and he agreed to
kite

Entry for 9/23/04, Mental Health Records for PCDCC, (bold italics added)
(Lobsenz Declaration, Appendix B).

3. OBSERVATIONS OF THE INTERPRETER KAMAL
ABOU-ZAKI.

Kamal Abou-Zaki served as the interpreter for Hassan’s defense
attorney Dixie Krieg. He states:

Mr. Hassan is from Egypt and his first language is Arabic.
In my opinion his understanding and his command of

-11 -
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English is rather poor.
Declaration of Kamal Abou-Zaki, | 4.

Abou-Zaki was present when attorney Krieg visited Hassan in the
jail and when Hassan came to court and entered his guilty plea. He
observed Hassan’s mental condition as follows:

Each time that I saw Mr. Hassan in jail he was in a

hysterical condition. He showed no control over himself

and was crying all the time. I tried to calm him down but I

was not successful.

Declaration of Kamal Abou-Zaki, § 5.

Although he interpreted what attorney Krieg had to say to Hassan,
Abou-Zaki observed that Hassan was not understanding what was being
said. Abou-Zaki specifically told attorney Krieg that Hassan was not
listening to what he was being told, that he was not understanding what he
was being told, and that he needed a psychiatrist:

Attorney Krieg said she needed some information from Mr.

Hassan. But when I interpreted her questions, he would

generally respond by crying, sobbing, stating over and over

that he was not a criminal, and that he could not survive any

longer in jail. I told attorney Krieg that he was not

listening to what she was saying to him.

After our first visit I told Ms. Krieg that I did not think he

was fit to go to trial, and that maybe he should see a

psychiatrist. She said we would simply have to try again,

so we made additional jail visits to see him. She said she

felt sorry for him.

Every visit with Mr. Hassan was basically the same. He

-12-
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never listened to what attorney Krieg said to him. I am

100% certain that he did not understand a single word she

said. He was simply incapable of listening to her. He

simply cried and repeatedly said things like, “I love my

wife”; and “If I stay here in jail I am going to die.” It was

not clear to me what he meant by that. I cannot say whether

he meant that he would kill himself if he stayed in jail, but

that certainly is a possibility.

Declaration of Kamal Abou-Zaki, 1 6-8 (bold italics added).

Abou-Zaki does not recall whether attorney Krieg talked to Hassan
about immigration consequences of pleading guilty, but he is certain that if
she did Hassan did not understand what he was told.

I do not remember whether attorney Krieg talked to Mr.

Hassan about immigration matters or about the

consequences of pleading guilty on his immigration status.

But I am positive that if she did tell him about these things,

he did not listen and he did not understand anything she

said.

Declaration of Kamal Abou-Zaki, 9 9.

Abou-Zaki recalls that Hassan said that he wanted to go “home,”
but contrary to what attorney Krieg has previously testified to, Hassan
never said that he wanted to go back to Egypt. The misunderstanding may
result from translation of the Arabic word Hassan used into the English
word “home.” Krieg may have erroneously thought that by using the term
“home” Hassan was referring to Egypt, but Abou-Zaki explains that this

assumption would be incorrect:

Mr. Hassan did say at one point that he wanted to go home.

-13 -
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The Arabic word he used was “beit.” I translated that word
into its English counterpart, the word “home.” In Arabic
the word “baladi” means “country.” Mr. Hassan never
used that word and never said that he wanted to go to his
country. Nor did he ever say he wanted to go to Egypt.
The Arabic word for Egypt is “Masr.”

It was not clear to me what Mr. Hassan meant by stating
that he wanted to go home (“beit”), but I believe it is
entirely possible that he was saying he wanted to go to his
home in Washington State where he lived with his wife.
That would certainly be very consistent with his repeated
comments that he loved his wife . never meant to hurt her,
and that he wanted to be with her. I do not think that Mr.
Hassan ever said he wanted to go back to Egypt. Attorney
Krieg may have misunderstood and may have gotten that
impression from the fact that I interpreted his statement
that he wanted to “go home.”

Mr. Hassan told attorney Krieg that he wanted to go back to

work. It was my understanding that he worked at a local

convenience store. Obviously, he could not go back to

work at a local convenience store if he went to Egypt.

Declaration of Kamal Abou-Zaki, 1Y 10-12 (emphasis added).

Abou-Zaki also reports that Hassan insisted that he did not assault
his wife, and that “she fell when she was backing up, but that he did not hit
her.” Id. at §13. Although Hassan asked Abou-Zaki for legal advice, he
says he never gave him any. Id. at § 14. Abou-Zaki is emphatically certain
that Hassan did not understand that he would be deported if he plead guilty:

I am absolutely certain that Mr. Hassan never understood

that if he plead guilty he would be deported and that he

would not be allowed to come back to the United States.

Declaration of Kamal Abou-Zaki, 9 16.
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4. OBSERVATIONS OF CORRECTIONAL OFFICER
AHMED HAMMOU.

Ahmed Hammou is employed as a correctional officer at the Pierce
County Jail. He remembers Hassan had trouble understanding English and
he recalls Hassan’s suicide attempt:

Mr. Hassan had great difficulty understanding English. It
was difficult for the jail staff to communicate with him.
Sometimes I was asked to speak with him because I could
speak with him in Arabic. I remember one time when he
was interviewed by a county mental health professional
(“MHP”), I translated so that the MHP could interview
Mr. Hassan.

Mr. Hassan had great difficulty understanding the court
system. He could not understand that the judge wanted him
to stay away from his wife. He thought that the court was
supposed to help him get back together with his wife, and
so he could not understand the concept that the court was
ordering him to stay away from his wife.

He was very distressed and upset all the time. He loved his
wife very much and was very depressed to be separated
from her.

Although I was not present on the day he attempted suicide,
I remember that he was put in the suicide observation
room after he made a suicide attempt. One of the jail
MHPs whose first name is Penny brought me a piece of
paper that had been found in his cell. There was writing in
Arabic on the paper. Penny thought that the writing might
be a suicide note so she asked me to read it for her. I read
it. I cannot remember what it said, but I do remember that
it was not a suicide note.

I also remember that Mr. Hassan had some medical
problems while he was in the Pierce County Jail, because I
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remember him going from the suicide watch room to the
medical clinic, dressed in a suicide smock.

Declaration of Ahmed Hammou, Y 4-8 (bold italics added).
Hammou befriended Hassan, and helped him obtain a copy of the
Koran. Id. at §99-10. He recalls that Hassan felt that remaining in the
United States was very important, and, like Abou-Zaki, Hammou is quite
sure that Hassan would never have plead guilty if he had realized that he
would be deported because of his guilty plea.
I do not remember whether Mr. Hassan ever discussed the
possibility of deportation with me. But I do know that
staying in the United States was a very big thing for him.
He wanted very much to be with his wife in the United
States. He would never have done anything that would
have jeopardized his ability to stay in the United States. If
he had known that pleading guilty would lead to his
deportation, he would never have plead guilty.

Declaration of Ahmed Hammou, 11 (bold italics added).

5. POOR ADVICE GIVEN TO HASSAN BY HIS
FRIEND ROY GOULD.

While he was in jail, and prior to his entry of a guilty plea, Hassan
was visited by his friend Roy Gould. Like the interpreter and the jail
guard, Gould confirms that Hassan did not want to go back to Egypt and
that he wanted to go back to living with his wife in Tacoma. Gould further
explains that he encouraged Hassan to plead guilty because Gould believed

that the sooner Hassan plead guilty, the sooner he would get out of jail, and
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the sooner he got out of jail, the less likely it was that INS would discover
that he was in jail and decide to initiate deportation proceedings.

He was charged with assaulting his wife. He talked with
me about what he should do. He was worried about being
deported to Egypt. He wanted to avoid that. He did not
want to go back to Egypt. He wanted to go back to living
with his wife in Tacoma.

I told him that he should plead guilty as quickly as possible,
because I thought that would speed up the time that he
would be released from jail. I told him that as long as he
was in jail, the INS had a good chance of finding out that he
was in jail, and the chances of the INS Starting deportation
proceedings were high. I told him that if he plead guilty he
would get out of jail sooner, and that once he got out of jail,
the chances were better that the INS would never contact
him, and would never try to deport him. So I told him that
his chances of avoiding a deportation were better if he
quickly plead guilty.

When I gave him this advice, I had no idea that if Mr.
Hassan plead guilty as charged that the law required that
he be deported. I never would have advised him to plead
guilty if I had understood this. Moreover, I am quite sure
that Mr. Hassan would never have plead guilty if he had
understood this. In fact, he took my advice because he
thought that by pleading guilty he could decrease the
chances that he would be deported.

Mr. Hassan’s goal was to get back with his wife. He knew
that he could not see her as long as the Court had him under
a no contact order, but he believed that eventually the no-
contact order would be removed, and he would be permitted
to live with her again.

Declaration of Roy Gould, 1Y 5-8 (bold italics added).

6. DEPORTATION PROCEEDINGS.
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Unfortunately, Gould’s advice had exactly the opposite effect from
that which he intended. By pleading guilty, Hassan acquired a felony
conviction for Assault in the Second Degree, a crime of moral turpitude, for
which deportation is a mandatory consequence. Once the jail notified
Immigration that a judgment of conviction for Assault 2 had been entered,
deportation proceedings were commenced.

Hassan is currently represented in the removal proceeding by
attorney Debra Morales. Attorney Morales has explained that after
completing his state court jail sentence Hassan was transferred from Pierce
County Jail to the custody of federal officials. A deportation proceeding
was commenced, Hassan was found deportable, and the judgment of
deportation is now on appeal:

Mr. Hassan was first notified that the Department of

Homeland Security, Immigration & Customs Enforcement

was seeking to remove him from this country on September

15, 2004 when he was interviewed by ICE agents, while

incarcerated in the Pierce County Jail. When Mr. Hassan

completed his 6 month criminal jail sentence in Pierce

County Jail he was transferred from the jail to the

Northwest Detention Center, a federal immigration holding

facility in Tacoma.

On October 26, 2004, Mr. Hassan was served with a Notice

to Appear, a charging document which initiates removal

proceedings. Mr. Hassan was charged as removable from

the U.S. under the federal immigration statute. The alleged

basis of removal was Mr. Hassan’s conviction, on

8/17/2004, of Assault in the Second Degree, in violation of
RCW 9A.35.021(1)(a) and 10.99.020, as a person who has
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been convicted of a crime of domestic violence and a crime
involving moral turpitude, commenced within 5 years after
admission for which a sentence of one year or longer may
be imposed. DHS/ICE set bond at $50,000.

A bond hearing was had on November 1 and 5, 2004,
before the Immigration Court. Mr. Hassan’s bond was
reduced to $7,500.00. Bond was [sic] Shortly thereafter
that bond was posted and Mr. Hassan was released from the
custody of ICE.

Mr. Hassan’s first removal hearing, a Master Calendar
hearing before the immigration court, occurred on
November 1, 2004.

Throughout the year 2005, the immigration removal
proceedings were continued while awaiting adjudication of
Mr. Hassan’s motion for withdrawal of his guilty plea in the
state court criminal case on the basis of due process
violations.

The state court judge denied the motion for withdrawal on
October 28, 2005.

On September 12, 2005, Mr. Hassan appeared for a Master
Calendar hearing before the Immigration Court. The
United States alleged that he was deportable because: he
was not a citizen; he was a native and citizen of Egypt; he
was admitted to the United States as the spouse of a U.S.
citizen on May 12, 2003; and he was convicted in the
Superior Court of the State of Washington on August 17,
2004 of Assault 2, in violation of RCW 9A.35.021(1)(a)
[sic] and 10.99.020. Thus the United States alleged that he
was subject to removal pursuant to Section 237(a)(2)(E)(i)
of the Immigration and Nationality Act, as amended, for
having been convicted of a crime of domestic violence, and
pursuant to Section 237(a)(2)(A)(i), because within five
years of admission to the United States he was convicted of
a crime of moral turpitude for which a sentence of one year
or longer may be imposed. The Immigration Court found
that these allegations were sustained and that Mr. Hassan
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was removable from the U.S. as charged.

The immigration proceedings have not finished. Mr.

Hassan intends to pursue all legal and appellate remedies

and continues to do so. This includes appeals to the Board

of Immigration Appeals and to the Ninth Circuit Court of

Appeals. At present his case remains in the Immigration

Court pending further legal argument.

Declaration of Debra Morales, | 4-12.

7. DECLARATION OF PETITIONER HASSAN.

Hassan has filed his own declaration in support of this petition. In it
he explains that he met Nancy Phelps, an American citizen, in Cairo in
2000, and they got married in December of 2001. Declaration of Alaa
Hassan, 1 7-9. In May of 2003 he received a green card and he and his
wife then moved from Cairo to Tacoma where he worked as a handyman, a
landscaper, a janitor, and as a clerk in an Arco gas station. Id. at 9 10-13.

Hassan had an emergency appendectomy in March of 2004, and
following the operation his wound was repeatedly reinfected. Id. at 9§ 14-
16. These medical problems continued after he was arrested on June 27,
2004 and taken to the Pierce County Jail:

Copies of my jail health services medical records are

attached to the accompanying declaration of my attorney,

Mr. James E. Lobsenz. As those records show, while I was

in jail I had several medical problems. I had chest pains

and problems with my heart. The doctors gave me an EKG

exam and told me I had an arrhythmia. I had a positive

reaction to a tuberculosis test. And I also had severe
problems with my appendectomy wound. It became
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infected again, and my wound began to leak blood and pus.
My wound was very painful.

I was not able to shower regularly in the jail, and so I could
not keep my wound clean. The pain from my wound was
constant. My wound was not closed properly, and my
internal flesh was exposed and pieces of my insides were
hanging outside.

Several times while in jail I had chest pains and felt that I
could not breathe properly. I felt like I had no oxygen in
my body. I thought I was going to die in jail.

Declaration of Alaa Hassan, 1Y 19-21.

Hassan relates how he tried to kill himself, and the response taken

by the Pierce County Jail authorities:

I decided to kill myself. I took a pencil and removed the
metal part of the pencil that holds the eraser, and sharpened
it with my teeth. Then I used the metal as a razor to cut
myself. I cut my wrists with it, trying to kill myself.

After I tried to kill myself, the jail put me in a suicide
room. [ spent two weeks there . That was the worst time
of all. They take away all of your clothes so you are

naked. The room has a glass wall so that everyone can see
you.

Declaration of Alaa Hassan, {7 23-24.

The jail also gave Hassan several different kinds of medicine.
While petitioner Hassan does not know the names of these medications, he
knows that one of them made his mind feel “blank™:

While I was in jail I was taking three different kinds of

medicine every day. I took each medicine three times a
day, so I was taking a total of nine pills every day. One of
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the medicines I took was a small red and white capsule. 1
was told that this medicine was to make me calm and not
crazy. This capsule had the effect of making my mind
blank. It made me paralyzed in my mind. In Arabic the
word for the feeling I had when I took this medicine is
“mastool.” That word translates into English roughly as
the slang word “stoned.” Many times I told the nurse who
brought me this medicine that I did not want to take it.

I also took a white tablet which they told me was an
antibiotic.

And I also took a round white pill which I was told was to

help me sleep. The inmates in the jail used this pill as a

type of trade. They would use it to buy candy or coffee

from another inmate (one pill was worth ten coffees).

Declaration of Alaa Hassan, Y 25-27 (bold italics added).

While he was in jail, Hassan had other inmates write letters for him
which he sent to his wife’s brother, Shawn Phillips. Id. at §29. Shawn
Phillips kept these letters. These letters provide a contemporaneous
account of Hassan’s thoughts, describe his suicide attempt, and
demonstrate that he wanted to resume living with his wife Nancy in their
home in Tacoma, but knew that he couldn’t do that right away because of
the no contact order that had been entered. Id. at §930-31. The second
letter was written after a man visited Hassan in jail and told Hassan “that
[he] should just wait until [he] got [his] American citizenship and then [he]

should leave Nancy,” again demonstrating that everyone knew that Hassan

wanted to become an American citizen. /d. at J 31.
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When Hassan plead guilty he did not know what the word “assault”
meant. He thought it included yelling and screaming. He did not
understand that it meant hitting. Consequently, he plead guilty to a crime
that he now understands he did not commit:

I knew that I was charged with a crime called “assault” but

I did not know what that word meant exactly. I thought it

meant fighting and I though the fighting could be yelling

and screaming. I did not know that the word meant hitting.

No one translated the word “assault” for me.

I did not know what the word “injuries” meant.

I did not know what the word “significant” meant.

I did not know what the words “harm,” “feloniously,”
“substantially,” or “intentionally” meant.

Long after I plead guilty to the crime of second degree

assault, I learned a little bit about what these words meant

and what I was accused of doing. I do not think I was

guilty of second degree assault. It is true that my wife fell

and hit the floor and got hurt, but that was not because I hit

her.

Declaration of Alaa Hassan, 1] 35-39.

Hassan relates that neither attorney Krieg nor the interpreter drew
his attention to the portion of the Statement of Defendant on Plea of Guilty
which talks about the possibility that a conviction will trigger deportation
consequences. Id at ] 33-34. He explains that he believed that he was
going to be released from jail immediately after he plead guilty; that he told

his attorney that once released his plan was to go and live at the Tacoma
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mosque; and that when he was eventually released from the federal
detention facility he did go and live in Tacoma mosque for a period of time.
He did hear his attorney misinform the plea judge by stating that he
intended to go live in Egypt, and this shocked him, but he did not speak up
and dispute it because he had been instructed not to speak in court:

There was a great deal that I did not understand when I was
in Court. I did not understand that the prosecutor was going
to recommend that I be given between 3 and 6 months in
jail. T thought that after I plead guilty that I would be
released from jail right away. My attorney asked me what
my address was going to be when I got out of jail, and I told
her that I would be living at the Tacoma Mosque at first.
Dixie Krieg told me that if I plead guilty that I would
probably be released from jail that day.

I understood that once I got out of jail I could not have any
contact with my wife, and that is why my plan was to go
and live in the mosque. My brother-in-law Shawn Phelps
told me that Nancy was going to stop the no-contact order,
and as soon as she did that I would be able to see her again.
I thought it might tale a week or two, and that I would
spend that time living in the mosque.

At the August 17™ hearing, just before I was sentenced, I
heard Dixie Krieg tell the judge that I was going to go back
to Egypt. That shocked me. I knew that was wrong, but I
thought maybe it was a strategy. [ thought maybe Dixie
thought the judge would let me out of jail right away if the
judge thought I was going back to Egypt, because then I
wouldn’t be able to cause any problems in Tacoma.

I didn’t say anything when Dixie Krieg said I was going

back to Egypt. My translator had told me never to say
anything in court anyway, so I didn’t say anything.

* * *
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When I got out of the detention center, at first I lived in a

car, and in the Tacoma Mosque. Then I stayed in a room in

Tacoma for about one month, and then I got an apartment in

Bellevue. I got a job with Zebra Printing Co.

Declaration of Alaa Hassan, Y 41-44, 50.

Hassan was very surprised when he was not released from jail on
August 17™, since he had believed that he was going to be released as soon
as he plead guilty, and “[t]hat was the whole reason that I plead guilty . . .”
Id. at §47. When he finished his Pierce County jail sentence in late
October, he again expected to be released from jail, and once again was
surprised to find that he was not being released but, instead, was being
transferred to federal custody because the INS had put a hold on him. /d. at
9 48. Eventually, his mother-in-law paid his immigration bail for him so
that he could be released from the federal detention center. Id. at q 49.
Upon his release he hired immigration attorney Debra Morales, and she in
turn helped him hire Tacoma attorney Michael Schwartz. Id. at § 50.
Attorney Schwartz then filed a motion with the Superior Court seeking
leave for Hassan to withdraw his guilty plea, and he also helped Hassan
secure an order from the Superior Court terminating the no-contact order
that had prevented Hassan from contacting his wife. Id. at 9 51-52.

Hassan states that he was in considerable physical pain on the day

he plead guilty, and that he had to be physically supported by attorney
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Krieg and the interpreter, Mr. Abou-Zaki. Id. at § 54. He attests to the fact
that he “had no idea that by pleading guilty I was making it so I was going
to be deported. Id. at § 55. Similarly, he states:

I had no idea that by pleading guilty I was making it so that
I would be arrested by immigration officials just before I
finished my sentence and taken to another jail (the Federal
Detention Center). I had no idea that by pleading guilty I
was making it so I could never come back to the United
States, and could never become a citizen of the United
States. If I had understood these things, I never would
have plead guilty. 1t was always my desire to continue to
live in the United States with my wife.

I plead guilty only because I thought that meant I was going
to get out of jail that day, and that shortly after that I would
be able to talk to my wife again.

Declaration of Alaa Hassan, at Y 55-56 (bold italics added).

D. GROUNDS FOR RELIEF

1. Petitioner was denied his Sixth Amendment right to
effective representation of counsel when his trial attorney failed to raise
the issue of whether petitioner was competent to enter a guilty plea, and
failed to request a competency evaluation, contrary to In re the Personal
Restraint of Fleming, 142 Wn.2d 853, 16 P.3d 610 (2001).

2. Petitioner was denied his Fourteenth Amendment right to
due process of law when the trial judge failed to order a competency
evaluation after (a) witnessing the defendant sobbing and crying at the
plea hearing; (b) witnessing the defendant, who is not physically disabled,
being physically supported by his attorney and by the interpreter; and (c)
hearing the defendant’s wife relate that she believed her husband suffered
from a manic depressive disorder and that had been threatening suicide.

3. Contrary to the Due Process Clause, petitioner’s plea was
not voluntary and intelligent because petitioner did not understand that he
was automatically going to be deported if he plead guilty. Nor did he
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understand he was going to be excludable for life from the U.S.

4. The Superior Court accepted petitioner’s guilty plea
without ascertaining that there was a factual basis for his plea, thereby
rendering the plea involuntary and violating the Due Process Clause, and
CrR 4.2.

5. Petitioner’s original attorney failed to afford him effective
representation of counsel, contrary to the Sixth Amendment, by failing to
accurately advise him regarding the deportation, exclusion, and
ineligibility for citizenship consequences of a guilty plea to Assault 2.
She was also ineffective for failing to do research to realize that she
should negotiate for a plea to a charge, such as Assault 4, that did not
trigger these automatic immigration consequences.

E. ARGUMENT

L. THE TRIAL ATTORNEY'S FAILURE TO APPRISE
THE TRIAL COURT OF THE NEED FOR A
COMPETENCY HEARING AND A COMPETENCY
EVALUATION VIOLATED BOTH THE SIXTH
AMENDMENT RIGHT TO EFFECTIVE
ASSISTANCE OF COUNSEL, AND THE DUE
PROCESS RIGHT TO THE USE OF PROCEDURES
TO SAFEGUARD AGAINST THE POSSIBILITY OF
HAVING AN INCOMPETENT PERSON STAND
TRIAL.

a. The Failure to Follow Procedures Adequate to Protect

An Accused's Right Not to Be Tried While Incompetent
to Stand Trial Is a Denial of Due Process.

It is well settled that the Fourteenth Amendment due process
clause prohibits the conviction of a person who is not competent to stand

trial. Drope v. Missouri, 420 U.S. 162, 171, 95 S.Ct. 896, 43 L.Ed.2d 103

(1975); Pate v. Robinson, 383 U.S. 375, 378, 86 S.Ct. 836, 15 L.Ed.2d

815 (1966); In re Fleming, 142 Wn.2d 853, 861, 16 P.3d 610 (2001).
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"The constitutional standard for competency to stand trial is whether the
accused has 'sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding' and to assist in his defense
with a rational as well as a factual understanding of the proceedings

against him."" Fleming, 142 Wn.2d at 861-62, quoting Dusky v. United

States, 362 U.S. 402, 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960). Accord

State v. Gwaltney, 77 Wn.2d 906, 907, 468 P.2d 433 (1970). Washington

law affords additional protection by statute, "by providing that '[n]o
incompetent person may be tried, convicted or sentenced for the
commission of an offense so long as such incapacity continues." RCW
10.77.050." Fleming, 142 Wn.2d at 862.

Compliance with the procedures outlined in the competency
statute, RCW 10.77, is not optional. "Procedures of the competency
statute are mandatory and not merely directory." Id. at 863. Therefore,
"once there is reason to doubt a defendant's competency, the court must
follow the statute to determine his or her competency to stand trial."

Fleming, 142 Wn.2d at 863, quoting City of Seattle v. Gordon, 39 Wn.

App. 437, 441, 693 P.2d 741 (1985). '"Failure to observe procedures
adequate to protect an accused 's right not to be tried while incompetent to
stand trial is a denial of due process." Fleming, 142 Wn.2d at 863; State v.

O'Neal, 23 Wn. App. 899, 901, 600 P.2d 570 (1979); Drope, 420 U.S. at
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172; Pate, 383 U.S. at 385.

b. So _Long As There Is a Reason to Doubt The
Competency of the Accused, A Criminal Defense
Attorney Is Obligated to Advise the Court of The Need
for a Competency Evaluation. Failure to Do So is

Objectively Unreasonable and Constitutes Ineffective
Assistance of Counsel.

In Fleming the Washington Supreme Court flatly held that
whenever a criminal defense attorney has reason to doubt the defendant's
competency, it is always objectively unreasonable to fail to bring this to
the court's attention and to request a competency evaluation pursuant to
RCW 10.77:

Fleming argues that he had ineffective assistance of counsel
because none of his lawyers brought the issue of
competency to the trial court's attention.

* * *

To sustain a claim of ineffective assistance of counsel, the
defendant must show: (1) "counsel's performance was
deficient," and (2) "the deficient performance prejudiced
the defense." Strickland, 466 U.S. at 687, 104 S.Ct. 2052.

The first prong of the Strickland test "requires a showing
that counsel's representation fell below an objective
standard of reasonableness based on consideration of all the
circumstances." [Citation]. To provide constitutionally
adequate assistance, "counsel must, at a minimum, conduct
a reasonable investigation enabling [counsel] to make
informed decisions about how best to represent [the]
client." [Citations].

* * *

As to the first prong, the failure to raise the issue of
Fleming's competency was not within the realm of
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professional judgment. This court has held that a
defendant's counsel does not have the power to waive the
defendant's right under RCW 10.77.050. State v. Colville,

88 Wn.2d 43, 47, 558 P.2d 1346 (1977).

Fleming, 142 Wn.2d at 865-66 (bold italics added).

The Fleming Court held that since defense counsel has no power to
waive the defendant's right to a competency determination, no defense
attorney can ever be justified in choosing to fail to inform the trial court of
the need for a competency evaluation:

When defense counsel knows or has reason to know of a

defendant's incompetency, tactics cannot excuse failure to

raise competency at any time "so long as such incapacity

continues." RCW 10.77.050.

Fleming, 142 Wn.2d at 867.
c. Defense Counsel Had Numerous Reasons to Doubt the

Defendant's Competency and Yet Failed to Advise The
Court That a Competency Evaluation Was Needed.

Defense counsel had several reasons to doubt that Hassan was
competent to enter a plea, and yet failed to raise the issue of competency.

First, and most significantly, the interpreter whom she was using to
talk to Hassan specifically “told Ms. Krieg that [he] did not think [Hassan]
was fit to go to trial, and that maybe he should see a psychiatrist.” Decl.
Abou-Zaki, | 7.

Second, her client had tried to commit suicide while in the jail, and

had cut his own wrists. Decl. Hassan, § 23.
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Third, as the jail guard Mr. Hammou noted, Hassan was dressed in
a “suicide smock” after the suicide attempt, and thus anyone even
remotely familiar with the jail’s procedures would know that Hassan had
tried to commit suicide. Decl. Hammou, 9 8.

Fourth, “each time” that defense counsel went to see Hassan with
the interpreter, he “in a hysterical condition,” and was “crying all the
time.” Decl. Abou-Zaki, at 5.

Fifth, the interpreter specifically “told attorney Krieg that [he] was
not listening to what she was saying to him,” and is of the opinion that
Hassan was “incapable of listening to her.” Decl. Abou-Zaki, § 9 6, 8.

Sixth, at the August 17, 2004 hearing, Hassan’s wife Nancy Phelps
stated in open court that she was “very concerned about [her] husband’s
mental health” and requested that he “be seen by a mental health
professional,” stating that she believed he was “bipolar,” “manic
depressive,” that he “has been threatening suicide,” and that she thought
“he really needs help.” RP I, 11-12 .

As noted by attorney Nussbaum:

“The combination of Mr. Hassan’s behavior, and Mr. Abou-

Zaki’s explicit statements to counsel of his opinion of Mr.

Hassan’s inability to understand and unfitness to go to trial,

was a ‘reason to doubt’ Mr. Hassan’s competency. This

information required Ms. Krieg to request a competency
evaluation and hearing for Mr. Hassan.”
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In my opinion, if these were the facts, no reasonably
competent defense attorney would fail to request a
competency evaluation of Mr. Hassan.

Decl. Nussbaum, {{17-18.

d. The Failure to Perform A Competency Evaluation and
Hold a Competency Hearing Is An Independent Due

Process Violation Which Cannot Be Cured By Holding
a_Hearing Now In An Attempt to Retrospectively
Determine Whether the Defendant Was Competent At
The Time He Was Tried. A New Trial Is Required.

In cases where there has been a failure to conduct a competency
hearing, the U.S. Supreme Court has held that it is not feasible to expect
that the error can be cured by holding a competency hearing years after the
trial in an attempt to retrospectively determine whether the defendant was
competent back at the time of trial. Thus the Supreme Court has held that
where a competency hearing should have been held, and was not, a new
trial is required. As the Court said in Dusky, given the "difficulties of
retrospectively determining the petitioner's competency as of more than a
year ago, we reverse the judgment of the Court of Appeals affirming the
judgment of conviction and remand the case to the District Court for a
new hearing to ascertain petitioner's present competency to stand trial, and
for a new trial if petitioner is found competent." Dusky, 362 U.S. at 403.
Accord Drope, 420 U.S. at 182. Accord Pate, 383 U.S. at 387.

In this case there is no question but that a competency hearing
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should have been sought by defense counsel. Had one been sought there
is a reasonable probability that the court would have found petitioner
incompetent to stand trial at that time. Consequently, petitioner's trial
violated the due process clause and his conviction must be overturned. A
new trial may be held provided he is currently competent to stand trial.

2. THE TRIAL COURT ALSO VIOLATED HASSAN’S

DUE PROCESS RIGHTS BY FAILING TO DETERMINE
HIS COMPETENCY TO PLEAD GUILTY.

In addition to the constitutional failure of defense counsel, the trial
court itself failed to meet its constitutional responsibilities in this case. It
is true, of course, that trial counsel did not bring the issue of competency
to the trial court's attention. However, the wife of the defendant did bring
the issue of his mental health to the attention of the Court at the August
17" hearing. She specifically told the Court that she was “very concerned
about [her] husband’s mental health,” she requested that he “be seen by a
mental health professional”; she said she believed he was “bipolar,”
“manic depressive”; alerted the Court to the fact that he “has been
threatening suicide,” and said that she thought “he really needs help.” RP
I, 11-12 . Thus the trial judge was clearly put on notice.

In addition, the Court could see for itself that Hassan was in an

emotionally hysterical condition, since Hassan had to be physically

supported by the interpreter and by defense counsel as he “stood” before
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the Court. Decl. Hassan, § 54.

The present case is thus remarkably similar to State v. Harvey, 5
Wn. App. 719, 491 P.2d 660 (1971). In that case the defendant plead
guilty to 3 counts of robbery. Seven days later the defendant was
sentenced for those offenses. In the interim, the Court had received a
presentence report, and that report stated that the defendant had previously
been treated at Western State Hospital on two occasions. His most recent
hospitalization ended with his release 11 days before two of the three
robberies were committed. Id. at 722. The report also stated that Harvey
was voluntarily committed to Western as a result of suicide attempts. Id.
at 721-22. This Court held that “the issue of mental competency was
clearly brought to the trial court’s attention by the presentence report,” and
yet the trial Court failed to conduct any inquiry into the defendant’s
competency. This Court held:

[T]he treatment for mental illness was so close in time to

the acts charged in the 3 counts of robbery that a substantial

question of possible doubt as to the competency of the

accused to enter a plea of guilty was clearly brought to the

attention of the trial court. Due process requires that the

trial court resolve that doubt by a competency hearing to

determine whether the accused was capable of properly

appreciating his peril and of freely and voluntarily entering

a plea of guilty to the three counts of robbery.

Harvey, 5 Wn. App. at 722. Accordingly, this Court vacated the

defendant’s judgment and sentence and remanded with directions that the
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defendant be permitted to change his plea. Id. at 725.

In the present case the time period between the defendant’s suicide
attempt and treatment by Pierce County Jail Mental Health and the alleged
commission of the offense to which the defendant plead guilty was only 5
days (June 27M to July 2™, so it was even shorter than the eleven day
period found to raise serious competency concerns in Harvey.
Accordingly, this Court should reach the same result that it reached in
Harvey and vacate the defendant’s plea and judgment of conviction.

3. PETITIONER’S GUILTY PLEA WAS NOT MADE
VOLUNTARILY AND INTELLIGENTLY.

Even if one assumes for the sake of argument that Hassan’s
attorney was not ineffective for failing to raise the competency issue, and
further assumes that the Court did not err in failing to raise the issue on its
own, the petitioner is still entitled to relief if his guilty plea was in fact not
voluntary. “If he was not competent [to enter a guilty plea] the plea would
not be voluntary.” Harvey, S Wn. App. at 721.

In this petition, Hassan has presented evidence from objective
observers that he was incapable of listening to his attorney, constantly in a
hysterical condition, and actively suicidal. In addition he has presented
incontrovertible evidence that he was also suffering from an infected

wound, and that he was receiving several kinds of medication, one of
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which made his mind “blank” or “paralyzed,” as if he were stoned. Decl.
Hassan, at §925-27. The records of the jail medical services, mental
health services, confirm what the interpreter and a corrections officer have
attested to: He was not capable of understanding what his attorney was
telling him. Since he could not understand his attorney’s misadvice about
the “probable” immigration consequences of a guilty plea, his guilty plea

was not made voluntarily or intelligently.

4. NO FACTUAL BASIS FOR ACCEPTANCE OF THE
GUILTY PLEA.

a. CrR 4.2 Prohibits a Court From Accepting a Guilty
Plea Without First Establishing A Factual Basis for The

Plea. Lack of a Factual Basis if Likely to Render a Plea
Involuntary.

CrR 4.2 provides in pertinent part:

(d) Voluntariness. The court shall not accept a plea of
guilty, without first determining that it is made voluntarily,
competently and with an understanding of the nature of the
charge and the consequences of the plea. The court shall
not enter a judgment upon a plea of guilty unless it is
satisfied that there is a factual basis for the plea.

“[A] guilty plea cannot be truly voluntary ‘unless the defendant

299

possesses an understanding of the law in relation to the facts.”” In re
Keene, 95 Wn.2d 203, 209, 622 P.2d 360 (1981), quoting McCarthy v.
United States, 394 U.S. 458, 466, 22 L.Ed.2d 418, 89 S.Ct. 1166 (1969).

The judge must determine “‘that the conduct which the
defendant admits constitutes the offense charged in the
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indictment or information. . .”” Requiring this examination
protects a defendant “‘who is in the position of pleading
voluntarily with an understanding of the nature of the
charge but without realizing that his conduct does not
actually fall within the charge.”” [Citation]. Under
[federal] rule 11, the “judge must develop, on the record,
the factual basis for the plea, as, for example, by having the
accused describe the conduct that gave rise to the charge.”
Santobello v. New York, 404 U.S. 257, 261, 30 L.Ed.2d
427,92 S.Ct. 495 (1971).

Keene, 95 Wn.2d at 209.
As the Court recognized in In re Hews, 108 Wn.2d 579, 741 P.2d
983 (1987), there is a direct connection between the nonconstitutional
factual basis requirement of CrR 4.2(d), and the constitutional due process
requirement that all guilty pleas must be made voluntarily.
Failure to establish a factual basis is likely to affect
voluntariness. [Citation]. This is so because some
information about the facts is necessary to an assessment of
whether the accused understood the law in relation to the
facts, [citation] and was able to appreciate ‘the nature of the
charges against him’ of which he was entitled to ‘adequate
notice.’
Hews, 108 Wn.2d at 592. As this Court said in State v. S.M., 100 Wn.
App. 401, 414, 996 P.2d 1111 (2000): “[A] guilty plea is not truly

voluntary ‘unless the defendant possesses an understanding of the law in

relation to the facts.”” Accord State v. Hystad, 36 Wn. App. 42, 48, 671

P.2d 793 (1983). Similarly, in In re Evans, 31 Wn. App. 330, 641 P.2d

722 (1982), citing to Keene the Court held: “In the absence of a sufficient
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factual basis, a defendant’s plea cannot be considered voluntary.”

b. The Factual Basis for Acceptance of a Guilty Plea Must
Be Developed on the Record At The Time The Plea is

Accepted. The Development of a Factual Basis May Not
Be Deferred Until a Later Time.

The factual basis for acceptance of the plea must be developed at
the time the plea is accepted:

The factual basis required by CrR 4.2(d) must be developed
on the record (Santobello v. New York, supra) at the time
the plea is taken (McCarthy v. United States, supra) and
may not be deferred until sentencing (State v. Iredale, 16
Wn. App. 53, 553 P.2d 1112 (1976), review denied, 88
Wn.2d 1005 (1977)).

Keene, 95 Wn.2d at 210 (footnote 2 omitted)."

c. Washington Courts Have Not Hesitated to Vacate
Judgments Based Upon Guilty Pleas That Did Not
Satisfy the Factual Basis Requirement.

Washington appellate courts have not been hesitant to vacate
judgments based on guilty pleas which did not comply with CrR 4.2(d).
In Keene the Court determined that the statements made on the written

plea form did not set forth a factual basis for a plea to the crime of forgery

" Accord State v. Osborne, 102 Wn.2d 87, 95, 684 P.2d 683 (1984) (“The factual basis
required by CrR 4.2(d) must be developed on the record at the time the plea is taken.”);
State v. S.M., 100 Wn. App. at 414 (“this evidence must be developed on the record at
the time the plea is taken;”); In re Taylor, 31 Wn. App. 254, 257, 640 P.2d 737 (1982)
(“the facts must be developed on the record at the time the plea is taken and may not be
deferred until sentencing”); State v. Powell, 29 Wn. App. 163, 164, 627 P.2d 1337 (1981)
(“It does not affirmatively appear from the record that these presentence reports were
made part of the defendant’s plea hearing record. Accordingly, we cannot look to them
to provide the requisite factual basis.”); State v. Durham, 16 Wn. App. 648, 559 P.2d
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(although they did set forth a factual basis for the crime of theft).
Similarly, appellate courts have set aside pleas to second degree assault,

Iredale, supra; Durham, supra; first degree murder, Powell, supra; Taylor,

supra; escape, Evans, supra; possession of a controlled substance, Hystad;

robbery in the first degree, State v. Rigsby, 49 Wn. App. 912, 747 P.2d

472 (1987); and rape of a child, S.M., supra. And in In re Bratz, 101 Wn.
App. 662, 676, 5 P.3d 759 (2000) this Court vacated a plea of not guilty
by reason of insanity to a charge of first degree robbery, holding that there
was an insufficient factual basis to support the plea, and that consequently
“Bratz’s plea and the subsequent judgment” (of NGI acquittal which
committed him to a state hospital) were “constitutionally infirm.”

d. Here, as in State v. Zumwalt, the Plea Statement Merely

Parrotted the Information, Setting Forth Conclusions of
Law, But Not the Underlying Facts. Here, As In

Zumwalt, The Guilty Plea Should Be Vacated. This Is

Especially True Since it Is Undisputed That The
Defendant’s Native Language Was Not English.

In State v. Zumwalt, 79 Wn. App. 124, 901 P.2d 319 (1995), this

Court applied these principles and vacated the deadly weapon
enhancement portion of a guilty plea. There the defendant was charged
with robbery 1 for taking a purse from a woman by threatening her with a

knife. He presented no basis for a challenge to his guilty plea to first

567 (1977) (“CrR 4.2 restricts the search for evidence of the plea’s voluntariness to the
record as it exists when the plea is accepted”).
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degree robbery, but he did claim that there was an insufficient factual
basis to accept a guilty plea to the deadly weapon sentencing enhancement
because there was no evidence in the record to show either that the knife
he used had a blade that was longer than three inches, or that it was shorter
than three inches but had the capacity to cause death and was used in a
way that could have easily and readily produced death.

Zumwalt’s plea statement said simply “I was armed with a deadly
weapon, a knife.” This Court held that this kind of statement was merely
the assertion of a legal conclusion. It did not fulfill the purposes of CtR
4.2 because one could not tell from the statement whether the knife that
Zumwalt used in his robbery was in fact a deadly weapon:

Here the information notified Zumwalt only that he was
accused of having committed first degree robbery while
“armed with a deadly weapon”. This is a legal conclusion
that could only be reached after the court determined that
the knife used was either longer than 3 inches or capable of
causing and used in a manner which was likely to cause
death. [Footnote omitted]. Since the information failed to
include any facts underlying the conclusion that Zumwalt
was armed with a deadly weapon, this statement cannot be
relied upon as a basis for the plea. State v. Rigsby, 49 Wn.
App. 912, 747 P.2d 472 (1987); State v. Hystad, 36 Wn.
App. 42, 671 P.2d 793 (1983) (statements which are legal
conclusions rather than statements of fact cannot establish a
factual basis). For the same reason, Zumwalt’s plea
statements that he was “armed with a deadly weapon” and
guilty of the “deadly weapon enhancement” do not provide
facts from which a jury could find that Zumwalt was guilty
as charged. [Footnote omitted].
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Zumwalt, 79 Wn. App. at 130-131.

The Court went on to criticize the practice of simply parroting the
elements of the crime in the factual basis section of the defendant’s written
Statement on Plea of Guilty:

In ruling that Zumwalt’s plea lacked a sufficient factual

basis in the record of the plea hearing, we note that

inadequate plea statements have been a recurring problem.

Courts and counsel should not accept plea statements that

do no more than merely parrot the information. The

essential facts underlying the critical elements of the

offense must be included. A plea statement providing only

the elements of the charge contains conclusions of law,

not the underlying facts, and is therefore inadequate.

Zumwalt, 79 Wn. App. at 132.

The plea statement in this case suffers from exactly the same vice
as the one in the earlier Zumwalt case. Paragraph No. 11 of the written
Statement of Defendant on Plea of Guilty began with these pre-printed
words: “The judge has asked me to state what I did in my own words that
makes me guilty of this crime. This is my statement:” CP 13. This
paragraph was completed with the following handwritten statement: “On
6-7-04 in Pierce County, Washington, I assaulted Nancy Phelps, and she
had significant injuries.” CP 13. Judge Grant asked Hassan if those were
his initials that appeared underneath that statement, and he replied, “Yes.”

RP I, 7. The Court never provided Hassan with any definition of the word

“assault,” and never asked him if he knew what the word meant. Judge
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Grant then accepted the plea and found it to be freely and voluntarily
given. RP [, 7.

The term “assault” is a technical term. Criminal assaults can be
committed in three different ways: (1) by hitting or striking; (2) by
intentionally placing a person in fear; or (3) by attempting to strike another
person. State v. Byrd, 125 Wn.2d 707, 887 P.2d 396 (1995). In this case
there is no way that the Court could know whether there was a factual
basis for Hassan’s plea, since the plea statement does not say what he did
that supposedly constituted an assault.

A similar claim was raised in State v. Music, 40 Wn. App. 423,

698 P.2d 1087 (1985). In that case the defendant plead guilty to attempted
second degree assault. On the written Statement of Defendant on Plea of
Guilty the defendant wrote: “On July 12, 1979, I attempted to assault
Mark Reimers with an instrument likely to produce harm. This happened
in Snohomish County.” Id. at 431. Music argued that this statement was
not sufficient to show a factual basis for his plea. The appellate court
agreed with Music that “this statement is clearly insufficient, standing
alone, to establish the requisite factual basis for the crime of assault in the
second degree.” Id. In Music, however, the prosecution had also made an
offer of proof at the time the guilty plea was entered, and that offer

“included a recitation of evidence that the defendant ‘pointed a pistol at
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[the victim] and threatened to blow his head off.” Id. The appellate court
held that this offer of proof was sufficient by itself to establish a factual
basis for the guilty plea. In Hassan’s case, however, there was no offer of
proof. The only thing the prosecution can rely upon is the statement
written on the plea form, and under the holding of Music this is clearly not
sufficient as a matter of law. Neither the statement “I attempted to
assault,” nor the statement “I assaulted” provides a plea judge with a basis
for ascertaining whether there is a factual basis for the plea.

In addition, the written plea statement also fails to establish a
factual basis for concluding that the defendant acted with the intention of
inflicting injury upon his wife. Regardless of which type of assault is
charged, whenever the State charges a crime of assault it bears the burden
of proving that the defendant “intentionally” inflicted harm, or
intentionally created fear. Byrd, 125 Wn.2d at 714 (instructions must
inform the jury that the State bears the burden of proving the defendant
acted with an intent either to create a reasonable apprehension of harm or
to cause bodily harm). In the present case, there is no way that the plea
court can ascertain that the defendant acted with the requisite intent to
injure his wife, since the plea form does not contain any admission that he
acted with such an intent.

In the present case, where the defendant was not a native English
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speaker, and had very poor English skills, the risk that there was no factual
basis for his guilty plea (that the defendant was pleading guilty “without
realizing that his conduct does not actually fall within the charge,” Keene,
95 Wn.2d at 209) was exceptionally high. Moreover, in the present case
the defendant affirmatively asserts that now that he knows what the
definition of assault does and does not include, he realizes that he is
innocent of the crime for which he has been convicted. He plead guilty
under the mistaken belief that yelling at his wife constituted a criminal
assault. Decl. Hassan, at 9 35-39. Thus the very problem that the factual
basis requirement is designed to prevent, is present in this case, because
the pleading defendant did not have an understanding of the law in relation
to the facts of his case, and thus he did not understand that what he admits
to having done did not constitute a criminal offense.

As noted above, it is not permissible to construct a factual basis for
a guilty plea at some later date. It must be presented on the record at the
time the plea was entered. That was not done in this case. Accordingly,
this Court should vacate the plea and the judgment of conviction based
upon it, because the record fails to contain the required factual basis, and

shows instead that the plea was not made voluntarily and intelligently.
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S. INEFFECTIVE ASSISTANCE OF COUNSEL -
INCOMPLETE AND INACCURATE ADVICE
CONCERNING IMMIGRATION CONSEQUENCES
OF A PLEA TO THE CRIME CHARGED, AND
FAILURE TO NEGOTIATE FOR A PLEA TO SOME
OTHER CHARGE THAT WOULD NOT TRIGGER
THESE AUTOMATIC CONSEQUENCES.

As noted in the declaration of Seattle attorney Lenell Nussbaum,
the performance of Hassan’s original attorney Dixie Krieg was
constitutionally deficient in several respects:

Due to the seriousness of immigration consequences and
the attention these issues have received in the profession, it
is my opinion that no reasonably competent criminal
defense attorney would fail to understand, either by legal
research or consultation with an immigration lawyer, the
immigration consequences for any foreign client facing a
criminal charge.

A reasonably competent criminal defense lawyer must be
aware of the immigration consequences when negotiating a
plea. Often the prosecuting attorney is not aware of the
immigration consequences of a state criminal conviction. It
has been my experience that in some cases, when learning
the consequences, the prosecutor can be helpful to obtain a
plea agreement that avoids or reduces the immigration
consequences. This possibility is increased when the
victim of the crime agrees with the goal of not triggering
deportation.

This record demonstrates that Ms. Craig did not know the
immigration consequences of various convictions when she
negotiated a plea. Her concern centered on the amount of
jail time to be served. Yet plea to a nondomestic violence
misdemeanor, even with a proposal to serve a longer time
in jail, could have avoided the lifetime of immigration
consequences. A criminal defendant must be advised of
that potential trade-off to be able to make a knowing
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decision.

It is my opinion that by negotiating a plea agreement
without knowing the immigration consequences, Ms.
Craig’s performance fell below the standard of practice for
a reasonable criminal defense lawyer.

It is my opinion that no reasonably competent criminal
defense attorney could adequately advise a foreign client
whether to enter a plea without knowing the immigration
consequences. Attorney Dixie Craig had not determined
the immigration consequences of the guilty plea she
recommended to her client. Her performance in this
respect fell below the standard of a reasonable criminal
defense lawyer.

Furthermore, it is my opinion that no reasonably competent
criminal defense attorney could permit a non-citizen client
to enter a guilty plea without being fully advised of the
immigration consequences of doing so. And in this case,
counsel did not fully advise her client. It is the duty of the
attorney to wunderstand and communicate the legal
consequences of a guilty plea, including the immigration
consequences. Permitting legal advice to come from an
interpreter, not trained in the law, is not a substitute for
counsel’s failure to provide accurate legal advice.

Thus Ms. Craig’s performance in this case — failing to
inform herself of the immigration consequences of entering
a guilty plea to possible crimes, while yet negotiating a
plea, advising a client on whether to enter that plea, and
assisting that client to enter that plea — fell below the
standard of a reasonable attorney trained in criminal
defense.

Declaration of Nussbaum, 1724-30
The second prong of the Strickland test is also established. It is

clear that attorney Krieg’s deficient performance was highly prejudicial to
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Hassan. The evidence declarations presented in support of this PRP
demonstrate that there is overwhelming evidence that Hassan would never
have plead guilty had he understood the actual immigration consequences
of a guilty plea to Assault 2. This is attested to by interpreter Abou-Zaki,’
corrections officer Hammou,® by Roy Gould* and by Hassan himself. In
addition, the medical records compiled by Pierce County Jail Health
Services and Mental Health Services personnel contain contemporaneous
observations, both before and after entry of his guilty plea, that support the
assertion that Hassan very much wanted to avoid deportation to Egypt, and

wanted to remain in the United States.” Finally, Hassan’s own actions

2 “Iam absolutely certain that Mr. Hassan never understood that if he plead guilty he

would be deported and that he would not be allowed to come back to the United States.
Declaration of Abou-Zaki, q 16.

3 “I do know that staying in the United States was a very big thing for him. He wanted
very much to be with his wife in the United States. He would never have done anything
that would have jeopardized his ability to stay in the United States. If he had known
that pleading guilty would lead to his deportation, he would never have plead guilty.”
Declaration of Hammou, § 11.

4 I had no idea that if Mr. Hassan plead guilty as charged that the law required that he be
deported. I never would have advised him to plead guilty if I had understood this.
Moreover, I am quite sure that Mr. Hassan would never have plead guilty if he had
understood this. In fact, he took my advice because he thought that by pleading guilty he
could decrease the chances that he would be deported.” Declaration of Gould, § 7.

* “Seen on 9-22-04 at the request of unit staff who report I/M very upset after a visit from
INS re: possible deportation. . . . /M is future focused and hopeful he can utilize the
remainder of his PCJ sentence to try and remain in the US.” Entry for 9/23/04, Mental
Health Records, Lobsenz Declaration, Appendix B.

“He is concerned about possible deportation.” July 2, 2004, Mental Health Screening
Report, PCDCC, Id.., Appendix B.
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after he was detained by the INS corroborate this fact. He hired a lawyer
and actively resisted deportation. When he was released from INS
custody on bail he did not travel to Egypt, he went to live in the Tacoma
Mosque.

Although the plea judge concluded that Hassan wanted to be
deported to Egypt, she based this on the testimony of attorney Krieg, and
Krieg appears to have misunderstood the translation of Hassan’s words by
Abou-Zaki. Hassan told Abou-Zaki that he wanted to go home, using the
Arabic word “beit.” He did not say that he wanted to go back to Egypt
and he did not say he wanted to go back to his country.® Similarly,
Hassan’s wife Nancy Phelps confirms that Hassan never had any plans to

return to Egypt.” Attorney Krieg misunderstood the meaning of the word
g g

8 “I do not think that Mr. Hassan ever said he wanted to go back to Egypt. Attorney

Krieg may have misunderstood and may have gotten that impression from the fact that I
interpreted his statement that he wanted to ‘go home.’

“Mr. Hassan told attorney Krieg that he wanted to go back to work. It was my
understanding that he worked at a local convenience store. Obviously, he could not go
back to work at a local convenience store if he went to Egypt.” Declaration of Abou Zaki,
at 9 11-12.

7 “[My husband} and I both know that deportation back to Egypt from America marks a
person for life as an assumed terrorist. [{] Egypt is a country that is well known for
human rights violations and torture of innocent people. An Egyptian cannot be granted a
passport if he has committed any known crime, (whether committed in Egypt or abroad)
and is stripped of their passport if brought back as a deportee. In Egypt, a person is not
just dumped off a bus on the other side of the border . . . A deportee is taken back as a
criminal and faces imprisonment for an indefinite amount of time, which routinely
includes torture and involves having a family member work very hard at great expense to
get them released. After that, An Egyptian is never able to get a new passport and is
denied the ability and right to leave the country for any reason.

“When I heard Dixie Krieg tell the Court that Alaa wanted to return to Egypt (during
the sentencing hearing), I said out loud, “What?!” because I was really astonished. This
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“home.” She thought Hassan was using the word “home” to refer to
Egypt. In fact, he was using the word to refer to his home in Tacoma that
he shared with his wife. The PRP record overwhelming demonstrates that
Hassan wanted to go back to work at his job in Tacoma, and he wanted to
resume living with his wife in Tacoma. His entire motive for entering a
guilty plea was so that he could be released from Pierce County Jail and
start the process of reuniting with his wife. In fact, when he was finally
released, he did eventually resume living with his wife.

The ultimate irony in this case is that based on the advice of Roy
Gould, Hassan entered a guilty plea precisely because he thought that this
would decrease the chances that INS would attempt to deport him, when
in fact his guilty plea made it absolutely certain and mandatory that INS
initiate deportation proceedings. If attorney Krieg had fully and
accurately advised Hassan of the automatic information consequences of a
guilty plea, he would never have plead guilty. Moreover, as noted by
attorney Nussbaum, if Krieg had negotiated for a guilty plea to a different

charge or charges (one or more gross misdemeanors), Hassan could have

was totally contrary to anything I was aware of. I knew that his dream was to live here,
and that he had jobs that he was looking forward to, and he had never expressed any
desire to return to Egypt except for visits. . . .

“Alaa would never have been willing to go back to Egypt as a deportee in chains, to be
in an Egyptian prison, and that is what will happen if he is ever deported back to Egypt.
If Alaa had known that as a result of pleading guilty he would be deported back to Egypt,
he would never have plead guilty. Clearly, he did not know this when he plead guilty.”
Declaration of Nancy Phelps, 4 21-24.
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avoided the automatic immigration consequences.

In sum, Hassan has established both prongs of the Strickland test,
and his plea and conviction should be set aside on grounds of ineffective
assistance of counsel.

F. CONCLUSION

For the reasons stated above petitioner asks this Court to vacate his
conviction and his guilty plea, and to remand with directions that his case

be set for trial.

DATED this 18th day of May, 2006.

CARNEY BADLEY SPELLMAN, P.S.

By AWM/ 6%%4/4/

ames E. Lobsenz
OffAttorneys for Petitioner

-50 -

hassan brfs hb144201 5/21/06



AFFIRMATION
I, JAMES E. LOBSENZ, hereby affirm that I am counsel
for petitioner, that I have read the foregoing petition, know its contents
and I believe the petition to be true.
DATED this 18th day of May, 2006.

MW

/ James E. Lobsenz

i

RIFICATION

I declare that I received a copy of the petition prepared by my
attorney and that I consent to the petition being filed on my behalf.

DATED this day of May, 2006.

Alaa Hassan
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NO. 1 5 SRR 01
COURT OF APPEALS ERITY
OF THE STATE OF WASHINGTON
DIVISION TWO
In re the Personal Restraint of
DECLARATION OF ALAA

ALAA HASSAN, HASSAN
Petitioner.

I, ALAA HASSAN, do hereby declare under penalty of perjury
under the laws of the State of Washington, that the following facts are true
and correct:

1. Tam over 18 years of age and I have personal knowledge of the

facts set forth here.

2. I was born in Cairo, Egypt on June 9, 1965. I am a citizen of

Egypt, and a resident alien in the United States.

3. Thave only a primary school education.

4, Atage 14 ] went to work as a carpenter.

5. At age 18 I married Faiza Zacharia. We were divorced in

1999.

ORIGINAL

hassan plead hc244204 5/22/06



6.

10.

hassan plead hc244204 3/24/06

I have three children by her: one daughter age 21, who is
married and lives in Cairo, and two sons, ages 15 and 7, who
live with their mother in Cairo.

I met Nancy Phelps in Cairo in the year 2000. We got married
on December 23, 2001.

We lived together in Cairo until May of 2003.

Nancy is an American citizen, and a registered nurse. She
grew up in Washington State, and her parents live in
Washington State.

It took us two years to get approval for me to come to the
United States as a resident alien partly because at first I did not
have documentation that demonstrated satisfactorily to U.S.
authorities that I was divorced from my first wife Faiza
Zacharia. I had my divorce from religious authorities, but no
documentation from civil authorities. The U.S. embassy
insisted that I get divorced from Nancy Phelps, so that I could
then get a civil divorce from Faiza Zacharia. So I did that, and
got a second divorce from Zacharia. Then I remarried Nancy
Phelps. This satisfied the United States authorities, and in
2003 I finally received resident alien status and then I moved

from Cairo to Tacoma, Washington with my wife.
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My plan was to eventually become a U.S. citizen, but you have
to reside in the United States for several years before you can
do that.

My first green card was good for 2 years. It expired in May of
2005. With the help of my wife and my immigration attorney
Debra Morales, I obtained a new green card.

When 1 first came to Tacoma, I worked as a handyman and
landscaper for my wife’s family and friends, and then I got a
job working as a janitor at the Hob Nob Restaurant. I also
worked for an Arco gas station, stocking and cleaning the Arco
store. I worked seven days a week.

In March 27, 2004 I had an emergency appendectomy. My
surgeon was Dr. Ronald Graf. [ was hospitalized at the
Tacoma General Hospital.

Four days after I was discharged from the hospital, I realized
that my wound had become infected. 1 went to the Group
Health Cooperative clinic in Tacoma and saw Dr. Gauger who
reopened the wound to clean it out, and then sewed me up

again.
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My infection kept coming back. The wound had to be
reopened to drain, and four or five times my open wound had
to be packed with antibiotic medicines and gauze.

I was arrested on a charge of assaulting my wife on June 27,
2004. I was taken to jail. I was not able to post the bail that
was set and so | remained in jail.

While I was in jail I was seen several times by Pierce County
Jail medical personnel.

Copies of my jail health service medical records are attached to
the accompanying declaration of my attorney, Mr. James E.
Lobsenz. As those records show, while I was in jail I had
several medical problems. I had chest pains and problems with
my heart. The doctors gave me an EKG exam and told me I
had an arrhythmia. I had a positive reaction to a tuberculosis
test. And I also had severe problems with my appendectomy
wound. It became infected again, and my wound began to leak
blood and pus. My wound was very painful.

I was not able to shower regularly in the jail, and so I could not
keep my wound clean. The pain from my wound was constant.
My wound was not closed properly, and my internal flesh was

exposed and pieces of my insides were hanging outside.
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Several times while in jail I had chest pains and felt that I
could not breathe properly. I felt like I had no oxygen in my
body. Ithought I was going to die in jail.

I was also extremely depressed. I love my wife very much. I
thought that I was never going to see her again, and I knew that
life was not worth living without her.

I decided to kill myself. I took a pencil and removed the metal
part of the pencil that holds the eraser, and sharpened it with
my teeth. Then I used the metal as a razor to cut myself. I cut
my wrists with it, trying to kill myself.

After I tried to kill myself, the jail put me in a suicide room. I
spent two weeks there. That was the worst time of all. They
take away all your clothes so you are naked. The room has a
glass wall so everyone can see you.

When I was in jail I was taking three different kinds of
medicine every day. I took each medicine three times a day, so
I was taking a total of nine pills every day. One of the
medicines I took was a small red and white capsule. I was told
that this medicine was to make me calm and not crazy. This
capsule had the effect of making my mind blank. It made me

paralyzed in my mind. In Arabic the word for the feeling I had
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when I took this medicine is “mastool.” That word translates
into English roughly as the slang word “stoned.” Many times I
told the nurse who brought me this medicine that I did not want
to take it.
I also took a white tablet which they told me was an antibiotic.
And I also took a round white pill which I was told was to help
me sleep. The inmates in the jail used this pill as a type of
trade. They would use it to buy candy or coffee from another
inmate (one pill was worth ten coffees).
When I was visited in jail by my friend Roy, I told him that I
had to get out of jail. I was told that if I plead guilty that I
would get out of jail quickly, so I decided to do that.
While I was in jail, I had other inmates write letters for me
because I cannot read or write English. I sent these letters to
my brother in law Shawn Phelps. Copies of these letters are
attached to this declaration.
One of these letters was written for me by an inmate named
Hanifa Talib. This letter reads as follows:

Dear Shawn,

I am Hanifa, a friend of Allaa I saw Allaa visiting on

Monday and he was crying Allaa gave me your address so
that I could send you this letter. He was crying at visiting
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because the gaurds put him in the hole because he doesn’t
like being in a room with a cellie and he can’t read his
Qur’an or pray with another person in the room. He got
three letters yesterday but he couldn’t read them becuz he
was by himself I found he can’t read English. The room is
terrible It is very small and smells bad. Shawn, I’'m sorry,
I’ve been with him for 3 weeks and he is so sad, he loves
your sister severely. Tell your sister he needs help.
Almost every time I see him he’s crying. People think
hes going to commit suicide I’'m sorry for being late. I'm
waiting for him to get out. He has been here for to long in
the small room, he gets kind of closterphobic. He goes to
court on the 10™ and his attorney is trying to get his charge
dropped from assault 2 to assault 3 and give him credit for
time served, so he can go home, but he won’t be able to
talk to Nancy cuz of the no contact order. He gave me this
picture, enclosed, to give to your sister, cuz I understand
she likes it. Thank you. He should be done here soon.

Sincerely
Hanifa Talib

(Appendix A)(bold italics added).

Another letter was written for me by another inmate, but I do
not know his name. In this letter I explained to Shawn that a
man [ knew had visited me in jail and had told me lies about
my wife. He told me that I should just wait until I got my
American citizenship and then I should leave Nancy. He also
told me that Nancy was going to try and have me sentenced to
one year in jail, and that after I served that year she was going

to have me deported. In my letter I explained how sad this



made me, and how it made me try to kill myself. This letter

reads as follows:

Dear Shawn:

Thank you, so much for writing me. I’'m so sorry for that a
misfortune has happened; I’'m so sad. Believe me, I can’t
believe my predicament. It’s like a terrible dream. Nobody
understands how much I love Nancy. Nancy, for me, is the
only family I have in my life. Nancy for me is like a
diamond, I don’t want nobody to touch. I’'m guilty for this
guy, friend of Nancy abusing my head. This guy is like
Satan. After I come to jail this guy come and see me, and
was asking me: What happen and I told him the story. He
said, you donkey for you don’t listen to me. I told you
before that you don’t care for Nancy. He say my
citizenship Tell Nancy fuck off! I’m not like this. He told
me now Shawn and Roy, help Nancy for you stay just one
year or after this send you to Egypt. After three days, I
phone him back. Cause he told me Nancy divorce you, and
is very afraid you kill her. Roy stay with Nancy like
security. Only reason I phone him is to tell Nancy I love
her. After this, I go and try and kill me self. I cut my
wrist. Afterward the Clinic saved my life. They put me in
a suicide cell. It was a terrible room. I don’t have no
clothes; only my blanket. A cop who spoke Arabic help
me get released from the suicide cell before a week. After
this I go back for anybody. Somebody see me sad, helped
me write this letter.

(Appendix B)(bold italics added).

32.1 was also visited in jail by Mr. Amin, the imam of the local

hassan plead hc244204 3/24/06

Tacoma Mosque. I have tried to find him, but I was told

recently that he has gone to Egypt.
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When my attorney Dixie Krieg spoke to me about pleading
guilty, she showed me a document that was several pages long,
but I do not read English.

Dixie Krieg did have a translator with her when she spoke to
me. His name is Kamel Abou-Zaki. Mr. Abou-Zaki did read
some parts of the document to me in Arabic, but he did not
translate the whole thing. He only read some parts of it to me.
He did not read me the part of the document labeled paragraph
6(i) which talks about deportation and other related things.
Dixie Krieg did not read me this part of the document either.

I knew that I was charged with a crime called “assault” but I
did not know what that word meant exactly. I thought it meant
fighting and I thought the fighting could be yelling and
screaming. I did not know that the word meant hitting. No one
translated the word “assault” for me.

I did not know what the word “injuries” meant.

I did not know what the word “significant” meant.

I did not know what the words “harm,” “feloniously,”
“substantially,” or “intentionally” meant.

Long after I plead guilty to the crime of second degree assault,

I learned a little bit about what these words meant and what I
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was accused of doing. I do not think I was guilty of second
degree assault. It is true that my wife fell and hit the floor and
got hurt, but that was not because I hit her.

When I was in Court on August 17, 2004, Mr. Abou-Zaki was
there, and he was translating what people were saying into
Arabic. He was translating while they were talking, so it was
difficult to hear what he was saying in Arabic.

There was a great deal that I did not understand when I was in
Court. I did not understand that the prosecutor was going to
recommend that I be given between 3 and 6 months in jail. I
thought that after I plead guilty that I would be released from
jail right away. My attorney asked me what my address was
going to be when I got out of jail, and I told her that I would be
living at the Tacoma Mosque at first. Dixie Krieg told me that
if I plead guilty that I would probably be released from jail that
day.

I understood that once I got out of jail I could not have any
contact with my wife, and that is why my plan was to go and
live in the mosque. My brother-in-law Shawn Phelps told me
that Nancy was going to stop the no-contact order, and as soon

as she did that I would then be able to see her again. I thought

-10-
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it might take a week or two, and that I would spend that time
living in the mosque.

At the August 17™ hearing, just before I was sentenced, I heard
Dixie Krieg tell the judge that I was going to go back to Egypt.
That shocked me. I knew that was wrong, but I thought
maybe it was a strategy. I thought maybe Dixie thought the
judge would let me out of jail right away if the judge thought I
was going to go back to Egypt, because then I wouldn’t be able
to cause any problems in Tacoma.

I didn’t say anything when Dixie Krieg said I was going back
to Egypt. My translator had told me never to say anything in
court anyway, so I didn’t say anything.

I never would have plead guilty if I had understood that I was
going to be deported. I would never have done this for many
reasons. First, I want to live in the United States. That had
always been my dream. Second, if a person is deported to
Egypt, he is sent back to Egypt in chains and put in jail there.
In Egypt they assume that if you have been deported, you have
done something terrible. They may assume that you must be a

terrorist and that is why you have been deported.

-11-
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I never would have plead guilty if I had understood that the
Court was going to order me not to speak to my wife for ten
years. I do remember hearing people talk about a “no-contact”
order, but I did not understand the word “contact.” Mr. Abou-
Zaki explained that it meant I could not talk to my wife. But I
was also led to believe that the order was not going to last very
long, and that it would be ended shortly after I was released
from jail.

I was very upset when I was not released from jail on August
17™. That was the whole reason that I plead guilty, and I was
surprised when I was told that I still had to stay in jail.

When they told me in late October that I had finished my jail
sentence, I expected to be released. I was then very surprised
again, because INS people came and took me from the Pierce
County Jail to a federal detention center.

Eventually an immigration set bail for me, and then my
mother-in-law paid my bail so I could get out of the detention
center.

When I got out of the detention center, at first I lived in a car,

and in the Tacoma Mosque. Then I stayed in a room in

-12-
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Tacoma for about one month, and then I got an apartment in
Bellevue. I got as job with Zebra Printing Co.

My immigration attorney Ms. Morales got me a new lawyer,
Mr. Schwartz, and explained that he would be asking the
Superior Court to let me take back my guilty plea. Ms.
Morales got the immigration court to delay my deportation
hearing by getting them to wait until my motion was heard in
the Superior Court.

In July of 2005 the Superior Court finally agreed to end the
order that prohibited me from seeing my wife.

In October of 2005 there was a hearing before Judge Grant on
my request to be allowed to withdraw my guilty plea. At that
hearing I heard Dixie Krieg testify that she told me that I would
probably be deported, and that Mr. Abou-Zaki said everyone
was being deported so I should listen to what he had to say.

I have no memory of her saying anything like that to me. But I
also have to admit that I was in very bad condition on August
17,2004. I was crying the whole time I was in court, and I was
in a lot of physical pain because of my infected wound. I could

not even stand up by myself. Mr. Abou-Zaki stood and help

-13-



55.

56.

57.

hassan plead hc244204 3/24/06

me up on one side, and Ms. Krieg stood and held me up on the
other side.

I did not understand what was going to happen when I plead
guilty. I had no idea that by pleading guilty I was making it so
I was going to be deported. I had no idea that by pleading
guilty I was making it so that I would be arrested by
immigration officials just before I finished my sentence and
taken to another jail (the Federal Detention Center). I had no
idea that by pleading guilty I was making it so I could never
come back to the United States, and could never become a
citizen of the United States. If I had understood these things, I
never would have plead guilty. It was always my desire to
continue to live in the United States with my wife.

I plead guilty only because I thought that meant I was going to
get out of jail that day, and that shortly after that I would be
able to talk to my wife again.

Attached to this declaration is an Arabic translation of what it
says in the declaration. I have read the Arabic translation so

that I can be sure that what it says here in English is correct.

-14-



DATED this 2 & day of March, 2006.

ALAA  HASSAN

Alaa Hassan

-15-
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SV ol
NO.
COURT OF APPEALS Sy
OF THE STATE OF WASHINGTON
DIVISION TWO
In re the Personal Restraint of
DECLARATION OF NANCY
ALAA HASSAN, PHELPS IN SUPPORT OF
PERSONAL RESTRAINT
Petitioner. PETITION

I, NANCY PHELPS, do hereby declare under penalty of perjury
under the laws of the State of Washington that the following facts are true
and correct.

1. I am over 18 years of age. I am an American citizen by
birth, I have been a resident of Washington State since 1965, and have
also held legal residency in Egypt for over 25 years.

2. I met Alaa Hassan at my home in Cairo in the year 2000,
when he came to assist me in repairing earthquake damage to my home in
Cairo. We were introduced by long-time common friends, who gave me
their highest recommendation for him as a person and as an employee.
We ended up working on multiple projects together, including the
restoration of my Cairo home and finishing of my villa in Fayoum Oasis,

which had been left uncompleted after the death of my first husband,
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William Isaac, an Egyptian citizen. We ended up falling in love and
decided to make a life together.

3. After months of difficulties with Egyptian "red tape", we
were finally legally married in Egypt in December of 2001. We later had
to divorce on paper, and remarry a few days later, at the insistence of the
American authorities, who would not accept the religious divorce between
Alaa and his first wife, Faiza. Alaa and Faiza had to divorce again
with Official civil documentation, and then Alaa and I remarried. Our
divorce, Alaa and Faiza's second divorce, and Alaa and my second
marriage all took place within approximately one week, in July of 2002.
After that, it took almost 9 months more to finally be granted an
immigration visa for Alaa, and we traveled to the U.S. together in May of
2003.

4. Alaa and I were both thrilled when he finally achieved
"green card" status, so that we could freely travel together between the US
and Egypt. I have always earned my living in America (working as a
Registered Nurse since 1984). I would work several months a year here,
and spend the rest of my time (every year since 1978) in my home in
Egypt or elsewhere abroad. It was also important for Alaa to have the
permission to work in the U.S., and the green card provided this

permission.
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5. Also, my parents are both still living in rural Eastern
Washington in a large home with acreage. They have both had a number
of medical crises in the past years, and I, as the oldest child and only
medical professional among their children, have been the one who goes to
care for them when they need assistance. Since Alaa arrived in the U.S.,
he has taken on many projects to help my parents, and we have planned to
eventually move closer to them in order to care for their needs in the
future. I cannot stress how important his residency status in America was
and is to both of us. It took over a year and a half of our lives to obtain,
was very financially costly, and provided an open door to both of our
future plans and goals.

6. After we were married in Egypt, Alaa legally signed over
the ownership of his property there to his first wife, Faiza. This was an
action that we all (Alaa, Faiza and myself) agreed upon and considered
fair. This action has left Alaa essentially homeless in Egypt, except for his
places with me. We have provided financial support to Faiza and her 3
children these past years, and thought that we would be able to provide for
them better in the coming years with both Alaa and I earning income in
America.

7. In late June of 2004, Alaa and I had a domestic dispute that

resulted in his arrest in Pierce County.
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8. From the day my husband was arrested, I began trying to
contact his court-appointed defense attorney to find out if he would be
facing any potential immigration consequences. When I discovered that
Ms. Dixie Krieg was assigned to defend him, I called her, and during the
month of July, 2004, I spoke to her at length at least twice before the
Sentencing Hearing on August 17th, 2004. At first she told me that
Immigration was not her "area", and the last time we spoke, she told me
that she was unaware of any connection between his case in Pierce County
Court and "Homeland Security". She said that if she found out otherwise,
she would let me know.

9. I tried on numerous occasions after that to reach her, before
the sentencing date was approaching, and I left messages on her
Answering machine, but she never called me back.

10. In the phone calls we did have together, I discussed a
number of issues, including my frustration at not being able to remove the
no-contact order the Court had imposed upon us, (making it impossible for
me to visit my husband), concern about my husbands health problems
because he had been suffering from a painful and dangerous infection of
an open surgical wound, fear for his safety in an American jail because he

is an Arabic-speaking Muslim, and deep concern about the fact that he
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could speak very little English and could not read or write English at all,
leaving him isolated, afraid, and unable to communicate with anybody.

11. I was also very concerned about his mental state
and relayed my concern to attorney Dixie Krieg, the Prosecutor Sven
Nelson, the Jail Chaplain, the Imam at the Tacoma Mosque, and others. I
had been shaken by Alaa's appearance and demeanor at the arraignment
He was sobbing the entire time and hanging his head as if in shame and
begging to be able to speak to me. I could hear and understand his Arabic
interpreter telling him to be quiet, not to speak, and that it was forbidden
to talk to me.

12. T also had heard that Alaa had tried to slit his wrist in the
jail and that he was deeply depressed.

13. I was told by both Attorney Krieg and Prosecutor Sven
Nelson that if Alaa plead guilty at his sentencing hearing, he would get out
of jail much quicker than if the case were to go to trial. No one told me
that when he finished his Pierce County Jail sentence he would be
transferred from the county jail to a federal detention center where he
would be held for deportation.

14.  Irelayed the advice I was given to Alaa's and my friend,
Mr. Roy Gould, who visited Alaa in Pierce County Jail and advised him

to plead guilty in order to be released early.
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15.  Iwas also told that I could get the no-contact order
removed affer sentencing, but not before. I assumed that it would just be a
simple formality after the sentencing hearing for me to go sign something
and have the no-contact order removed, so that I could start visiting Alaa
in jail and we could work out a plan to put our lives back together. No one
told me otherwise, even though Prosecutor Sven Nelson, Attorney Dixie
Krieg and Victim Advocate Teresa Keogh all knew that I desperately
wanted and needed to have the no-contact order removed.

16. Immediately after the sentencing hearing, I asked Teresa
Keogh, "OK, now what do I have to sign to remove the no-contact
order?" She told me I would have to contact the Prosecutor's office for
that, so I phoned Sven Nelson and asked him what I needed to do to
remove the order. He said he would call me back. Later that day, he
phoned and told me that "Our office can't help you with that." I was
shocked and horrified 2 days later to receive a notice in the mail from the
Court that a 10 year no-contact order had been imposed upon Alaa
prohibiting him from having any contact with me. It ended up taking
multiple hearings and almost 11 months to get this order removed. Before
sentencing, I was told that Alaa would be required to attend Counseling
sessions and be on probation in Pierce County for a year after release. (If

he was going to be deported, how could he possibly do this?)  Also, just
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before the sentencing hearing, I was told by my court appointed "Victim
Advocate" (Ms. Teresa Keogh) that Alaa might be released the day of, or
soon after August 17th. Dixie Krieg had also mentioned that if he
received the minimum of 3 months sentence (which she felt confident
would be the case), he would be released after 2 months, which would be
the end of August. No one ever mentioned anything about immigration
consequences. 1 had heard that because the jail was so full, inmates were
being released early, so I felt that there was a very good chance that Alaa
would be freed on August 17th.

17.  Although I felt that he had more than paid for the mistake
he made on June 28th, I appealed to Judge Beverly Grant to keep Alaa in
custody one month longer. I did this for a number of reasons : I was 100%
sure that after the sentencing hearing was over, I could just tell a clerk or
someone that I wanted to remove the no-contact order between Alaa and
me, and I could sign and it would be finished! I desperately needed to be
able to talk to him to understand what happened and assess his emotional
state before he came home to me or we decided that we needed to live
apart. Most importantly, I needed a chance to be able to tell him that his
beloved Mother had died approximately 2 weeks after his arrest. Because
he had been unable to make international calls from the jail, he had not

spoken with his family, and was unaware of what had happened. I was
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worried that this information would completely destroy him, as he was the
only son, and had an extremely close bond with his Mother. I wanted to
have a chance to break this horrible news to him while he was under 24
hour watch in the jail. I thought that I would be able to see him and talk to
him and mourn with him through visits and phone calls. Because of my
fear of his potential emotional instability, I made statements during the
sentencing hearing that resulted in his being sentenced to a longer stay in
Pierce County Jail than I had expected.

18. In late September, 2004, I was shocked and horrified to
receive the news that my husband had been contacted by
Homeland Security, with notification of deportation proceedings. I
immediately took steps to find an immigration attorney for him, and hired
attorney Debra Morales to represent him.

19.  Attorney Morales expressed shock and dismay that I had
not contacted her earlier, and I told her that Alaa's Attorney, Dixie Krieg,
had said that she knew of no immigration consequences. Soon after that,
attorney Morales found Michael Schwartz, a criminal lawyer in Tacoma ,
who agreed to work with us to vacate the guilty plea.

20. On October 28, 2005, at the hearing on the motion to

vacate Alaa's guilty plea, attorney Dixie Krieg appeared as a witness for
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the Prosecution and made a number of contradictory statements about her
communication with Alaa before the sentencing hearing.

21.  Atno time did either of Alaa's defense attorneys ask either
Alaa or myself what it means to be deported to Egypt from the USA. He
and I both know that deportation back to Egypt from America marks a
person for life as an assumed terrorist.

22.  Egyptis a country that is well-known for human rights
violations and torture of innocent people. An Egyptian cannot be granted
a passport if he has committed any known crime, (whether committed in
Egypt or abroad) and is stripped of their passport if brought back as a
deportee. In Egypt, a person is not just dumped off a bus on the other side
of the border, and free to try to come back the next day, like the Mexicans
that Dixie Krieg knows about. A deportee is taken back as a criminal and
faces imprisonment for an indefinite amount of time, which routinely
includes torture and involves having a family member work very hard and
at great expense to get them released. After that, an Egyptian is never
able to get a new passport and is denied the ability and right to leave the
country for any reason.

23.  When I heard Dixie Krieg tell the Court that Alaa wanted
to return to Egypt (during the sentencing hearing), I said out loud,

“What?!” because I was really astonished. This was totally contrary to
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anything I was aware of. I knew that his dream was to live here, and that
he had jobs that he was looking forward to, and he had never expressed
any desire to return to Egypt except for visits. When I heard Dixie say
that in court, I thought that maybe it was a strategy to make the judge
think that America would be getting rid of an Arab soon. Or maybe Dixie
Krieg was confused from her conversations with me. [ recall telling her
that after Alaa found out about his Mother's death he might want to go to
Egypt temporarily to visit his blind and helpless Father. But Alaa didn't
even know about his Mom's death yet, because I had not told him about it,
so I was totally shocked when Dixie told the judge that Alaa wanted to go
back to Egypt.

24.  Alaa would never have been willing to go back to Egypt as
a deportee in chains, to be out into an Egyptian prison, and that is what
will happen if he is ever deported back to Egypt. If Alaa to had known
that as a result of pleading guilty he would be deported back to Egypt, he
would never have plead guilty. Clearly, he did not know this when he
plead guilty.

DATED this | "7 day of May, 2006.

l/h 1 Cxq (//& ‘a('*%(, \)J:—F%\&.)éﬁ/i

Nanl:y Carolihe Phelps
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NO. -1 SHar o i iUk

COURT OF APPEALS T
OF THE STATE OF WASHINGTON
DIVISION TWO

In re the Personal Restraint of
DECLARATION OF AHMED

ALAA HASSAN, HAMMOU

Petitioner.

I, AHMED HAMMOU, do hereby declare under penalty of perjury
under the laws of the State of Washington, that the following facts are true
and correct:

1. I am over 18 years of age and I have personal knowledge of the

facts set forth here.

2. 1 am currently employed as a correctional officer at the Pierce

County Jail. T have been working there since 1998.
3. I remember Mr. Alaa Hassan. He was an inmate in the Pierce
County Jail in the summer of 2004.

4. Mr. Hassan had great difficulty understanding English. It was

difficult for the jail staff to communicate with him. Sometimes

I was asked to speak with him because I could speak with him
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in Arabic. I remember one time when he was interviewed by a
county mental health professional (“MHP”), I translated so that
the MHP could interview Mr. Hassan.

Mr. Hassan also had great difficulty understanding the court
system. He could not understand that the judge wanted him to
stay away from his wife. He thought that the court was
supposed to help him get back together with his wife, and so he
could not understand the concept that the court was ordering
him to stay away from his wife.

He was very distressed and upset all the time. He loved his
wife very much and was very depressed to be separated from
her.

Although I was not present on the day that he attempted
suicide, I remember that he was put in the suicide observation
room after he made a suicide attempt. One of the jail MHPs
whose first name is Penny brought me a piece of paper that had
been found in his cell. There was writing in Arabic on the
paper. Penny thought that the writing might be a suicide note,
so she asked me to read it for her. Iread it. I cannot remember

what it said, but I do remember that it was not a suicide note.
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10.

11.
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I also remember that Mr. Hassan had some medical problems
while he was in the Pierce County Jail, because I remember
him going from the suicide watch room to the medical clinic,
dressed in a suicide smock.

I also remember that Mr. Hassan telling me that he had some
problems with harassment from other inmates. They knew that
he was a Muslim, and they would make fun of him and harass
him about his religion.

He had some problem with his Koran. I don’t remember if he
didn’t have one at all, or if he had one and it was taken from
him by another inmate. But I do remember that I helped to
provide him with an Arabic Koran. I either gave it to him
myself, or more likely I gave it to the jail chaplain to give to
him.

I do not remember whether Mr. Hassan ever discussed the
possibility of deportation with me. But I do know that staying
in the United States was a very big thing for him. He wanted
very much to be with his wife in the United States. He would
never have done anything that would have jeopardized his

ability to stay in the United States. If he had known that



pleading guilty would lead to his deportation, he never would

have plead guilty.

DATED this )& day of March, 2006.

A/ S

Ahmed Hammou

hassan plead hc234204 3/23/06
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COURT OF APPEALS iy POk
OF THE STATE OF WASHINGTON T

DIVISION TWO

In re the Personal Restraint of
DECLARATION OF

ALAA HASSAN, DEBORAH MORALES

Petitioner.

I, DEBORAH MORALES, do hereby declare under penalty of
perjury under the laws of the State of Washington, that the following facts
are true and correct:

1. T am over 18 years of age and I have personal knowledge of the

facts set forth here.
2. I am an attorney licensed to practice in Washington since 1995.
I specialize in immigration law.

3. I represent the petitioner, Alaa Hassan, in a removal
proceeding now pending before the Executive Office of
Immigration Review, Immigration Court, in Seattle,

Washington.
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hassan plead hb154201 4/11/06

Mr. Hassan was first notified that the Department of Homeland
Security, Immigration & Customs Enforcement was seeking to
remove him from this country on September 15, 2004 when he
was interviewed by ICE agents, while incarcerated in the
Pierce County Jail. When Mr. Hassan completed his 6 month
criminal jail sentence in Pierce County Jail he was transferred
from the jail to the Northwest Detention Center, a federal
immigration holding facility in Tacoma.

On October 26, 2004, Mr. Hassan was served with a Notice to
Appear, a charging document which initiates removal
proceedings. Mr. Hassan was charged as removable from the
U.S. under the federal immigration statute. The alleged basis
of removal was Mr. Hassan’s conviction, on 8/17/2004, of
Assault in the Second Degree, in violation of RCW
9A.35.021(1)(a) and 10. 99.020, as a person who has been
convicted of a crime of domestic violence and a crime
involving moral turpitude, committed within 5 years after
admission for which a sentence of one year or longer may be
imposed. DHS/ICE set bond at $50,000.

A bond hearing was had on November 1, and 5, 2004, before

the Immigration Court. Mr. Hassan’s bond was reduced to



10.
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$7,500.00. Bond was Shortly thereafter that bond was posted
and Mr. Hassan was released from the custody of ICE.

Mr. Hassan’s first removal hearing, a Master Calendar hearing
before the immigration court, occurred on November 1, 2004.
Throughout the year 2005, the immigration removal
proceedings were continued while awaiting the adjudication of
Mr. Hassan’s motion for withdrawal of his guilty plea in the
state court criminal case on the basis of due process violations.
The state court judge denied the motion for withdrawal on
October 28, 2005.

On September 12, 2005, Mr. Hassan appeared for a Master
Calendar hearing before the Immigration Court. The United
States alleged that he was deportable because: he was not a
citizen; he was a native and citizen of Egypt; he was admitted
to the United States as the spouse of a US citizen on May12,
2003; and he was convicted in the Superior Court of the State
of Washington on August 17, 2004 of Assault 2, in violation of
RCW 9A.35.021(1)(a) [sic] and 10.99.020. Thus the United
States alleged that he was subject to removal pursuant to
Section 237(a)(2)(E)(i) of the Immigration and Nationality Act,

as amended, for having been convicted of a crime of domestic



violence, and pursuant to Section 237(a)(2)(A)(i), because
within five years of admission to the United States he was
convicted of a crime of moral turpitude for which a sentence of
one year or longer may be imposed. The Immigration Court
found that these allegations were sustained and that Mr. Hassan
was removable from the U.S. as charged.

12. The immigration proceedings have not finished. Mr. Hassan
intends to pursue all legal and appellate remedies and continues
to do so. This includes appeals to the Board of Immigration
Appeals and to the Ninth Circuit Court of Appeals. At present
his case remains in the Immigration Court pending further legal
argument.

I declare under penalty of perjury under the laws of the State of

Washington, that the foregoing is true and correct based upon the best of

my knowledge and belief.

SIGNED this 11th day of April, 2006.

Debra A. Morales

hassan plead hb154201 4/11/06



NO. -1l STAi s iOK

COURT OF APPEALS Ty
OF THE STATE OF WASHINGTON
DIVISION TWO

In re the Personal Restraint of
DECLARATION OF KAMAL

ALAA HASSAN, ABOU-ZAKI

Petitioner.

I, KAMAL ABOU-ZAKI, do hereby declare under penalty of
perjury under the laws of the State of Washington, that the following facts
are true and correct:

1. T am over 18 years of age and I have personal knowledge of the

facts set forth here.
2. I work as an interpreter for persons appearing in Pierce County
Superior Court. I interpret for Arabic speaking persons.
Arabic is my native language.

3. Criminal defense attorney Dixie Krieg asked me to interpret for
her when she met with her client, Mr. Alaa Hassan. Mr.
Hassan was charged in Pierce County Superior Court Cause

No. 04-1-03172-1 with assaulting his wife.
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On a number of occasions I went with attorney Krieg when she
visited Mr. Hassan in the Pierce County Jail. Mr. Hassan is
from Egypt and his first language is Arabic. In my opinion his
understanding and his command of English is rather poor.

Each time that I saw Mr. Hassan in jail he was in a hysterical
condition. He showed no control over himself and was crying
all the time. I tried to calm him down but I was not successful.

Attorney Krieg said she needed some information from Mr.
Hassan. But when [ interpreted her questions, he would
generally respond by crying, sobbing, stating over and over
again that he was not a criminal, and that he could not survive
any longer in jail. I told attorney Krieg that he was not
listening to what she was saying to him.

After our first visit I told Ms. Krieg that I did not think he was
fit to go to trial, and that maybe he should see a psychiatrist.
She said we would simply have to try again, so we made
additional jail visits to see him. She said she felt sorry for him.
Every visit with Mr. Hassan was basically the same. He never
listened to what attorney Krieg said to him. I.am 100% certain
that he did not understand a single word she said. He was

simply incapable of listening to her. He simply cried and



10.

11.
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repeatedly said things like, “I love my wife”; and “If I stay here
in jail I am going to die.” It was not clear to me what he meant
by that. I cannot say whether he meant that he would kill
himself if he stayed in jail, but that certainly is a possibility.

I do not remember whether attorney Krieg talked to Mr.
Hassan about immigration matters or about the consequences
of pleading guilty on his immigration status. But I am positive
that if she did tell him about these things, he did not listen and
he did not understand anything she said.

Mr. Hassan did say at one point that he wanted to go home.
The Arabic word he used was “beit.” I translated that word
into its English counterpart, the word “home.” In Arabic the
word “baladi” means “country.” Mr. Hassan never used that
word and never said he wanted to go to his country. Nor did he
ever say he wanted to go to Egypt. The Arabic word for Egypt
is “Masr.”

It was not clear to me what Mr. Hassan meant by stating that he
wanted to go home (“beit”), but I believe it is entirely possible
that he was saying he wanted to go to his home in Washington
State where he lived with his wife. That would certainly be

very consistent with his repeated comments that he loved his



12.

13.

14.

15.

hassan plead hb104202 2/10/06

wife, never meant to hurt, and that he wanted to be with her. [
do not think that Mr. Hassan ever said he wanted to go back to
Egypt. Attorney Krieg may have misunderstood and may have
gotten that incorrect impression from the fact that [ interpreted
his statement that he wanted to “go home.”

Mr. Hassan told attorney Krieg that he wanted to go back to
work. It was my understanding that he worked at a local
convenience store. Obviously, he could not go back to work at
a local convenience store if he went to Egypt.

Mr. Hassan insisted that he did not assault his wife. Several
times, while he was sobbing and crying, he said that they got in
an argument and that she fell when she was backing up, but
that he did not hit her.

I never gave Mr. Hassan any advice as to what he should do.
At one point he asked me what he should do, and I replied
simply, “Ask your lawyer.” He said, “I will do anything to get
out of jail.”

Eventually Mr. Hassan entered a guilty plea and he was
sentenced. Some time after that I was contacted by attorney
Michael Schwartz. Mr. Schwartz eventually made a motion

asking the Court to let Mr. Hassan withdraw his guilty plea. I



again served as a interpreter. I attended the hearing held before
Judge Grant at which that motion was argued, and I translated
those proceedings for Mr. Hassan.

16. 1 am absolutely certain that Mr. Hassan never understood that
if he plead guilty he would be deported and that he would not
be allowed to come back to the United States.

17. 1 will no longer be able to serve as an interpreter in this case
because [ am now a witness.

DATED this |\ day of February, 2006.

N

S

Kamal Abou=Zakt———d___5
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COURT OF APPEALS o s
OF THE STATE OF WASHINGTON
DIVISION TWO
In re the Personal Restraint of
DECLARATION OF ROY

ALAA HASSAN,

Petitioner.

GOULD

I, ROY GOULD, do hereby declare under penalty of perjury under

the laws of the State of Washington, that the following facts are true and

correct:

1. Tam over 18 years of age and I have personal knowledge of the

facts set forth here.

2. I am a friend of Mr. Alaa Hassan. After Mr. Hassan was

arrested and was being held in Pierce County Jail, I went to

visit him in the jail. This was in the summer of 2004.

4. When I visited him, he was extremely upset and depressed. He

missed his wife terribly and he wanted to be with her.

5. He was charged with assaulting his wife. He talked with me

about what he should do.

hassan plead hc284205 3/28/06

He was worried about being

ORIGINAL
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deported to Egypt. He wanted to avoid that. He did not want
to go back to Egypt. He wanted to go back to living with his
wife in Tacoma.

I told him that he should plead guilty as quickly as possible,
because I thought that would speed up the time that he would
be released from jail. I told him that as long as he was in jail,
the INS had a good chance of finding out that he was in jail,
.and the chances of the INS starting deportation proceedings
were high. I told him that if he plead guilty he would get out of
jail sooner, and that once he got out of jail, the chances were
better that the INS would never contact him, and would never
try to deport him. So I told him that his chances of avoiding a
deportation were better if he quickly plead guilty.

When I gave him this advice, I had no idea that if Mr. Hassan
plead guilty as charged that the law required that he be
deported. I never would have advised him to piead guilty if I
had understood this. Moreover, I am quite sure that Mr.
Hassan would never have plead guilty if he had understood
this. In fact, he took my advice because he thought that by
pleading guilty he could decrease the chance that he would be

deported.



8. Mr. Hassan’s goal was to get back with his wife. He knew that
he could not see her as long as the Court had him under a no
contact order, but he believed that eventually the no-contact
order would be removed, and he would be permitted to live

with her again.

DATED this 29 th day of{!Z{Ub‘f\, 2006.

‘Roy Gould & J
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON
DIVISION TWO

In re the Personal Restraint of

NO.

NUSSBAUM
ALAA HASSAN,

)
)
)
) DECLARATION OF LENELL
)
)
)
Petitioner. )
)

LENELL NUSSBAUM declares to the Court:
BACKGROUND OF WITNESS

1. I am an attorney licensed to practice law in
Washington state since 1980.

2. Since 1983, my practice has been almost exclusively
in criminal defense. I was a staff attorney at Eastside
Defender Association (1983-84), at the Seattle-King County
Public Defender Association (1985), and then at the Washington
Appellate Defender Association (1985-1991). I have been in
private practice since 1991, doing investigations, trials,
appeals, and other post-conviction work.

3. I have served as President of the Washington

Association of Criminal Defense Lawyers (1996-97), serving

™
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three years on its Board of Governors. I also chaired WACDL'’s
CLE Committee for one year and its Public Education Committee
for two years. I was a member of the Steering Committee of the
Washington State Bar Association’s Criminal Justice Institute
for the first ten years from its inception (1994-2003).

4. I also am a member of the Washington Defender
Association (WDA), an organization created primarily for the
training and support of attorneys handling public defense
cases. I have participated as a faculty member in WDA’s trial
skills seminars.

5. I have spoken at many Continuing Legal Education
seminars on issues of criminal defense, including ethics and
ineffective assistance of counsel. I have previously provided
testimony as an expert witness in Washington courts on the
subject of ineffective assistance of counsel. I also have
litigated claims of ineffective assistance of counsel.

REVIEW OF THIS CASE

6. Attorney James E. Lobsenz asked me to provide an
opinion on the issue of whether trial counsel’s performance in
this case fell below that of a reasonable attorney trained in
criminal defense. I agreed to review materials and give him my
opinion.

7. I received and reviewed the following items

regarding this case:
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(a) Transcript of Plea and Sentencing hearing in State
v. Alaa Fekry Ahmed Hassan, Pierce County Superior
Court No. 04-1-03172-1 (Aug. 17, 2004);

(b) Transcript of hearing for the same case on the
defendant’s Motion to Withdraw Guilty Plea (Oct. 28,
2005) ;

(e) Declaration of Alaa Hassan (Mar. 28, 2006);

(a) Declaration of Roy Gould (Mar. 29, 2006);

(e) Declaration of Kamal Abou-Zaki (Feb. 14, 2006) ;

(f) Declaration of Debra A. Morales (Apr. 11, 2006);

(g) Declaration of Ahmed Hammou (Mar. 26, 2006);

(h) Chronological Record of Medical Care from Pierce
County Detention and Corrections Center for Alaa
Fekry Ahmed Hassan (6/30/04-1/5/05) ;

(i) Chronological Record of Mental Health Care from
Pierce County Detention and Corrections Center for

Alaa Fekry Ahmed Hassan (7/4/04-12/16/04);

(j) Medical Records from Tacoma General Hospital (Mar.
27, 2004).

OPINION
Client’s Mental Competence
8. The two-part test for legal competency of a criminal
defendant in Washington 1is: (1) whether the defendant
understands the nature of the charges; and (2) whether he is

capable of assisting in his defense. State v. Hahn, 106 Wn.2d

885, 894, 726 P.2d 25 (1986); State v. Ortiz, 104 Wn.2d 479,

482, 706 P.2d 1069 (1985). The standard is the same for

pleading guilty or for standing trial. Godinez v. Morgan, 509

U.S. 389, 399, 113 S. Ct. 2680, 25 L. Ed. 2d 321 (1993).
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9. Procedures of the competency statute, RCW ch. 10.77,

are mandatory and not merely directory. State V. Wicklund, 96

Wn.2d 798, 805, 638 P.2d 1241 (1982). Once there is a reason
to doubt a defendant’s competency, the court must follow the
statute to determine his or her competency to stand trial.
Failure to observe procedures adequate to protect an accused’s
right not to be tried while incompetent to stand trial is a

denial of due process. In re Fleming, 142 Wn.2d 853, 863, 16

P.3d 610 (2001).

10. When defense counsel knows or has reason to know of
a defendant’s incompetency, tactics cannot excuse failure to

raise competency at any time "sO long as such incapacity

continues." Fleming, supra, 142 Wn.2d at 867, quoting RCW
10.77.050.
11. In this case, Mr. Hassan speaks Arabic. His lawyer

always met him with an interpreter present. RP(10/28) at 23,
32. The interpreter was Kamal Abou-Zaki. RP(10/28) 4, 32;
Declaration of Kamal Abou-Zaki. All communications between the
attorney and Mr. Hassan, therefore, went through this
interpreter.

12. Ms. Krieg recognized that her client was very
depressed and very sad. RP(10/28) 22-23. At the time of

discussing the Statement of Defendant on Plea of Guilty, he was
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still very depressed and sad, and actually crying. RP(10/28)
34.

13. Ms. Krieg ‘testified she believed Mr. Hassan
understood the plea fully, that she read '"every single
paragraph to him." RP(10/28) at 27.

14. But Mr. Hassan'’s understanding had to come not from
Ms. Krieg, but through the interpreter who translated what Ms.
Krieg said. Mr. Abou-Zaki reports Mr. Hassan generally
responded to questions "by crying, sobbing, stating over and
over that he was not a criminal and that he could not survive
any longer in jail." Mr. Abou-Zaki told Ms. Krieg that Mr.
Hassan was not listening to what she was saying to him (as
translated by Mr. Abou-Zaki) .

15. Furthermore, Mr. Abou-Zaki told Ms. Krieg that he
"did not think Mr. Hassan was fit to go to trial, and that
maybe he should see a psychiatrist." Although Ms. Krieg
continued meeting with Mr. Hassan, Mr. Abou-Zaki said every
visit with Mr. Hassan was basically the same. He never
listened to what attorney Krieg said to him. He was certain
Mr. Hassan did not understand.

16. Whenever '"there is reason to doubt" a criminal
defendant’s competency, the court "shall," on its own motion or

that of any party, order an examination of and a report on the
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defendant’s mental condition. RCW 10.77.060(1). Incompetency
cannot be waived. Fleming, supra, 142 Wn.2d at 864.

17. The combination of Mr. Hassan’s behavior, and Mr.
Abou-Zaki’s explicit statements to counsel of his opinion of
Mr. Hassan’s inability to understand and unfitness to go to
trial, was a "reason to doubt" Mr. Hassan's competency. This
information required Ms. Krieg to request a competency
evaluation and hearing for Mr. Hassan.

18. In my opinion, if these were the facts, no
reasonably competent criminal defense attorney would fail to
request a competency evaluation of Mr. Hassan.

Immigration Conseguences of Guilty Plea

19. I am not an expert on immigration law. I have
represented a significant number of foreign nationals facing
criminal charges.

20. The Washington Association of Criminal Defense
Lawyers (WACDL) regularly includes advice about immigration
consequences in its continuing legal education seminars. It
conducted seminars including sessions on immigration
consequences in March and October, 1995, October 1996, October
1997, June 1999, October 2000, October 2004, and December 2005.

21. The Washington Defender Association maintains an

Immigrant Project, headed by attorney Ann Benson. It 1is
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available for free consultation to all WDA members regarding
the immigration consequences of any criminal charge.

22. Defense magazine, a joint publication by WACDL and
WDA, carried articles about immigration consequences in
September 1989, April 1989, August 1991, May 1993, May 1995,
February 1996, and August 2004. Since 2004, Defense has
carried an Update on immigration consequences twice a year,
prepared by Ann Benson, the head of WDA’s Immigration Project.

23. The immigration consequences for non-citizens in the
United States often are the most serious consequences a client
faces as a result of a criminal conviction. The federal
immigration laws define crimes far differently than do our
state criminal laws. These consequences can affect a client’s
ability to remain in, or ever re-enter, the United States after
certain criminal convictions. They can destroy the client’s
]ivelihood and his family -- an outcome far worse than the
stigma of a criminal conviction, or most sentences of
incarceration.

24. Due to the seriousness of immigration consequences,
and the attention these issues have received in the profession,
it is my opinion that no reasonably competent criminal defense
attorney would fail to understand, either by legal research or
consultation with an immigration lawyer, the immigration

consequences for any foreign client facing a criminal charge.
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25. A reasonably competent criminal defense lawyer must
be aware of the immigration consequences when negotiating a
plea. Often the prosecuting attorney is not aware of the
immigration consequences of a state criminal conviction. It
has been my experience that in some cases, when learning the
consequences, the prosecutor can be helpful to obtain a plea
agreement that avoids or reduces the immigration consequences.
This possibility is increased when the victim of the crime
agrees with the goal of not triggering deportation.

6. This record demonstrates that Ms. Kreig did not know
the immigration consequences of various convictions when she
negotiated a plea. Her concern centered on the amount of jail
time to be served. Yet a plea to a non-domestic violence
misdemeanor, even with a proposal to serve a longer time in
jail, could have avoided the lifetime of immigration
consequences. A criminal defendant must be advised of that
potential trade-off to be able to make a knowing decision.

27. It is my opinion that by negotiating a plea
agreement without knowing the immigration consequences, Ms.
Kreig's performance fell below the standard of practice for a
reasonable criminal defense lawyer.

28. It is my opinion that no reasonably competent
criminal defense attorney could adequately advise a foreign

client whether to enter a plea without knowing the immigration
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consequences. Attorney Dixie Kreig had not determined the
immigration consequences of the guilty plea she recommended to
her client. Her performance in this respect thus fell below
the standard of a reasonable criminal defense lawyer.

29. Furthermore, it is my opinion that no reasonably
competent criminal defense attorney could permit a non-citizen
client to enter a guilty plea without the client being fully
advised of the immigration consequences of doing so. And in
this case, counsel did not fully advise her client. It is the
duty of the attorney to understand and communicate the legal
consequences of a guilty plea, including the immigration
conseguences. Permitting legal advice to come from an
interpreter, not trained in the law, is not a substitute for
counsel’s failure to provide accurate legal advice.

30. Thus Ms. Kreig’s performance in this case -- failing
to inform herself of the immigration consequences of entering
a guilty plea to possible crimes, while yet negotiating a plea,
advising a client on whether to enter that plea, and assisting
that client to enter that plea -- fell below the standard of a
reasonable attorney trained in criminal defense.

I declare under penalty of perjury under the laws of the

state of Washington that the above statements, paragraphs 1-30,
are true and correct to the best of my knowledge.

)Y e, 2006 Sa ol N, M £

Date ‘and Place (__LENELL NUSSBAUM

DECLARATION OF LENELL NUSSBAUM - 9



NO.

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION TWO

In re Personal Restraint of
ALAA HASSAN,

Petitioner

CERTIFICATE OF SERVICE

The undersigned, under penalty of perjury, hereby declares as follows:

1. I am a lawful permanent resident of the United States and over the age of 18 years
and am not a party to the within cause.

2. I am employed by the law firm of Carney Badley Smith & Spellman, P.S. My
business and mailing address is 701 Fifth Avenue, Suite 3600, Seattle WA 98104.

3. On May 22, 2006, I caused to be served via legal messenger, one copy of the

following documents on:

Mr. Sven Karl Nelsen
Pierce County Prosecuting Attorneys Office

930 Tacoma Ave. S. Room # 946 @ o o
Tacoma, WA 98402-2171 | o g -
Sy, s I

A .' “5 A L , }(i ‘ -
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Entitled exactly:
PERSONAL RESTRAINT PETITION

MOTION TO CONSOLIDATE DIRECT APPEAL WITH PERSONAL
RESTRAINT PETITION

DECLARATION OF ALAA HASSAN

DECLARATION OF NANCY PHELPS IN SUPPORT OF PERSONAL
RESTRAINT PETITION

DECLARATION OF AHMED HAMMOU
DECLARATION OF KAMAL ABOU-ZAKI
DECLARATION OF DEBORAH MORALES
DECLARATION OF ROY GOULD
DECLARATION OF LENELL NUSSBAUM

DECLARATION OF JAMES E. LOBSENZ

DATED: May 22, 2006. (

T

DEBORAH A. GROTH’
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NO.
COURT OF APPEALS oy
OF THE STATE OF WASHINGTON DERTY
DIVISION TWO
In re the Personal Restraint of
DECLARATION OF JAMES E.
ALAA HASSAN, LOBSENZ IN SUPPORT OF
PERSONAL RESTRAINT
Petitioner. PETITION

I, JAMES E. LOBSENZ, do hereby declare under penalty of
perjury under the laws of the State of Washington that the following facts
are true and correct.

1. Tam counsel for the petitioner in the above entitled matter.

2. On February 17, 2006 I sent a request for copies of medical
and mental health records pertaining to jail inmate Alaa Hassan to the
Medical Records Custodian of the Pierce County Detention &
Correctional Center.

3. On March 1, 2006 I sent a request for copies of medical
and mental health records pertaining to Alaa Hassan to the Medical
Records Custodian of the Group Health Records Center in Kent,

Washington.
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4. On March 1, 2006 I sent a request for copies of medical
and mental health records pertaining to Alaa Hassan to MultiCare Health
Systems in Tacoma, Washington. MultiCare Health Systems maintains
the medical records for the Tacoma General Hospital.

5. On March 13, 2006 I received copies of medical records
and mental health records pertaining to Alaa Hassan from the Pierce
County Jail. Copies of these records are attached to this declaration as
Exhibits A (medical) and B (mental health).

6. On March 13, 2006 I received copies of medical records
pertaining to Alaa Hassan from MultiCare Health Systems. Copies of
these records are attached to this declaration as Exhibit C.

7. On March 10, 2006 I received a one page copy of
medication records pertaining to Alaa Hassan from Group Health Records
Center in Kent, Washington. A copy of this record is attached to this
declaration as Exhibit D.

8. On March 24, 2006 I received an additional 26 pages of
medical records from Group Health Cooperative. Copies of these records

are attached to this declaration as Exhibit E.
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DATED this 27, day of May, 2006.

CARNEY BADLEY SPELLMAN, P.S.

ey & v%w/g

James E. Lobsenz
O’f :f,ttomeys for Petitioner

v
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EXHIBIT A



Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD, MEDiCAL CARE

Name: HASSAN, ALAA FEKRY AHMED Chart ID:4532 Age: :532-53-2086
AKAs: ‘
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan
06/30/04 10:54 BP: 134/90 Temp:98.7 PR:77 RR:16 Wt.:193 SAOQ2: Vision: DEBRAH CHANDLER
Reports Appendectomy approx. 2 mo's ago and has been having touble since. Signed R(

06/30/04 12:47 S Inmate into clinic for kite complaints. States he had appendectomy 2 1/2 months ago
and developed an infection. He was on oral antibiotics and last seen by Dr. Graf
approximately 6 weeks ago. States continues with drainage. Denies fever, chills or
abdominal pain. Bowel movements normal. No blood or black tarry stools. No current
medications. States in general good health. Denies chronic medical conditions. C/O
increased anxiety and stress secondary to his incarceration. Command of English
language is marginal and states he doesn't understand what is happening to him or
why he is incarcerated.

06/30/04 12:52 O WD, WN male who is quite tearful and shaking. VSS, afebrile
Exam: ENT: WNL
Neck: Supple w/o adenopathy
Pulm: Lungs CTA bilat

CV: RRR
Abd: Soft, non tender. Normoactive bowel sounds. Surgical incision noted right lower

quadrant with keloid scar and clear drainage noted mid incision. No erythema or
tenderness on palpation

06/30/04 12:55 A 1) S/P appendectomy with poor healing incision
2) Anxiety secondary to current situation

06/30/04 12:56 P 1) C&S obtained from incision site. Will wait to order antibiotic until results obtained  JULIETTE POHL-Y-BACA,

2) ROI TG regarding his surgery PAC
3) Offered IM medication to help with his anxiety and will order medication three times

a day
 4) Referral to Mental Health
5) F?u 7/8/04 for recheck

Medications Prescribed:
1) VISTARIL (HYDROXYZINE HYDROCHLORIDE) 50MG/ML Injectable

Intramuscular STAT 1 days supply - Open
2) VISTARIL (HYDROXYZINE PAMOATE) EQ 50MG HCL 1.00 Capsule Oral TID 14

days supply - Open
06/30/04 13:00 P 1) Vistaril 50mg IM LUOQ given

DEBRAH CHANDLER

07/02/04 10:37 BP: 142/100 Temp:97.3 PR:93 RR:16 Wt.: SA02:99 Vision: BEVERLY CURTICE
came in via medical emergency. injury to r inner wrist

07/02/04 10:58 S Inmate into clinic for c/o chest pain per kite written in inmates behalf. Per kite c/o left
arm feeling heavy and going numb off and on t/out the day. Today denies this. States
now that his throat hurts and hard to swallow. Inmate brought down to clinic after
medical emergency was called and cancelled. Inmate tried to
cut right wrist. Uncertain what was used. Inmate was seen by myself on 6/30/04 for
infection along incision site and was quite anxious and upset regarding his charges
and being incarcerated at that visit. He was given IM Vistaril and placed on PO
medication and referral to MHP was initiated.
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE

Name: HASSAN, ALAA FEKRY AHMED Chart 1D:4532 Age: 40 SSN: 532-53-2086
AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan
07/02/04 10:37 BP: 142/100 Temp:97.3 PR:93 RR:16 Wt. SAQ2:99 Vision: BEVERLY CURTICE

came in via medical emergency. injury to r inner wrist

07/02/04 11:06 O WD, WN male who is visibly upset again. Quite apologetic regarding all the attention
he has gained by his actions. BP and pulse eleated from previous visit.
Exam: ENT: WNL, no erythema, exudate or enlarged tonsils noted. Uvula is midline.
Neck: Supple w/o adenopathy
Right wrist: Superficial cut noted anterior wrist that does not require steri strip or
sutures.

07/02/04 11:11 A 1) Situational depression/anxiety with suicide gesture
2) Infection abdominal incision with staph and Group A strep

JULIETTE POHL-Y-BACA,

07/02/04 11:17 P 1) DC Septra
PAC

2) Inmate will speak with MHP Palmas. Have suggested speaking with inmate
through interpreter at language bank.

Medications Prescribed:
1) SEPTRA DS (SULFAMETHOXAZOLE; TRIMETHOPRIM) 800MG;160MG 1.00

Tablet Oral BID 10 days supply - Discontinued
2) AUGMENTIN (amoxicillin : clavulanate potassium) 875-125 1.00 Tablet Oral BID 7

days supply - Open
07/14/04 09:41 BP: 119/84 Temp:97.3 PR:60 RR:16 Wt.:190 SAO2:99 Vision: ANNE GAETZ

07/14/04 10:08 S +PPD @ 10mm. States never had + PPD before. Had clean exam upon immigration
to US. States has no problems except sleeping and anxiety/stress issues due to
incarceration.. No symptoms, NO known exposure to TB. Poor English but able to
understand if spoken to slowly and explained carefully.

States unsure if can take medication when released which should be in approx.
30days. Would not rather start until he knows. Explained symptoms of +TB and need
for continuation of medication.

07/14/04 10:11 O WH, NAD,
Heent unremarkable, No nodes

Lungs CTA GBS
CV RRR

07/14/04 10:12 A 1) Normal lung exam

07/14/04 10:12 P 1) TB paperwork to property. Will see a clinic after release KENNETH FLECK, PAC
2) FU prn sx.

%04 10:15 P 1) Chest Xray KENNETH FLECK, PAC
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE

Name: HASSAN, ALAA FEKRY AHMED Chart ID:4532 Age: 40 SSN:532-53-2086
AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan

07/15/04 15:50 BP: 141/95 Temp:99.7 PR:68 RR:24 Wt.:192 SAO2:99 Vision: DEBRAH CHANDLER
Sent over from new jail for c/o SOB. On arrival here appears anxious and hyperventilating

07/15/04 15:59 S Inmate sent down to clinic for c/o SOB. States feels like throat closing up. History of
anxiety and situational depression. Inmate currently on Doxipin and appears Vistaril
order has lapsed. :

07/15/04 16:00 O WD, WN anxious appearing male. Blood pressure elevated. SAO2 on room air 99%
Exam: Ears: TM's with good landmarks and light reflex
Nose: Patent
Throat: Non erythematous. Tonsils not enlarged, no exudate.
Neck: Supple w/o adenopathy
Pulm: Lungs CTA bilat
CV: RRR at 60bpm. No gallops, murmurs or rubs.

07/15/04 16:03 A 1) Anxiety

04 16:03 P 1) Vistaril 50mg IM now from Ekit JULIETTE POHL-Y-BACA,
- 2) Recheck inmate this pm. VS tonight at 2000 PAC
3) F/U 7/15/04

Medications Prescribed:
1) VISTARIL (HYDROXYZINE PAMOATE) EQ 50MG HCL 1.00 Capsule Oral TID 60

days supply - Open
07/16/04 09:11 BP: 129/89 Temp:97.0 PR:64 RR:16 Wt.: SA02: Vision: ANNE GAETZ

here also for X-Ray

07/16/04 09:44 S Inmate here for follow-up anxiety and CXR for reactive PPD 10mm. States anxiety
and breathing better today. C/O heart feeling heavy. No previous history of CAD or
daily medications.

07/16/04 09:47 O WD, WN male in no acute distress. VSS, afebrile. Appears much more calm today.
Preliminary CXR report no active disease process.
EXAM: Pulm: Lungs CTA bilat
CV:RRR

07/16/04 09:49 A 1) Anxiety/sitational depression-stable today
2) Baseline EKG :

07/16/04 09:57 P 1) EKG today: Sinue Bradycardia @58 otherwise WNL. Ressurance. Inmate advised JULIETTE POHL-Y-BACA,
that cardiac symptoms may be caused by his anxiety but will continue to monitor. PAC
2) F/U 7/27/04 for recheck

07/21/04 10:45 BP: 113/90 Temp: PR:98 RR:32 Wt.: SA02: Vision: DEBRAH CHANDLER
IM brought to clinic hyperventilating resp 32-40. Seen in clinic before, for this issue. Cryir

. .1/04 10:48 S Asking for release from jail stating can't stay here anymore
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Name: HASSAN, ALAA FEKRY AHMED

AKAs:

DOB: 06/09/1965

Pierce County Detention and Corrections Center
Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE

SSN: 532-53-2086

Chart ID:4532 Age: 40

Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time

S - Subjective O- Objective ~ A - Assessement P - Plan

07/21/04 10:45

BP: 113/90 Temp: PR:98 RR:32 Wt.: SAO2: Vision: DEBRAH CHANDLER

IM brought to clinic hyperventilating resp 32-40. Seen in clinic before, for this issue. Cryir

07/21/04 10:48

O Hyperventilating, crying

07/21/04 10:49

A 1) Anxiety

07/21/04 10:49

P 1) Asked mental health to assess in the clinic. May need to see Psychiatrist DEBRAH CHANDLER

BP: Temp: PR: RR: Wht.: SAO2: Vision:

. °5/04 10:26

S "l have an infection where the incision of my appendicitis operation was."

08/05/04 10:27

O Redness et swelling noted to incision. Warm to touch, tenderness with touch.
temperature 98.8. No diaphoresis noted. I/M states pain minimal at this time.

08/05/04 10:28

A 1) Altered skin integrity

08/05/04 10:28

P 1) Placed on urgent list KELLY ANDERSON

2) kite prn nursing

08/06/04 13:52

ANNE GAETZ

PR:71 RR: Wt.: 187 SAQ02:99 Vision:

BP: 132/90 Temp:98.2
c/o drainage to abd wound

08/06/04 15:05

S Inmate into clinic for c/o dental pain, sore on oral mucosa and infection in right lower
pelvis. States area is draining and nurses have been changing dressing. States this is
different that incision site of cholestectomy.

08/06/04 15:09

WD, WN male in NAD. Appears calmer today than in previous clinic encounters.
Exam: Mouth/Teeth: Small ulcer noted medial aspect of labial mucosa. Teeth with
many cavities. No dental infection noted

Abd: Small draining furuncle noted right lower quadrant. Draining serous drainage,
warm and tender to touch. Wound culture obtained and sent to lab.

O

08/06/04 15:12

1) Infected furuncle right lower quadrant
2) AphthousUlcer
3) Dental pain

A
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE

Name: HASSAN, ALAA FEKRY AHMED Chart 1D:4532 Age: 40 SSN:532-53-2086
AKAs: i :
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective - A - Assessement P - Plan

08/06/04 13:52 BP: 132/90 Temp:98.2 PR:71 RR: Wt.: 187 SA02:99 Vision:
c/o drainage to abd wound

ANNE GAETZ

08/06/04 15:13 P 1) Bactrim DS one tab PO now from Ekit
2) OTC Ibuprofen 200mg 1-2 tabs PO TID prn pain. Disp: #8pkgs
3) Will order topical anesthetic gel for his ulcer
4) Wound care QD until healed
5) F/U prn per kite.

Medications Prescribed:
1) BACTRIM DS (SULFAMETHOXAZOLE; TRIMETHOPRIM) 800MG;160MG 1.00

Tablet Oral BID 7 days supply - Open
2) ORAJEL MAXIMUM STREN (benzocaine) 20% Gel Periodontal TID 7 days supply -

Open

JULIETTE POHL-Y-BACA,

PAC

BP: Temp: PR: RR: Wh.: SAO2: Vision:

. ,0423:56 S /M c/o pus oozing from his abscess area. Close to rt inguinal canal

08/05/04 23:57 O area red, with some bloody d/c, tender.

08/05/04 23:59 A 1) risk for infection

08/05/04 23:59 P 1) I/m to be seen tomorrow
2) area cleaned and dressed
3) refused to allow me to examine his mouth. Has bad odor and sore on rt inner

WILMER MELENDEZ

08/31/04 11:48 BP:Cheek. Temp: PR: RR: Wt.: SAQ2: Vision: SANDRA PEDERSEN
08/31/04 11:49 O No s/s infection noted. Did have cracking between toes.
08/51/04 11:49 A 1) Athlete's feet.

SANDRA PEDERSEN

08/31/04 11:49 P 1) Spoke with Dr. Balderamma, orders rec'd.
2) Instructed to buy from commissary in future.
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE
Name: HASSAN, ALAA FEKRY AHMED ChartID:4532  Age:40  SSN:532-53-2086

AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan

09/01/04 09:13 BP: 134/87 Temp:98.0 PR:92 RR:20 Wt.: SAO02:99 Vision: DEBRAH CHANDLER
Sent down to clinic with complaints of sharp stabbing chest pain

09/01/04 10:08 S Ptcoming c/o chest pain that increase w./ mov. and palpation no SoB, no sweating,
no nause, no vomit, no diaphoresis. Pt refer hx of etoh abuse in the past..No other

complain.

09/01/04 10:12 O Ptin nad Lung clear Chest tender over (L) upper sternochondral area. w/ palpation.
Heart rrr/ no murmurs, no gallops, no rubs. Abd, soft disconfort over epigastric area w
palpation no mass no rebound, no guarding, BS wnl. Extremities no edema.

09/01/04 10:16 A 1) Anxiety
2) Gastritis /ger.
3) Costochondritis.?

09/01/04 10:17 P 1) Maalox stat one dose.
2) Ranitidine
3) Tylenol
4) F/u on 09-07-04

CARLOS ORTIZ, PA

Medications Prescribed:
1) RANITIDINE HCL (RANITIDINE HYDROCHLORIDE) EQ 150MG BASE 1.00

Capsule Oral BID 60 days supply - Open
2) TYLENOL EXTRA STRENGTH (acetaminophen) 500mg 1.00 Tablet Oral TID 3

days supply - Open
09/07/04 07:57 BP: 127/87 Temp:98.3 PR:82 RR:12 Wt.:188 SA02:99 Vision: ANNE GAETZ

09/07/04 08:30 S Ptw/ hx of recurrent chest pain coming for f/u pt refer no chest pain at visit, no SoB,
no palpitation, Pt refer insomnia, difficulty to falow slep. no other complain.

09/07/04 08:35 O Ptin nad HEENT wni Lung clear Heart rrr/ no murmurs no gsllops, no rubs. Chest
mov. wnr no pain w/ palpation.. Ribs mov. wnr no pain. Abd normal Extremities no

edema.

09/07/04 08:37 A 1) Chest pain resolved,
2) Insomnia

09/07/04 08:37 P 1) Rx Benadrl. CARLOS ORTIZ, PA

2) Fluon prn.

Medications Prescribed:
1) BENADRYL (diphenhydramine) 50mg 1.00 Capsule Oral HS 14 days supply - Open

09/10/04 12:52 BP: 142/101 Temp:96.7 PR:84 RR:14 Wt.:158 SAO2:99 Vision: DIANE FRISCH

. J/0412:52 S Inmate sent to clinic complaining of RA pain
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Name: HASSAN, ALAA FEKRY AHMED

AKAs:

DOB: 06/09/1965

Pierce County Detention and Corrections Center
Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE

SSN: 532-53-2086

Chart 1D:4532 Age: 40

Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Opbjective A - Assessement P - Plan
09/10/04 12:52 BP: 142/101 Temp:96.7 PR:84 RR:14 Wt.:158 SAO2:99 Vision: DIANE FRISCH
09/10/04 12:53 O Inmate in clinic gaurding right arm, stated "it feels like someone shot me". Inmate
states it is in the muscle not the bone, based on limited ROM this seems appropriate.
Inmate appears distressed by pain, but not in immeadiate danger.
09/10/04 12:53 A 1) VSS with exception of elevated B/P possibly 2* to pain/anxiety.
2) Arm is warm, but cooler to touch the more distal you get. Hand is slightly purple and
cool.
3) Good strength b/l hands.
4) Limited ROM in arm on abduction.
09/10/04 13:02 P 1) Inmate placed on urgent list to be seen by MOD. DIANE FRISCH
2) Given sling to hold arm up until seen by MOD.
BP: Temp: PR: RR: Wt.: SAO2: Vision:

Lo, 10/04 13:52

S Pt coming c/o (R) shoulder pain , after he was traing to pull some object this
morning.no other complain.

09/10/04 13:54

Pt in nad. (R)shoulder no deformity, pasive mov wnr. active mov. elevation wnr no
pain., (R) elbow/ hand mov. wnr no pain. Pulse radial/ ulnar wnl (R) arm decrease
elevation / increase pai over deltoide area. Prona/ supina dicrease x pain. (R) hand
mov. / sen wnl . Neck mov. wnl. (L) arm / shoulder mov wnr no pain. Lower extremities

mov. wnr no pain. .

09/10/04 14:04

1) (R) shoulder pain / sprain / r/o dislocation ?
2) Anxiety.

09/10/04 14:05

1) (R) shoulder pasive movilization. wnr
2) Consolig pt to avoid pulling x two days.
3) F/u on 09-15-04

CARLOS ORTIZ, PA

09/28/04 07:58

BP: 133/84 Temp:99.2 PR:76 RR:16 Wt.:192 SAO2: Vision:

fu anxiety

DEBRAH CHANDLER

09/28/04 08:34

S IM seen by clinic nurse for episode of tachycardia, rapid resp & heart rate, some
diaphoresis that resolved after approx. 1/2 hour. IM has had several of these
episodes. EKG normal. NO radiating chest pain. No syncope.

States he is not sleeping well with doxepin at 150mg.
IM is Egyptian and speaks English rather well but | don't think he understands well.

09/28/04 08:37

O AOX3 WH nad commo well, skin dry
Heent unremarkable
Lungs CTA GBS
CV RRR

-69/28/04 08:38

A 1) Presumptive panic disorder
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

A CHRONOLOGICAL RECORD OF MEDICAL CARE
Name: HASSAN, ALAA FEKRY AHMED ChartID:4532  Age:40  SSN:532-53-2086

AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan
09/28/04 07:58 BP: 133/84 Temp:99.2 PR:76 RR:16 Wt.: 192 SAQ2: Vision: DEBRAH CHANDLER
fu anxiety

09/28/04 08:38 P 1) Paxil 10mg
2) increase liquids
3) Fu 14 days

KENNETH FLECK, PAC

Medications Prescribed:
1) PAXIL (PAROXETINE HYDROCHLORIDE) 10MG 1.00 Tablet Oral QD 30 days

supply - Open
09/28/04 04:24 BP: 126/84 Temp:98.1 PR:92 RR:24 Wt.: SA02:99 Vision: DEBORAH ELLIOTT

09/28/04 04:24 S "l feel like someone is squeezing my throat."

/04 04:25 O Inmate arrives at the clinic after inmate complained to Officer that he could not

' breathe. Inmate is amb. His head is soaked with sweat. The remainder of his body is
merely moist. He is hyperventilating. Inmate is obviously anxious. I have seen him
previously in this state. His vs and physical assessment are WNL but for his
hypervent. Lungs are clear, heart sounds WNL. No radiation of pressure, no chest
wall tenderness. No actual SOB. No lower extemity edema.

09/28/04 04:28 A 1) Anxiety reaction

09/28/04 04:28 P 1) Spoke with PAC Fleck. He also has seen this inmate in his anxious state. DEBORAH ELLIOTT
2) Inmate is provided fluids and left undisturbed for one half hour

3) His sxs resolved to a great degree
4)
5)

EKG WNL
Inmate returned to unit, improved but not convinced that he is notiill.

6) Inmate to f/u with Fleck 9.28.4.
10/12/04 07:41 BP: 118/61 Temp:97.5 PR:77 RR:18 Wt.:190 SAO2: Vision: ANNE GAETZ

wants change of meds

10/12/04 10:08 S Hx of panic disorder/anxiety. States feeling much better now that he is running and
exercising. No recent panic attack symptoms. Has not taken his medications at least
since 10-01-04. Doesn't like the effect.

States he is leaving approx two weeks and would like something to help him sleep.
Will give him Vistaril for HS only, told him to drink increased water and fu if he cannot

take it for sleep.
10/12/04 10:11 O WH, commo well, cooperative, cheerful.

.'i;.5;2/04 10:11 A 1) Hx of anxiety
2) Resolved situational stress/anxiety
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE

Name: HASSAN, ALAA FEKRY AHMED Chart ID:4532 Age: 40 SSN:532-53-2086
AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective .~ A - Assessement P - Plan

10/12/04 07:41 BP: 118/61 Temp:97.5 PR:77 RR:18 Wt:190 SAO2: Vision:

wants change of meds

ANNE GAETZ

10/12/04 10:12 P 1) DC paxil/doxepin/vistaril per IM Request.
2) Vistaril at HS
3) Fu prn or 1 months.

Medications Prescribed:

1) DOXEPIN (doxepin) 150MG 1.00 Capsule Oral HS 90 days supply - Discontinued
2) PAXIL (PAROXETINE HYDROCHLORIDE) 10MG 1.00 Tablet Oral QD 30 days
supply - Discontinued

3) VISTARIL (HYDROXYZINE PAMOATE) EQ 50MG HCL 1.00 Capsule Oral HS 15

days supply - Open

KENNETH FLECK, PAC

BP: Temp: PR: RR: Wt.: SAO2: Vision:

 1/04 12:22 S I/M from unit states he cant breath

12/20/04 12:22 O /M seen in booking, c/o not being able to catch his breath,Sa02 100% P 82, lungs
clear in all lobes, holding left side of rib cage, exam no bruising, redness or swelling;
I/M denies any injury, taking short , shallow breaths.Color good , no acute distress.

12/20/04 12:26 A 1) Hx of panic disorder, anxiety , constochondritis?

12/20/04 12:27 P 1) Given tylenol, for pain told to let officers know if further problems

DARLENE HEAD

12/22/04 11:03 BP: 136/86 Temp: PR:80 RR:24 Wt.: SA02:99 Vision:
IM sent to clinic because of anxiety, states heart is beating fast

DEBRAH CHANDLER

12/22/04 11:04 S IM states that he can't breath in the old jail that he needs to go back to the New jail
where is is more open. States saw a doctor when he got out about his increased heart
rate. Reports has taken no medication sice releasing in october

12/22/04 11:05 O HR, 80 and regular, IM hyperventilating resp 24 on arrival to clinic. after talking to him
during screening he stated that he cannot breath in the old jail and needs to go back to
the NJ. Lungs clear bilat sat 99%

12/22/04 11:07 A 1) Anxiety

12122/04 11:08 P 1) Alerted Mental Health
’ 2) ROl to PCP to investigate stated history of"'fast heart rate"

DEBRAH CHANDLER
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MEDICAL CARE

Name: HASSAN, ALAA FEKRY AHMED Chart 1D:4532 Age: 40 SSN: 532-53-2086
AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan

01/05/05 00:36 BP: 132/94 Temp:97.0 PR:76 RR:16 Wt.: SAO2:99 Vision:
See SOAP

DEBORAH ELLIOTT

01/05/05 00:40 S "l am so sorry. It is my stomach. It hurts me."

01/05/05 00:41 O Initially, inmate is seen in his cell. He is diaphoretic as he has been every other time |
have seen and eval him. For this reason | ask the Officer to bring I/M to the clinic.
He is ambulatory, holding his right side. | obtain his vs and they are WNL. On abd
exam bt's are present and active all quads. He is tender on palpation in both right
upper and lower quads. There is no rebound pain. I/M states that he had a normal
bowel movement today and denies nausea/vomiting. Though he professes to have a
great deal of pain his pulse is only 76. 1/M also c/o of rt flank pain. His urine dipped

negative

01/05/05 01:11 A 1) Abd pain-afebrile, etiology unclear.
2) Previous appendectomy

budS/OS 01:11 P 1) /M is provided tylenol 650 mg po now and is returned to his unit to report worsening
pain or vomiting.
2) /M is r/u in A.M. and requests a copy of his EKG. It is provided.

DEBORAH ELLIOTT
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6633

CHRONOLOGICAL RECORD,OF MENTAL HEALTH CARE

Name: HASSAN, ALAA FEKRY AHMED Chart 1D:4532 Age. 4U [=I®]) PRV ivr v i ar avjviv]

LQQALLS290 B2 929090
AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan
BP: Temp: PR: RR: Wt.: SAO2: Vision:

07/04/04 20:37 A Seen for follow up in interview room with CO Hammou present for translative
assistance. Prior to meeting with I/M CO Hammou had read the "letter" found in I/M's
cell after his self harm attempt. Letter was in Arabic and concern was it may be a
suicide note. Per CO, the writings are re: his upset with his wife and with being in jail
but do not contain any references to suicide. On interview I/M presents with
depressed mood, upset re: conflict with his wife (victim) and with not being allowed to
contact her to resolve their problems. Also upset by phone contacts with an attorney
acquaintance who has been unfriendly and unhelpful and who per I/M predicts I/M will
have a long jail stay and then be deported. Feels very discouraged re: his situation.
Aknowldges scratching wrist with pencil but states he regrets this very much and that it
is not something he has ever done before or would ever repeat. Is very unhappy with
current housing and precautions. Clearly agrees to notify staff if DTS. Denies hx of
MH problems or tx. Discussed coping strategies, CO will get I/M a Koran in Arabic
and will have someone from his mosque come to visit I/M for support. I/M had already
arranged to have Muslim chaplin visit weekly starting 7-6. Will be seen by Nurse Lynn
tonight for dressing change on old surgical site.

07/04/04 20:51 P Coping strategies as outlined previously. Cleared for housing per class. Cleared for PENNY HOBSON,
usual property prior to move. Will move to non obs cell in 3NB tonight due to space
issues in GP and move as space available.

BP: Temp: PR: RR: Wit.: SAQ2: Vision:

07/06/04 18:43 S 39 yo Egyptian male referred by PA because he has been very anxious also scratched
his wrist with a pencil.
he says he is a good man,comes from a good family and never had been in jail before
and having a hard time dealing with being in a jail.
he c/o ," | can't stop thinking @ nite ,I can't sleep.”
PSH:denies psy hospitalization or Hx of suicide attempts.
PMH: none but had appendectomy 3 months ago.
Allergy: NKDA -
denies doing drugs or alcohol.

07/06/04 18:49 O MSE:
30 yo M appears statHd age. he is short and WN. he is mildly anxious but cooperative.

he speaks broken english. denies AH/VA or delusions. SDenies Sl or Hl.alert Ox3

07/06/04 18:51 A Adjustment D/O with anxious and depressed features.

07/06/04 18:51 P ordered med VASANT HALARNAKAR,

Medications Prescribed:
1) TRAZODONE 50MG 1.00 Tablet Oral HS 2 days supply - Open
2) TRAZODONE 100MG 1.00 Tablet Oral HS 90 days supply - Open
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Pierce County Detention and Corrections Center

Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MENTAL HEALTH CARE

Name: HASSAN, ALAA FEKRY AHMED Chart 1D:4532 Age: 40 SSN:532-53-2086
AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time S - Subjective O- Objective A - Assessement P - Plan

BP: Temp: PR: RR: Wit.: SAQ2: Vision:

07/21/04 12:08 A I/M seen at nurse, Debbie's request. I/M has been to the clinic on several occasions
c/o anxiety/depressive symptoms such as not being able to breath, chest pains, poor
sleep, etc. I/M sitting in the waiting area and appears very distressed. |/M of Middle
Eastern culture. He immediately began to cry when he was placed in a medical
interview room in the clinic. I/M's English is broken. He was very upset and had
difficulty articulating his distress. He was seen by Dr. H and placed on Trazodone.
For some reason this was DC'd and he was placed on Doxepin. |/M has been
refusing his meds for last three days. He made several references to no reason to
live, not wanting to eat, cutting himself. /M very distraught. He exhibits several of the
symptoms related to anx/depression. He c/o being unable to sleep. He is fixed on his
wife and why he is in jail. /M is having a hard time adjusting to jail life. /M will be
placed in 3NB suicide watch with mat, suicide blanket and uniform. Book and sandals
okay. /M seemed to be doing better after being out of his cell and talking about his
situation. He later denies Sl/plan. He became more articulate once he calmed down
and seemed better able to cope. /M already assigned to 3NB. He will be reassessed
on Thurs. 7/22/04. He was placed on Dr. H list for a f/u on Monday. He may go to
3NA on 7/22 if he is doing better, eating and denies intent to harm self.

BP: Temp: PR: RR: Wt.: SAO2: Vision:

07/26/04 19:07 S 39 yo Egyptian M continues to c/o | can,t stop thinkig, i am crying ,i am not sleeping.
he is still having difficulty dealing with being in jail.

07/26/04 19:10 O MSE:
39 yo M little bit better than the last time. but still sad. speech is normal. denies Sl or

Hl.denies AH or delusions. alert-Ox3.

07/26/04 19:11 A anxiety/ depression

07/26/04 19:11 P increase doxepin VA

Medications Prescribed:
1) DOXEPIN (doxepin) 100MG 1.00 Capsule Oral HS 90 days supply - Discontinued

2) DOXEPIN (doxepin) 150MG 1.00 Capsule Oral HS 90 days supply - Open

SANT HALARNAKAR,

BP: Temp: PR: RR: Wit.: SAQ2: Vision:

08/03/04 15:39 A I/M seen briefly at cell door in 3NB. /M moved after reporting to unit staff difficulty
with a roommate. I/M presents as stable and in control at this time. He requests a
single cell. His presentation at this time does not indicate a single cell
recommendation is appropriate. Currently there are few housing options. MH will
follow up with I/M re: housing when it appears possible to move him. Denied
DTS/DTO ideation, intent or plan. Agreed to no harm and to notify.
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Pierce County Detention and Corrections Center
Health Services Division
910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

CHRONOLOGICAL RECORD OF MENTAL HEALTH CARE

Name: HASSAN, ALAA FEKRY AHMED Chart ID:4532 Age: 40 SSN:532-53-2086
AKAs:
DOB: 06/09/1965 Race: WHITE Ethnicity: NON-HISPANIC Gender: MALE

Allergies: NO KNOWN DRUG ALLERGIES

Date / Time

S - Subjective O- Objective A - Assessement P - Plan

BP: Temp: PR: RR: Wt.: SAQ2: Vision:

08/03/04 15:46

P MH to follow up on housing

Erika Zimmerman

BP: Temp: PR: RR: Wit.: SAO2: Vision:

09/07/04 16:29

A Seen in the interview room of 3N. Is neatly groomed and is oriented. His affect and
mood are WNL. I/M complains of two of his cell mates. One of them is recently
moved to another unit due to suspected fight between I/M and his cell mate. /M
requests to have a single room. He states that his English is not good and people are
not nice to him because of that. He is told that he may remains on his current cell and
may possibly have another cell mate, and /M appears to understand. I/M is
apologetic throughout the interview, but is in control of his emotions and calm.

/04 16:35

P 1) Continue to follow up as needed.

Azusa Matsubayashi,

BP: Temp: PR: RR: Wt.. SAQ2: Vision:

09/23/04 13:34

A Seen on 9-22-04 at the request of unit staff who report I/M very upset after a visit from
INS re: possible deportation. Seen in interview room for aprox 45 min. I/M initially
very tearful and upset, but was able to process appropriately, and his level of
emotional control improved. I/M denied DTS/DTO ideation, intent or plan. Agreed to
no harm and to notify. I/M is future focused and hopeful he can utilize the remainder
of his PCJ sentence to try and remain in the US. MH worked with unit staff and Duty
Sgt to locate CO Hammou who -is able to help translate some of the paperwork I/M
received today. I/M aware MH staff can follow up as needed, and he agreed to kite

09/23/04 13:49

P Follow up as need.

Erika Zimmerman

BP: Temp: PR: RR: Wit.. SAO2: Vision:

12/16/04 19:27

A I/m crying all day, writer tried to get him to calm down, he did but laid on the floor

12/16/04 19:30

P I/m's condition was discussed with booking RN 1/m does not appear to be in any
danger, he earlier had been cleared but he went into hours long wailing. he will be
followed if necessary

ANN ELEK
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Pierce County Detention and Corrections Center

Health Services Division

910 Tacoma Avenue South - Tacoma, Washington 98402
(253) 798-4013- Fax (253) 798-6635

Mental Health Screening Report

Classification:
Inmate: HASSAN, ALAA FEKRY AHMED SSN: 532-53-2086 Location:
aka:

7/12/04 11:54 AM screened by Jose. Palmas

Age:40  DOB:06/09/1965 Race:WHITE Gender: MALE Ethnicity: NON-HISPANIC

MENTAL CARE HISTORY

Reason for Referral
D/R. AT& T interpreter. Report of suicide gesture. Depressed mood and affect. Concerned about
legal issues, deteriorated relationship with wife and possible deportation. Suicide Risk:
Moderate/High. Suicide precautions + med eval. No comp concerns.

Inpatient Psychiatric History
Denies.

Family History of Iliness
Denies.

Legal/Forensic Issues
See LINX. He is concerned about possible deportation.

Alcohol/Drug History
Admits to occasional alchol only, no street drugs.

Significant Medical Issues
Cut wrist with metal part of pencil.

CURRENT MENTAL STATE

Appearance
WNL Gray uniform. Laceration to wrist.

Psychomotor Activity
WNL

Behavior/Manner
Passive Apologetic, self-deprecating "l am just coachroach."

Affect
Restricted sad.
Depressed
Anxious moderate |level, worried about current legal and marital situations.
Mood

Depressed Crying following incident, easy to tear-up afterward.

Page 1 of 2



CURRENT MENTAL STATE

'Speech
Soft Lt'd English-speaking, home language is Arabic, used AT&T language line
interpreter. -

Memory

WNL
Concentration

WNL
Orientation

Intact

Intellectual Functioning
Average 8th grade.

Judgment
Impaired poor judgement: self-injurious behavior.

Understanding Curr. Circum
Good understands charge.

Thought Processes
Circumstantial concerning marital relationship, incident leading to arrest, legal concerns

Thought Content
WNL No A/V hallucinations.

Suicidality
Ideation feeling hopeless, has "lost everything." Denies intent or plan.

Assault Risk
Denies not threatening.

Sleep Level
Decreased

Appetite Level
WNL

Weight Level
No Change
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MEDICAL RECORDS COPIED ACCOUNTING

Attached are the medical records you requested.

Copied from:

oooooodootH

 Tacoma General Hospital

Mary Bridge Children’s Hospital & Health Center
Allenmore Hospital

Day Surgery of Tacoma

Mary Bridge Outpatient Clinics

Multicare Outpatient Clinics

MMG South King County Clinics

MMG Pierce County Provider Cliniqs :
Laboratories Northwest |

Hospital Based Clinics

Multicare Pharmacy

You may request medical records from other areas of MHS
as listed above. If you wish copies of additional medical
records from other locations listed above, a signed
authorization is necessary. Please advise the Record
Custodian of your request.



0

' o t

ADMISSION AND DISCHARGE SUMMARY

Q Allenmore
Qlpay surgery of Tacoma

DMa:y Bridge Children’s
Hospital & Health Center

Otacoma General Hospital
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Health Syste._

TRANSFERRED TO:
HOSP.
ECF-NH-HC

DEATH UNDER 48 HOURS Q

a AMA DEATH OVER48HOURS QO

. YES QO REVIEW
AUTOPSY

NO QO

ADMISSION DATE

a3/

DISCHARGE DATE NO. OF DAYS SERVICE

3/3% /0

SR

Provisional
Diagnosis

Final Diagnosis
A Primary
B Secondary

Operations
(Date)

Brief History and Essential
Physical Findings

© Significant Laboratory
X-Ray and Consultation
Findings

Course in Hospital
Complications (if any)

Medication Home
with Patient
(Dosage, etc.)

Plan for Continuity
of Care

Condition on Discharge
. Cause of Death
Consulting Physicians

A

Dr.

REFER TO PAGE 2
FOR DISCH/SUM

CQDE

SY¢ |

MD

PHYSICIAN'S SIGNATURE

88-8961-0 (Rev. 4/00)
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DISTRIBUTION LIST Addressograph
* Top Portion of WHITE—Health information Services
= Bottom Portion of WHITE—Prascription to Patient Only
CANARY—Health Information Services
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EMERGENCY SERVICES REPORT Date: 03/27/2004

CHIEF COMPLAINT: This is a 38-year-old man whose only language is Arabic. His English-Arabic wife is

here with him serving as a translator. The patient states he became ill yesterday with midabdominal pain,
increasing through the afternoon and through the night with nausea, no vomiting. The pain is now localized
to the right lower quadrant. He has no pain with urination, frequency or urgency. No constipation or
diarrhea. He has no appetite, fever or chills. He has no back pain. He has not had similar symptoms in the

past.

PAST MEDICAL HISTORY: Negative.
CURRENT MEDICATIONS: None.

ALLERGIES: No known drug allergies.

REVIEW OF SYSTEMS: All other review of systems are reviewed and are negative except as noted above.
HABITS: No tobacco, occasional alcohol and no illicit drugs.
SOCIAL HISTORY: The patient works as a janitor. He has no local physician.

PHYSICAL EXAMINATION:

GENERAL: This is an alert and cooperative male who does appear extremely uncomfortable with any
movement whatsoever.

VITAL SIGNS: Normal. Temperature 99.1.

HEENT: Normal. No asymmetry. Oropharynx is well-hydrated.

NECK: Supple, no meningismus. No adenopathy.

LUNGS: Clear to auscultation.

HEART: Regular, no murmurs, gallops or rubs.

ABDOMEN: Mildly distended with rare bowel tones. Firm and tenderness over the entire abdomen, but
locates the main pain at the McBurney point. There is guarding and rebound tenderness over the right lower
quadrant. There is some guarding over the rest of the abdomen, but he says it is not as tender as the right
lower McBurney point area. No pulsatile masses are appreciated. Liver and spleen are not palpated. No
costovertebral angle tenderness.

EXTREMITIES: No clubbing, cyanosis or.edema.

NEUROLOGIC: Nonfocal examination.

EMERGENCY ROOM COURSE: Intravenous access was obtained. The patient received Dilaudid and
Reglan. He also received Zosyn 375 grams IV,

I discussed the patient immediately with Dr. Graff, who initially requested laboratories, which returned
positive C-reactive protein. This was reported to Dr. Graff, who then requested a CT scan of the abdomen
which was positive for appendicitis. I notified Dr. Graff of this finding at 4 p.m., and the patient was at that
time admitted to Dr. Graff. I wrote initial holding orders.

HASSAN, Alaa F EMERGENCY SERVICES REPORT

MR# 00979441 '

ACCT# 456715895 , Tacoma General Hospital
SSN 532-53-2086 Mary Bridge Children’s Health Center
DOB  06/09/1965 Allenmore Hospital
Admit  03/27/2004 TGH . -C A ﬂ
Donald E Maurer, MD P.O. Box 5299, Tamerql;gls, 253-403-10004M_



LABORATORY DATA: White count 10,300, hemoglobin 14.9 and hematocrit 44.3. Differential revealed
no bandemia. Chemistry profile revealed glucose 131, protein 8.4, otherwise negative. C-reactive protein

2.9.

CT scan of the abdomen: Report taken by Dr. Crabb, and read as positive for appendicitis with fluid around
the appendicitis, early perforation or ready to perforate. N<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>