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ASSIGNMENTS OF ERROR 

1 .  Mr. Johnson was denied his constitutional right to a unanimous jut-!. 

2. The trial court erred b! failing to give a unanimit] instruction. 

3. The trial court eued by failing to properly determine Mr. Johnson's 
criminal history and ofknder score. 

4. The prosecutor failed to establish that Mr. Johnson had criminal 
history. 

5 .  The trial court erred by entering Finding of Fact No. 2.2. ml~icli set 
forth Mr. Johnson's criminal history as follows: 

Crime 
PSP 1 

VUCSA 

THEFT 2 

FORGERY 

THEFT l 

CRIMINAL 

6. The trial court erred by including an alleged 1993 VUCSA charge in 
Mr. Johnson's offender score. 

Date 
Of 

Sent 

DWLS I * 

7. The trial court erred by sentencing Mr. Johnson ui th  an offender score 
of 3. 

Cause No 05- 1-2 10-0 
Clark County 
Cause No 93- 1-9 15- 1 
Whatcom County 
Cause No 8 1 - 1-28 1-4 I *Washed Out 
Whatcom County 
Cause No 8 1 - 1-30 1-9 
?Washed Out 
Whatcom County 
Cause No 83-1 -301 -9 
Clark Count). District 

Cause No 98023 1 
I Clark County District 1 Court 
, Cause No 1993 

Sentencing Court 
(Court and State) 

1 IMPERSONATION 1 ' Court 

Grays Harbor County 

I 1 

08'02193 

I 

Date 
Of 

Crime 
03 '01 '05 

A 

A , F 

Adult 
or 

ppp~ JUT 

F 

I 

Type 
Of 

Crinie 



ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

Darrell Sohnson \+as charged wit11 one count Trafficking in Stolen 
Propert! in the First Degree. At trial. the prosecutioll presented evidence 
that Mr. Johnson sold motorcycle parts to one person. and traded a guitar 
at a music store. The court did not give a unanimitj instruction. and the 
state did not elect u hich episode formed the basis for the charge. The jur! 
returned a general ~erd ic t  finding Mr. Johnson guilt!. 

1 .  Did the absence of a unanimity instruction violate Mr. 
Johnson's constitutional right to a unanilnous verdict'? 
Assignments of Error Nos. 1 ,  2. 

2. Did the prosecution's failure to elect a single incident as the 
basis for the charge violate Mr. Johnson's constitutional right to a 
unanimous 1 erdict'? Assignments of Error Nos. 1. 2. 

At sentencing. the prosecuting attorney alleged that Mr. Johnson 
had numerous prior con\ ictions. Mr. Johnson did not admit or 
acknowledge any prior convictions. No presentence report was requested 
or submitted. and the prosecution did not offer anj  evidence supportilig its 
allegations of prior con\. ictions. Despite this. the court found that Mr. 
Johnson t u o  prior felonies, as well as other criminal history that uashed. 
The court determined that Mr. Johnson had an offender score of three. It 
did not explain how it reached this result. 

3. Did the trial court err by failing to properly determine Mr. 
Johnson's criiilinal history? Assignment of Error No. 3-7. 

4. Did the trial court err by failing to properly determine Mr. 
Johnson's offender score? Assignment of Error No. 3-7. 

5 .  Did the trial court err by sentencing Mr. Johnson with an 
offender score of three? Assignment of Error No. 3-7. 

6. Did the prosecuting attorney fail to establish that Mr. Johnson 
had criminal history? Assignment of Error No. 3-7. 



STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

Darrell Johnsoli \$as charged uith one count of Trafficking in 

Stolen Propert) in the I irst Degree in Grays Harbor Count) Superior 

Court. CP 1-2. At his jury trial. which began on Januar! 10. 2006. the 

prosecution presented e\ idence that Mr. Johnson sold motorcycle parts to 

one person. and traded a guitar at a music store. RP 2-64. 

The court did not give a unanimity instruction to the jur!. and the 

prosecutor did not elect \\ hich episode formed the basis for the chwge. 

Supp. CP; RP 67. 71-75. 

Mr. Johnson \%as convicted as charged. CP 3, Supp. CP. 

At sentencing. the state filed a Statement of Prosecuting Attorney. 

alleging that Mr. Johnson had criminal history. RP 91: Supp. CP. The 

prosecutor told the court that Mr. Johnson had an offender score of three. 

but did not present an) e l  idence to establish his criminal histor). 7 he 

court found that Mr. Johnson had two felony convictions (as uell  as other 

convictions that washed). The court apparently included Mr. Johnson's 

alleged 1993 VUCSA conviction. but did not find any subsequent criminal 

history that mould prel ent this offense from washing out. CP 4; RP 91- 

96. The coui-t counted tmo of Mr. Johnson's alleged prior con~ictions and 

sentenced him ui th an offender score of three. CP 3-10. The court did 



not explain its calculations on the record. This tinielj appeal folloued. 

CP 14. 

ARGUMENT 

I .  THE TRIAL C'OIIKT'S FAILURE TO GIVE A PETRICH IUSTRIIC TlON 

DENIED MR. JOHNSOR HIS CONSTITI~TIONAL RIGHT TO 4 

I'N4NlMOlIS JI R\ . 
A defendant ma! be convicted only when a unallimous jury 

concludes that the criminal act charged in the information has been 

committed. Stule I?. King. 75 Wn. App. 899 at 902. 878 P.2d 466 ( 1  994). 

revie11- denied, 125 Wn.2d 102 1 (1 995). Where the state charges one count 

of criminal co~iduct and presents evidence of more than one criminal act. 

there is a danger that a conviction may not be based on a unanimous jury 

finding that the defendant committed any given single criminal act. Stute 

v. Kizchen. 1 10 Wn.2d 403 at 41 1. 756 P.2d 105 (1988). 

In order to ensure jury unanimity. the state must elect a single act 

upon which it will rely for conviction. or the jury must be instructed that 

all must agree as to what act or acts were proved beyond a reasonable 

doubt. State v. Petrich. 10 1 Wn.2d 566 at 569. 683 P.2d 173 (1 984): "5'rute 

v. Brooks, 77 Wn.App. 5 16 at 521. 892 P.2d 1099 (1 995). Failure to 

follou Petrich's protections is constitutional error that raises "the 



possibilitq that sonie.ii~~~ors ma] hake relied on one act or incident and 

sonie another. resulting in a lack of unanimity on all of the elements 

necessarq for a kalid con\ iction." Kilchen at 41 1 .  Because of this. the 

error can be raised for tlie first time on appeal. and is presumed 

prejudicial. Sicrld I> (;r~~~r/hoti.re. 1 1 3 Wn.App. 889 at 9 1 6. 56 P.3d 569 

(2002); Kiichen a1 41 1 .  1 he jury verdict will be okerti~rned unless no  

rational juror could ha\ e a reasonable doubt as to anq of the incidents 

alleged. Kitchen. ~zq?r.cl, L I /  4 1 1 . 

I11 this case. tlie prosecution presented evidence that Mr. Johnson 

trafficked in stolen property on two occasions. First. the state claimed that 

Mr. Johnson sold stolen motorcycle parts to David Shaver. RP 19. 33-25. 

Second. the state claimed that Mr. Johnson traded a stolen acoustic guitar 

for a neu guitar at Rose1 ear's Music Center in Aberdeen. RP 16-1 7. 38- 

4 1. 6 1. The court did not give a unanimity instruction. and the prosecutor 

addressed both episodes in closing. RP 71-75. 82-84. 

Because a rational juror could have entertained a reasonable doubt 

as to either incident. tlie co~iviction must be reversed and the case 

remanded for a new trial. Kitchen, supra; Greathouse, czlpru. 



11. THE SENTEYC IN(; C O I  R T  F A I L E D  TO P R O P E R L )  D E T E R M I U E  MR. 
JOHNSOIL'S C'III RIIN AL H I S T O R \  AND O F F E N D E R  S C O R E .  

RCW 9.94A.500( 1 ) requires that the court conduct a sentencing 

hearing "before iniposing a sentence upon a defe~idant." Furthermore. 

"[ilf the court is satislied by a preponderance of the e\,idence that the 

defendant has a criminal history. the court shall specif) the con\ ictions it 

has found to exist. A11 ot'tliis inforniatioii shall be part of the record ..." 

RCW 9.94A.500(1). Criminal historj is defined to include all prior 

con~~ictions and juvenile adjudications. and "shall include. uhere kiio\+n. 

for each conviction ( i )  ~iliether the defendant Iias been placed on probation 

and the length and terms thereof; and (ii) whether the defendant has been 

incarcerated aiid the length of incarceration." RCW 9.94A.030(13). To 

establish criminal histor!. "the trial court may rely on no more inforniatioii 

than is admitted by tlie plea agreement, or admitted. acknouledged, or 

proved in a trial or at tlie time of sentencing." RCW 9.94A.530(2). 

Acknowledgen~ent includes "not objecting to informatioil stated in the 

presentence reports." RCW 9.94A.530(2). Presentence reports are 

documelits prepared b! the Department of Corrections (at the court's 

request) under RCW 9.94A.500. 

Illegal or erroneous sentences may be challenged for tlie first time 

on appeal. Stute I*. Ford. 137 Wn.2d 472 at 477. 973 P.2d 452 (1999). 



The appellate court rc\ ic\\s the calculation of an offender score de novo. 

Si~rie 1, Or./egtr. 120 Urn. App. 165, 171. 84 P.3d 935 (2004). 

A trial court's findings are reviewed for substantial e\idence. 

Roger.\ Po/~r/o 1,. ( ' o ~ / n / i ; ~  11 i& Po/tr/o. 152 W11.2d 387 at 391. 97 P.3d 745 

(2004). Substantial e\ idence is ebidence sufficient to persuade a fair- 

minded. rational person of the truth of the finding. Rogers Po/u/o, tr/ 39 I : 

Sltrte C'trrlson. 130 n'n. App. 589 at 592. 123 P.3d 891 (2005). It is 

more than "a mere scintilla" of evidence. and must convince an 

unprejudiced thinking mind of the truth of the fact to which the e\ idence 

is directed. ,\'orth~ve\/ Pipeline Corp. 11. A ~ ~ ~ I I J  Cozrnty. 132 Wn. App. 

470. 131 P.3d 958 (2006). citing Davis v. Micro~oft  Corp . 149 Wn.2d 521 

at 53 1. 70 P.3d 126 (2003). 

In this case. the state filed a "Statement of Prosecuting Attornej ." 

which alleged that Mr. .Tohnson had numerous prior con~ictions. Supp. 

CP. Mr. Johnson did not admit or acknowledge any of these alleged prior 

convictions; nor did the prosecuting attorney offer any proof to establish 

them. RP 91 -96. No presentence report was ordered or prepared under 

RCW 9.94A.500, and so Mr. Johnson's failure to object to the 

prosecutor's allegations cannot be held against him under RC W 

9.94A.530(2). 



Despite tlie absence of an) e\ idence, the judgment and sentence 

included a finding that hlr. Johnson two prior felon) conkictions (as uell 

as other offenses that .'M aslied" and mere not included in the offender 

score.) CP 4. There is no indication in the record of how the court arri\ ed 

at this finding. RP 91 -96. Because the state produced no evidence 

establishing these con\ ictions, and because Mr. Johnson neLer ad~iiitted or 

acknowledged them, tlie coui-t's finding is unsupported and must be 

stricken. Roger-,\ Potliro. , upra. 

Despite finding 01114 two prior felonies, the court ineuplicabl~ 

calculated Mr. Johnson's offender score as three. and determined his 

standard range to be 13- 17 months. CP 4. The court did not indicate horn 

it reached this result. UP 91 -96. Gi\ en his two prior felonies and the 

washout period for the alleged 1993 VUCSA offense. Mr. Johnson should 

hak~e been sentenced uith an offender score of (at most) one. not three. 

See RCW 9.94A.525(2). Even if the alleged 1993 VUCSA were properly 

included. the offender score should 01114 have been two rather than three. 

For all these reasons. the sentence must be vacated, and the case 

remanded for resentenciug. 



CONCLUSION 

For tlie foregoing ~*easons. the conviction must be re1,ersed and the 

case remanded for a nc\+ (rial. In the alternati\e. the sentence must be 

vacated and the case rcnianded for a resentencing. 

Respectfully submitted on December 6, 2006. 
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