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1. The +trial court erred by vitiating and
denying  the Appellant his Sixth Anmendment Speedy

Trial Rights.

2. The trial court erred when it denied
the Appellant a fair and impartial +trial which is
guaranteed by the Fifth Amendment 2and Fourteenth
Amendment, as well as, the Sixth Amendment of the
Tnited States Constitution for America due primarily
to the judiecial bias and personal interest heing

exercised by the presiding Judge Cuthbertson.

3. The +trial court erred when it did not
mandate and require that the state produce actual
unchanged physical evidence to be utilized in trial in
contrast it allowed altered physical evidence to

be admitted in 1lieu of a broken chain of evidence

further abrogating the procedural due process rights
of Mr. Calhoun pursuant to the Fifth Awmendment and

Fourteenth Amendment of the nited States Constitution

for America.

L. The trial court erred by vitiating and
denying the Appellant's right to the Assistance of

Counsel for his Defense as guaranteed by the Sixth

ii



ASSIGNMENTS OF ERROR-Cont'd....
Amendment and applied to the states by way of the Fourteenth
Amendment Due Process Clause of the Tnited States Const. for

America.

5. The trial court erred when it allowed the state
Deputy Prosecutor, Mr. James S. Schacht to engage in direct
abuse of process and prosecutorial misconduct substantially
abrogating the appellant's Sixth Amendment, and Fourteenth

Amendment United States Constitutional rights.

Issues Presented on Appeal

1. Whether the trial court vitiated and denied the
appellant his Sixth Amendnent speedy trial right guaranteed

. -
within the Tnited States Cons#itution for America?

2. Whether the trial court Judge Cuthbhertson ahused
his discretion and performed Jjudicial hias, as well as, his
own personal interest arbitrarily affecting the appellant’s
rights under the Fifth Amendment, Sixth Amendment, Seventh,
Amendment, Fighth Amendment, Ninth Amendment,Tenth Amendment

as well as, Article VI of the Tnited States Constitution?

3. Whether the trial court erred by permitting the
State Prosecutor, Mr, James S. Schacht to admit an extremely
prejudicial booking photograph of the appellant during trial

iii
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and also not producing the actual inculpatory % exculpatory
evidence in trial, violating the appellant's right's under
the Fifth Amendment, Sixth Amendment % Fourteenth Amendment

of the "nited States Constitution for America®

4. Whether the trial court erred by vitiating andg
rejecting the appellant's Sixth Amendment right to conflict
free Assistance 6f Counsel under the “ixth Anmendment of the
Tnited States Constitution due to a irreconcilable conflict

between Mr. Calhoun and Mr. James A. Schoenberger?

5. Yhether the trial court erred when it enableqd
the DPA, Mr. James §. Schacht while cloaked under the color
|of state law to exercise prosecutorial misconduct and ahuse
of process against “r, Calhoun for exercising his rights to
be afforded protection under the Constitution of the "nited
States for America and its provisions under the Fifth,Sixth

& Fourteenth Amendment?
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liberally Construed

HEREBY PLEASE TAKE NOTICE BY THESE PRESENTS, that ™Mr., ABDTTL
K. CALMOUN, hereby submits this "STATEMENT QF ADDITIONAT.
GROUNDS FOR REVIEW® under RAP 2ule 10.10 and invokes RAP
Rule 1.2 (a) and (e¢) for support whereas the subject-matter
set forth within this document may in fact he liberally
interpreted with the object to reveal and precipitate light
upon this important matter now amidst this Honorahle

Appellate Court surely as necessity may indeed claim.
Introduction

Greetings! First and foremost my name is ABDUI . CALHOTNY,
I am 29 years old, the highest grade I accomplished was the
ninth (9) grade. I respectfully request that the Honorable
Appellate Court grant the appellant the privilege to indeed
be lesser strihgent adherence to the procedure regarding
drafting and composing‘this brief hereinafter referred to
as, the Appellant's "YTATEMENT OF ADDITIONAL GROTNDS FOR
REVIEW" insofar as, the requisites of Mr. Galhoun demand in
such an endeavor and undertaking. Truly, the appellant's
earnest concern is that Mr. Calhoun may find, cultivate and
develop a method which is sucecinet and easy to comprehend
and understand so that, the Yonorable Appellate Court may
grant relief and apply the appropriate remedy in the action

of this appeal.

Thus: Pro Se litigants pleading are to be construed
liberally and held to less stringentbstandard than formal
pleadings drafted by lawyers; if court can reasonably read
pleadings to state a valid claim on which litigant could
prevail, it should do so despite failure to cite proper

legal authority, confusion of legal theories, poor syntax
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and sentence construction, or litigant's unfamiliarity with
pleading. Haines v. Xerner, 404 7S 519, 30 LE42d 552,92 SCt
594 (1972)

"Courts will go to particular pains to protect pro se

litigants against consequences of technical errors if

injustice would otherwise result. 7S, V Sanchez, 8% F34 12/3
(D.C. Cir. 19925)

"Inder plain error review , petitioner must show that;
1) error occured; 2) error was clear or obvious; and 3)
error affected petitioner's substantial rights. IS V,MISUER
,99 F3d 644 (5th Cir. 1995)

"Defendant's right to effective assistance of counsel
applies not just at trial but also on direct appeal. Evitts
v. Lucey, 459 US 387, 23 LEd2d4 221, 105 SCt 2310 (10%5)

"Structural errors" call into question the very accuracy
and reliability of the +trial process and thus are not
amenable to harmless error analysis, but require automatic
reversal. McGurk v. Steinberg, 143 F3d 470 (Sth Cir. 1923%);
US v. Mortimer, 141 F3d 240 (3rd Cir. 1998%)

"Court of Appeal is obligated to correct plain srror when
error seriously affects fairness, integrity, public reputa-—
tion of judicial proceedings."!IS v. Miner, 108 F3d 9547 (8th

Cir. 1997)

B. STATEMENT OF THE GCASE

1. PROCEDURAL FACTS

On or about the 12th day of July, 2005, The Appellant

b=
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was charged with two(?) counts of robbery in the first deg—
ree contrary to RCW OA.55.190 and 9A.55.200(1i)(iii) one (1)
count of robbery in the second degree contrary to RCY 04,54
-190 and 9A4.55.210, and one(1) count of burglary in the fi-—
rst degree contrary to RCW 0A,54.027(1) (b) by information
and a "Declaration for Determination of Prohable Cause"upon
presentment first executed by DPA qorensonlquA #1511 (see
appendix #1 CP charging papers). Further, on the ?25th day
of October, 2705, Mr.Calhoun was charged with amended info—
rmation by a supplement declaration for determination of
probable cause presented by DPA Schacht WeBA % 17922, (see
appendix #2 CP charging papers). Next, On the 22nd day of
August, 2005, Mr. Calhoun asserted objections and didn't
assent nor consent to the trial courts willful violation of
the accused right to a speedy. (see appendii #3 Order Cont—
inuing trial). Then another ohjection was asserted against
the trial court's granting of a continuance over the set
trial date on 25th day of October, 2005, (see appendix #4CP
Order continuing trial). Again objection were asserted and
endorsed "under duress and inducement" on the 1/4th
December, 2005, (see appendix #5 CP Order Gontinuin trial).
Further, another objection was assérted to the trial court
allowing a continuance on 5th day of January, 20905, and on
the 24th day of January, 2005, (see appendix #46, and #7 CP
Order Continuing trial). Wext, Mr.Calhoun again objected to

another Order on Macch 4 2004 granted by Judge Worswick



(see appendix #3 CP Order Continuing Trial) furthermore, on
the 17th day of April, 2005, Mr. Calhoun asserted another
objection to the court permitting a continuance over the set
trial date. The continuance was again granted and indeed
endorsed (NMC) "No Further Continuances" in court by Judge
Lisa Worswick. Finally, on the 18th day of April, 2006h,while
during the outset of trial Judge Cuthbertson mentioned, "My
colleague the criminal presiding Judge has written emphatic-
ally on this case, "No More Continuances" this case is 258
days old." RP 3 line 4-10. Mr. Calhoun attempted to inform
the court before trial started that Mr. Schoenberger has had
a deliberate indifference and does not agree with the method
Mr. Calhoun has takenm to exercise his rights by the filing
of petitions to the government to acquire remedy and relief
in this action. RP 25 line 11—1?. Further on the 27th day of
April, 2006, Judge Cuthbertson stated to Mr. Calhoun that,"
The Constitution isn't stopping anywhere other than in this
courtroom. RP line 15-16. Next on the ?nd day of May, 2006,
Mr. Calhoun asserted to the court that the court appointed
counsel was unequivocally terminated. RP 3 line 8-15. Peace
Officer broke the chain of custody of the physical evidence.
Mr. Calhoun assert and contends that he assumes the reason
attorney Leslie Tolzin's statement was mentioned was because
there was indeed a lack of physical evidence in respect
to the Appellant's court proceedings. RP 21 line 9-16. Truly

do to the fact that the peace officer's returned the (safe)



physical evidence at the scene where the actual stop and
arrest was made back to the State's witnesses. RP 155 During
the trial a photograph labeled exhibit no.l1 was admitted on
the record into evidence over the objection of Mr. Schoenber
ger. RP 162 line 22-25. RP 1463 line 1-8 Secondly exhibit no.
2 was also objected to an admitted over Mr. Schoenberger's
assertion. RP 163 line 22-25. RP 164 line 1-2. Thirdly,again
Mr. Schoenberger made the same objection to exhibit no.3 and
it was admitted. RP 346 line 17-20. Next, Mr. Calhoun tried
to present an affidavit of truth to the court in trial
nevertheless, Judge Cuthbertson reiterated that, "they may
deal with the matter after lunch." In which it did not occur
or take place. RP 413 line 16-19. On the 11th day of May,
2006, Mr. Calhoun's endeavor to admit on the court record an
ﬁkfidavit of prejudice and an order of disqualification of
Judge was first curtailed by Judge Cuthberson. RP 425 1line
10-15. The Appellant again asserted and reiterated to the
court how there was a persistent ongoing conflict of

interest and deliberate indifference between Mr. Calhoun and

et

Mr. James A. Schoenberger denying the Appellant his righ

to the assistance of counsel under Argersinger v. Hamlin, 407

U.S. 25, 92 S.Ct(2006). The Appellant was silence by the
court., RP 425 line 18-25. RP 425 line 1-12. Mr. Schoenberger
objected to the court admitting exhibit no. 23. RP 435 RP435
line 21-25 RP 437 line 24-25. Subsequently, exhibit no. 23

was admitted for proof even though it was highly prejudicial

4



the court allowed it. RP 438 line 1-25., FExhibit no. 23 was
admitted over objection. RP 439 line 1-9. Mr. Calhoun again
then submitted an affidavit of prejudice on the record upon
open court against Judge Frank E. Cuthbertson. RP 454 line
14-25. Furthermore, while in trial Mr. Calhoun attempted
again to re-enter his petition for an order disqualifying
Judge Cuthbertson which was accepted and dishonored. RP 455
line 1-15. Mr. Calhoun also requested to have the state's
witnesses re-examined. The presiding Judge denied any all
requests made by the Appellant. RP 456 line 12-14. Further,
the Appellant contends that he did not believe that he
should be compelled to swear to any oath in regard to this
case while under examination in accord with the Washington
State Constitution Article 1 Section 6 which provides the
following as thus:
Art. 1, § 6 Oaths-Mode of Administering

The mode of administering an oath, or
affirmation, shall be such as may be
most consistent with and binding wupon

the conscience of +the person to whonm
uch ocath,

administered.
RP 459 line 1-25, Subsequently, Judge Cuthbertson said
to the Jjury that, "Mr. Calhoun just said yes in response
to his oath." RP 463 line 1-7. The Appellant suggests that
he should not be induced to swear to anyone or anybody for

for any reason whatsoever. Furthermore, Judge Cuthbertson



then decided to threaten the Appellant during the course of
the proceedings by saying that he would have a stun belt

applied to the body of Mr. Calhoun. RP 475

2. SUBSTANTIVE FACTS
The police report submitted by Officer E. Bell #L¥X137 noted
that "none of +the victims had any immediate visible
injuries, and no one asked for medical aid." (see Officer's
incident report). Mr. Ximbrough also stated that he didn't
suffer any injuries or pain during trial. RP 143 line 16=23
Next Mr. Kimbrough reiterated and changed his statements
claiming to be hurt after the Prosecutor Mr. James Schacht
realized and discovered that Mr. Kimbrough did not testify
to the offense of an actual assault in the second degree on
the witness stand which was needed to f%k the criteria of a
robbery in the first degree, established by the element of
inflicted bodily injury. Mr. Calhoun contends that this is
the factor, catalyst and stimulus needed to compound the
offense of robbery in the first degree which was reiterated
a second time. RP 170 line 2-15. Further, gquestions asked
and presented by Mr. James S. Schoenberger established that
Mr. Kimbrough wasn't able +to substantiate or exactly
profess what he was struck by. RP172 line 1-14. In addition
Mr. Kimbrough confirmed through his testimony that he never
required any medical attention. RP 188 line 9-11. Truly the

statements offered showed no injury, nor did the evidence.

W\



Furthermore, the court mentioned that Mr. ¥imbrough asserted
that when he was struck it didn't hurt him bad. RP 444 1line
17-19. Subsequently, Mr. Calhoun paraphrased and reiterated
what Judge Cuthbertson stated to him outside the presence of
the jury for the purpose of exposing the Judge Cuthbertson-'s
defacto personification of impartiality and dignity. RP 499
line 22-25. Next Mr. Calhoun was dragged from the courtroonm
in front of the jury. RP 500 line 1-13. On the 12th day of
May, 2006, the Appellant requested that the court provide a
copy of the petition for interrogatory, and the petition for
dismissal with prejudice for violation of the Appellant's
Constitutional rights. RP 5146 line 1-12. TWhile Mr. Calhoun
was upon the witness sﬁand Prosecutor James Schacht decided
to assert to the jury a comment attempting to discredit the

veracity of(Mr. Calhoun. RP 524

C. ARGUMENT

1. Whether the trial court vitiated and denied
Mr. Calhoun's right to a speedy trial as
h

s .
promulgated and guaranteed within the Sixth

Amendment of the Tnited States Constitution

for America?

AMENDMENT VI

In all criminal prosecution, the accused shall
enjoy the right to a speedy and public trial,
by an impartial jury of the State and district
wherein the crime shall have been committed,
which district shall have been previously
ascertained by law, and to be informed of the



nature and cause of the accusation; to be
confronted with the witnesses against ‘Thim;
to have compulsory process for obtaining
witnesses in his favor, and to have the
Assistance of Counsel for his Defense.

Indeed, Mr. Calhoun contends that his fundamental right +to
a speedy trial as promulgated by the %ixth Amendment of the
Tnited States Constitution was denied by the Pierce County
Superior Court. "Right to speedy trial is based upon Sixth
Amendment to the United States Constitution and is binding

on state prosecutions through the Fourteenth Amendment due

process clause." State v. Stimson, 794 P.2d 1220, 41 Yash.

App. 3835. The trial court violated the appellant's right to
substantive due process with the assistance of third party
interference administered by the court appointed attorneys
assigned to Mr. Calhoun's case. The appellant asserts that
each and every court appointed attorney decided to overlook
and impede Mr. Calhoun's efforts to demand and invoke his
Constitutional right to a speedy trial. During the course

of the preliminary trial court proceedings the appellant at

allowing the arbitrarily granted orders continuing trial in
the course of dealing before the set trial date was expired
and the court always usurped its authority under the color
of state law willfully. (see appendix #3;4;5;5;7;and® order
continuing trial). Furthermore, the appellant submitted and

filed a petition for dismissal with prejudice for violation

of Mr. Calhoun's right to a speedy trial.(Petition4/12/05).
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Next. Mr. Calhoun contends that the trial court erred by
arbitrarily violating 1% 7.S.C.A. § 3141 et. seq., by not
bring Mr. Calhoun to trial within the limits set within the
code without any regard of its willful actions of neglect
respecting its obligations and limitations. " The right to
speedy trial is as fundamental as any rights secured by the

Sixth Amendment." State v. Williams, 545 P.2d 572, 14 Wash.

App. 803, affirmed 557 P.2d 1331, {7 Wash. 2d 91A4. (1975).
The trial court delay was unreasonable and truly was not in
any way Jjustified in its actions of abolishing the speedy
trial rights of Mr. Calhoun. The appellant asserts that the
Pierce County Superior Court's actions in respect to this

matter must be indeed scrutinized under Barker v. Wingo, 407
b

U.S. 514, 92 S.Ct 2182, 33 L.Ed.2d 101, which in fact must
be applied to substantiate and confirm that the trial couq%
did not enervate abolish and vitiate the substantial rights
and substantive rights of Mr. Calhoun to be afforded a fair
and impartial speedy trial. Furthermore, the length of time

the éppellant was detained under pretrial incarceration was
for 258 days before he was brought tc trial. RP 2 line 4-1N
The pretrial delay was exceedingly unreaéonable in fact due
to the numerous opportunities the prosecutor had been given
during the course of the proceeding to immediately commence
the trial. Mr. Calhoun claims that the Pierce County trial
Court and its Prosecutor's Office doésn't have a reasonable
legitimate excuse for its deliberate contravention of the
CrR 3.3 Time for Trial rule; regarding its actions for not

9



adhering to the duties, obligation and limits prescribed in
the rule. Unequivocally, it is the trial courts obligation
to stay within the purview of its own established set rule.
Furthermore, the appellant declares that he developed and
asserted a pattern of objections upon the face of the trial
court record and it is prima facie evidence throughout the
proceedings that there was never any assent or consent, nor
was there ever a "meeting of the minds" by all the parties
involved for the court to permit any order continuing trial
yet, all orders were granted indeed Mr. Calhoun contends by
a means of duress, inducement, fraud and bad faith. Truly,
with that in mind the appellant assert and attest that he
never attempted to delay the trial court proceedings. CP 1
19324326327;28;343413;42. Further, Mr. Calhoun claims that
the states pretrial incachration was eXxtremely malicious,
arbitrary and oppressive. "unless the cause is shown by the
record, the burden rest upon the state to show good cause
for refusing to dismiss a prosecution for failure +to bring
accuseds the appellant to trial within sixty days

after information is filed." State v. lester,151 Wash. 227,

296 Pac 549 (1931). The trial courts actions was blatant
uncontrolled tyranny. "Right to speedy trial is fundamental

right." State v. Williams,557 P.2d1311,87 Wash.2d916(1974).

The trial court and all the attorneys assigned to handle

Mr. Calhoun's case displayed a penchant of antagonism and

10



bias towards the appellant from the inception of the trial
court proceedings for adamantly claiming that he had rights
under the Washington State Constitution and Tnited States
Constitution which must be acknowledged by the trial court
and afforded to Mr. Calhoun as protection as well as remedy
for the trial courts vitiation of +the appellant's rights.
The Pierce County Superior Court's sentiment about its
blatant violation of Mr. Calhoun's rights was apparent-just
deal with it at the appellate court level, it is not really
important at this time! Mr. Calhoun declares that this sort
of court mismanagement is surely outrageous contravening
of its duties when these types of structural errors are not
addressed at the trial court level. Next Mr. Calhoun states
that he believes that the trial court performed malfeasance
and must be dealt with. Furthermore, the court appointed
attorney assigned to the appellant's case acted within the
course of his/her duties under bad faith, contravention and
misrepresentation causing the effect of truly annihilating

any potential of fairness or impartiality that may be given

L]

even any could have been slightly detected by the attorneys
means of "third party interference" administered under acts
of collusion. "Defendant need not show actual prejudice in

order to prevail on constitution speedy trial claim; where

first 3 Barker (407 514) factors all weigh heavily against

11



government. Dogget v. TS, 505 547, 120 LEd 24 550 112 SCt

2686 (1992) US v. Doggett, 906 F2d 573 (11th eir199n). It's

unequivocal that the pretrial delay caused by Pierce County
materially affected and prejudiced Mr. Calhoun's right to a
speedy trial under the Sixth Amendment of the "mited States
Constitution for America. The trial court also violated the
Speedy Trial Act. "Speedy trial act requires that trial of
criminal defendant commence within 70 days from the date of
arrest, filing of indictment or informatién, or first appe-
arance before court whichever date last ocecurs;
if government fails to bring defendant to +trial within 70
day period, government nust dismiss indictment or

on motion of defendant." 7S v. Crawford,982F2d199(Ath19203),

Mr. Calhoun was not afforded a speedy trial as promulgated
by the Sixth Amendment. Nevertheless, the evidence is truly
replete throughout the trial court record of this breach by
the Pierce County Superior Court. If delay bhefore, trial
has been arbitrary, oppressive, vexations or prejudicial to
defendant's case and violates high standards for

criminal justice or would otherwise in

-]

administration o
all ramifications amount to such a delay an unfair trial
or in interest of fundamental fairness warrant a vacation
of conviction, it abridges Constitutional right to a speedy

trial. State v. Jestes, 448 P.2d 9217, 75 Wash.2d 47. "It is

the responsibility of the court to ensure a trial in accor-

dance with CrR® 3.3 CrR 3.3(a);State v. Jones, 49 Wash.App398

12



402, 743 P.2d 276 (1987) aff'd, 111 Wash. 2d 239 750 P,243
1133(19938). In conclusion, Mr. Calhoun respectfully request
that the proper remedy be applied in +this case which is a
order from the Appellate Court to reverse and vacate the

conviction of the Appellant with Prejudice accordingly.

2. Whether the trial court erred when it
displayed performed and administered direct
antagonistic Judicial Misconduct, Bias and
personal interest arbitrarily affecting its
~Oath neglecting Article VI of the Tnited
States Constitution for America. Furthermore
maliciously proscribing Mr. Calhoun's Fifth
Amendment Sixth Amendment Seventh Amendment
Eighth Amendment Ninth Amendment Tenth
Amendment and Fourteenth Amendment Tnited

States Constitutional right's?

(

Mr. Calhoun contends that he did not receive a fair trial.
Judge Frank E. Cuthbertson stated that, " The Constitution
stops in his(Judge Cuthbertson's) courtroom. RP 49 line 15—
15. Next the presiding Judge stated that he would attach an
electric stun belt to the appellant's body-just for merely
speaking within the courtroom on the record attempting to
invoke and stand upon the United States Constitution for
its full protection of Mr. Calhoun a Sentient Being of the
Republic. RP 474 Thus: "It is unconstitutional deprivation
of due process for government to penalize a person merely
because he has exercised protected statutory or constitu-—

12
L.



nal right"Blackledge v. Perry, 417 TS 21, 40 LEd 24 628, 94

SCt 2098 (1974). Subsequently, the appellant's Co-defendant

Verndeleao Joy Banks accepted a plea agreement and at that

moment the assigned counsel of record requested that the
trial court, Judge Frank E. Cuthbertson, recuse himself and
abdicate his authority due to his inclined proclivity and
sentiment of subtle antipathy and prejudice directed toward
Mr. Calhoun. RP 82 line 9-12. '"IUnder due process standards
, the appearance of fairness doctrine and Canon 3 (D)(1) of
the Code of Judicial Conduct, a court should disqualify it-
self if it has bias against a party or if its impartiality
may reasonably bhe questioned. In re Murchison, 349 7T.S. 133

136, 75 S. Ct. 23, 09 L.E4.242 (1955); State v. Madry,%¥n.

App. 61, 68-70, 504 P.2d 1156 (1972)." State v. Dominguez,

31 Wn.r| App 325, 914 P.2d 141 (199%4). Indeed, Mr. Calhoun,
claims that Judge Cuthhertson exercised and engaged within
the scope barratry and collusion during the course of the
appellant's proceedings. Further, Mr. Calhoun contends that
Judge Cuthbertson's perfidiousness and willfull ineffable
seditious conspiracy executed under the color o .
against Mr. Calhoun was crystal clear during the proceeding
that Judge Cuthbertson's purpose was not at all to support
the "Rights of the Accused, The Tnited States Constitution
, or The Washington State Constitution." The end result is

that Judge Frank E. Cuthbertson, was able to successfully

accomplish the act of abolishing and depriving Mr. Calhoun

14



of his "Substantive Rights and Substantial Rights," totally
eradicating any innuendo of his court maintaining any honor
and status of emulating a Constitutional court. Mr. Calhoun
encountered belligerent ridicule and grave prejudice as a
layman during the course of dealing within the grip of the
presiding Judges tribunal. Futhermore, Mr. Calhoun declares
that Judge Cuthbertson's sentiment and demeanor was not at
all truly indifferent during the trial court proceedings.
Therefor Judge Cuthbertson sustained and performed an abuse
of discretion repeatedly throughout the entire court ordeal
surely in violation of the Judges decorum, obligations, as
well as, limits in accordance with the CJC Canon 3 (A) (5),
and (D) (1) whereas, it was incumbent upon the trial court
Judge Frank E. Cuthbertson to duly recuse and unequivocally
disqualify himself as aforesaid Judge from presiding over
the appellant's court business. "The law goes farther than
requiring an impartial Judge it also requires that the

Judge appear to be Impartial." State v. Post, 118 wn 24 595

618 826 P.2d4 172, 837 P.2d 599 (1992) (guoting State v.

’

23 1154(1972

. L] DA b

M 2 wn

fadry, 2 wn App. 61, 70 504 P

[ fNa ) Mr Calho‘

. it e

contends that Judge Cuthbertson's antagonistic comments
directed towards the appellant during trial were extremely
obvious, Judge Cuthbertson's "Title of Nobility" granted
him the charter of "Unchecked Judicial Authority," in which
Mr. Calhoun adamantly contends that Judge Cuthbertson truly

exploited and breach Article VI 8§ 2 of The TUnited States

15



Constitution for America as well as, Article 4 % 28 Oath of
Judges of the Washington State Constitution. Surely if that
wasn't the case in chief. Why else would the Judge say that
the Constitution stops in his courtroom®(sic). Because, it
truly did! "Impartial means the absence of bias, either

actual or apparent."™ State v. YMoreno, 147 wn. 2d 500,507 5%

P3d 265 (2002). During trial Mr. Calhoun presented also an
affidavit of Prejudice and an order for disqualification of
against Judge Frank E. Cuthbertson. RP 425 line 10-25. Next
During trial the appellant requested to obtain an authentic
copy of the filed and stamped petition for interrogatories
in which Judge Cuthbertson pretended to have not reviewed
the drafts presented by the appellant due to their material
relevance of substantiating the (arcane) postulated form of
action. RP 10 line 1-25. Mr. Calhoun claims aéamantly that
the trial court willfully violated the Sixth Amendment of
the United States Constitution denying the him the right to
a fair trial, to the assistance of counsel for his defense
and unequivocally to scrutinize and verify the crux or gist
of the true n
Appellant, Mr. Calhoun, by compelling the prosecutor indeed
substantiate the gist of the form of the action and ground
of action. Further, Judge Cuthbertson denied Mr. Calhoun's
petition for dismissal with prejudice. RP 11 line 1-25.Next
the appellant asked to be rendered authentic filed copies

of the petitions presented to the court. The trial court

15



denied Mr. Calhoun's request. RP 515 line 24-25,RP 514 line
1-14. M™oreover, Judge Cuthbertson rejected the appellant's
petition for an order of disqualification of Judge as well
as, an affidavit of prejudice RP 455 line 1-14.Furthermore,
Mr. Calhoun asserts an affirmative claim that the trial
court violated also his Seventh Amendment Constitutional
right to a trial by jury under the rules of common law."The
common law is all the statutory and case law back ground of
England and the American colonies before the American

revolution People v. Rehman, 253 C.A. 24 119, A1 (Cal Rptr.

65 85. Mr. Calhoun's right to have the ground of action and
/or form of action presented within a common law courtroom
insofar as to verify the claim of the real parties of the
action and of the real parties in the action. Further, the
appellant assert; that the trial court vitiated the Eighth
Amendment also under the United States Constitution whereas
Mr. Calhoun should have been afforded and rendered complete
protection from the Pierce County Superior Court's exercise
of cruel and unusual punishment executed against Mr.Calhoun
for having the fortitude to stand up and
States Constitution and Washington State Constitution truly
for its protection. Indeed the appellant contends that he
was treated belligerently with antipathy cruelly by the
the trial court particularly during sentencing. Mr. Calhoun

originally had three (3) priors before becoming entangled

within the grip of the sham of the Pierce County Judicial

system. By the end of the court proceeding Mr. Calhoun was

17



willfully sentenced under the highest offender score that
that could have been attained maliciously which was a score
of nine (9) points with a sentence range of 129-171, months
in which the court swiftly laid down the most egregious and
harsh sentence possible without any evidence of there being
any aggravating factors to sustain such a cruel sentence.
Moreover, Mr. Calhoun believes that the trial court Judge
Cuthbertson's notion, sentiment, and predilection towards
Mr. Calhoun can be depicted as an effigy due to the Judge's
partiality which was indeed evident. Further, Mr. Calhoun
contends the reason the trial court Judge had a penchant of
bias and discrimination against the appellant is surely due
to the fact that Mr. Calhoun accused Judge Cuthbertson upon
open court of Sedition and of Judicial Misconduct and truly
for that reason alone Mr. Calhoun contend that the +trial
court Judge Frank E. Cuthbertson's impartiality was indeed
reasonably compromised. RP 425 line 1-25. Truly, the trial
court Judge was bias against the appellant. " A breach of
allegiance to one's government, usually committed through
levying war against such government or
comfort to the enemy. The offense of attempting by overt
acts to overthrow the government of the state to which the
offender owes allegiance; or of betraying the state into
the hands of a foreign power. Treason consists of two
elements: adhering to the enemy, and rendering him aid and

comfort. Cramer v. 7.S8., U.S.N.Y., 325 1T,S.1, A5 2.Ct. 918

19



932, 89 L.Ed.1441 a person can be convicted of treason only
on the testimony of two witnesses, or confession in open
court Article III, 8 3 of The Tnited States Constitution.
Whereas, Mr. Calhoun assert and attest that the trial court
Judge Frank ¥. Cuthbertson in fact stated that,"the Tnited
States Constitution wasn't stopping anywhere other than his
courtroom.” RP 49 line 15-16. Mr. Calhoun contends this is
unequivocally an act of seditious treasonous subhtle averred
acknowledgement in open court by the presiding trial court
Judge Frank E. Cuthbertson. Next Judge Cuthbertson, denied
Mr. Calhoun's Ninth Amendment Tnited States Constitutional
right and substantive rights by his administration and acts
of collusion. " An agreement between two or more persons to
defraud a person of his rights by the forms of law, or to
obtain an object forbidden by law. It implies the existe$ce
of fraud of some kind, the employment of fraudulent means,

or of lawful means for the accomplishment of an unlawful

purpose. " Tomiyosu v. Golden, 81 NEV. 140, 400 P.2d 415.

Next Mr. Calhoun contends that the trial court violated the
Tenth Amendment of the Tnited States Constitution by surely
abrogating the appellant's inalienable rights and/or those
substantial and substantive rights that are reserved by the
people respectively as promulgated. Finally, the Appellant,
Mr. Calhoun claims that the Pierce county trial court also
vitiated and/or abolished the Fourteenth Amendment of the

United States Constitution for America. " Where rights

secured by the federal constitution are involved, there can

19



be no rule making or legislation which would abrogate them.

Miranda v. Arizona, 384 T.S. 43%5; 865 S.Ct 16A02; 15 1.E4°d

(1946). Furthermore, it was established upon the record of
the proceeding as well as, by the actions of everyone that
was involved indirectly and directly with Mr.Calhoun's suit
that Judge Frank E. Cuthbertscn d4id exercise and administer
his own capricious unchecked despotic Judicial decisions in
the appellant's case under the color of state law primarily
due to the Judges partisan attitude of fascism which indeed
was ostentatiously displayed by Judge Cuthhertson while he
presided over this matter willfully abusing his discretion
through the Judgé‘s prescribed "Title of Nobility and Honor

" zranted under the color of law.

|

3. Did the trial court err when it did not
mandate and require that the state produce the
actual physical evidence to be wutilized in
trial in contrast it allowed altered physical
evidence to be admitted in 1lieu of a broken
chain of evidence by abrogating the procedural
due process rights and egqual prot
of Mr. Calhoun pursuant to the Fifth Amendment
and Fourteenth Amendment of the Tinited States

Constitution for America?

Mr. Calhoun contends affirmatively, that he did not receive
a fair trial under the due process clause and/or receive

equal protection of the law. The appellant claims that due

20



primarily to the actions of the Lakewood Police Department
and the Deputy Prosecutor, Mr. James S. Schacht wilfully to
disregard the investigative agencies practical formalities
in respect to the stringent procedural requirements of the
collection of substantial evidence during the initial steps
of the investigation by the officers involved in the matter
under scrutiny which should have been to preserve all items
collected. The chain of evidence was allowed to breached by
the Lakewood Police Department and its primary officer who
composed the initial report of the incident and collected
the evidence, Officer Eric Bell, LX r 137., within his duty
of actually collecting the material evidence during the in-
vestigation officer E. Bell did not retain, secure and/or
preserve all the substantial relevant evidence by taking
d11 evidence that indeed were the fruits of the offense and
incident immediately enter and book all articles collected
as evidence into the property room at the Lakewood Police
as required instead Officer E. Bell released the evidence
(i.e. safe) at the scene where the stop and arrest of the
appellant was carried out. Officer E. Bell averred, "I took
digital photographs of the truck, the bandanas, the safe
before moving the items. I then collected the bandanas 1in
an evidence bag. I took the safe back to my car and asked
Isha to identify the safe. Isha quickly identified the safe

as hers. Before giving Isha her safe back she opened the
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safe with her key so we could see what was inside. The safe
contained approximately four hundred dollars in cash and
several paper documents that belonged to her and her family
.I then released the safe to her. The safe was photographed
before returning to Isha. All other evidence in this case
was booked into a secure evidence locker at the Lakewood
Police Department."Mr. Calhoun contends that the Lakewood
Police Department indeed had a duty to preserve all the
substantial evidence so that it could have bheen presented
by either party at trial, not just some evidence that it so
determined was more important than the other. It is prima
facie evidence that the chain of custody was broken and/or
breached by the investigative officer's. The lLakewood Peace
Officers presented photographs of the exterior of the safe
but not photographs of the inside or its contents which was
therein to have been approximately Four Hundred ($400.00)
United gtétes Dollars Currency of the Federal Reserve that
was presumed to have been taken by Mr. Calhoun which is an
erroneous conjecture. (see Officer Eric Bell's arrest and

port incident noc. 051920143.1)

102n143.1). Next"Fundament
fairness" requirement of due process, as imposing on police
an undifferentiated and absolute duty to retain and
preserve all material that might be of conceivable

evidentiary significance in a particular prosecution

. Arizona v. Youngblood, 482 7.S., 51 1N9 S.Ct 333, 102,L.Ed

281, 57 S.Ct(1988). During trial the testimony of the

that, "The police put the spotlight on them and we made our
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identifications. He brought back the safe and left." RP 156
line 17-18. "The duties of ©preservation and disclosure
apply equally to the prosecution police, other investgatory
agencies, and persons handle of evidence with the consent

of such official." Tnited States v. Bryant,439 F.2d 542 A50

(D.C. Cir 1971);Barbee v. Warden, 331 F.2d 842, %45 (4thCir

1964) ;Imbler v. Craven, 298 ¥ Supp 795 2N5-807 (CD.Call19%h?)

Cert. Denied, 40N 7T.S. 845 (1070). Mr. Calhoun contends the
Lakewood Police Department assisted the deputy prosecuting
attorney with violating the appellant's right rendered as
promulgated under the equal protection and due process of
law clause found within the Tinited States Constitution for
America. In that the Lakewood Police Department abused its
discretion and procedure by not gathering and admitting all
material pieces of physical evidence that)was claim to be
fruits of the offense and crux of the action. The appellant
declares that his Fifth Amendment Constitutional right was
vitiated as well as, Mr. Calhoun's Fourteenth Amendment

United States Constitutional right by the Lakewood Police

J

Department and the Pierce County Prosecutor's Office by its

+

authorized representative; Mr. James S. Schacht, in which
he chose to vindictively by a means of malice purse a
conviction of robbery in the first degree knowingly without
the actual physical evidence transmuting Mr. Calhoun's case
to an unfair adversarial game and miscarriage of justice.
The state prosecutor should have unequivocaliy demanded for
all the evidence to he preserved and not discarded but that

23



was not the case. Truly, all evidence whether it was indeed
inculpatory or either exculpatory, shouldn't have bheen left
at the scene but instead secured and taken to the ILakewood
Police Department and placed inside of the evidence room to
be stored until time for trial. "The due process clause of
the Fourteenth Amendment requires the state to disclose to
criminal defendants favorable evidence that is material

either to guilt or to punishment. 'nited States v. Augurs,

427 .S, 27 (1974); Brady v. Maryland, 373 7.3, 83 (1953),

In conclusion, Mr. Calhoun respectfully regquests that this

case be remand with an accompanying order for new trial.

L. Whether the trial court erred by vitiating
and rejecting the appellant's right to the
assispance of counsel for his defense under
the Thited States Constitution for America,
due to a persistent irreconcilable conflict
and absolute break down of communication that

destroyed the attorney-client relationship?

- . =22
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effective assistance of counsel during the course of (1)the
preliminary states of the appellant's court action, due to
the fact that the court appointed attorney, Yr. James
A. Schoenberger was extremely overburdened with really
an excessive amount of Pierce County Trial Court caseload

that severely impeded Mr. Calhoun's right to be rendered
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a conflict free attorney-client relationship that certainly
developed and lead to an absolute irreconcilable conflict
and total breakdown of communication as well as, trust that
in effect caused an irreparable attorney-client connection
leaving Mr. Calhoun in an awful state of dismay giving the
appellant no other option at all hut, to attempt to express
his matters to the court but, the Appellant, Mr. Calhoun,
was soon thereafter clearly able to understand that indeed
water had extended to land and that Mr. Calhoun had no real
ground to stand on within Judge Cuthbertson's courtroom. Do
to the demise of the Tlnited States Constitution in which
the presiding Judge overtly declared its non existence. (2)
During the threshold stages and inception of Mr. Calhoun's
trial court action the appellant informed the court that
the trial court assigned Attorney, Mr. Schoenberger stated
to Mr. Calhoun at during an attorney-client encounter that,
"The State of Washington was going to burn the appellant at

the stake, and it was going +to wuse The Tinited States

o

Constitution teo ignite the fire at his feet." During a vist
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¥ext, Mr. Calhoun informed the trial court presiding Judge
Cuthbertson, which proved to be of no help in which no help

or remedy was granted. (3) Furthermore, on the 2nd day of

June, 2006, during the judgement and sentencing juncture of
the trial court action Attorney Schoenberger again provied

that he held a deliberate indifference and would not assist

Mr. Calhoun with aScertaining and substantiating a true and
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correct valid offender score which should have reflected a
of fender score of three (3) points at the most and not nine
(9) which was presented erroneously to inflict cruel and
malicious acts of punishment just Dbecause the presiding
trial court Judge had the color of authority to prescribe
such a harsh sentence. Mr. Schoenberger didn't dilligently
endeavor to solicit any legal grounds to predicate any fact
that could be utilized to mitigate the sentence. There was
no (PSI) Presentence investigation report conducted,nor was
Attorney Schoenberger ready to give an independent account
or calculation of the offender score once the sentencing
proceeding commenced. RP 4 line 5-R. Instead Mr. Schoenberg
intentionally allowed the Pierce County Prosecutor Mr.James
S. Schacht to erroneously deceive the presiding Judge with
an improper offender score of nine (9) points so, that, the
trial court would prescribe a Judicial determination of 171
months of punitive incarceration at sentencing. Further,
Mr. Calhoun objected to the miscalculated offender score
and violation of his Fifth Amendment, Sixth Amendment, and

1 T - TT-n 2

Fourteenth Amendment TUnited States Con

w

titutional right. RP
RP 8,9. Due primarily to the persistent irreconcilable con-
flict and breakdown of communication between Mr. Schoenberg
and the appellant. Mr. Calhoun contends that it caused also
a tobtal denial of counsel and miscarriage of justice.Truly,
Mr. Calhoun believes the trial court erred when it allowed
Attorney James A. Schoenberger to engage in " Third Party

Interference," and "Conflict of Interest™ which had Dbecone
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irreparable developing into a complete depravation of the
appellant's rights proving to be misrepresentation, acts of
subterfuge, bad faith and collusion being duly accomplished
through the performance of Attorney Schoenberger. On the 19
th day of April, 200h, Mr. Calhoun informed the court of
the deliberate indifference and conflict of interest which
was irreparable denying ¥r. Calhoun of a fair trial. RP 25
line 9-19. On the 2nd day of May, 2015, Mr. Calhoun fired
and/or attempted to discharge *r. Schoenberger, as well as,
all the other failed attempts prior to commencing trial 1P3
line 4-5. "No special formality is required to discharge an
attorney an any act of client indicating an unmistakable

purpose to sever relations is sufficient." Barr v. Day, 124

Wash. 2d 313 879 P.2d 912 (wa.0%/11/1994). "Unlike general
| .

contract law under a contract befween an attorney and a

client, a client may discharge the attorney at any time

with or without cause." ¥imball v.PUD 1, A4 "ash. 2d 252,

257, 391 P.2d 205 (19A4). Further provided, On or about the
3rd day of May, 2004, Mr. Calhoun again asserted in open

LY 4 ~—

court that Mr. Schoenberger was no

+ 2 .
t his attorney e didn't

-
.
e

have the assent nor consent required by Mr. Calhoun to be
the appellant's authorized representative. RP 3 line 8-15.
Unfortunately, the trial court disregarded all matters that
the appellant attempted to express on the record. "Right to
conflict free representation derives from Sixth Amendment

as applied to states by due process clause of the

Fourteenth Amendment." fGarcia v. Buannell, 33 F34 1193 (oth

N
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Cir 1994). On or about the 27th day of April, 2075, During
Mr. Calhoun's preliminary trial court hearing the appellant
informed the court that Attorney Schoenberger had stated to
the appellant during a brief encounter at the Pierce founty
Correctional Facility that, "The Constitution stops at the
Washington-Idaho Border." RP 4R line 20-?5, Furthermore, he
also declared, "The State of "Washington was intending to
burn Mr. Calhoun at the stake and use The Tnited “tates
Constitution as the ohject to idignite the flame at
the appellant's feet." P 47 line 4-75. Indéed it is surely
substantiated by the record that Judge Cuthbertson offered
aid and support to Mr. Schoenherger's assertions. Further,
Mr. Calhoun contends that good cause was presented to the
court hefore trial commenced in which the trial court could
and certainly should have permitted Attorney Schoenberger
to withdraw due to the substantial prejudice affecting the
appellant's attorney-client relationship. The trial court
erroneously neglected to appropriately resolve the matter.
"Reversal is mandated if prejudice 1is proven on attorney-—

Ty LY
i N

Y . L £ T
v. Morrison, 442 T2 341, 45 LEB4 24

o

client relationship.”

564, 101 SCt 545 (1931), Further, on the 19th day of April,
2006, Attorney, James A. Schoenberger stated in open court
"There are serious issues affecting my ability to
communicate with this man about his defense." RP 35 linel5—
16. Attorney Schoenberger acknowledged that a conflict also

existed between himself and the appellant but, the trial
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court refused to ascertain the actual degree of contention.
"The breakdown of a relationship between attorney anAd
defendant from irreconcilable differences effectively
results in the complete denial of counsel. Therefor, unlike
a clainm of ineffective assistance of counsel, there is no

requirement to show prejudice. In re Personal Restraint of

Stenson, 142 ¥n. 24 710, 722, 15 P.3d 1 (2001) (Stenson?)

(citing United States v. Moore, 159 F.2d 1154, 1152 (9thecir

1998). Mr. Calhoun contends that there was evidence entered
upon the court file; a petition of ineffective assistance
counsel and an affidavit of termination of ineffective
assistance of couhsel by the appellant before the inception
of trial to reveal the irreparable conflict. (Petition3-27-
NA). Next, due to the complete breakdown of communication
between Attorney Schoenberger and Mr. Calhoun,the Appellant
contends that Attorney Schoenberger exercised bad faith
and moral turpitude against Mr. Calhoun while Mr. James A.
Schoenberger was assigned to Mr. Calhoun's court case. He
continuously attempted to attain relief and a remedy from
the trial court but, was ultimately shunned because, of the
appellant's unorthodox method of exercising his claim upon
the record in the action. "A defendant dissatisfied with
appointed counsel must show good cause to warrant
substitution of counsel. Such as a conflict of interest, an
irreconcilable conflict, or a complete hreakdown

in communication." State v. Stenson, 132 ¥Wn.2d 588, 734 940
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P.2d 1239 (1997). "Sixth Amendment to Federal Constitution,
guaranteeing accused in criminal prosecution™ assistance of
counsel for his defense means effective assistance, as
distinguish from bad faith, sham, mere pretense or want of

opportunity for conferences. Fed. R. Crim. P. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>