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I. ASSIGNMENTS OF ERROR 

A. The portion of the written order of 

Judge Frederick W. Fleming dated May 1 2 ~ " ~  2 0 0 6  

stating that " p l a i n t i f f ' s  c l a i m s  were  d i s m i s s e d  

by r e s  j u d i c a t a  b e c a u s e  p l a i n t i f f  f a i l e d  t o  

p e r f e c t  h i s  c l a i m s  i n  t h e  p r i o r  a c t i o n  ( 0 5 - 2 -  

0 8 1 7 0 - 3 )  p u r s u a n t  t o  RCW 6 1 . 3 0  e t .  S eq . "  (CP 2 6 9 ,  

appendix G )  

11. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

A. Whether RCW 6 1 . 3 0  specifically prohibits 

a purchaser of real estate from filing a breach 

of contract action for monetary damages against 

the seller, if the purchaser does not pursue an 

equitable action to enjoin foreclosure of the 

subj ect property? 

B. Whether the order signed by Judge 

Culpepper on November 4 t h ,  2 0 0 5  dismissing M r .  

Benoit's equitable claims to enjoin foreclosure 

of his property for failure to post a $ 4 0 , 0 0 0 . 0 0  

security bond constitutes a "final judgment on 

t he  meri ts"  for t he  purposes of res judicata? 
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C. Whether Mr. Benoit's claims for 

equitable relief filed under Cause No. 05-2- 

08170-3 involved the same subject matter as the 

breach of contract action filed under Cause No. 

05-2-14225-7 for the purposes of res judicata? 

D. Whether Mr. Benoit's claims for 

equitable relief filed under Cause No. 05-2- 

08170-3 concerned the same causes of action as 

the lawsuit for breach of contract action filed 

under Cause No. 05-2-14225-7 for purposes of res 

judicata? 

111. STATEMENT OF THE CASE. 

Sharon Carlson and Robert Benoit entered into 

a real estate contract on June 4 th ,  1999, for the 

purchase of real property located at 5205 Sumner 

Heights Drive East, in Edgewood, Washington. (CP 

10-16) On February 15, 2005 Sharon Carlson filed 

a notice of intent to forfeit the real estate 

contract under Pierce County Auditor's file 

number 200502150735. (CP 176-182) On June lSt, 

2005 Ms. Carlson filed a declaration of 
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forfeiture under Piece County Auditor number 

200506010935 (CP 187-189). 

Throughout the months of May and June, 2005, 

Mr. Benoit made multiple attempts to pay off the 

contract. Mr. Benoit made numerous attempts to 

obtain a payoff figure, but Ms. Carlson and her 

attorney Eugene Hammermaster, refused to provide 

Mr. Benoit with the payoff amount. See 

Declaration of Robert Benoit at p. 2. (CP 235) 

Because Ms. Carlson refused to provide Mr. Benoit 

with a payoff flgure, on May 25th, 2005 Mr. Benoit 

filed a pro se complaint for equitable relief to 

stop the foreclosure of his property under Pierce 

County Superior Court Cause No. 05-2-08170-3. (CP 

77-81) Shortly thereafter Mr. Benoit retained 

counsel and filed an amended complaint for 

equitable relief to enjoin foreclosure of the 

property. (CP 88-91) On July 2gth, 2005 

Commissioner David H. Johnson signed an order 

requiring Mr. Benoit to post a $40,000.00 bond 

within ten days, in order to proceed with the 
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equitable action to enjoin the foreclosure. (CP 

112, Appendix C) Mr. Benoit could not come up 

with the $40,000 bond within the required 

timeframe, and as a result Mr. Benoit's amended 

complaint was dismissed with prejudice on 

September 2oth, 2005. (CP 124-125, Appendix E) . 

On October 2oth, 2005 Ms. Carlson's attorney 

filed a motion to clarify the earlier order of 

September 2oth, 2005. (CP 138) On October 27th, 

2005 Mr. Benoit's counsel filed a motion for 

permission to amend the complaint a second time, 

to add breach of contract claims. (CP 140-153). 

On November 4th, 2005 Judge Culpepper amended the 

earlier order of dismissal, ruling that 

"the previous order of dismissal entered on September 20"', 2005 
was intended and does hereby dismiss [sic] claims of plaintiff 
including the original complaint and the amended complaint filed 
by the Plaintiff. That all claims of the Plaintiff were dismissed with 
prejudice and this order clarifies the same. That plaintiffs motion 
to amend the amended complaint is denied, but it is not prejudiced 
fi-om starting a new lawsuit for breach of contract." 

(CP 155-156, Appendix F) . Because Mr. Benoit was 

unable to procure a $40,000.00 bond within the 

required timeframe and because he was unable to 

obtain a payoff amount from Ms. Carlson, his 

APPELLANT'S OPENING BRIEF- 4 



property went into foreclosure. 

On November 3oth, 2005, Mr. Benoit filed 

another lawsuit against Ms. Carlson for her 

breach of the real estate contract under Pierce 

County Superior Court Cause No. 05-2-14225-7. (CP 

4-16) The new complaint asserted claims solely 

for breach of contract, and did not request any 

type of equitable or injunctive relief relating 

to the forfeiture proceedings. On January 12'~~ 

2006 Ms. Carlson filed an answer, affirmative 

defenses and additional counterclaims against Mr. 

Benoit for alleged Waste and contamination upon 

the subject property. (CP 26-33) 

On April 7th, 2006 Ms. Carlson filed a 

motion for summary judgment, requesting that all 

claims of plaintiff be dismissed, "as they are 

barred under the doctrine of Collateral Estoppel 

and/or Res Judicata and/or CR 12 (b) (6) , failure 

to state a claim upon which relief can be 

granted". ( C P  196-197) The motion for Summary 

Judgment also requested Summary Judgment as a 
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matter of law with respect to her waste 

counterclaims. (CP 268-270) On May 12th, 2006 

after hearing oral argument from counsel, Judge 

Fleming made the following oral decision: 

The Court: I think it's res judicata that your clierlt didn 't perfect 
tlze cause of action tlze way they were supposed to. And I'n1 goiizg 
to grant defelzdalzt 's Sumnzaly Judgi~zelzt arzd disr~ziss the clainz. Iiz 
refererzce to the waste issue, I think there is factual issues both as 
to liability aizd as to danzages. 

Mr. Gray: And in the basis - the basis - I jus t  Ivarzt to - Ize 
did~z 't perfect his clairn under the statue, correct? 

The Court: Under the statute. 
(5/12/06 Tr., pp. 16-17) That same day, Judge 

Fleming signed an order dismissing Mr. Benoit's 

breach of contract claims, but denied Ms. 

Carlsonls motion for Summary Judgment her 

Waste Counterclaims. Judge Culpepper inserted the 

following handwritten language into the order: 

Plaintiff's claims were disr~zissed by res judicata because plairztlff 
failed to perfect his clailtzs in the prior actiorz (05-2-081 70-3) 
pursuant to RCW 61.30 et. Seq. 

(CP 269, Appendix G) Mr. Benoit filed a timely 

appeal of that order on June 

277) and on July 7th ,  2006 Ms. Carlson voluntarily 

dismissed her waste counterclaims without 
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prejudice. (CP 280-281) Neither party offered a 

transcript of the November 4, 2005 hearing before 

Judge Culpepper in their summary judgment 

pleadings for Judge Fleming to consider. 

Appellant's counsel filed a motion to supplement 

the record before this court with the 11/4/05 

transcript of Judge Culpepper's ruling, but the 

motion was denied. 

IV. LEGAL ARGUMENT 

A. The Real Estate Contract Forfeiture Act 
does not expressly require a purchaser 
of real estate to pursue an equitable 
action to enj,oin foreclosure of their 
property as a condition precedent to 
filing a breach of contract action 
against the seller (Issue A) 

This appeal may present an issue of first 

impression to this court. Namely, whether the 

Washington Legislature intended the Real Estate 

Contract Forfeiture Act (codified at RCW 61.30) 

to prohibit a purchaser of real estate from 

filing a breach of contract action against the 

seller for the seller's breach of the Real Estate 

Contract, the purchaser does not pursue 

equitable action to enjoin foreclosure of the 
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subject property under RCW 61.30.110. Neither 

party briefed this issue before the trial court, 

and the Appellant could find no reported 

Washington case addressing this particular 

question. 

The difficulty seems to arise from two 

potentially conflicting portions of the Real 

Estate Contract Forfeiture Act, namely RCW 

61.30.020 (1) and RCW 61.30.100 (2) . RCW 

61.30.020(1) provides as follows: 

(1) A purchaser's rights under a real estate contract shall 
not be forfeited except as provided in this chapter. 
Forfeiture shall be accomplished by giving and recording 
the required notices as specified in this chapter. This 
chapter shall not be construed as prohibiting or limiting any 
remedy which is not governed or restricted bv this chapter 
and which is otherwise available to the seller or the 
purchaser. At the seller's option, a real estate contract may 
be foreclosed in the manner and subject to the law 
applicable to the foreclosure of a mortgage in this state. 

RCW 61.30.020(1) (emphasis added). However, RCW 

61.30.100 (2) states that 

(2) Except as otherwise provided in this chapter or the 
contract or other agreement with the seller, forfeiture of a 
contract under this chapter shall have the following effects: 

(a) The purchaser, and all persons claiming through 
the purchaser or whose interests are otherwise 
subordinate to the seller's interest in the property 
who were given the required notices pursuant to this 
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chapter, shall have 110 further rights in the contract 
or the property and no person shall have any right, 
by statute or otherwise, to redeem the property; 

(b) All sums previously paid under the contract 
by or on behalf of the purchaser shall belong to and 
be retained by the seller or other persoil to whom 
paid; and 

(c) All of the purchaser's rights in all 
improvements made to the property and in 
unharvested crops and timber thereon at the time the 
declaration of forfeiture is recorded shall be 
forfeited to the seller. 

RCW 61.30.100(2). At the summary judgment hearing 

before Judge Fleming, Mr. Carlsonfs attorney 

argued that Judge Culpepper's order of 11/4/05 

allowing Mr. Benoit to bring a separate breach of 

contract action was wrong, and that Judge Fleming 

should act as an appellate judge and sua sponte 

reverse Judge Culpepper's earlier decision. 

Mr. Kirzg: Altd what happened, so I can resolve tlze procedural 
issues related to tlzat, was at tlze lzearilzg for tlze disr?zissal 
of that action. The language was irzterliizeated into that 
order wlziclz indicated he may brirzg arz action for breaclz of 
contract orz this rnatter even tlzouglz tlze lawsuit that he 
failed to stop the forfeiture was disr?zissed witlz 
prejudiced.[sic] And respectfully Judge Culpepper was 
incorrect about tlzat because--- 

Tlze Court: Now, this botlzei~s me. You - what do you want rlze to 
do? You want nze to be arz appellate court for tvlzat Judge 
Culpepper did? Slzouldlz 't this properly be back before 
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Judge Culpepper? 
(5/12/06 Hrg. Tr., pp. 5-6). Mr. King, the 

Attorney for Ms. Carlson, also admitted on the 

record that he did not brief the issue before the 

trial court of whether RCW 61.30.100 (2) prevents 

Mr. Benoit from filing a breach of contract 

action 

Mr. King: ... Judge Culpepper was not col~zrnelzting on tlze 
validity of that lawsuit. That issue waslz 't briefed, but tlze 
statute 61.30.100 provides clear and speczfic basis by 
whiclz aparty attempts to stop a forfeiture if in fact there is 
grourzds to stop tlze forfeiture. 

(5/12/06 Tr., p. 15, lines 15-19). It is telling 

that neither party provided any briefing nor 

cited a single case for the sole issue upon which 

Judge Fleming based his decision, namely Mr. 

Benoit's "failure to perfect his claims pursuant 

to RCW 61.30, et seq". The Act clearly indicates 

that "...This chapter shall not be construed as 

prohibiting or limiting any remedy which is not 

governed or restricted by this chapter and which 

is otherwise available to the seller or the 

purchaser." RCW 61.30.020(1). 

Because the Appellant could find no reported 
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Washington Case addressing this question, it 

seems appropriate to review the available 

legislative history pertaining to the Act. The 

various drafting committees for the Real Estate 

Contract Forfeiture act prepared several volumes 

of drafting history, including an extensive 

compilation of "questions and answers" relating 

to the act authored by David H. Rockwell. 

Question No. 63 states as follows: 

Q:  What if the property has already been sold or encumbered 
to a third party? 
A.: If such third party is a bona fide purchaser or encumbrancer 
for value, his or her rights will not be affected by the action to set 
aside.. .In that event, the purchaser's remedy would be limited to a 
personal action against the seller. 

See Appendix A, pp. 36-37 (emphasis added). The 

available legislative history materials do not 

provide any details as to what types of "personal 

actions against the seller" may be possible. 

Regardless, this statement clearly indicates that 

the act does not prohibit a "personal action 

against the seller". Because a "personal action 

against the seller" is not prohibited by the act, 

a "personal action against the seller" would 
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clearly constitute a type of action that "is not 

governed or restricted by this chapter [RCW 

61.301 and which is otherwise available to the 

seller or the purchaser". See RCW 61.30.020(1). 

The act clearly makes no reference to a breach of 

contract action, which is certainly one category 

of "personal actions against the seller". As 

such, the only logical conclusion would be that a 

breach of contract action is not "governed or 

restricted" by RCW 61.30. 

In the case of C h a r l e s  McKown v .  F l o y d  D a v i s ,  

47 Wn.2d 10, 285 P.2d 1048 (1955) the court was 

presented with the question of whether the "...vendee 

named in an earnest money agreement, who has been unsuccessful in a 

prior action to rescind that contract on the grounds of fraudulent 

representations, can subsequently maintain an action for specific 

performance of that contract?". C h a r l e s  McKown v .  F 1  o y d  

D a v i s ,  4 7  Wn.2d 10, 11, 285 P.2d 1048 (1955) . In 

McKown, the court found that 

The former action, while it finally determined the respondents' 
right to avoid the contract on the evidence there presented, did 
nothing to place beyond the reach of respondents the means of 
compelling appellants to specifically perform the terms of the 
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co~ltract by which the parties were bound. We do not consider the 
fornler action as a bar to this action. 

McKown v. Floyd, 47 Wn.2d at 19. Although not 

directly on point to the instant case, McKown is 

illustrative of the conclusions reached by 

Washington Courts many decades ago In deciding 

similar types of issues. 

B. Judge Culpepper's November 4th, 2005 
order did not bar Mr. Benoit from filing 
a separate breach of contract action 
against Ms. Carlson due to res judicata. 
(Issues B-D) 

1. The order of November 4th, 2005 was 
not a "final judgment on the 
merits" 

As noted earlier, on May 25th, 2005 Mr. 

Benoit filed a pro se action to restrain the non- 

judicial foreclosure proceedings against his home 

instituted by Ms. Carlson. (CP 77-81) On 

September 2oth, 2005, Mr. Benoit's equitable 

claims were dismissed solely because Mr. Benoit 

could not immediately produce a $40,000.00 bond. 

(CP 124, Appendix E) After the initial order of 

dismissal, both parties sought clarification of 

the order. Ms. Carlson filed a "mot ion to clarify 
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order of dismissal" on October 2oth, 2005 (CP 138) 

and on October 27th, 2005 Mr. Benoit filed a 

"motion for permission to amend complaint a 

second time". (CP 140-153) It is evident from 

these filings that both parties wanted 

clarification on precisely what claims were 

dismissed by original order of 9/20/05, and 

whether Mr. Benoit could still pursue breach of 

contract claims against Ms. Carlson. 

After considering both parties' motions, 

Judge Culpepper entered a second order on 

November 4, 2005. (CP 155, Appendix F) Judge 

Culpepper intentionally inserted handwritten 

language into the November 4th, 2005 order, which 

stated "That p l a i n t i f f f  s motion t o  amend the 

amended complaint i s  denied, but i t  i s  not 

prejudiced from s tar t ing  a  new lawsuit for  breach 

o f  contract".  (CP 155, Appendix F) This language 

made very clear that only Mr. Benoit's equitable 

claims to stop the forfeiture were dismissed, and 

that Mr. Benoit \\is not prejudiced" from filing a 
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separate action for breach of contract. 

In the instant case, the only possible reason 

Judge Culpepper would have inserted the 

handwritten language into the 11/4/05 order was 

to address whether Mr. Benoit would be barred 

from filing a future breach of contract suit by 

Res Judicata and/or Collateral Estoppel. 

Washington Courts have held that "The threshold 

requirement of res judicata is a final judgment on the merits in the prior 

suit." H i s l e  v. T o d d  P a c i f i c  S h i p y a r d s ,  1 5 1  Wn.2d 

853, 865 93 P.3d 108(2004). The record makes clear 

that none of plaintiff's claims in the equitable 

action were actually litigated, and the action 

was dismissed simply because Mr. Benoit could not 

afford a $40,000.00 bond. No discovery was taken, 

and no decisions were made by any court as to 

whether Ms. Carlson breached the real estate 

contract or whether the forfeiture proceedings 

instituted by Ms. Carlson were proper. 

2. There is no concurrence of identity 
in the subject matters of the equitable 
action and the breach of contract 
action. 
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Even if the November 4 t h ,  2005 order was a 

judgment on the merits, which it was not, 

For the doctrine [of res judicata] to apply, a prior Qudgment must 
have a concurrence of identity with a subsequent action in (1) 
subject matter, (2) cause of action, (3) persons and parties, and (4) 
the quality of the persons for or against whom the claim is made. 

Loveridge v. Fred Meyer, 125 Wn.2d 759, 762, 887 

P.2d 898 (1995) (internal citations omitted). 

In the instant case, both lawsuits did 

involve the same parties. This is where the 

similarity ends, however, as the remaining two 

factors do not apply. 

First, the subject matter of the two actions 

are entirely different. The Washington Supreme 

Court has said the following on the issue of 

subject matter: 

'Ihis court has held that that the same subject matter is not 
necessarily inlplicated in cases i~lvolving the same facts. Sec liL/jies 
v. Cily of Sellttle. 13 1 LVn.2d 706, 712, 034 P.2d 1 179 (1097) 
(tinding diffcrcut sub.jcct matter in cases involving a master use 
permit n,hcrc the initial casc sought to nullify the city council 
decision and the second case sought damages); 124ellor v. 
C1har.i~berlin, 100 Wn.2d 643. 646. 673 P.2~1610 (1983) (finding 
di ffcrcnt sul?icct matter in cases invol\,ing the sale of property 
where the initial casc sought to cstablisl~ misrepresentation and the 
second case sought to establish a breach of the cot enant of'title). 

Hisle v. Todd Pacific Shipyards, 151 Wn.2d at 
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866. The action dismissed by Judge Culpepper on 

November 4th, 2005 was a complaint in equity to 

enjoin the forfeiture proceedings instituted by 

MS. Carlson. The second action was limited solely 

to breach of contract claims for monetary damages 

arising out of Ms. Carlson's breach of the Real 

Estate contract. 

Mr. Benoit's original pro se complaint was 

filed on May 25th, 2005 under Pierce County 

Superior Court Cause No. 05-2-08170-3. (CP 77-81) 

In his complaint, Mr. Benoit prayed for the 

following relief: 

WHEREFORE, Plaintiff prays for judgment as follows: 

1. That Defendant's Notice of Intent to Forfeit be stricken and 
dismissed. 

2. That Defendant Carlson, [sic] not be awarded attorney fees 
and costs for bringing said notice. 

3. That Plaintiff be allowed entry to his property to complete 
the remodel and corrections to deficiency 

(CP 79) The amended complaint filed on July 7th, 

2005 by Mr. Benoit's counsel prayed for the 

following relief from the court: 

WHEREFORE, Plaintiff prays for judgment as follows: 

1. For an order of the court declaring null and void Defendants' 
notice of intent to forfeit and declaration of forfeit; [sic] 
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2. for an order of the court reinstating the contract between the 
parties; 

3. for an order of the court requiring Defendant's to give a payoff 
figure; 

4. that Plaintiff be awarded his reasonable attorney's fees and 
costs in an alnount to be proven at trial, but in any event, in an 
amount of not less than $1500.00; 

5. that Plaintiff be allowed sufficient time to resolve the dispute 
with the Pierce County Health Department concerning the 
status of said property; and 

6. Such other and further relief as the court deeins just and 
equitable. 

(CP 90) In contrast, the complaint filed by Mr. 

Benoit in the breach of contract action under 

Cause No. 05-2-14225-7 requested the following 

relief: 

WHEREFORE, Plaintiff prays for relief, jointly and severally, 
against the Defendant as follows: 
1. For a judgment to be entered against the Defendant and in 

favor of the plaintiff in an amount to be proven at trial, but 
in any event, in an amount not less than $260,000.00; 

2. For an order of the court awarding Plaintiff his reasonable 
attorney's fees and costs in an amount to be proven at trial, 
but in any event, in an amount of not less than $1500.00; 

3. For an order of the coui-t allowing statutory interest to incur 
on said damage amount, fees and costs; and 

4. For such other and further relief as the court deems just and 
equitable. 

(CP 8) Washington Courts have also noted that, 

While there is a dearth of case law defining when the subject 
matter of cases differs, one noted authority has observed that when 
courts examine subject matter "[tlhe critical factors seem to be the 
nature of the claim or cause of action and the nature of the parties." 
Philip A. Trautman, Clair~z arzd Issue Pveclusiorz in Civil Litigation 
in Washington, 60 Wash. L. Rev. 805, 812-13 (1985). 

Hayes v. City of Seattle, 131 Wn.2d 706, 712, 934 
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P.2d 1179(1997) It is clear from even a cursory 

examination of the complaints in both cases, that 

the equitable action filed under Cause No. 05-2- 

08170-3 and the breach of contract action filed 

under Cause No. 05-2-14225-7 did not involve the 

same subject matters. It is also clear that 

The defense of res judicata is an affirmative defense and must be 
pleaded and proved. Wood v. Earls, 39 Wash. 21, 80 P .  837; 
Russell v. Mutual Lurnber Co., 134 Wash. 508,236 P. 96. When 
the defense of res judicata is pleaded and there is a denial thereof 
by reply, an issue of fact is presented which must be determined by 
the evidence thereon. Pugsley v. Stebbins, 87 Wash. 187, 15 1 P .  
501; Flessher v. Carstens Packing Co., 96 Wash. 505, 165 P. 397; 
Flesslzer v. Carstelzs Packing Co., 105 Wash. 694, 179 P .  100. 

G e o r g e  E .  L a r g e  v.  Edna R .  S h i v e l y ,  1 8 6  Wash. 

490, 497, 58 P.2d 808 (1936). Because Ms. Carlson 

failed to present sufficient evidence as to the 

concurrence of identity between the subject 

matters litigated in the equitable action and the 

breach of contract action, Judge Fleming should 

not have found that Mr. Benoit was barred by Res 

Judicata from filing his breach of contract 

action. 

3. There is no concurrence of identity with 
res~ect to the causes of action asserted 
in the equitable case and the breach of 
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contract case 

For res judicata to apply, there must also exist 

a sufficient concurrence of identity with both 

causes of action. Loveridge v. Fred Meyer, 125 

Wn.2d at 762. Washington Courts have noted that, 

While it is often said that a judgment is res judicata of every matter 
which could and should have been litigated in the action, this 
statement must not be understood to mean that a plaintiff must join 
every cause of action which is joinable when he brings a suit 
against a given defendant. CR 18(a) permits joinder of claims. It 
does not require such joinder. And the rule is universal that a 
judgment upon one cause of action does not bar suit upon another 
cause which is independent of the cause which was adjudicated. 50 
C.J.S. Judgments 5 668 (1947); 46 Am. Jur. 2d Jtidgnzerzts 404 
(1969). A judgment is res judicata as to every question which was 
properly a part of the matter in controversy, but it does not bar 
litigation of claims which were not in fact adjudicated. 

Seattle-First National Bank v. George Y. Kawachi, 

91 Wn.2d 223,226, 588 P.2d 725 (1978) . A review of 

the orders entered in the equitable action filed 

under Cause No. 05-2-08170-3 clearly show that no 

breach of contract claims were "adjudicated". In 

fact, the November 4 th ,  2005 order of Judge 

Culpepper clearly proves Mr. Benoit's breach of 

contract claims were not adjudicated, and could - 

be pursued in a separate action. (CP 155-156, 

Appendix F) 
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After Mr. Benoit filed the amended complaint 

for equitable relief on July 7, 2005 (CP 88-91), 

Ms. Carlson filed a motion for Summary Judgment 

on July 18th, 2005, requesting dismissal of Mr. 

Benoit's amended complaint. (CP 100-106) On July 

22nd, 2005 Judge Culpepper entered an order 

requiring Mr. Benoit to post a $40,000.00 

security bond within ten days. (CP 109, Appendix 

B) On July 29, 2005 Commissioner David H. Johnson 

signed an additional order, again requiring Mr. 

Benoit to post a $40,000.00 security bond within 

ten days. (CP 11-113, Appendix C) Mr. Benoit was 

unable to post the bond, and Ms. Carlson again 

moved for summary dismissal on August 25th, 2005. 

(CP 115-118) On September 14th, 2005 Judge 

Culpepper entered the following order: 

THE ABOVE MATTER coming on regularly for hearing upon the 
Defendant's Motion to dismiss the Plaintiffs Amended Complaint 
for failure to comply with the Court's Order of July 29th, 2005, and 
the Court having before it the files and records in said cause and 
listening to argument of counsel for each of the parties, finds that 
the Plaintiff has failed to comply with said Order as relates to the 
filing of a bond in the amount of Forty Thousand Dollars 
($40,000.00), 
NOW, THEREFORE, IT IS HEREBY 
ORDERED, ADJUDGED, and DECREED that if the Plaintiff has 
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not filed with the Court and delivered a copy thereof personally or 
by fax to the Defendant and/or the Defendant's Attorney, a Bond in 
the amount of Forty Thousand Dollars ($40,000.00) on or before 
the 19"' day of September, 2005 at 4:30 P.M. as provided and 
required in that certain order dated July 29'"' 2005 the Court will 
enter an Order Dismissing the Plaintiffs Amended Complaint. It is 
further 
ORDERED, ADJUDGED and DECREED, that upon the failure of 
the Plaintiff to file said Bond, the Defendant may present an Order 
of Dismissal, Ex Parte, in the fonn attached hereto at any time after 
4:30 P.M., September 19'~, 2005. 

(CP 120-121, Appendix D) Mr. Benoit could not 

procure the funds, and as a result his equitable 

claims were dismissed on September 2oth, 2005. (CP 

124-125, Appendix E) The order of dismissal 

stated in relevant part as follows: 

THE ABOVE MATTER coming on regularly for hearing before 
the Court and the Defendant having failed to file the bond as 
required by the Order of September 14'", 2005 on or before 
September lgt", 2005, 
NOW, THEREFORE, IT IS HEREBY 
ORDERED, ADJUDGED and DECREED that the Plaintiffs 
Amended Conlplaint be and is hereby dismissed with prejudice and 
with costs and attorney's fees incurred by the Defendant (reserved 
for determination at a subsequent hearing) in defending against the 
Plaintiffs Pro Se Complaint and Amended Complaint. 

(CP 124-125, Appendix E) In response to 

subsequent motions filed by both the parties 

described above, Judge Culpepper entered another 

order on November 4th, 2005, which read as 

follows: 

THIS MATTER having come before the above-entitled court and 
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having heard argument of counsel and reviewed all pleadings in 
this case, it is now, therefore, hereby 
ORDERED, ADJUDGED and DECREED that the previous order 
of dismissal entered on September 20"'~ 2005 was intended and 
does hereby dismiss claims of the plaintiff including the original 
complaint and the amended complaint filed by the plaintiff. That 
all claims of the plaintiff were dismissed with prejudice and this 
order clarifies the same. That Plaintiffs motion to amend the 
amended complaint is denied, but it is not prejudiced from starting 
a new lawsuit for breach of contract. 

(CP 155-156, Appendix F) It is crucial to observe 

that the proposed order prepared by Ms. Carlson's 

counsel for the hearing on 11/4/05 stated "...that the 

previous order of dismissal entered on September 20"'~ 2005 was intended 

to dismiss any and all claims of the plaintiff. ..I' . (CP 155, 

Appendix F) However, a careful review of the 

final order signed by Judge Culpepper on 11/4/05 

indicates Judge Culpepper deliberately crossed 

out the words "any and all" from Ms. Carlson's 

proposed order. (CP 155, Appendix F )  By crossing 

out these three words, Judge Culpepper clearly 

limited the order of dismissal to apply only to 

Mr. Benoit's equitable claims to enjoin 

foreclosure of the property. Furthermore, Judge 

Culpepper deliberately added the following 

handwritten language to the order: 
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That Plaintiffs illotioll to amend the complaint is denied, but it is 
not prejudiced from starting a new lawsuit for breach of contract 

(CP 155, Appendix F) By deliberately crossing out 

the words "any and all" and by affirmatively 

adding handwritten language to the order proposed 

by Ms. Carlson's Counsel, Judge Culpepper 

evidenced his clear and unequivocal intent that 

the order of 11/4/05 would not construed to 

dismiss "any and all claims" of Mr. Benoit, and 

would not prejudice Mr. Benoit "from starting a 

new lawsuit for breach of contract". (CP 155, 

Appendix F). A review of the orders regarding Mr. 

Benoit's equitable claims filed under Cause No. 

05-2-08170-3 clearly indicates that no breach of 

contract claims were "actually adjudicated" in 

the first action. 

When Ms. Carlson's attorney filed the motion 

for summary judgment in the breach of contract 

case on April 7th, 2006, Ms. Carlson requested 

dismissal of Mr. Benoit's contract claims on 

three theories, namely Collateral Estoppel (CP 

204), Res Judicata (CP 205), and failure to state 
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a claim upon which relief can be granted under CR 

12(b) (6). (CP 206) The order on Summary Judgment 

signed by Judge Fleming on 5/12/06 stated in 

relevant part as follows: 

The court having further heard oral argument from plaintiffs 
counsel and defendant's counsel and being otherwise informed of 
the factual and legal basis in support of and in opposition to 
defendant's motion, finds the following: 
Plaintiffs claims were dismissed by res judicata because Plaintiff 
failed to perfect his claims in the prior action (05-2-08170-3) 
pursuant to RCW 61.30 et. seq. Based on the foregoing, it is 
hereby, 

ORDERED, ADJUDGED AND DECREED that 
Defendant's Motion for Summary Judgment regarding plaintiffs 
claims is Granted. It is further hereby, 

ORDERED, ADJUDGED AND DECREED that Plaintiffs 
claims and causes of action are hereby DISMISSED WITH 
PREJUDICE. It is further hereby, 

ORDERED, ADJUDGED AND DECREED THAT 
Plaintiffs Motion for Summary Judgment regarding plaintiffs 
liability for defendant's waste counterclaims is DENIED. It is 
further hereby 

ORDERED, ADJUDGED AND DECREED that the sole 
remaining issue for trial in this cause is defendant's counterclaim. 

(CP 269-270, appendix G )  A careful review of the 

May 12th, 2006 order also indicates Judge Fleming 

crossed out certain portions of the proposed 

order on summary judgment submitted by Ms. 

Carlson. Specifically, the order drafted by Ms. 

Carlson's counsel initially stated that 

1. There are no material issues of fact which support 
plaintiffs claims. 
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2. To the extent ally issues existed with respect to the real 
estate contract forfeiture, those issues were dismissed with 
prejudice in Pierce County Cause No. 05-2-08 170-3. 

(CP 269, Appendix G) However, the final signed 

order clearly indicates Judge Fleming 

deliberately crossed out these two sentences 

proposed by Ms. Carlson, and added his own 

handwritten language that read: 

Plaintiffs claims were dismissed by res judicata because plaintiff 
failed to perfect his claims in the prior action (05-2-08 170-3) 
pursuant to RCW 61.30 et. seq. 

(CP 269, appendix G) Judge Fleming's order of 

5/12/06 clearly indicates Judge Fleming 

affirmatively rejected Ms. Carlson's arguments 

that Mr. Benoit's contract claims should be 

dismissed for failure to state claim under CR 

12 (b) (6) , Collateral Estoppel or that there were 

no issues of material fact which supported Mr. 

Benoit's claims. Washington Courts have noted 

early on that 

The burden of proving that a claim is res judicata is upon the 
defendant pleading the defense. We find Bradley v. State, supra at 
9 17, setting forth the rule as follows: 

[A] person relying upoil the doctrine of res judicata as to a 
particular issue involved in the pending case bears the 
burden of proving, by competent evidence consistent with 
the record in the former cause, that such issue was iilvolved 
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and actually detenllined, where it does not appear from the 
record that the matter as to which the rule of res judicata is 
invoked as a bar was necessarily adjudicated in the former 
action. Rufelzer v. Scott, 46 W11.2d 240, 280 P.2d 253 
(1955). 

Joseph Meder v. CCME Corporation, 7 Wn.App. 801, 

807, 502 P.2d 1252 (1972) (citing Bradley v. 

State, 73 Wn.2d 914, 442 P.2d 1009 (1968) ) . A 

review of the record clearly indicates that Ms. 

Carlson failed to demonstrate that any issues 

were "actually determined" in the equitable 

action dismissed by Judge Culpepper on November 

4th, 2005, and particularly that the breach of 

contract claims filed in the second lawsuit were 

"actually determined" in the first lawsuit 

dismissed by Judge Culpepper. 

V. REQUEST FOR ATTORNEYS FEES AND EXPENSES 
INCURRED ON APPEAL PURSUANT TO RAP 18.1 

Pursuant to RAP 18.1 (a) , (b) , Appellant Robert 

Benoit respectfully requests this court award Mr 

Benoit his attorney's fees, expenses and costs 

incurred in the prosecution of this appeal. This 

request is authorized pursuant to RCW 4.84.330, 

which provides as follows: 
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In any action on a contract or lease entered into after September 
2 1, 1977, where such contract or lease specifically provides that 
attorney's fees and costs, which are incurred to enforce the 
provisions of such coiltract or lease, shall be awarded to one of the 
parties, the prevailing party, whether he is the party specified in the 
contract or lease or not, shall be entitled to reasonable attorney's 
fees in addition to costs and necessary disbursements. 

Attorney's fees provided for by this section shall not be subject 
to waiver by the parties to any contract or lease which is entered 
into after September 21, 1977. Any provision in any such contract 
or lease which provides for a waiver of attorney's fees is void. 

As used in this section "prevailing party" nleans the party in 
whose favor final judginent is rendered. 
The Real Estate contract that is the subject 

of this litigation was signed by Sharon Carlson 

and Robert Benoit before a Notary on June 4th1 

1999, and was subsequently recorded on June 7th ,  

1999 under Pierce County Auditor's file No 

9906071183. The contract states, at 7 24, as 

follows: 

Attorneys' fees and costs: 
In the event of any breach of this contract, the party 
respoilsible for the breach agrees to pay reasonable 
attorneys' fees and costs, including costs of notice of 
service and title searches, incurred by the other party. the 
[sic] prevailing party in any suit instituted arising out of this 
Contract and in any forfeiture proceedings arising out of 
this contract shall be entitled to receive reasonable 
attorneys' fees and costs incurred in such suit or 
proceeding. 
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(CP 150) The contract between the parties clearly 

provides for an award of attorney's fees and 

costs to the prevailing party. As such, pursuant 

to 724 of the real estate contract, RCW 4.84.330 

and RAP 18.1, Mr. Benoit requests that upon 

conclusion of this appeal, the Appellant be 

awarded all of his attorney's fees, costs and 

expenses incurred in this prosecution of thls 

appeal. 

VI. CONCLUSION 

In the instant case, Judge Fleming abused his 

judicial discretion by effectively "reversing" 

Judge Culpepper's order allowing Mr. Benoit to 

file an independent breach of contract action 

against Ms. Carlson. Contrary to Judge Fleming's 

sua sponte ruling, the Real Estate Contract 

Forfeiture Act does not specifically prohibit a 

purchaser from filing a breach of contract action 

against the seller, if the seller has not 

enjoined the subject property pursuant to RCW 

61.30.110. As such, this court should reverse the 
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portion of Judge Fleming's May 12'". 2006 order 

dismissing Mr. Benoit's breach of contract claims 

due to res judicata, remand Mr. Benoit's breach 

of contract claims for trial, and award Mr. 

Benoit his attorneys fees, expenses and costs 

incurred in the prosecution of this appeal 

pursuant to RAP 18.1 and RCW 4.84.330. 

Respectfully submitted this 25th day of May 2007. 
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QUESTIONS AND ANSWERS REGARDING 

CONTRACT FORM 

AND 

REAL ESTATE CONTRACT FORFEITURE ACT 

David H. Rockwell 

Jones, Grey & Bayley, P.S. 
Bellevue 



Questions and Answers Regarding 

Contract Form 

and 

Real Estate Contract Forfeiture.Act 
Laws of 1985, ch. 237 

(proposed RCW ch. 61.30) 

David H. Rockwell, Bellevue 

A. Contract Form 

1. Q.: What situations is the contract form designed to 

address? 

A.: The contract form was not drafted for any particular 

type of property (e,g., residential, commercial, agricul- 

tural, etc.), but rather it is designed to be a general 

form which may be used in a variety of situations. As 

such, it has the inherent limitation of not being 

tailored to a specific property or transaction, and if 

used, the drafter must take the same precautions as 

with any other form to ensure that its provisions 
9 

accurately and completely evidence the intent of the 

parties. It is not the intention of the Washington 

State Bar Association to formally I1sponsort1 this form 

and one should not present it as being ltrecommendedll by 



i 
i 

t h e  f o r f e i t u r e  a f t e r  the  declara t ion  of f o r f e i t u r e  has 
1 

been recorded? 

A. :  For a period of s i x t y  days following t h e  da t e  t h e  

d e c l a r a t i o n  of f o r f e i t u r e  i s  recorded, t h e  persons who i 
were g iven t h e  not ices  (by c e r t i f i e d  o r  r e g i s t e r e d  

mail ,  personal  se rv ice ,  o r  where appropr ia te ,  pos t i ng )  

may seek  a cour t  order t o  s e t  as ide  t h e  f o r f e i t u r e .  

See Sec t ion  14(2). 

1 

62 .  Q.: On what grounds may the  f o r f e i t u r e  be s e t  as ide?  

A . :  Under Sect ion 1 4 ( 4 ) ,  t h e  f o r f e i t u r e  may n o t  be s e t  

! as ide  un less  t h e  person br inging t h e  ac t i on  e s t a b l i s h e s  

1 t h a t  t h e  s e l l e r  was no t  e n t i t l e d  t o  f o r f e i t  t h e  c o n t r a c t  
I 
i 
i o r  t h a t  t h e  s e l l e r  d id  no t  mate r ia l ly  comply wi th  t h e  
i 
1 a c t .  

i 
I 
I 

63. Q. :  What i f  t h e  property has already been s o l d  o r  
1 .  
1 encumbered t o  a t h i r d  par ty?  

A. : I f  such t h i r d  p a r t y  i s  a bona f i d e  purchaser  o r  

encumbrancer f o r  value,  h i s  o r  he r  r i g h t s  w i l l  n o t  be 

a f f ec t ed  by t h e  ac t i on  t o  s e t  as ide .  See Sect ion  14(4). 



( O f  course,  a  t h i r d  par ty  would not  be I1bona fideI1 i f  

acquir ing i t s  i n t e r e s t  a f t e r  the  recordation of a l i s  

pendens giving notice of such an ac t ion . )  In t h a t  

event ,  the  purchaser 's remedy would be confined t o  a  

personal  ac t ion agains t  the  s e l l e r .  

64. Q.: May a person who did  not  g e t  the  required no t ices  

seek t o  s e t  aside the fo r f e i t u re?  

A .  : Yes, i f  such person was e n t i t l e d  t o  rece ive  t h e  

required not ices  under Section 4 ( 1 )  and 4 ( 2 ) .  See Sec- 

t i o n  1 4 ( 2 ) .  However, t he  sixty-day period i n  Sect ion 1 4 ( 2 )  

i n  which an ac t ion  must be brought i s  l imi t ed  t o  those 

persons qiven the  required no t ices .  Therefore, t h e  

t i m e  period i n  which o ther  persons e n t i t l e d  t o  seek a 

vacat ion order  i s  governed by the  appl icable  s t a t u t e  of 

l im i t a t i ons .  

65. Q.: If t he  f o r f e i t u r e  i s  set  as ide ,  may the moving 

p a r t y  a l s o  obta in  damages from t h e  s e l l e r ?  
r 

A,: Yes. Section 14 (5 )  requ i res  t he  c o u r t  t o  award 

ac tua l  damages and may award t h e  moving p a r t y  i t s  

a t torneys  fees  and cos t s  i n  t h e  event it p r e v a i l s  i n  

t he  act ion.  
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IN THE SUPERIOR COURT, PIERCE COUNV, WASHINGTON 

ROBERT E BENOIT 

VS. 

SHARON CARLSON 

Cause Number: 05-2-08170-3 
MEMORANDUM OF JOURNAL ENTRY 

Page: 2 of 2 
Judge: RONALD E CULPEPPER 

MINUTES OF PROCFEDING 
Judicial Assistant: ANGELA EDWARDS Court Reporter:WRLA JOHNSON . . - . . . - - - 

Stan Datemime: 07122lO6 B:43 AM 

July 22, 2005 09:42 AM Atty Judson Gray present for plaintiff. Atty A. Eugene I 

Hammermaster present for defendants. 
Argument proceeds. 

10:05 AM Motion to amend - granted; not requiring dismissal of action and refiling. Court 
will allow 60 days for Benoit to remove personal property, allowing limited rights of 
possession and ently. Mr. Benoit may move nothing more onto property; cannot reside on 
property; conduct any business out of or have tenant reside. Court is requiring Mr. Benoit to 
make all required payments, assessments and keep all taxes current; pay any arrearages, 
late payments w/in 10 days of today to the Hammermaster Law Firm who has the authority 
to pay directly to Ms. Carlson. Securiity of $40,000 to be posted w/in 10 days. 
Parties agree to set over motion for summary judgment, currently set for 8/22, to 9/9/05. 

End Dateflime: 07/22/05 1034 AM 

JUDGE RONALD E CULPEPPER Year 2005 Page: 
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SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

Y3. I ORDER RE: AMEND COMPLAlNT AND 
TEMPORARY LIWTED POSSESSION 

I ROBERT E, BENOlT, 

10 Plainti6 

l6 11 THIS MAlTER having come before the abov-titled Court sod tho Coun hsviw 

NO. 0 5 2  081703 

l 3  

14 

reviewedPlaintiff s Motion and Supporting Declarations, Defendants Responding Declarations, 
18 

SHARON Y. CARtSONand JACK 
CARLSON, 

Defendants. 

l9 1 and all other pleadings filed herein, and the Court having heard oral arguments from the 

20 Attorneys representing each party, and the Court king otherwise fully advised in premises, I 
2 1  11 IT IS NOW, THEREFORE, HEREBY 

22 1( ORDERED. ADJUDGED, and DECREED tha Plaintiffs' Motion to Arnmd the 

24 
Complaint is hereby granted; it i s  further, 

ORIGINAL 
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4 
Court all late fees and monthly payments currently in arrears pursuant to the terms ofthat certain 

j 1~e. l  Ertatc Conenn executed by and behvam the abovc-nsrnedpartier recorded under Pierce 

6 IICounty Auditor's Nurnbo 9906071 183 wi~hin ten (1 0) days ofJuly 22nd. 2005, to wit, August 

[in 2005. That Plaintifishall dm pay to the Ckrk ofths Court when due the ongoing monthly 

9 /I A obligations, real propsrty taxes, and any other financial obligation as rcquired by the 

lo U aforementioned Real Estatc Contract. That the Clcrk of the Court shall immediately and 

1 I forthwith pey to theDefendant, SHARON CARLSON, my and all monies it receives from the r 
Plaintillherein; it is further, 

14 
ORDERED, ADJUDGED, and DECREED that Plaintiff shell post B Forty Thousand 

I 5 Dollar ($40,000.00) bond within Len (10) days ofJuly 22nd, 2005, to wit, Auyst I st, 2005, and II 
16 ithereafter shall be entitled to limited possession of h e  subject real propmy, to wit, the rsal 

propaty located at the common address of5205 Swnntr Heights Dr. E., Edgewood, Washington 

19 
for e period of sixty (60) days from July 22M, 2005. That Plaintiffs' pesscssion of the &opty 

20 shall be limitad to entering the property to remove Plaintiffs personal properly and/or to dean I1 
21 [up h e  pmpeny by lawful means. That Plaintiff6 right to possess the property is rubject to 

~lainliff securing appropristc mitten p e n n i ~ r i ~ n  from Pisrcc County Health Department, City 

24 
of  Edgewood, andlor any other governmental entity that has restricted the Plaintiffs' rights to 

25 Ilaccess andlor posrsss the urns; i t  is further, 

Order He: mend Complaint snd 
Tempwary Llmld Possesdon 
P q ~ a 7 o l 3  

H A M M E W R  LAW OHICU, PLLC 
In woh I k . 1  

m m w *  9WD 
IrUI W I ) 5  

lW W e .  rrr 
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property nor pmnit any other person to reside on the property. The Plaintiff shall not conduct 

j IanY bwin(96 on the property nor permit my other Bird-party to conduct business on the 

6 Xpropeny. Thc Plaintiff shnll not commit my unlawful m criminal conduct on the pmpcw. 

" 

It Presented by: D A V I D  H, JOHNSON 
COURT COMMISSIONER 

WSBA #22267 17 
Attorney for Defendant 

I8 

7 

8 

9 

10 

1 1  

DONE IN OPEN COURT this z9 day ofluly, 2005. 

WSBA 195 
Attorney for Plaintiff 

l 9  

20 

2 1 

P W r  XQ: Amend Ca/nplrlnl and 
Tanwry Umlhd Pou~t lon 
P ~ g ~ 3 0 f  J 

Approved as to Form and Notice of 
Presentment Waived by; 

GRAY PARKS & ALVORD PLLC 
A 



APPENDIX D 



SUPERIOR COURT, STATE O F  WASHINGTON, COUNTY OF I'IERCE 

IZOBEKT E. BENOIT, 

Plaintiff, 

StIARON Y .  CARLSDNand JACK 
CARLSON, 

O R D E R  O N  DEFEN1)ANT'S MOTION TO 
DISMISS FOR FAILUItE TO COblPLY 
W1TIl TfI E ORDEII O F  JULY 29Ib, 2005 

2o I1 July 29'". 2005, arld llie Coud having before i t  the files and records in  said causc n r ~ t l  listcr~iitg 

17 

18 

I9 

THE ABOVE MATTER cot~iing on regtrlnrly for Ilearing up011 tllc Ucf~11Ji11ll's Moliull 

to Dis~niss the Plaintiffs Arnelided Cornplaint for failure to con~ply with the Court's Order ol' 

26 11 ORDERED. ADJUDGED, and VECREED lllai if [lie I'lui~~tiff 118s 1101 lilcd will) t l ~e  

2 1 

** 
23 

24 

2 5  

27 J/Courl and delivered a copy il!ereorpcrso~~ally or by Px lo {he Delc~ida~i l  al~dior tile ~ c ~ e l l d s n ~ ' s  

lo argurnent of counsel for each of tlie parties, finds Illat the Plaintifl'llas failed to co~uply wit11 

said Order ns rclalcs Lo llie liling of n bond in  thc anlount ul. I'urty I'liousn~~d D u l l i l ~ ~  

($40,000.00), 

NOW, TtIEI{EI;OHE, 1'1' IS HEItEUI' 

HAMMERMASTER LAW OFIICES. PLLC 
rm?Mojl ShUUt 

Ja,~t,n,~r, W r  PBJiJ  

pal 161.51 15 
llUl ~ . e P 4 8 .  IM 

I 

Ordcr or) Ocfcndant's Motion lo Iliamist for Foilurc lo Cocllply 
will1 Ihc Ordcr of July 29". ZOOS 
I'npc 1 01 2 



4-iq3 q-/'ii,.z-g6,g 6,  

21868  9/L6/2855 28859 

I 

llars ($40,000.00) on or before the 19"' , 

I 

, day of Sep~ember, 2005 at 4:30 P.M. as provided and required in that certain Order dated July 
I 
I 

29Ih, 2005 the Court will enter an Order Dismissing the Plaintiff's Amended Complaint. I t  is 

ORDERED, ADJUDGED, and DECREED, that upon the failure ofthe Plaintiff to file 

said Bond, the Defendant may present an Order o f  Dismissal, Ex Parte, in the form attached 

I 

I 
I 

DONE IN OPEN COURT this 

HAMMERMASTER LAW OFFICES, PLLC 

roved as to Form and Notice of  
entment Waived by: 

AY PARKS & ALVORD PLLC 

r on Dcrcndant's Motlon to Disnlin Tor Failure 10 Comply HAMMERMASTER LAW OFFICES, PLlC 
the Order ofJuly 29", ZOOS 1207 M Q ~  Jhwl  

Swnnol. WA 98390 
12Ut 863 51 15 

(2531 e m 9 c e .  rAx 

I 

! 
I 

I 

I 

I 

, 
I 



APPENDIX E 



A.M. SEP 2 0 2005 pn. 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF PIERCE 

VS. I ORDER OF DlSMISSAL 

ROBERT E. BENOIT, 

Plaintiff, 

SHARON Y. CARLSON and JACK 
CARLSON, I 

NO. 05 2 08170 3 

Defendants. I 
THE ABOVE MATTER coming on regularly for hearing before the Court and the 

17 Defendant having failed to flle the bond as required by the Order of September 14,2005 on or I1 
l 8  llbcfore 4:30 P.M., September 19', 2005, 

l 9  11 NOW, THEREFORE, IT IS HEREBY 

22 and is hereby dismissed with prejudice and with costs and attorney's fees incurred by the II 

20 

2 1 ORDERED, ADJUDGED, and DECREED that the Plaintiffs Amended Complaint be 

HAMMEWASIER LAW OFFICES, PLLC 
la7 Hcin 5hesl 

Sumna.w~ ~KIW 

R.53) 865.51 15 
(WlMWI943 - F A X  

23 

24 

2 5 

Defendant (reserved for determination at a subsequeqt hearing) in defending against the 

Plaintiffs Pro Se Complaint and Amended Complaint. I t  is further 



lland all Lis Pendens heretofore tiled with the County Auditor. 

11 Presented by: 

4 

5 

6 

7 

8 

DONE IN OPEN COURT this Zod 

l 4  WSBA #22267 
15 Attorney for Defendant I1 

10 

I I 

12 

13 
. . 

R LAW OFFICES, PLL 

A.M. SEP 2 O 2005 P,M, 

28 

HAMMERMASTER LAW OFFICES. PUC 
1107 Mdn S l ~ e a l  

fummr.WA 98390 
( 2 9 )  863.51 13 

(W1 w r g  - FAX 

Ordtr of Dismissal 
page z or 2 





"I SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF I'IERCE I 
ROBERT E. BENOIT, 

Plaintiff, 

vs. 

SHARON Y. CARLSON and JACK 
CARLSON, 

Defendants. 

NO. 05 2 081 70 3 

ORDER RE: DISMISSAL OF ACTIONS 

I1 THIS MATTER hauingcorne before the above-entit\ed courl and having heard argument 

of counsel and reviewed all pleadings in this case, it is now, therefore, hereby, I 
ORDERED, ADJUDGED and DECREED that the previous order of dismissal entered I 

Q?9 on September 20.2005 was intended and does hereby disn~iss w y d a U c l a i n l s  o f  the Plaintiff 

inclt~ding [he original complainl and the amended complaint liled by the Plaintif!'. That all clairns 

of the Plaintiff were is order clarifies the same. 
Wb-ad 

DATED this 

kl*** 

Irdcr Re; Dismissal o f  Claims 
'age I of2 

HAMMERMASTER LAW OFfLCES. PLLC 
I ~ Q I  MCIN f luErr 

WHHEP. W~snIffilON 98390 
2 U W S l l S  

fAX 



Approved as to form: 
n 

W S ~ A  #22267 
4ttorney for Defendants 

der Re: Dismissal of Claims 
le 2 o f 2  

JU O N G K A Y  Y 

2337.1 ii/,8,'2,085 .408('6 

HAMMERMASTER LAW OFflCES, PLLC 
1207 M A N  IIREEI 

WMNER. WASHINGION 98390 
'IY(I6J.S) I S  

P W 8 9 r g  r.4x 



APPENDIX G 



Judge Frederick W. Fleming 

l 6  / I  THIS MATTER having come on duly and regularly for hearing on May 12, 2006, 

6 

7 

8 

9 

10 

11 

12 

13 

14 

17 before the Honorable Frederick W. Fleming of the Pierce County Superior Court, upon I I I 
18 [(defendant Sharon Carlson's motion for partial summary judgment, and the Coun having I 

IN THE SUPERIOR COURT OF THE STATE 

IN AND FOR THE COUNTY OF 

19 /I considered the following: 

ROBERT E. BENOIT, 

Plaintiff, 

VS. 

SHARON CARLSON, a manied 
individual, in her separate capacity 

Defendant. 

2o 1 1  1. Defendant Sharon Carlson's Motion of Partial Summary Judgment; I 

No. 05-2-14 

MOTION FOR SUMMARY 
JUDGMENT 

21 /I 2. Affidavit of Sharon Y. Carlson and exhibits thereto; I 
DAVIES PEARSON, P.C. 

ATTORNEYS AT LAW 
920 FAWCETT -- P.O. BOX 1657 
TACOMA, WASHINGTON 98401 

TELEPHONE (253) 620-1 500 
TOLL-FREE (800) 439-1 1 12 

FAX (253) 572-3052 

2 3 

24 

25  

ORDER GRANTING DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
Page 1 of 3 
K s:\lxxx~\~59xx\15966\1~lcadbrd~nj.da: 



3.  Declaration of Brian M. King in Support of Defendant's Motion for Partial 

1 1  Summary Judgment and exhibits thereto; I 
3 1 1  4. Plaintiffs Response in Opposition To Defendant's Motion for Summary I 

1 1  Judgment; I 
5 / ( 5 .  Affidavit of Robert Benoit in Opposition to Defendant's Motion for Partial I 

1 1  Summary Judgment and exhibits thereto; 

7 1 / 6.  Defendant's Reply Brief in Support of Defendant's Motion for Summary 

II Judgment; I 
9 1 )  7. Second Declaration of Brian M. King in Support of Defendant's Motion I 

for Summary Judgment; I 
8.  All pleadings and records on file. I 

12 1 1  The Court having further heard oral argument from plaintiff's counsel and 

13 defendant's counsel and being otherwise informed and advised of the factual and legal I I 
14 basis in support of and in opposition to defendant's motion, finds the following: I I 

ORDER GRANTING DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
Page 2 of 3 
vc s:\lxxxx\lS9xx\l5966\1~pleadbrdersj.doc 

DAVIES PEARSON, P.C. 
ATTORNEYS AT LAW 

920 FAWCETT -- P.O. BOX 1657 
TACOMA, WASHINGTON 98401 

TELEPHONE (253) 620-1500 
TOLL-FREE (800) 439-1 1 12 

FAX (253) 572-3052 



Based on the foregoing, it  is hereby, 
DQ&dht 'S 

ORDERED, ADJUDGED AND DECREED that F%id#s Motion for- & / I Summary Judgment regarding plaintiffs claims is GRANTED. It is further hereby, 

I / ORDERED, ADJUDGED AND DECREED that Plaintiffs claims and causes of 

action are hereby DISMISSED WITH PREJUDICE. It is further hereby, 

ORDERED, ADJUDGED AND DECREED that Plaintiffs Motion for Summary 

Jud ment regarding plaintiffs liability for defendant's waste counterclaims is 
d m g o  
(GMPFRB. It is further hereby, 

ORDERED, ADJUDGED AND DECREED that the sole issue remaining for trial 

in this cause is -defendant's d- counterclaim. It is hrther, 

13 DONE IN OPEN COURT this 

14 
i 

15 

16 
Presented by: Approved as to form only by 
DAVIES PEARSON, P.C. GRAY ALVORD, P.S. . 

1 
! 

2 1 

2 2 

ORDER GRANT DAVIES PEARSON, P.C. 
24 MOTION FOR S AITORNEYS AT LAW 

920 FAWCETT -- P.0. BOX 1657 

25 

26 

Page 3 of 3 TACOMA, WASHINGTON 98401 
YE I : \ I x x x K \ ~ S P U \ L S ~ ~ ~ \ I \ ~ I C ~ ~ ~ ~ ~ ~ ~ S ~ ~ ~ ~ C  TELEPHONE (253) 620-1500 

'I'OLL-FREE (800) 439-1 112 
FAX (253) 572-3052 



IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION TWO 

) 
ROBERT E. BENOIT, ) COA# 34960-4-11 

) Case No. 05-2-14225-7 
Appellant, 

v. 
) 
) 
) DECLARATION OF SERVICE RE: 

SHARON CARLSON, a married individual ) APPELLANT'S OPENING BRIEF 
in her separate capacity, ) 

I i Respondent 

!I I, Nathan A. Randall, declare as follows: 
i5 i l  1. I am over the age of 21 and competent to testify to the 

l8 i i  S. Olmstead, 20319 Bond Road NE, Poulsbo, WA 98370. 

i 6 

17 

facts alleged herein. 

2. I am employed as a paralegal at the Law Office of Thomas 

23 il ii. Declaration of Service RE: Appellants Opening Brief 

19 

2 o 

2 1 

2 2 

to the following parties via the method indicated below: 

3. On May 25t1:, 2007 I caused service of true and correct 

copies of the documents listed below: 

i. Appellant's opening brief 

DECLARATION OF SERVICE RE: HPPELLkXTIS Law O f f l c e  of Thomas S. Olmstead 
32ENING BRIEF- 1 20319 Bond Road NE 

ORIGINAL Poulsbo, WA 95370 
Phone (360) 779-3930 

I I Facsimile (360) 779-8983 



Brian M. King 
Davies Pearson PC 
PO Box 1657 
Tacoma, WA 98401-1657 

Washington State Court of Appeals 
Division Two 
950 Broadway, Suite 300 
Tacoma, WA 98402 

Executed this 25th day of May 2007 at Poulsbo, Washington. 
14 

: 1 

DECLARATION OF SERVICE RE: APPELLANT'S Law Office of Thomas S. Olrnstead 
OPENING BRIEF- 2 20319 Bond Road NE 

Poulsbo, WA 98370 
Phone (360) 779-8980 

Facsinlle (360) 779-8983 

I declare under penalty of perjury under the laws of the State 
of Washington that the foregoing is true and correct. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

