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A. COUNTERSTATEMENT OF FACTS 

On June 26, 2000, Olympia attorney F. Daniel Graf entered 

into a contingent fee agreement with Robert Bostwick and 

undertook to represent Mr. Bostwick with respect to a personal 

injury claim. The contingent fee agreement contemplated that Mr. 

Graf might associate outside counsel to assist in the 

representation. On or about June 1, 2001, Respondent John A. 

Hoglund ("Hoglund") entered into an Association of Counsel 

Agreement with F. Daniel Graf and took over primary responsibility 

for the Bostwick representation. The Association Agreement 

provided that Hoglund would receive 80% of the contingent fee in 

the event of a recovery. (CP 1 1 14). 

Over the course of the next two years Hoglund worked with 

Mr. Bostwick to advance his claim, negotiated with the tortfeasors' 

insurers, filed a lawsuit against the tortfeasors conducted discovery 

and retained experts, and prepared for and attended a mediation 

with the tortfeasors and their insurers, at which the tortfeasors 

offered to pay $150,000.00 to Mr. Bostwick to settle his claims. Mr. 

Bostwick rejected this offer, and following the mediation Hoglund 

continued to develop Mr. Bostwick's claims. (CP 11 14-1 115). 



In the fall of 2003 attorney F. Daniel Grafs license to 

practice law was suspended. Shortly after the mediation hearing 

Mr. Bostwick contacted Appellant Sherrelle Willingham 

("Willingham"), who had previously been an associate of Mr. Graf's 

and who had been involved in the initial representation of Mr. 

Bostwick in 2000. In October, 2003, Mr. Bostwick entered into a 

new contingent fee agreement with Appellant Goldstein Law 

Offices, Willingham's employer. (CP 11 15). 

Though Hoglund had no written agreement directly with Mr. 

Bostwick, Willingham was aware of the terms of Hoglund's previous 

Association Agreement with attorney F. Daniel Graf and both 

Hoglund and Willingham anticipated that Hoglund would continue to 

assist in the Bostwick representation. (CP 11 15). 

In late September, 2003 Hoglund and Willingham met to 

discuss Hoglund's continued role in the Bostwick case and 

Hoglund's fee. Hoglund and Willingham had previously worked 

together on many cases and had a close, friendly relationship. 

Willingham had worked as a law clerk for Hoglund while attending 

law school and as an associate immediately after graduating law 

school. Willingham appeared to Hoglund to have authority to enter 



into an agreement with Hoglund on behalf of Goldstein. (CP 11 15- 

1 116). 

At their September 2003 meeting Hoglund and Willingham 

agreed that Hoglund would not continue to serve as lead counsel 

through trial. They further agreed that Hoglund would receive 

$40,000.00 out of any recovery in the Bostwick case, which figure 

was based upon 80% of the $50,000.00 in fees that would result 

from the $150,000.00 settlement offer already obtained. Hoglund 

and Willingham discussed possible further fees for Hoglund based 

upon his continued work in the case. These discussions included a 

possible 50150 split of fees through a second mediation, and a 

possible 90110 split of any recovery at trial. Hoglund and 

Willingham did not reach agreement as to any specific role Hoglund 

would continue to play or any additional fee to which he would be 

entitled. (CP 1 1 16). 

Hoglund turned over all of his work product to Willingham, 

which included his correspondence and notes; all correspondence 

having to do with the subrogation contract with Mr. Bostwick's 

union, copies of all bills, all pleadings filed in Cowlitz County, 

interrogatory answers developed on behalf of Mr. Bostwick, copies 

of all medical records, notes of medical history, analysis of previous 



medical care, analysis of diagnoses found in the medical records, 

form evaluation of case's weaknesses and strengths, oral 

evaluation of case handling strategies; trial preparation strategies 

plan, oral analysis of expert and witness needs for case 

development for trial, and complete mediation preparation and 

presentation materials. (CP 1 1 16-1 11 7). 

Willingham thereafter prepared and executed notice of 

association of counsel with Hoglund, which was filed with the 

Cowlitz County Superior Court. Hoglund obtained the trial date for 

the case. Because Willingham did not want to serve as lead trial 

counsel, in October she contacted Appellant Steven Meeks 

("Meeks") and asked him to serve as lead trial counsel. (CP 11 17). 

Also in October Willingham left a message with Hoglund's paralegal 

Kim Tovani that she was still working on the notice of association 

agreement with Hoglund. (Ex. 13, RP 76, 103) 

Though Meeks agreed to serve as lead counsel and shared 

in the fees earned, he never entered into any written agreement 

with Goldstein, Willingham or the Bostwicks. (CP 633). Meeks had 

recently left employment with the attorney general's office and had 

opened a new practice, renting space from Appellant Jay Goldstein 

("Goldstein"), though he was not associated with the Goldstein Law 



Offices. Meeks did not yet have any office staff, and only hired an 

assistant in February, 2004. (CP 11 17). 

Because Meeks and Willingham were busy working on a 

case that went to trial in November, 2003, they were unable to meet 

with Hoglund to discuss Hoglund's continued role in the case prior 

to December 2003. Hoglund in the meantime continued to work to 

develop Mr. Bostwick's claims. (CP 11 17-1 1 18). 

Meeks and Willingham finally met with Hoglund in 

December, 2003 to discuss his continued involvement in the case. 

The parties had two meetings, on December 2, 2003 and again on 

December 17, 2003. Though the parties did not reach an 

agreement as to what Hoglund's continued role and final 

compensation would be, Willingham again confirmed her 

agreement that Hoglund would receive $40,000.00 out of any 

ultimate recovery for his prior work on the case. (CP 1 1 18). 

Hoglund believed that the Appellants were going to further 

discuss among themselves exactly what role they would like 

Hoglund to continue to have in the litigation. Hoglund further 

believed, based upon the conversations that took place at the 

December meetings, and because Hoglund had already prepared 

the case for mediation and there was little additional work to be 



done by the Appellants prior to any subsequent mediation, that the 

Appellants, though they had not agreed upon a 50150 split of fees 

through mediation, did agree he was entitled to additional 

compensation and would propose something similar, such as a 

60140 split through mediation. (CP 11 18-1 11 9). 

At trial Meeks testified that during or shortly after the 

December meetings he decided that he did not want Hoglund to 

continue to be involved in the Bostwick case. Meeks did not, 

however, convey this decision to Hoglund. Meeks had no further 

direct contact with Hoglund after the December meetings. (CP 

1119). 

On February 4, 2004 Willingham spoke by phone with Ms. 

Tovani and asked Ms. Tovani to inform Hoglund that she had 

recently spoken with Meeks about setting up a follow up meeting to 

negotiate fees, and that Meeks had stated it was too early in the 

case and he wanted to wait until they were closer to resolving the 

case. (CP 11 19). 

Also on February 4, 2004 Willingham wrote a letter to the 

Bostwicks to provide them with Hoglund's costs to be reimbursed. 

Contrary to the discussion she had the same day with Ms. Tovani, 

Willingham's further stated in the letter that Hoglund would not 



continue to be involved in their case. Willingham did not provide a 

copy of this letter to Hoglund or otherwise advise him that he would 

not continue to be involved in the case. (CP 11 19-1 120). 

Later in February 2004 the Washington Arbitration and 

Mediation Service contacted Hoglund, who was still listed as the 

attorney of record in the Bostwick case, to schedule a new 

mediation. Hoglund called Willingham to pass on the tortfeasors' 

request and discuss the Bostwick medical records and the results 

of Meeks' review of those records. (CP 1120). 

On March 3, 2004 Willingham forwarded a notice of 

substitution of attorneys to Hoglund. The notice substituted Meeks 

as co-counsel for Hoglund. Willingham did not discuss the notice 

of substitution with Hoglund. Hoglund assumed the purpose of the 

notice was to place the tortfeasor defendants on notice that Meeks 

was attorney of record and authorized to represent Mr. Bostwick at 

the upcoming mediation. (CP 1 120). 

The defendants succeeded in settling Mr. Bostwick's 

personal injury claim for $840,000.00 at the second mediation in 

early April, 2004. Shortly thereafter Ms. Willingham informed 

Hoglund of the settlement and stated that she thought he would be 

paid the previously agreed upon $40,000.00 out of the settlement 



proceeds. However, when Hoglund later contacted Meeks, Meeks 

denied that Hoglund was entitled to any payment out of the 

settlement proceeds. (CP 1 120-1 121 ). 

Though Meeks testified at trial that the work product 

provided by Hoglund had not been of much use to the Appellants, 

the Court found that the previous work and work product provided 

by Hoglund played a significant role in leading to the successful 

settlement of the Bostwick case. Hoglund had obtained the expert 

medical testimony of Dr. Wohms, had developed Mr. Bostwick's 

medical history, developed a pretrial strategy, developed and 

identified the need for additional experts for trial, developed the 

income loss potential of Bostwick's injury claim, and developed a 

mediation strategy and presentation approach to the tortfeasor 

defendants. The work product provided by Hoglund allowed the 

Appellants to receive fees in excess of $1 90,000.00 despite having 

been involved in the Bostwick case for only a few months and 

having expended little labor of their own. (CP 1121). 

The Court further found that the Appellants, including Meeks, 

received a substantial benefit from Hoglund's work product and that 

they were aware that Hoglund expected to receive payment for that 

benefit. (CP 1121). 



B. ARGUMENT 

1. Standard of Review. 

"It is well-established law that an unchallenged finding of fact 

will be accepted as a verity upon appeal." State v. Hill, 123 Wn.2d 

641, 644, 870 P.2d 313 (1994)(citing In re Riley, 76 Wash.2d 32, 

33, 454 P.2d 820 (1969); Tomlinson v. Clarke, 118 Wash.2d 498, 

501, 825 P.2d 706 (1992)). 

This Court may affirm the Trial Court's judgment "on any 

grounds established by the pleadings and supported by the record." 

Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wash.2d 751, 766, 

58 P.3d 276 (2002); In re Marriage of Rideout, 150 Wash.2d 337, 

77 P.3d 1 174 (2003). 

2. Issues Raised by Appellants Goldstein and Willingham. 

A. Willingham Had Apparent Authority To Contract With 
Hoglund. 

Goldstein never spoke with Hoglund about the Bostwick 

case prior to the dispute arising over Hoglund's fee after the 

Bostwick case was settled. (RP 86). Instead, all communications 

for Goldstein and Goldstein were handled by Willingham. This was 

consistent with Goldstein's relationship with the Bostwicks, who 

also communicated through Willingham and never even met 

Goldstein. (RP 86). 



Thus Willingham arranged to obtain Hoglund's files (RP 32); 

drafted and signed the September 26, 2003 letter agreement with 

the Bostwicks whereby the Bostwicks retained Goldstein and 

Willingham to replace Graf and in which she informed the 

Bostwicks she and Goldstein would be working our an association 

agreement with Hoglund (Ex. 4); informed Hoglund she would be 

preparing an association agreement to replace Hoglund's 

agreement with Graf (RP 42); prepared and signed a Notice of 

Association filed with the Court making herself co-counsel for the 

Bostwicks with Hoglund (RP 42); met with Hoglund to discuss 

associating as counsel with him (RP 35, 69, 101, 150); contacted 

Meeks to serve as lead counsel and attended the meetings with 

Meeks and Hoglund to discuss Hoglund's continued role in the 

Bostwick case (RP 103). 

Goldstein now asserts that Willingham did not have either 

actual or apparent authority to act on his behalf. Thus, according to 

Goldstein, Willingham without authority obtained all of the above for 

his law firm and obtained over $100,000.00 in fees from the 

Bostwick case. Further, though Goldstein must have been aware 

of these actions and accepted the benefit of all of them, he claims 

he could not bear responsibility for any of Willingham's actions 



because he did not affirmatively state to third parties that she had 

authority to engage in these acts. 

This argument is without merit. "Apparent authority exists 

where words or conduct by the principal are reasonably interpreted 

by a third party as conferring authority upon the agent.") State v. 

Brvant, 146 Wash.2d 90, 102. 42 P.3d 1278 (2002) (citing 

RESTATEMENT (THIRD) OF AGENCY, 2.03 (2000)). 

Goldstein's conduct from August 2003 - when Willingham first 

contacted Hoglund to arrange to obtain the files, through 

Willingham's execution and filing of the Notice of Association of 

Counsel with the Court to the February 2004 settlement of the 

Bostwick case - in allowing Willingham to conduct all 

communications and sign all documents related to the Bostwick 

case without any involvement by himself, clearly indicated to any 

reasonable third parties, including the Bostwicks and Hoglund, that 

he had conferred authority upon Willingham to act on his behalf. 

Moreover, Goldstein ratified the agreement reached between 

Hoglund and Willingham by accepting the benefits of the 

association agreement. A principal ratifies an agreement if, with 

knowledge, he accepts the benefits of the acts, or without inquiry 

assumes an obligation imposed. Riss v. Angel, 131 Wn.2d 612, 



636, 934 P.2d 669 (1997). Ratification occurs if the principal, with 

knowledge, (1) receives, accepts, and retains benefits from the 

contract, (2) remains silent, acquiesces, and fails to repudiate or 

disaffirm the contract, or (3) otherwise exhibits conduct 

demonstrating an adoption and recognition of the contract as 

binding. Smith v. Hansen, Hansen & Johnson, Inc., 63 Wn.App. 

355, 369, 818 P.2d 1127 (199l)(citing Barnes v. Treece, 15 

Wn.App. 437, 443, 549 P.2d 11 52 (1 976). 

Hoglund also reasonably assumed that the agreement he 

reached with Willingham was binding not only on Goldstein, but on 

herself as well. A party acting as an agent for another is not 

precluded from also acting on her own behalf. It is undisputed that 

Willingham had a direct fee interest in the Bostwick case, being 

entitled to receive 60% of the fee earned by Goldstein. (RP 86, CP 

613) Any agreement she reached with Hoglund is thus just as 

binding upon her as it is upon Goldstein. 

B. Willingham and Hoglund Expressly Agreed Hoglund Would 
Receive at least $40,000.00 In Fees. 

Goldstein and Willingham assert that there is no evidence to 

support the Trial Court's finding that Willingham and Hoglund 

agreed at their September 2003 meeting that Hoglund would step 



down as lead counsel and would receive at least $40,000.00 out of 

any fees ultimately earned based on the settlement offer he had 

already obtained. Yet Hoglund testified very clearly that 

Willingham expressly agreed to these points during that meeting. 

(RP 69, 150-153). Moreover, Willingham's own notes of the 

meeting conflicted with her testimony that possible fee structures 

were not discussed at that meeting as Hoglund had testified. (Ex. 

5, RP 101). 

Though Willingham's testimony was all over the map on this 

issue, she did acknowledge that she specifically informed Hoglund 

during at least one meeting that she would be willing to agree to 

Hoglund receiving $40,000.00 for his past work on the case. (RP 

103-1 04). Perhaps most tellingly, Willingham in her deposition 

admitted that she expressly informed Hoglund after the Bostwick 

case settled that she believed he would be paid "80% of the 50%" 

- the $40,000.00 she had previously agreed upon with Hoglund. 

(CP 613). At trial she acknowledged this, but stated it was not 

based on a specific agreement. The Trial Court, having heard the 

parties' testimony, assessed the credibility of the witnesses and 

reviewed Willingham's notes of the meeting, found Hoglund's 

testimony to be more credible than Willingham's. Willingham's 



notes and her acknowledged belief after the Bostwick case settled 

that Hoglund would receive $40,000.00 support this finding. 

Nor is there any merit to Goldstein's and Willingham's 

contention that Mr. Hoglund waived any right to compensation by 

stepping down as lead counsel. While it is true he informed 

Willingham he would prefer to step down as lead counsel, he only 

agreed to do so after she had agreed on the base compensation 

he would receive for his prior services. As part of that agreement 

Mr. Hoglund gave up his existing right to receive 80% of the total 

attorney's fees realized out of any ultimate recovery. Whether Ms. 

Willingham later had second thoughts or unilaterally thought that 

her agreement with Mr. Hoglund created no obligation, there IS no 

dispute that Mr. Hoglund acted in reliance on the agreed 

modification and would be harmed if Ms. Willingham had been 

allowed to repudiate her agreement. 

While it is true that the parties never did agree on what 

Hoglund's continued role in the case would be, that is wholly 

irrelevant to the agreement clearly reached on his compensation 

for his past services. Though Meeks and Willingham continued for 

months to lead Hoglund to believe he would have a continued role 

in the litigation, the Trial Court denied Hoglund additional 



compensation precisely because no agreement was reached 

regarding his fees for that continued role. But the failure to agree 

on that future role and compensation in no way undermined 

Hoglund's entitlement to the agreed upon $40,000.00 for his prior 

services. 

C. The Trial Court Did Not Ignore The Terms of The 
Association Agreement. 

The parties to any contract can modify that contract by 

subsequent agreement. Ebling v. Gove's Cove, Inc., 34 Wn.App. 

495, 499, 663 P.2d 132 (1983). As the Washington Supreme Court 

stated in Haley v. Brady, 17 Wash.2d 775, 788, 137 P.2d 505, 51 1 

(1943), the right to modify a written contract by a subsequent oral 

agreement is unquestioned. Such modifications may also be 

shown through subsequent behavior. Davis v. Altose, 35 Wn.2d 

807, 814, 215 P.2d 705 (1950). 

There is no dispute that the plaintiff had an association 

agreement to act as lead counsel in the Bostwick litigation. There 

is also no dispute that Ms. Willingham was aware of the terms of 

that contract and associated as counsel with Hoglund with the 

initial understanding that Hoglund would be acting as lead counsel 

and be entitled to 80% of the fees ultimately earned. 



The Trial Court, based on the testimony of Hoglund and 

Willingham's own notes, found that Willingham and the plaintiff 

agreed in September 2003 to modify the original association 

agreement so that the plaintiff would no longer serve as lead 

counsel. As part of the agreement the plaintiff gave up the right to 

receive 80% of the attorneys fees realized out of any ultimate 

recovery, but in exchange was relieved of ongoing responsibility as 

lead attorney and was to be compensated for the work he had 

done as lead attorney by being paid $40,000.00 out of any ultimate 

recovery. 

The Appellants argued prior to trial, in their Motion for 

Summary Judgment, that Hoglund "instructed his client to look 

elsewhere for legal assistance in the crucial role of lead trial 

counsel." Based upon this assertion, the argued that under Ausler 

v. Ramsev, 73 Wn.App. 231 (1994) and its progeny, Hoglund 

forfeited his right to receive a fee for the work he had previously 

performed on the Bostwick case. Goldstein and Willingham renew 

that argument in their brief. 

The salient flaw in the Appellants' argument is that Mr. 

Hoglund never informed the Bostwicks that he was withdrawing as 

their attorney or otherwise indicated to them that they needed to 



"look elsewhere for legal assistance". (CP 730). Instead, Mr. 

Hoglund complied with the Bostwicks' request that Ms. Willingham 

again become involved in their case. Thereafter Mr. Hoglund's 

discussions as to the extent of his continued involvement in the 

Bostwick litigation were exclusively with Willingham and Meeks. 

Mr. Hoglund never informed Mr. Bostwick that he was not 

willing to continue serving as his counsel, nor did Mr. Bostwick ever 

terminate Mr. Hoglund. (CP 724-731). Instead, Mr. Hoglund and 

Willingham in September 2003 orally modified the original 

association of counsel agreement and agreed upon a change in 

role and compensation for Mr. Hoglund. Ausler and its progeny are 

simply not relevant to the present dispute. 

The flaws in Appellants' argument are best illustrated by 

their attempt at page 23 of their brief to create the straw argument 

that Hoglund either had to continue as lead counsel or entirely 

withdraw. 

Mr. Hoglund had a choice.. . ( I  ) retain the risk, responsibility, 
and possible substantial fee that would come from seeing 
the case through to trial or for, (2) step down from the risk 
and responsibility of working a major case up for a trial and 
waive the fee. 

The Appellants' fail to acknowledge that there was a third, 

alternative course available to the parties: Hoglund and Willingham 



could agree to modify Hoglund's role and the terms of the 

association agreement to provide for a reduced role, and reduced 

compensation, for Hoglund. This is the course the Trial Court 

found Hoglund and Willingham took. As Washington law clearly 

allows parties to modify existing agreements, and as Hoglund's 

agreement to give up his right to 80% of the ultimate fee in 

exchange for his reduced role and fee provide ample consideration 

for that agreement, the Appellants' argument is without merit. 

D. The Trial Court Did Not Abuse Its Discretion In Allowinq 
Evidence of The $1 50,000.00 Offer By The Tortfeasors. 

The Bostwick mediation at which the $150,000.00 offer was 

made involved a case fully settled and dismissed in 2004. No party 

to that mediation could be harmed by the disclosure in this litigation 

of the offer, nor have any of the parties to that mediation 

complained of the disclosure. The Appellants are not parties 

meant to be protected under RCW 5.60.070 and have no basis for 

objecting to the disclosure of the offer. Moreover, there is no 

evidence in the record that the mediation at which the offer was 

made was pursuant to a court order, written agreement or was 

mandated under RCW 7.70.100, so RCW 5.60.070 does not apply 

to subsequent disclosure in this litigation of the offer. 



Moreover, long before the Respondents raised their trial 

objection to introduction of evidence regarding mediation, the 

Respondents had already presented this same evidence to the 

Court. In September 2005 Goldstein attached the transcripts of the 

depositions of both Meeks and Hoglund to a declaration to the 

Court. The Hoglund deposition transcript contained evidence of 

the first $150,000.00 settlement offer. (CP 658). The Meeks 

deposition transcript contained his reference to the ultimate 

$840,000.00 settlement. (CP 649). Willingham also submitted a 

declaration in which she provided detail regarding the parties' fee 

discussions based upon the original $1 50,000.00 settlement offer. 

(CP 622). Having themselves previously introduced that 

information to the Court, the Respondents have no grounds for 

their later objection at trial regarding introduction of that same 

information. 

In addition to Hoglund, Meeks and Willingham both 

themselves testified at trial that they discussed Hoglund being paid 

a base fee of $40,000.00, based upon a percentage of 

$1 50,000.00. (RP 103-1 04, 137). Regardless of whether or not the 

$150,000.00 was the amount of the prior settlement offer there is 

no dispute that the $40,000.00 agreed upon fee for Hoglund's past 



services was calculated using $150,000.00 as the base. Thus, 

even if the Court's allowance of testimony regarding the mediation 

settlement offer was erroneous, such error was harmless. 

E. The Trial Court Properly Awarded Pre-Judgment 
Interest on The Liquidated Judgment Amount. 

Because the $40,000.00 principal damage award was a 

liquidated sum, the Court properly awarded Hoglund pre-judgment 

interest on the award. 

"Washington law has historically treated prejudgment 

interest as a matter of right when a claim is liquidated. A liquidated 

claim is one 'where the evidence furnishes data which, if believed, 

makes it possible to compute the amount with exactness, without 

reliance on opinion or discretion.' If the fact finder must exercise 

discretion to determine the amount of damages, the claim is 

unliquidated. The fact that a dispute exists over all or part of a 

claim does not make the claim unliquidated." Dautel v. Heritage 

Home Center, Inc., 89 Wn.App. 148, 153-154, 948 P.2d 397 

(1 997). 

Here, the Court was provided evidence that defendant 

Willingham and Hoglund expressly agreed he would receive 

$40,000.00 for the work the plaintiff had previously provided. The 



Court believed that evidence. Though the Respondents disputed 

the agreement, the Court was required to exercise no discretion in 

determining damages once it found that the parties had themselves 

agreed upon $40,000.00. 

An award of prejudgment interest is based on the principle 

that when a defendant retains money that is owed to another, he 

should be charged interest upon it. Dautel at 154. The 

Respondents have owed the plaintiff $40,000.00 since receiving 

their fees from the settlement reached in April, 2004. Hoglund is 

thus entitled to pre-judgment interest from April, 2004. 

F. There Was Substantial Evidence That Willingham 
Was Served. 

A process server employed by ABC Legal Messenger 

Services, wholly unaffiliated with any of the parties to this litigation, 

swore under oath that he personally served Willingham with the 

summons and complaint. Willingham testified she was not served, 

and her receptionist, Ms. Eang, testified by declaration dated 

months after the fact that she affirmatively remembered that on 

1:15 p.m. on October 3, 2005 she was sitting at the front desk of 

Goldstein Law Offices and did not see any process server. 

The Trial Court accepted the testimony of Mr. Treiber, the 



process server, and rejected that of Willingham and Ms. Eang. The 

Trial Court was free to accept the testimony of a disinterested 

party, while questioning the validity of Ms. Eang's claim that she 

just happens to remember exactly what she was doing at 1 : 15 on a 

day when no processor appeared to make the day memorable, as 

well as Willingham's claim as an interested party that she was not 

served. There is no basis for this Court to substitute its judgment 

on this issue for that of the Trial Court, especially where Willingham 

cannot assert any prejudice and fully participated in the litigation. 

3.  Issues Raised by Appellant Meeks. 

Because Meeks raises many of the same issues as 

Goldstein and Willingham, which Hoglund has responded to above, 

to avoid duplication Hoglund will in this portion of his brief attempt 

to limit his response to those arguments advanced by Meeks that 

substantially differ from those previously addressed. 

A. Hoqlund Did Not Waive His Right To fees By 
Voluntarily Withdrawinq. 

Meeks advances a similar argument to that of Goldstein and 

Willingham - that Hoglund voluntarily withdrew from representation 

of Mr. Bostwick. But after spending a number of pages briefing 



case law addressing an attorney's voluntary withdrawal from a 

contingent fee representation, Meeks ends this portion of his brief 

by noting that 

The only was Hoglund could avoid this result was to claim 
that the contract had been modified or replaced by a new 
one, and that is what he did, and it is this claim that forms 
the basis for the trial court's award of damages in this case. 

Meeks thus acknowledges that all of his briefing regarding an 

attorney's voluntary withdrawal is not applicable if Willingham and 

Hoglund agreed to modify the terms of their association agreement. 

B. Substantial Evidence Supports The Trial Court's 
Findings and Conclusions. 

As noted above, there is ample testimony and documentary 

evidence in the record that Hoglund and Willingham specifically 

discussed and agreed that Hoglund would step down as lead 

counsel and continue on in a reduced role in the litigation, in 

exchange for which agreement Hoglund gave up his right to 80% of 

the gross recovery and Willingham agreed he would receive 

$40,000.00 out of the ultimate recovery for his past services. 

Willingham had apparent authority to bind Goldstein and actual 

authority to bind herself 

Meeks correctly asserts that in order to prevail against the 

defendants for breach of contract, Hoglund had to prove the 



amount to which he was entitled. Meeks erroneously goes on to 

assert Hoglund had to then prove how much the tortfeasor 

defendants had previously offered Bostwick. In fact, however, in 

order to prevail, Hoglund only had to prove that he and Willingham 

had agreed upon an amount of compensation for his past services. 

Once Willingham and Hoglund had agreed on the change in 

Hoglund's role and the amount to be paid Hoglund for his prior 

services, a contract had been formed. Hoglund performed his end 

of the bargain, but the Appellants, all of whom accepted the 

benefits that flowed from that agreement, failed to perform their 

obligation to pay Hoglund for his services. 

Meeks argues that Hoglund's trial testimony contradicted his 

deposition testimony, so cannot serve to support the Trial Court's 

findings of fact. But Hoglund's trial testimony was not 

contradictory. Hoglund testified both at his deposition and at trial 

that the parties never reached an agreement as to what his 

continued role in the litigation or compensation for that role would 

be, and because Willingham never did complete the association 

agreement and Meeks and Willingham as late as February 2004 

were informing him it was "too early" to negotiate his final fee, no 

final agreement was ever reached. (RP 149-1 56, Ex. 15). He was 



adamant, however, that he and Willingham had agreed that he 

would step down as lead counsel and would be paid a base fee of 

$40,000.00 for his prior work in exchange for stepping down and 

giving up his right to 80% of the total fee. (RP 69, 150-1 53). 

Hoglund never wavered from his claim that he should be 

entitled to additional monies for his continued role in the case after 

September 2003, and he continued to seek payment for that role 

through the end of trial. Though the Trial Court was sympathetic to 

Hoglund, and clearly believed the Appellants had misled him and 

betrayed his trust (RP of May 19, 2006 hearing, pages 19-20), it 

determined it could not award him any compensation beyond that 

to which Willingham had specifically agreed. 

Meeks continue to focus on Hoglund's candid admission that 

the parties never reached a final agreement on his fees and 

continued role - which failure served to defeat Hoglund's claim for 

additional compensation - as a basis for defeating Hoglund's 

entitlement to the base fee of $40,000.00 to which Willingham and 

Hoglund clearly agreed. Neither Meeks nor the other Appellants 

will acknowledge that Hoglund's relinquishment of his right to 80% 

of the total fee provided ample consideration for this agreement, 

regardless of what additional role Hoglund played in the litigation. 



Nor is even remotely credible that the Appellants could have 

believed that Hoglund voluntarily stepped down as lead counsel 

and waived his right to any fee, especially as Willingham herself 

after the Bostwick case was successfully settled expected Hoglund 

would be paid. (CP 61 3). 

There is no evidence to support the Appellants' claim that 

Hoglund withdrew and waived his claim to fees. Instead, as the 

evidence at trial showed and as the Trial Court found, Hoglund and 

Willingham agreed to modify Hoglund's role in the litigation and his 

fee, and Hoglund is entitled to judgment against the Appellants for 

their failure to honor the terms of that agreement. 

C. Meeks is Liable for Breach of Contract. 

Meeks was fully aware that Hoglund was the original lead 

attorney on the Bostwick case. (RP 114). Meeks was present 

during the December 2003 meeting when Willingham affirmed she 

was willing to agree to Hoglund receiving $40,000.00 out of any 

final recovery based on his prior work. (RP 103-104, 136-137). 

Willingham testified clearly and repeatedly during her deposition 

and a later declaration that Meeks "was silent" and expressed no 

opinion regarding Hoglund's fee. (CP 612, 613, 621-22). Meeks 

thus knew of Hoglund's prior role in the case and his subsequent 



agreement with Willingham. 

Meeks, who never had any written agreement with anyone, 

could only have an interest in the Bostwick litigation by virtue of his 

oral agreement with Goldstein and Willingham entered after he had 

full knowledge of Willingham's agreement with Hoglund. His 

contractual right was in turn subject to the terms of their agreement 

with Hoglund. After his December meetings with Hoglund and 

Willingham, Meeks had no further communications with Hoglund 

and instead relied upon Willingham to handle further discussions 

with Hoglund, responding to Hoglund's inquiries through her. (RP 

135). 

As set forth previously, the Washington Supreme Court in 

Riss v. Angel, supra at 616, stated that a party ratifies an 

agreement if, with knowledge, he accepts the benefits of the acts, 

or without inquiry assumes an obligation imposed. "Ratification can 

be inferred from the principal's silence if the circumstances are 

such 'that, according to the ordinary experience and habits of men, 

one would naturally be expected to speak if he did not consent....' 

Restatement § 94, comment a, at 244." Smith v. Hansen, Hansen 

& Johnson, Inc., supra at 369. 

Meeks fully accepted the benefits of Hoglund's prior work 



product and received payment pursuant to his oral agreement with 

Goldstein and Willingham, earning a fee of almost $100,00.00 for 

less than four months of involvement in the Bostwick litigation. (CP 

840) Meeks did this with full knowledge of Willingham's agreement 

with Hoglund and without having taken any steps to disavow it. 

Meeks' participation in the December meetings, his failure to 

affirmatively object to the terms of Holgund's agreement with 

Willingham, his later use of Willingham to communicate his intent to 

postpone discussion of negotiations of final Hoglund's fee, and his 

oral acceptance of the role of lead counsel and the recovery of a 

substantial fee based on that role, all manifested Meeks' 

acceptance of his role as lead counsel subject to the terms of 

Holgund's agreement with Willingham and his ratification of that 

agreement. Having accepted all of the benefit of that agreement, 

Meeks must be bound by all of the terms of the agreement, not just 

those portions that result in payment of fees to himself. 

D. Hoqlund's Aqreement Does Not Violate Public Policy. 

Meeks' final argument is especially ironic, given that he is 

the only party to this litigation that never had any written agreement 

for a contingent fee. 

In his argument, Meeks conflates two separate arguments. 



First, he cites to Mazon v. Krafchick, 158 Wn.2d 440, 114 P.3d 

1168 (2006) for the principal that in Washington one attorney may 

not sue another for a loss of a prospective fee. While true, this 

point is wholly irrelevant to the present case. Hoglund did not sue 

the Appellants to recover a prospective fee he claimed was lost as 

a result of unsuccessful case strategy by the Appellants in the 

course of their representation of Bostwick. Had the Appellants 

through some failure of strategy or tactics lost the Bostwick 

litigation, with the result that no fee whatsoever was earned, Mazon 

provides that Hoglund could not have sued the Appellants to 

recover the promised $40,000.00, as his recovery of that fee 

depended on a successful conclusion of the case. 

Mazon is wholly inapplicable here. The Appellants did not 

lose the Bostwick case, but instead successfully earned fees of 

over $190,000.00. The issue here is solely whether or not the 

Appellants had an obligation to split a potion of that fee with 

Hoglund, pursuant to the terms of their agreement with him. 

Meeks then cites to RPC 1.5 for the principal that contingent 

fees must be split either in proportion to the services each attorney 

provided, or pursuant to a written agreement. Of course, Meeks 

never had a written agreement, and was only involved in the case 



for three months before it settled, but he does not find RPC 1.5 of 

any concern to his situation. Instead, he claims Hoglund cannot be 

entitled to fees under this rule of professional conduct. 

But there is no dispute that Hoglund had a written fee 

agreement with Graf, one which entitled him to 80% of the ultimate 

fee earned. After Graf was suspended, Hoglund remained as 

counsel of record and Willingham thereafter associated with 

Hoglund. Willingham and Hoglund agreed to modify the terms of 

the original agreement, reducing both Hoglund's role and his fee. 

While it is true that the parties' modification of the original fee 

agreement was not reduced to writing, that was not the fault of 

Hoglund. Willingham stated that she would prepare the 

agreement, and then put off doing so up until the Bostwick case 

settled based upon Meeks' statement that it was too early to 

finalize the agreement. 

Moreover, the Trial Court expressly found that the 

settlement agreement ultimately reached with the tortfeasor 

defendants was largely the result of Hoglund's efforts. Hoglund 

had obtained the expert medical testimony of Dr. Wohms, had 

developed Mr. Bostwick's medical history, developed a pretrial 

strategy, developed and identified the need for additional experts 



for trial, developed the income loss potential of Hoglund's injury 

claim, and developed a mediation strategy and presentation 

approach to the tortfeasor defendants. 

By contrast, the Trial Court found that the Appellants had 

done little to advance the Bostwick case in the few months of their 

involvement before the ultimate settlement. Hoglund's $40,000.00 

fee was if anything much less than that to which he was entitled 

based on the proportion of services provided by the parties to the 

Bostwicks. 

4. Request For Attorney's Fees And Costs. 

Pursuant to RAP 18.1, Hoglund requests that he be awarded 

his attorney's fees and costs incurred in this appeal. 

RAP 18.9(a) provides that the Court may order a party who 

brings a frivolous appeal for the purpose of delay to pay terms and 

compensatory damages to the opposing party. Foisv v. Conroy, 

101 Wn.App. 36, 43, 4 P.3d 140 (2000). An appeal is frivolous and 

brought for the purpose of delay where there are no arguable 

issues regarding which reasonable minds could differ, and the 

appeal is so devoid of merit that there is no reasonable possibility 

of reversal. Millers Cas. Ins. Co., of Texas v. Briggs, 100 Wn.2d 9, 

15, 665 P.2d 887 (1 983). 



The Respondents have not raised any debatable issues in 

this appeal. In accordance with RAP 18.1, Hoglund respectfully 

requests that this Court award to him his attorney's fees and costs 

incurred in this appeal. 

C. CONCLUSION 

The Trial Court properly found that Willingham and Hoglund 

expressly agreed that Hoglund would step down as lead counsel. 

As part of that agreement, Hoglund gave up his right to 80% of the 

ultimate fee earned in exchange for a base fee of $40,000.00 for 

his past services. Though the parties intended that Hoglund would 

continue to play a role in the litigation, they never reached an 

agreement as to the size of or the additional fee for that role. 

Willingham had actual authority to bind herself and apparent 

authority to bind Goldstein. Meeks accepted the role of lead 

counsel pursuant to an oral agreement with Willingham and 

Goldstein and with full knowledge of the terms of their agreement 

with Hoglund. 

As a result, the Trial Court properly awarded Hoglund 

judgment against all three Appellants for their breach of their 

obligation to pay Hoglund $40,000.00, though it rejected Hoglund's 

claims for additional compensation for his continued role in the 



litigation. Because the $40,000.00 is a liquidated sum, not 

calculated by virtue of the Trial Court's exercise of discretion, the 

Trial Court properly awarded Hoglund pre-judgment interest on the 

judgment. 

The damages awarded by the Trial Court are amply 

supported by the evidence in the record. The Trial Court's 

judgment should therefore be affirmed. 
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