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ASSIGNMENTS OF ERROR 

1 .  Mr. ('SLI/ \\IIS denied '1 I i i r  trial because the go~ernnient \zithIield 
e\culpator! e\ idcncc. 

2.  1 he trial coi~rt C'~I .CCI  b determining that Mr. ('ri17 \\as not preiudiced 
b! the lhili~re to disclose c\culpator) e\ idence. 

3. 'l'lie trial court erred b! denying Mr. Cru;l's motions to dismiss. 

4. Tlic trial court erred b instructing tlie jur) uith an erroneous 
delinition ol'knoulcdgc. 

5 .  I'he trial court erred b!. giving I~istruction No. 10. \vliicli reads as 
follou s: 

A person I \ I I O U S  or acts I\no\\inglj or uith 
hnouledge \\lien lie or she is auare of a fact. facts. or 
circumstances or result described b j  law as being a crinie. 

hetlier or not tlie person is auare that the fact. 
circi~~~istance or result is a crime. 

If'a person has infor~nation which uould lead a 
reasonable person in the same situation to belie\ e that facts 
exist uliich are described b) law as being a crime. the jurj 
is permitted but not required to find that he or she acted 
u it11 knowledge. 

Acting I\no\\il~gly or with knowledge also is 
established if a person acts intentionally. 
Supp. CP. Instri~ction 10. 

6. The court's "Itno\\ ledge" instruction contained an improper mandator) 
presuniption. 

7. The court's "kno\\ ledge" instruction imperniissiblj relie1 ed the state 
of its burden of establisliiiig an element of the offense bj  proof bejond a 
reasoilable doubt. 

8. Mr. Cruz u a s  denied tlie effective assistance of counsel when his 
attorne) failed to object to the improper "knouledge" instruction. 



ISSllES PEIITAI NING TO ASSIGIVMENTS OF ERROR 

.la\ ier C ' ~ L I /  charged nit11 deliver! of methaniphetarnine. His 
attorne~ rcpeatedl! r e ~ ~ ~ i e ~ t e d  information relating to the confidential 
inli)rniant uho  L I O L I ~ ~  bc the \tale's main uilness at trial. The Forks 
l'olicc I>epartment M ithlield inlbrmation (including the informant's name). 
dela! ing tlie trial. 

During trial. dcl2nce counsel learned that discover! Mas still 
incomplete. I'he For115 I'olice Departnient liad failed to disclose benefits 
the infor~iiant liad rccci\ cd for her cooperation. liad \zitlilield co~iiputcr 
records relating to the informant. and liad failed to turn o\er paperuorh 
relating to tlie chain ol'cu\todq. 

Mr. CSLIL repeatedl! n io~ed  to dismiss thc case. but the trial court 
denied his motions. 

1 .  Did tlie go\ crnment iolate Mr. Cruz's right to due process b! 
u itliholding c\culpatorj information? Assignments of Error Nos. 
1-3. 

2. Is there a reasonable probability that timely disclosure of the 
exculpatory material mould have yielded a different outcome? 
Assignments of Error Nos. 1-3. 

3. Did the trial court err by refusing to dismiss the case? 
Assignments of Error Nos. 1-3. 

The court's "l\no\bledge" instruction inappropriatelq included a 
mandator? presuniption. requiring the jury to find knowledge if Mr. Cruz 
acted intentionallq (n ithout explaining what kind of intentional act could 
gi\c rise to the presumptioii). The instruction also misstated the lau. 
defining knouledge to mean amareness "of a fact. circumstance or result 
mhicli is described b> la\\ as being a crime." Defense counsel did not 
ob-ject to the erroneous instruction. 

4. Using a 1701'0 standard of review. did the trial court's 
-'knouledge" instruction create an impern~issible mandator! 
presumption'? .4ssignments of Error Nos. 4-8. 



5 .  IJsitig a L / O  I I O I ~ O  standard of'rcvie\z.. did the trial court's 
-'knocvledge" instrilctioli misstate the la\\- and mislead the jurq'? 
Assignments ol'l~rror Nos. 4-8. 

0. I Ising a t / c  1 1 0 1 . 0  standard of ' re~  ieu. was Mr. Cruz denied the 
cflkcti\e assi\tance of'counsel bq his lauqer's Sailure to ob-ject to 
the erroneous "l\no~+ ledge" instruction'.' Assignments of Lrror 
NOS. 4-8. 



STATEMENT O F  FACTS A N D  PRIOR PROCEEDINGS 

In h4aq 01'2005. .luditli Smith approached tlic 1 orks I'olice 

1)cpartment and ollkrcti to \sorl\ as a confidential informant. R P  (615106) 

42-45. She entered a one-month contract 011 Ma! 3. 2005 to purchase 

~iiethaliiplietarni~ie fi.om three targets. Javier Cru7 was not one ol'these 

listed targets. RP (h15 '00)  5 1. 

On June 13. 2005. tlie informant melit to trailer number 25 at 1205 

South korks to purcliasc methamphetamine from Andren Da\ ila. She 

spoke to .la\ ier Cru/ at tlic door. and left without making a purchase. RI' 

(615106) 54: RP (616106) 188. On Jime 14, 2005. she returned to the trailer 

and uent inside. \X1Iicn \lie canie out. she claimed that slie purchased 

metliamphetamille from Mr. Cruz. RP (615106) 58. 60-61. 53. Mr. Cruz 

\s as charged u i tli delii erq of a controlled substance on Januarq 1 7. 2006. 

CP 17-18. 

Mr. Cruz remained in custodj pending trial. RP (3120106) 9: RP 

(615106) 4 .  

Defense counsel requested information about tlie infor~ilaiit and her 

contract on Januar! 20. Februarq I .  February 17. March 3. 2006. and 

h4arcIi 13, 2006. RP ( 1,20106) 7; RP (2117106) 5-6; RP (313106) 5: RP 

(3113106) 4-5: Supp. CP. As of March 13. 2006. 8 days before the 



c\pirntion oi's1)eed~ 11 ial. defense counsel had still not been told the name 

oi'tlic inli,rmnnt. and h,~d not been g i ~ e n  an j  inf'ormation about the 

contract ~ ~ n d e r  \\hicIi 4Iic \\as uorking. R P  (31l3/06) 4-5. On the 

afiernoon 01' Marcli 14. 2006. the state provided defense coiuisel \\ it11 the 

informant's na~iic. K1' (3/30/06) 7. 

Mr. C'ru~ filed ,I Motion to Dismiss, arguing that it  u a s  inipossible 

prepare lor trial gi\ en the late and incomplete discoverq pro\ ided bq the 

prosecution. Supp. C'I'. At a hearing on Marcli 20. 2006. the prosecutor 

indicated tliat lie had been requesting the information for some tinie: -1 

can't tell J ou \i h~ ForLs \\as not immediatelj fortlicoming. but I call tell 

qou that \be didn't no Isic] the identitj of the iiifor~iiant until fairlj 

recentl~.  So. I don't hare a good reason, no. Your Holier. '. RP (3120106) 

9. 

Concer~ied about Mr. Cruz's right to a speedq trial. the court 

suggested that he be released pending trial. However. the Immigration 

and Naturalization Serr ice had put a hold on Mr. Cruz. and if lie mere 

released. Mr. Cruz mould be deported prior to trial. RP (3120106) 9-1 0. 

The follouing daj. blr. C'ruz uaived his right to a speedq trial. and trial 

was rescheduled to commence on April 10. 2006. RP (312 1/06) 4-5.' 

I The trial did not occur on April 10, 2006. While no transcript is available for that 
date. trial \\as apparent11 reset b\ agreement of the parties. RP (4 10 06). 



O n  blaq 8. 2000. [he dclknse again mo\ed to dismiss. and 

described additional cli\cc\\ crq problems. Kt' (518106) 4. Fort>-four pages 

ol'disco\erq had been ~.c.cei\cd that morning. and defense counsel still 

lacked signilicant in1i)rmation. including documentation ret ieued bq the 

iildge nlio issucd a scarch Marrant and information about tlie inl'ormant's 

actitities \\bile 01-1 electronic homc monitori~ig. Furthermore. a defence 

inter\ icu M it11 the in1i)rmant liad qet to be arranged. RP (518106) 7. 9. 15. 

The coi11.1 denied the motion to dismiss. RP (518106) 18. 

Trial began o n  June 5. 2006. Sergeant Munger testified that she 

supen iscd tlie inlhrm'lnt and oversa\t tlie alleged controlied buj from Mr. 

Cruz. .4ccording to hlunger. the informant sen ed a felon> sentence on 

Electronic Home Monitoring (EHM) during her u7ork as an informant. 

Munger arranged uitli FF-IM staff for the informant to lea\ e her house. but 

did not keep all> records relating to these arrangements. RP (615106) 73- 

75. Slic also esteiided tlie illformant's one-month contract until Februarq 

2. 2006. at \\liich time shc considered it success full^^ completed. despite 

tlie [act that tlie inforn~ant liad had a positike UA and admitted bu\ ing and 

using drugs uliile under super\ ision. RP (615'06) 72. 74. 79. 80. 103. 

When questioned about benefits recei~ed b j  tlie iliforniant 

pursuant to her contract. Munger testified that the Forks Chief of Police 

liad \I orhed out a deal relating to the cost of EHM. RP (615'06) 105. 



M'lic~i t h i 4  \+as re\ calcd. dcli.nsc counsel ob,jected. I Ie'd suspected that 

the inli,rmant had rccci\ cd as4istancc tinancing her 1:HM. but the 

arra~igcnic~it mas not di\closed to the deli-nse, either in the police reports 

or during tho  pre-trial inter\ iems uith Mungcr. KP (6'5106) 105-1 07. 

I>efi.nsc C O L I I ~ \ C ~  \\as gi\en ti~iie to interciem Forks Chief of Police 

I'o\+ell. \+ho re~ealed that he'd arranged a deal uith the i~iforniant to help 

her uith k,I IM. I'hc assangelllent u a s  more falorable than the 

department's sliding scale policj. but the Chief had no records of the 

details. RP (616106) 7. Defense counsel mo\ ed for dismissal. arguing that 

it \\as not Mr. C'ruz's responsibilitj to d i sco~er  impeaching information. 

that it \\as the prosecutor's obligation to provide it in a timelq manner. and 

that the late disclosul.e during trial prejudiced the defense. RP (616106) 6- 

8. The trial judge decided that there was no prejudice (since defense 

counsel had unto\ ered the information on his o u n  during trial) and denied 

the motion. RP (616106) 1 1-12. 

The state presented the testimonq of Forks' e\ idence custodian 

Officer Da\ is. She testified about the chain of custodj. relying (in part) 

on docunientation on the back of a form. RP (616106) 52-53. Defense 

counsel objected and again ino\ed for dismissal. He had not rece i~~ed  a 

cop! of this docunientation prior to trial. He also pointed out that her 

notes used a different e\hibit number for a specific item. and that certain 



document\ had been altcred alicr the) uerc pro] idcd to the del'eiise. RP 

( 0 1 0 0 )  3 - 5 8 .  6 1 .  1 he court denied the motion. finding that the 

nii\managcmcI7t did not preji~dice the defense. KP (616106) 66. 92-93. 

Sergcal~t Klahn testilicd that he super\ised the Forks EHM 

prograin. RI' (617100) 0 7 .  1 Ic indicated that he had been instri~ctcd b! the 

prosecutor to turn 01 CI. ~.ccords of the times that the informant M ~ S  c\ci~jed 

from I-IIM. but that lie had not provided the information (uhich appeared 

in the computer sqstcm) because it had not occurred to him to print it out. 

RP (617106) 73. 74. 1 lie Forks Chief of Police testified that he had g' ~ I V C I I  

thc infoniiant a break on her EHM fees because she was uorking as an 

informant and because \lie did not have the monej to pa!. RP (617106) 

92-94. He did not keep an! record of the arrangement. RP (617106) 98. 

Sgt. Munger mas present and helped to set up the deal. RP(615106) 105- 

106. 1 I 1 : RP(6/6/06) 207. Records of payments for the informant's EHM 

sho\\ed that the pa!nients \+ere made on days uhen the informant did not 

lea\ e her home. suggesting that the pa! nients u ere made bq a third part) 

(such as the police department). RP(617106) 134. The informant claimed 

to ha\ e personallj made cash payments to Sergeant Klahn; ho\\e\ er. he 

had no recollectioii of accepting cash pajments. RP (617106) 16. 77. 

Defense counsel again moved for disn~issal because of the 

go\ ernmelit's failure to pro\ ide the computer records (shoning the times 
L 
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83 S. C't .  1 104 10 I , .  1 ii. 3d 21 5 ( 1  063). Evidence is considered 

suppscsscd 1;)s I ~ I , L I L / I  ~ L I ~ I ~ O S ~ S  if ( l ) the prosec~~tion f'ailcd to disclose tlie 

e\,idcncc bclbrc i t  \\as too late Sor tlic defendant to make use of it. and (2)  

tlie e\ idcncc \\as no[ o[licru ise available to tlie defendant througli the 

exercise ol'reasonablc diligence. /lo\\ 1,. Pierce. 263 F.3d 734 at 740 (7th 

('ir.. 200 1 ). When the c\ idence is knoun to a uitncss but is not part ol'a 

report. it is not a\railablc through the exercise of reasonable diligence: 

[Tlhe question is mhether defense counsel [has] access to Blw~fi 
material contained in a witness's head ... Because mind-reading is 
beq ond tlie abilities of eben tlie most diligent attornej. such 
material simpl! cannot be considered a\ ailable in the same naq as 
a doc~unent ... 7'liis stretches the concept of reasonable diligence 
too far. 
BO\J 1% Pier.ce. ~t 74 1 .  

A111 el idence that is favorable to the defense falls within tlie rule. 

whether it  is esculpator! or merely impeaching. Bunks 1.. Drefke. 540 

U.S. 668 at 691.24 S. Ct. 1256. 157 L. Ed. 2d 1166 (2004). E~idence  is 

n~iaterial and reversal is required whene~er  there is a reasonable 

probabilitq that disclosure would have led to a different result: 

[The] touchstone of materiality is a '-reasonable probabilitj" of a 
different result. and the adjective is important. The question is not 
n hetl~er the defendant would more likelq than not have receij ed a 
different \ erdict m it11 the evidence. but whether in its absence he 
rece i~  ed a fair trial. understood as a trial resulting in a verdict 
uorthj of contidence. A "reasonable probabilitq" of a different 
result is accordingly shown when tlie governn~ent's e\ identiarq 
suppression "~~ndermines confidence in the outconle of the trial.'' 



h\ Ic.5 1. II I l / l l c , r .  5 I4 l1.S. 419 at 434. 13 1 1 . 1 d. 2d 490. 1 1  5 S. 
('t. 1555 ( 1005). r/uo/117~ ( 'r7iletl S I L / / ~ \  1- B L / ~ / L > J .  473 I1.S. 667 at 
678. 105 S. C t 3375. 87 1 . Ed. 2d 481 ( 1  985). 

I'hc dut! to di\closc docs not depend 011 a request bl the defense. 

ll~/glc.~'.  at 676. 68 1-0211. 1 lic prosecutor is responsible for an) fa~~orablc  

e\ idencc hno~ in  to others acting on tlie governnient's behalf in the casc. 

iticl~~ding the police. ,\'/r.ic.klei. 1,. (;r.eene. 527 l1.S. 263 at 275 ti. 1 3. 1 1 0 

S. Ct. 1936. 144 L. I,d. 2d 386 ( I  999). ciling Kkjllec 1% Tt'hi~lqt at 437. 

In this case. tlie go\ ernment failed to disclose material information 

that \+as fa~orahle  to tlie defense.' Defense counsel repeated]) at-gued fbr 

dismissal based on tlie k orks Police Departn~ent's failure to pro\~ide 

iufonnation regarding the informant. The Forks Police Department's 

footdragging resulted i n  continuances beyond Mr. Cruz's speedy trial 

period. and when tlie disclosure finally occurred the week before trial. it 

u a s  incomplete. RP ( 3  20106) 7-9. 10-1 1.  Through cross-examination. 

defense counsel wras able to establish that additional benefits-- the 

reduction in EHM fees-- nere  given to the informant, but not disclosed. 

RP (617106) 92. 

It appears that the prosecutor \?as also kept in the dark bq the Forks Police 
Department. RP (3 13 '06) 1 



I'liis infhrtiiatioli \\as '~supprcssed" uitliin tlic meaning of Bt.cr~<l~ 

bcca~isc tlic state did not pro\ ide it  to del'ensc counsel prior to trial. 

Altlioi~gh rc\caled bc1i)l.e tlic end of trial. the disclosi~re ~ i a s  nonetheless 

disclosed "too late li)t. tlic deikndant lo tilahe use of it." Do\\ I ,  Pier.cac. 

. $ ~ I ~ I . L I  C I I  740. Witlioiit I\llowledge of tlie additional benefits pro\ ided to 

the informant for her cooperation (including the financial benelits). Mr. 

Cruz uas  unable to i n \  c5tigate tlie issue prior to trial, iuiable to explore tlie 

issue on  \,oil. L / ~ I . ~ ,  and unable to discuss it in his opening statement. 

Furthermore. deftnse counsel Mas unable to prepare a thorough cross- 

euaniination of tlie informalit, the detective who super\ ised her. and the 

other officers in\ ol\ cd in the case (including the police chief). 

The exculpator! nature of the illformation mas also readilq 

apparent. The additional benefits gave the iilforlnant extra incentil e to lie 

to the police. to ensure that she continued receiving a discount on her 

EHM fees. 

Finallq. the el idence was material. The informant's credibilit! 

mas central to the case. No transaction was obsened, and no recording 

mas made: thus tlie state's case rested entirely on her testimonq. The 

failure to disclose facts affecting her credibility until mid-trial hampered 

the Mr. Cruz's opportunitj to prepare for trial and present his case to the 

r . Accordinglq. the failure to disclose the informatioil prior to trial 



c o ~ ~ l d  reasonabl! ha\ c :rl'l'ccted the outcome of tlie trial. Confidence in the 

outconic i 4  i~ridcrniined. and Mr. C'SLI/'S convictions must be relersed and 

the case rcnia~idcd li,~. .I He\\ trial. kj,les I> C.t'hi/lej. s z ~ p i , ~ ,  at 434. 

C'onlidence in thc outcome is li~rther undermined because the 

e~idence  stronglq implies that even more benefits uerc prokided and 

nel,cu. disclosed. Spccilicallj. Munger denied h n o u  ledge ol'tlie l- I IM 

arrangement. but the in1i)rmant testified that Munger Mas present and 

helped to set up the deal. RP(615106) 105-1 06. 1 1 1 : RP(616106) 207. The 

police did not e \er  memorialize the arrangement in uriting. In addition. 

records of paj ments f i~ r  tlie informant's EHM shoned tliat tlie pa! riients 

uere made on daqs \\lien the infornlant did not l e a ~ e  her home. suggesting 

that the paqinents mere made by a third pasty (such as the police 

department). RP(617106) 1 34. The informant claimed to h a ~ ~ e  personall~ 

niade cash pajments to Sergeant Klahn: liouever. he had no recollection 

of accepting cash pa? ments. RP (617106) 16. 77. 

Througliout tlie case. the Forks Police Department sought to 

conceal inforination from defense counsel (as uell as from tlie prosecuting 

attornej 1. The record suggests that the information tliat M ~ U S  ultimatel) 

shared painted 01114 part of the picture. The &hole truth mill likelj never 

be known. Mr. Cruz as denied a fair trial. and his case nlust be 

dismissed. h'j3lec I... 1177itlej.. s2pi.a. 



I I .  TI~II.: < ' 0 1 ' R l ' ' S  "k\O\\ I ,EDGE" INSI'RII("I'1Oh V I O L A T E D  D l i E  

I'KO('E:SS HE:(' \I SI.: 1.1'  <'KE:A'l'l.:I) A RIANDA'I'OK\' P R E S l i \ I P T I O N  A N D  

\IISI,E:I) ' I ' I I I . :  . I 1 l i \  RE(;ARI)IN(; A N  E S S E h T I , \ I ,  ELERIENT.  

. l u ~  instructions. \\lien taken as a  hole. must proper11 inforni the 

trier ol'lict of'thc applicable la\!. .Cltr/c~ 1'. D o l ~ g l ~ ~ \ .  128 Wn.App. 555 at 

562. 1 16 P.3d 101 2 (2005). An omission or misstatement of the la\\ in a 

jurq instri~ction that rclic\cs the state of its burden to pro\e ever] clement 

of the crime charged is erroneous and violates due process. ,C/u/e 1% 

T / I ~ I ? I L I ~ .  150 Wn.2d 82  1 at 844. 83 P.3d 970 (2004): Sfcrte 1: Ru~i~/htn~.ir. 

133 Wn.2d 67 at 76. 041 P.2d 661 (1997). Jury instructions are re\zieued 

825 (2005). A Jurq instruction which misstates an element of an offense is 

not harmless unl:ss it  can be shown beyond a reasonable doubt that the 

error did not contribute to the verdict. Stute I). Br.011.n. 147 Wn.2d 330 at 

341. 58 P.3d 889 (2002). 

Furthermore. due process prohibits the use of conclusive 

presulnptio~ls in jurq instructions. Such presumptions conflict with the 

presulnption of innocence and i n ~ ~ a d e  the factfinding function of the jurq. 

Stclre I,. Suvrrge. 94 iVn.3d 569 at 573. 618 P.2d 82 (1980). citing 

,Ctind\tro171 I,. A L 1 o ~ i ~ ~ ~ ~ ( ~ .  442 U.S .  5 10. 99 S.Ct. 2450. 61 L.Ed.2d 39 

(1979)) and _1hris5e/le 1' C'nited S/utes. 342 U.S. 246. 72 S.Ct. 240. 96 

L.Ed. 288 ( 1  952). 



'Kno~ilcdge' i \  ,In clement of deli\.erj era controlled substance: to 

obtain a con\ iction. the ~x.osccution must prove that the defendant knev 

that the si~bstancc deli\ crcd \\as a controlled substance. S'f~rlc' I' DeI i-ie,. 

140 M n.2d 842 at 850. 72 1'.-3d 748 (2003). IJnder RCW 9A.08.010 

( I ) (b) .  "A person k n o \ ~ \  or acts knouingly or uith knouledge ulicn ( i )  lie 

is auare ol'a fact. facts. or circumstances or result described b> a statute 

deli~iing an offense: or ( i i )  he has inlorniation uliich u o ~ ~ l d  lead a 

reasonable man in tlie same situation to belie~re that facts exist uhich facts 

. . are described bj a s~atutc defining an offense. 

The court's I\no\\ ledge instruction (based 011 WPIC 10.02) 

included tlie Ibllou ing (optional) pro\ision: 

Acting knouinglj or with knowledge also is established if 
a person acts intentionally. 
Instruction No. 10. Supp. CP. 

Illappropriate usc of this provision relieves the prosecution of its 

burden of establishing the knowledge element. and is re\.ersible error 

Stute 1%. Gohle. 13 1 M.n..App. 194. 126 P.3d 821 (2005). In Gohle. the 

accused \+as charged \I it11 assaulting a person u holn he kneu to be a Ian 

enforcen~ent officer. ' The trial court's '-knowledge" instruction included 

Although not an element of the charged offense. kno\\iedge Qas included in the 
' to  con~ict" instruction and t l i u i  became an element under the lam ofthe case in Gohle. 
Gohle (11 20 1 . 



the language ~1~10tcd abo\ c. rhe C'ourt of' Appeals re\ erscd the con\.iction 

beca~~se this language coi~ld be read to mean that an intentional assault 

establislicd Mr. (ioblc's I\nouledge. regardless of nliether or not he 

act~~allq I , nc~  the \ icti~li's status as a policc officer. Gohle, [ I /  203. 

I lcre. as in (;ohlc~, the inclusion of the final sentence \+as 

erroneous: it directed thc.ji~ry to prcsunie that Mr. Cru/ knem he'd 

deli~ered a controlled substance if he did LIMY intentional act.' IJnder tlie 

instruction. a L1.S. Postal Service letter carrier uould be presumed to knoll 

the contents of an! pacl\ages slhe intentionally delivered. a result 

forbidden bq ,<;lcr/e I: Bo.1 el.. 91 Wn.2d 342. 588 P.2d 1 15 1 ( 1  979): 

[Wlithout the mental element of kilouledge. even a postal 
carrier uould be guilty of the crime mere he innocentl! to deli\ er a 
package uhich i n  fact contained a forbidden narcotic. Such a result 
is not intended 17> the legislature ... [Gluiltj knouledge is intrinsic 
to the definition of the crime itself. 
Boj~ei., at 344. 

The inclusion of tlie optional final sentence of the '-knowledge" 

i~istruction in this case created a conclusive presumption and violated due 

' The instruction \\as also confusing and misleading: the c o ~ ~ r t  told the ~ L I I ?  that a 
person ..acts kno\vingly" nhen he "is aware of a fact, circumstance or result described by la\\ 
as being a crime.. ." This language differed from the statutory lang~~age of RCW 9A.0S.0 10 
( I )(b): ~ ~ n d e r  Instruction No. 10. the infonnation at issue-the '.fact. circumstances or 
res~1lt"-n7~1st itself be described b j  law as a crime. This is nonsensical. See RCW 
9A.08.0 10 (uhich requires that tlie fact be described bj, a criminal statute. not that the fact 
itself be described ac a crims). The Gohle court criticized WPlC 10.02 on this basis as \\ell. 
See G'ohle ~t 203 ("We agree that the instruction is confusing.") 



~ X O ~ C S S .  ( ; ~ h l ~ j .  . S L I ~ I . L I :  . \ ; I \ Y I ~ ~ ,  .YLI/)I.(I. It directed the jur\. to presume 

Anou ledge From an! intcntional act. and provided no g~lidance limiting the 

predicate acts gi\ ing rise to the conclusive presumption. 'Thus. the jur: 

c o ~ ~ l d  find guilt!, Ano\\ Icdge fi-om intentional deli\zer\ (as in the postal 

carrier euamplc raised i n  llo~~cr.). or from anq other intentional act such as 

ualking. talking. or sitting. Because of this. the conviction should ha\ c 

been re\ ersed and the case senlanded for a ne\\ trial. Ciohle. \ ~ l / , r . c ~ .  

111. DEFERSE COl h\LL \\AS INEFFECTIVE FOR FAILIYG TO OBJEC I TO 

THE C 0 1  R T ' ~  IRIPROPER  NO\+ LEDGE" INSTRllCTIOY. 

Tlie Sisth Amcndment to the United States Constitution guarantees 

that "In all criminal prosecutions, the accused shall enjoq, tlie Right.. . to 

ha1.e the Assistance of Counsel for his defense." U.S. Const. Amend. VI. 

Siniilarlq. Article I. Section 22 of the Washington State Constitution 

declares that "In criminal prosecutions the accused shall ha\~e the right to 

appear and deferd in person. or bj counsel.. ." Wash. Const. Article I. 

Section 22. Tlie right to counsel is the right to the effective assistance of 

coimsel. S'/~/l"ickl(~nd I-  Il;~,hington, 466 U.S .  668. 686. 104 S.Ct. 2052. 80 

L,.Ed.2d 674 (1 984) (quoting ~ ~ c ~ ~ ~ n n  I,. Richurd~on. 397 U.S. 759 at 771 

n. 14. 90 S.Ct. 1441. 25 L.Ed.2d 763 (1970)). 

Defense counsel 111ust emploq "such skill and knouledge as mill 

render tlie trial a reliable adversarial testing process." State I: Lope;. 107 



U ~i..Alq~. 270 at 275. 27 I'.3d 237 (200 1 ). C'ounsel's perfi)rmance is 

e\ nluatcd again\[ the c~ltirc record. l , ~ / , ~ z .  ( I /  275. 

1 lie test Ihr inel Iccti\e assistance of counsel consists of t u o  

prongs: ( I ) mlictlier dclense counsel's perfoniiance \\as deticient. and (2) 

M hetlier this dclicicnc! prejudiced tlie defendant. S't~~tc 1' I fo1111. 9 I 

Wn.App. 429. 957 1'.2d 1278 ( 1998). cifing ,571.ic.kl~1ntl. \II/,I.LI. l'lie 

defendant must slio~z n reasonable probability tliat. but for counsel's 

errors. tlie result of the proceeding would have beell different. Ho1171. 

\ ~ I / ? I Y I .  at 128 1.  t inall!. a reviewing court is not required to address both 

prongs of tlie test if the defendant makes an insufticient sliouing on either 

prong. 

To establish deficient performance. a defendant must demonstrate 

tliat counsel's representatioii fell below an objecti\ e standard of 

reasonableness based on consideration of all the circunistances. Sr~ltc I,. 

B ~ . ~ ~ l l c j .  141 Wn.2d 73 1 .  10 P.3d 358 (2000). To pre\ ail on the prejudice 

prong of tlie test for ineffective assistance of counsel. an appellant must 

sliom that "there is a reasonable probability that. but for counsel's 

unprofessional errors. tlie result of the proceedings mould ha\ e been 

different." Strlte 1,. S~ilin~/e~.r.  91 Wn.App. 575 at 578. 958 P.2d 364 

(1 998). A reasonable probability is a probabilitj sufficient to under~nine 

confidence in tlie outcome. In re Flen7ing. 142 Wn.2d 853 at 866. 16 P.3d 



0 10 (200 1 ). A claim ol' ilicfli'cti\ e assistance is re\ icwed L/O t~o\'o. S'/ci/e 

I ,  S , \ / .  100 M'n.Ap11 40 1 at 409, 996 1'.2d 1 1 1 1 (2000). 

Ilere. 'I\no\&Iedge' \\as an essential elemcnt of the crime charged. 

Ilespite this. Mr. C'SLI/ ' \  attornej l'ailed to ob.ject to tlic court's 

. v h n ~ ~ I ~ d g c "  instruction. \\hicIi distorted thc statutorq definition Ibund in 

IIC'U 9A.08.010 ( I  )(b) and uhich contained a mandator] presuniption. 

1 his failure to ob.ject \\as deficient performance; a reasonablj competent 

attorneq mould ha\ e bee11 familiar \\ ith the statute. &ould have hno\{ n that 

the language of the instriiction differed from the language of the statute. 

and mould 11a\e been allare that the niandatory presumption u a s  

unconstitutional under Ciohle. szlplw. See, e.g . Stclte I, Thomu,. 109 

Wn.2d 222 at 229. 743 P.2d 816 (1987) ("[a] reasonablj competent 

attornej mould haire been sufficiently aware of rele\lant legal principles to 

enable hiin or her to propose an [appropriate] instructioc.") 

Mr. Cruz mas prejudiced by the error. The "knou ledge" 

instruction mas misleading and contained an illegal mandatorj 

presumption. As a resi~lt. the jury mould not have been able to properlj 

interpret the "to con\ ict*' instructions. and improperlj imputed 

"knon ledge" to Mr. C ~ L I Z  based on an j  intentional act he took. Defense 

counsel's failure to object to the improper "knomledge" instructioli denied 



Mr. C ~ L I ~  the el'l'ccti\ c '~\\i\tancc ol'counsel. . C I I ~ I L ~ ~ ~ L I M ~ /  The con\ iction 

must be re\ ersed. and tlic C;I\C remanded for a Iiew trial. 

CONCLUSION 

For the foregoing seasons. the conviction must be rc~ersed and the 

case dismissed. 111 the alternative. the case must bc remandcd for a ne\i 

trial. 

Respectfi~ll) submitted. 
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