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.,I . Intl-oduction. 

l'his case presents a relatively simple set of issues to this Court. 

What rights, i f  any, docs an optionce or its principal have in real propcrty 

aftel- an option has been found to be invalid because it  was too vague to be 

cnforccd'? 11' such a right can be Ibund, can it  meet tllc samc tests thc 

original option failed (i.e., is it  too vague to be c~iforced) as well us t l~c  

normal requirements of the statilte of frauds and conim~ul~ity property la\\.? 

Realizing that his position is hopelessly violative of real property 

lalv, DeTray atte~npts to style his interest as a personal property right, 

con\reyed to him personally by an oral or in~plied agreement after the 

invalid option illas granted to the LLC. DeTray's desperate atteiilpts to 

find a cause of action are without merit. 

A wolf in sheep's clothing is still a wolf. DeTray's alleged interest 

in the Dragt's land, if it exists, is llecessarily an interest in real property no 

matter what label it is given. As an interest in real property, it is even 

iuore vague than the invalid written option it replaces, violates the statute 

of fi-auds, and fails to conlply with community property laiv. Even if it 

could be styled as a personal property right or license, it would still violate 

the statute of frauds for agreenlents lasting nlore t l~an one year and \tlould 

terminate up011 sale. 

DeTray's claims of oral or implied contract are eqi~ally \veal<. 

There is absolutely no evidence in the record that the parties recogi~ized 

the written option was invalid until shortly before the sale. At all pertinent 

times, both parties acted as if the option was valid. Accordingly, there is 



no evidence that tlie parties ever negotiated a replacement agrcement for 

the in\~alid option, nor can sucli an agreement be inferred li-0111 tlieir 

actions. To hold otherwise \\io~~ld mean tlicrc is an implied agreement 

behind every invalid option, rendering the invalid option valid, 

notwithstanding its undisp~~ted flaws. This is simply not the law. 

DeTray's responsc is accurate in one respect: reliance upon an 

invalid option can produce seemingly harsh results. The LLC lost its 

option and DeTray lost his investment in the LLC. The Dragts lost as 

well, since their property was off the marl<et, delaying tlieir retirement for 

nearly a decade. In the end, no value was added to the land and the Dragts 

sold i t  for tlie same all~ount they could have sold it for years earlier. See. 

Opening Brief at 7-8. 

A harsh result, however, is not a reason to ignore established law, 

strain simple legal concepts to the brealcing point or overloolc a strilcing 

lack of evidence. Moreover, DeTray's dilemnla is one of his o\vn rnalcing. 

DeTray produced the LLC Agreement containing the invalid option, then 

failed to perfollll. The Dragts arranged to repay DeTray for tlie mortgage 

payments but DeTray refused,' preferring to seek a greater amount at trial 

based upon contract theories. Now that these tlieories have been shown to 

be ~ul~availing, DeTray shifts from the oral contract theories he argued to 

I Although the Dragts were not legally obligated to do so, Henry Dragt felt 
morally obligated to repay DeTray for his contributions for the mortgage 
and e17en negotiated this into the sale col~tract with Tahorna Terra. RP 
2/27/06 at 136:2-15; Ex. 176 at 11, 11 6. At trial, the Dragts e\.en 
suggested methods by which the trial court could retuln portions of 
DeTray's capital contributions. CP 580. But DeTray wanted a home ~ L I - I  

and declined these efforts. 



tlic trial court, to implied contract and even i~lljust e~iricliment, tlieories 

\\liicli DcTray csprcssly abandoned at trial. Simply put, there is no legal 

tlicory ~zrliicli allows DcTray to c lam tlic lion's share of tlie proceeds 1'1-om 

tlie sale of tlie Dragts' ~~ndeveloped land, and there is no evidence to 

support the flawed legal theories lic has crafted. The trial court's decision 

was clearly flawed and should be rcvcrscd with instructions to dismiss 

DeTray's coiuiterclaims Lvitli prejudice. 

B. DeTray fails to demonstrate that the Dragts gave him any 
enforceable interest in their land or the sale proceeds thereof. 

1 .  The Dragts' alleged obligation to "hold their property" is 
unenforceable as a matter of law regardless of whether it is 
an interest in real property or personal property. 

"The tern1 'interest' is the most general word that call be used to 

denote any property right in land or chattels." Robt-oj, Laiirl Co. 1.. 

P~-irrl~er-, 95 W11.2d 66, 69, 622 P.2d 367 (1 980). 

DeTray concedes that if his right to the Dragts' land constitutes an 

interest in real property, the conveyance of that interest is unenforceable 

because it did not satisfy the statute of frauds and coinlnunity property 

lams. Resp. Br. at 18; see illso, Bar-tlett v. Betl~lcll, Wn. App. , 146 

P.3d 1235, 1237-38 (2006). Accordingly, DeTray argues the Dragts' 

obl~gatlon to hold their land for DeTray's benefit is not an interest in real 

property but a personal property interest excepted from the statute of 

frauds and commuiiity property law. 161. at 18-19. DeTray is wrong. 

First, DeTray fails to explain horn the Dragts could sin~ultaneoi~sly 

give an option to the LLC and a contract right for the same land to DeTray 



\\,ithout onc or both of them \riolating tlieir obligations to the LLC. The 

lhct is that DeTray was never granted an interest i l l  or right to the Dragts' 

land. Both partics proceeded under the mistaken belief the option in the 

LLC Agreement was valid (sec, e.g., R P  2/27/06 at 80:7-181, and there is 

no cvidencc the Dragts granted any interest in their land othcr than that 

o p t i o ~ ~ .  

Second, the Dragts' obligation to hold their land for DeTray, i l '  i t  

existed, was an option. As DeTray describes it, the Dragts were obligated 

to hold their land for him, he had the exclusive right to acquire the land, 

and upon acquisition, he lvas to pay the Dragts a certain almount per acre. 

Resp. Br. at 10, 21, 42. What DeTray is describing is an option. See, 

McFerrun I). Herozls, 44 W11.2d 631, 638-39, 269 P.2d 815 (1954). 

Moreover, it  is an option which suffers froin the same defects as the 

original option and is imenforceable as a matter of law. 

Third, if the Dragts' obligation to hold their land for DeTray is not 

an option, i t  is, as DeTray claims, an encumbrance: "[t]lie Dragts could 

have sold the property to anyone%subject to DeTray's retention of an 

exclusi\~e right to proceed with development." Resp. Br. at 21. See, 

S~~olzonzish CJ~. 1). Seattle Disposal Co., 70 Wn.2d 668, 672, 425 P.2d 22 

(1967), quoting Hebb v. Sever-son, 32 Wn.2d 159, 167, 201 P.2d 156 

(1948) (an encumbrance is any "b~lrden upon land depreciative of its 

value,. . .which, though adverse to the interest of the landowner, does not 

One uol~ders  how the Dragts breached the alleged agreement by selling 
their land if they "could have sold the property to anyone." Resp. Br. at 
21. 



co~i l l~c t  nitli his con\cyance of the land In fee"). An encumbrance 

co~istitutes an intcrest in real property which must satisfy tlie statute of 

li-auds. RCW 04.04.01 0, ,020; Berg 1,. Tiily, 125 Wn.2d 544, 55 1 ,  886 

P.2d 504 (1095). MOI-eovel-, if tlie land is community property, the 

cncumbrance must be granted by both spouses, an event which did not 

OCCLIS i l l  this casc.' Sce, RCW 26.16.030(3). 

Fourth, even if DeTray's rights to the Dragts' land arc merely 

"development rights" as he argues (Resp. Br. at 21), such rights constitute 

an interest in real property. "Although less than a fee interest, 

de\.elopment rights are beyond question a valuable right i n  property." 

Lozlf111111 I,. Kilig Coll~lf!), 94 Wn.2d 422, 428, 61 7 P.2d 977 (1980), citing 

Perlil Cellt. T~iiilsp. Co. v. Ne~v Yo~k, 438 U.S. 104, 57 L. Ed. 2d 63 1, 98 

S. Ct. 226 (1978). Accordingly, such rights nlay only be acquired by 

compliance with the statute of frauds. 

Fifth, the Dragts' alleged obligation to hold their land \\;as an 

interest ill real property because it restrained alienation. In Washington, 

any restraint on alienation conveys an interest in real property. A l b ~  I). 

Baizc Orze Fir?., 156 Wn.2d 367, 372, 128 P.3d 81 (2006). 

No inatter ~vliat label is attached to it, the Dragts' alleged 

obligatioil to hold their land for DeTray is an interest ill real property. The 

coliveyance of that interest was unenforceable as a matter of law because 

it did not satisfy the statute of frauds, was irnpernlissibly vague and did 

z 
- The trial coul-t's i-uling obliterates a wife's rights in community property, 
leaving Jane Dragt with little of her retireinent asset though she agreed to 
give nothing away. 



not comply ~ b ~ t l i  community property la\\. The supreme irony of this case 

is that DcTray seeks to replace an invalid option in real property \\.it11 a 

"contract I-iglit" aff'ccti~ig real property which is even more \xgue, laclts 

even more ternis and is not memot-ialized in any writing. lhere  is no 

escaping the Fdct that DeTray's alleged i~itercst is in land, and therefore 

must meet all tlie recluirements lie failed to address in the LLC Agrcemcnt. 

Yet, even i T  DeTray's alleged rights it1 tlie Dragts' land were 

personal property, those rights would still be unenforceable. First, all 

contracts to be performed over lnore than one year 111ust be in writing. 

RCW 19.36.010. Since DeTray clai~iis tlie Dragts were obligated to hold 

the lalid from 1996 ~mtil at least 2004 (Resp. Br. at 27), the alleged oral 

agreement Lvas unenforceable pursuant to RCW 1 9.36.0 10.' 

Second, if DeTray's right to the Dragts' laiid was personal 

property, it was a license. Baldce 1,. Co1~111zbi~1 Vc~llej. L L L I I I ~ ~ ~  Co., IIIC.. 49 

Wn.2d 165, 170, 298 P.2d 849 P.2d (1956) (a license is an autl~orization to 

carry out an act or series of acts on another's property w i t h o ~ ~ t  a 

possessory interest in that property). A license ternlinates as a ~uatter of 

la\\, i\~hen the licellsor sells the land."~vansto/z v. Callahan, 52 Wn. App. 

4 The written LLC Agreement does not supply the necessary writing. 
DeTray claims that the Dragts' obligation to hold their land is distilict 
from the LLC Agreement (Resp. Br. at 17, 24, 30), and there is no 
eiridence the parties intended to incorporate tlie tenlls of the LLC 
Agreement into the oral agreement between the Dragts and DeTray. 
' If DeTray's interest did not tem~inate when the Dragts sold their land, 
then it was necessarily an interest in land wllich was unei~forceable 
because it failed to satisfy the statute of frauds. Bakke 1,. Colu~zbza Vnlle~ 
Lzrr7zber Co., Inc., 49 Wn.2d at 170-71. Either way, DeTray had 110 

enforceable interest in the proceeds of the sale of the Dragts' land. 



288, 295, 759 P.2d 462 (1988). Thus, i f  DeTray's "exclusi\~e riglit to 

clc\,clop" tlic Dragts' land \\as personal property (Resp. Br. at 2 1 ), it was a 

I~ccnsc that t e rm~n~~ted  as a matter oS lam when the land \$/as sold to 

Tahoma Terra. 

Regardless of ho\+ DeTray's interest is characterized an opt~on, 

an cncumbra~ice, development rights or personal propel-ty the 

conveyance of that interest is ilnenforceable as a matter of lab.  

Conclusion of Law No. 4 is therefore in error and the resulting judgnient 

sl~oilld be reversed. 

2. The Dragts' alleged obligation - to hold their land 
indefinitely is an unreasonable restraint on alienation and 
violates the rule against perpetuities. 

obligation to hold their land is not a restraint upon alienation, or (b) if it is 

a restraint, it is reasonable. Resp. Br. at 19-2 1 .  Neither claim has merit. 

The Dragts alleged obligation to hold their land for DeTray was 

~lecessarily a restraint on alienation. If the obligation were not a restraint, 

DeTray co~lld not clainl a breach based on the sale. See, Rohroj. Land Co. 

v. PI-other, 95 Wn.2d 66, 70-71 (a restraint up011 aliellation is any interest 

or right that fetters the inarketability of land or deters an o\\rner from 

selling). 

T11e key question, therefore, is whether the restraint was 

reasonable. A restraint is uilreasonable, and therefore unenforceable, if it 

is uilliinited in duration, lacks procedures for exercising the restraint, 

prohibits alienation to a large number of persons, or runs in favor of one 



who has no interest in the land or merely serves to create profit for that 

person. Clrvrtl 1,. n/f~.ers, 39 Wii. App. 577, 584-86, 694 P.2d 078 (1985); 

Lrii~sol~ I '  Ked1710or COIF. ,  37 Wn. App. 351, 354, 680 P.2d 69 (1984). 

These factors establish that the Dragts' obligation to hold their land 

is an irr~l.etlsot~nbIe restraint. The obligatioii is of iinlimitcd duration, 

prohibits the Dragts froiii alienating their land to anyonc but DcTray, sets 

no procedures for exercising DeTray's right to tlie land, runs In f i l~o r  of 

DeTray, who contends in this appeal that lie has no interest in the Dragts' 

land (Resp. Br. at 19), and fiinctions only to preserve a profit for DeTray 

wlietlier earned or not. Conclusion of Law 4 eilforcillg the restraint on 

alienation is therefore contrary to applicable law and should be re\.ersed. 

3. The tenns of the parties' alleged oral agreement are too 
indefinite to be enforced. 

DeTray insists that the tenns of the alleged oral agreement between 

the Dragts and DeTray are definite. However, there is no evidence that 

tlie parties ever met and agreed to a new agreement to replace or modify 

t l ~ e  invalid written option. Moreover, the only terms DeTray can identify 

are the Dragts' obligation to hold their land and pay DeTray for his capital 

contributions. Resp. Br. at 27. There is no evidence tlie parties agreed on 

the duration of the obligatioil to hold the land; how or when DeTray was 

to exercise his right to acquire the land; who was to insure, maintain, and 

pay the taxes on the land and for how long; whether and to what extent the 

land could be eilc~lmbered and how much, if any, the Dragts were to be 

paid when DeTray developed the land. In other mords, the alleged oral 



agl-ccmcnt contained almost none of the recluirements of an enforceable 

contract. Scc, k-ii~g C'OZIII~J '  I J .  TLI,Y~CLJ.~YS of King CO., 1 33 Wn.2d 584, 

000, 040 P.2d 1260 ( 1007) (absent suflicient dcliniteness, a contractual 

promise is essentially illusory and i~nenforceable). 

DeTray's argument that tlie alleged oral agreement is sufficiently 

definite because the trial caul-t identified "bcliavior tliat constitutes a 

breacli" begs the question. Resp. Bi-. at 22. Tlie evidence must establish 

tliat tlie pal-ties' agreement existed and is sufficiently definite hejore a 

court can detern~ine there was a breach. It cannot be assumed an 

agreement is sufficiently definite ~iierely because a court believes tliere 

was a breach. The law requires there be evidence of all the essential terms 

of a contract, iiicludiilg a time for performance aiid price, elenlents \vliicli 

are notably iiiissilig from tlie record here. See, e.g., Setter-ILLIILI 11. 

Fi/*estol~e, 104 Wii.2d 24, 25-26, 700 P.2d 745 (1 985). 

Nor can DeTray rely on tlie LLC Agreement to provide the 

inissing terms. As DeTray claims, tlie Dragts' obligations to DeTray are 

"distinct" froni tlie LLC Agreement. Resp. Br. at 17, 24, 30. Tlie LLC 

Agreeillelit contains the duties and obligations the Dragts owe to the LLC. 

See, Ex. 178. There is 110 evidence that the Dragts granted tlie same rights 

or undertook the saine responsibilities to DeTray personally. 

It is uncontested that the written option the Dragts granted lo tlie 

LLC lacked the necessary terms of an enforceable contract. The alleged 

oral agreeinelit found by the trial court is even more vague, is u~lsupported 

by the evidence aiid therefore is uneilforceable as a matter of law. 



C. DeTray cites no evidence or legal grounds to support the trial 
court's erroneous finding that the parties orally ~llodified the 
LI,C Agreement. 

Thc trial court crroncously Ibuncl tliat tlic Dragts 01-ally agrcccl to 

modify the LLC Agreement, adding new obligations directly to DeTray to 

replacc the invalid option in the LLC Agreement. CP 883-88 (FF 17-20. 

CL 3, 4); Ex. 17s. This finding is not si~pported by any evidence. Thcrc 

is no evidence tlie parties l<now the option was invalid, that they ever 

discussed a niodification of the LLC Agreenlent, or agreed to new terms. 

To a\,oid defending the indefensible, DeTray attempts to argile tliat 

tlie parties' modified agreement can be implied. Resp. BI-. at 27. 

According to DeTray, the trial court properly f o ~ ~ n d  the Dragts and 

DeTray had an z~llspoken multi-million deal to develop 220 acres of land. 

Id. at 9, 26. However, there is no support in the record for either an oral or 

implied agreement, warrailting reversal of tlle trial court's conclusions. 

1.  DeTray identifies no evidence in the record that the Dra,gts 
"orally agreed" to any new contractual obligations not 
contained in the original LLC Agreement. 

I11 their opening brief, the Dragts demonstrated DeTray's 

unan~biguous belief that the Dragts agreed to "hold" their property f 7 . o ~ ~  

the frule thejl et~tevecl iiito the LLC Agree~zerzt and challenged DeTray to 

identify ally evidence that the parties subsequelltly agreed to new tenl~s.  

Openi~ig Brief at 26-29. 

Althougl~ DeTray contends the contract inodificatioll is evidenced 

by tlle words of Dragts and DeTray (Resp. Br. at 26), the testi~nony 

DeTray cites relates to the option in the LLC Agree~iiellt and the parties' 



mistaken belief that it  \vas enrol-ccable. See, cl.g., RP 2/27/06 at 80:7-13 

(DcTray al\\,ays i~nderstood the Dl-agts would hold their land). DeTray 

can identiSy no "words" 01' agreement to support a new or modified 

agreement. In fact, the words "we agreed" or tlieir equivalent cannot be 

Sound in the record, nor is there evidence the parties ever discussed new 

tel-ms. 

Laclting evidence of any oral discussion, DeTray raises a new 

argument on appeal, contellding the "oral agreement" was actually an 

"implicit" agreement. Resp. Br. at 27. This argument should not be 

considered since it was not raised below and the trial court made no 

findings of an implied agreement. Wit~ger-t 1,. Yello~v Ft-eight S'stenis, 

~ I I C . ,  146 Wn.2d 841, 853, 50 P.3d 256 (2002). If it is considered, it is 

meritless. According to DeTray, the trial court could infer an ~ ~ n s p o l t e ~ ~  

contract for a $40 inillioll development project fro111 two innocuous 

events: (1)  DeTray's contribution of capital to the LLC in 1997 and (2) his 

guarantee of the mortgage in 2003. Resp. Br. at 9, 26. The fact that these 

events were six years apart negates any inference that they were given in 

excha~lge for a new pronlise by the Dragts. I11 fact, there is no evidence 

that either act was done in excl~a~lge for a new promise by the Dragts. 

Henry Dragt testified, for example, that both parties knew before 

they signed the LLC Agreement that the Dragts had insufficient money to 

continue paying their mortgage and that the LLC would have to take on 

that expense if the land was to be available for its option. RP 2/27/06 at 

124: 14-1 8; 134:6-21; CP 223:20-25. DeTray agreed, admitting that the 



1,LC's payment of tlie Dragts' mortgage \\,as "one of the many 

col~sidcrations and benefits which [the Dragts] received almost 

immcdiately." CP 1 89:22-23; see ~ i f s o ,  202:24-26. DeTray fitrtlier 

admitted that he contributed the capital to pay the Dragts' ~iiortgage 

becausc he mas requircd to by the LLC Agreement, not in exchange for a 

tic\\ promisc li-om tlie Dragts. RP 2/27/06 at 8 1 : 18-25. 

Tlierc is silnply no evidence that DeTray contributed capital in 

exchange for a new interest in the Dragts' lalid or that the Dragts agreed to 

give a new interest ill their land in exchange for the capital contributions. 

Nor can such an intent be inferred given the parties' ~mcontradicted 

testimony that they \\/ere acting in conformity with their understanding of 

the original LLC Agreement. See, e.g., RP 2/27/06 at 80:7- 18; 8 1 : 18-25; 

78: 18-25; 84: 10-25. 

Liltewise, there is no evidence the Dragts agreed to give DeTray 

anything in exchange for his guarantee or that DeTray signed the 

guarantee in exchange for a promise by the Dragts. Nor is there evidence 

that the Dragts "requested" DeTray guarantee the loan as DeTray claims. 

Resp. Bi-. at 9, 10, 28. The only evidence is that the Dragts were not 

aware that DeTray had beell aslted by the bald< to guarantee the loan. RP 

2/27/06 at 135: 1-6. If the Dragts were unaware of the guarantee, they 

could not have agreed to give DeTray sornethiilg in exchange. 

The trial court el-red. Findings 17 - 20 are ullsupported by ally 

evidence and Coi~clusions 3 and 4 should be reversed. 



7 -. DcTray can point to no evidence of a meet in,^ of the minds 
M it11 the Dragts to modify the LLC Agreement. 

The Dragts also challenged DeTray to identify evidence of a 

meeting of the minds subsequent to the original LLC Agreement. No 

evidence was cited. And there is nothing to s~lpport a11 inference that the 

parties granted a new option u%en they both erro~~eously bclievcd for 

years that the original option was valid. Opening Brief at 29-30. 

Lacking e~ridence of a meeting of the minds, DeTray ruses a neb,  

heretofore ~ulexpressed, theory of why the parties agreed to the second 

option. The theory 1s the Dragts nzcij3 I I L L V ~  agreed to hold their land for 

DeTray personally "as a fall-back, alternative provision for the event that 

the LLC should choose not to acquire the Property by exercising the 

option." Resp. Br. at 30. DeTray's conclusioll is that the trial court could 

infer a meeting of the minds from the parties' posszble i~iotives, even 

though the parties themselves never actually discussed the alleged 

agreement, and never discussed their inotives 

This argument should not be considered since it is raised for the 

first time on appeal and there are 110 findings or conclusions to support it. 

See, PViir~gel-t v. Yello~v Freight Sjsstems, I I IC. ,  146 Wn.2d at 853. If the 

argunlent is considered, it is nonsense. Mutual modificatioil of a contract 

by subsequellt agreement requires a meeting of the minds. Wcigner v. 

bt/i~gl~el-, 95 W11.2d 94, 103, 621 P.2d 1279 (1980). "Mutual assent is the 

modelll expression for the concept of 'meeting of the minds."' S~vnulsorz 1: 

Holi~lyltist, 13 Wn. App. 939, 942, 539 P.2d 104 (1975). Mutual assent 



recli~ircs an offcr and acceptance, a promisc to render a stated performance 

in excliangc lor a reti~rn promise. Yirkin~cl C'o1111[j, Fire Dist. I.? \.. Yi~kinlil ,  

122 Wn.2d 371, 388-89, 858 P.2d 245 (1993). "It is essential to the 

Sol-mation of a contl-act tliat the parties ii~anifest to each other their mutual 

assent to tlic same bargain at tl-ze same time." Id. at 388 

Tlierc is no evidence of mutual assent to any new or modified 

contract terms anywhere in the record. DeTray could not even testify 

~vhetlicr the alleged agreement occurred in 1997, when he contl-ibuted 

capital, or in 2003 ~vllen he signed the guara~~tee.  See, Resp. Br. at 9, 26. 

The fact is tliat neither party even coilteniplated nlodifyi~ig the LLC 

Agreement. There was no need to as DeTray always understood the 

Dragts \vould hold their land. FW 2/27/06 at 80:7-13. As DeTray insisted, 

the LLC Agreement "at all times.. .remained and conti~lues to be tlie 

Agreement between tlie parties and neither of the [Dragts] ever inade ally 

demand upon DeTray for its revision or rescissioil in ally respect." CP 

404:7-10. There is simply no evidence of a ineetiilg of the minds to 

support the trial court's Findings 17 - 20 or Coilclusions 3 and 4. The 

judgment should therefore be reversed. 

3. DeTrav identifies no new coi~sideration to support the 
alleged modification of the LLC Agreement. 

It is axiomatic that ally modification of a contract iuust be 

supported by consideration. See, Opening Brief at 30. DeTray points to 

his capital coiltributions to the LLC in 1997 and his guarailtee in 2003 as 



lie\\ consicicration." However, therc is IIO evidence DeTray contributed 

cap~tal as part of a mod~ficat~on of the LLC Agreement. Rather, DeTray 

adm~ltcd that IIC contr~buted capital beca~~sc  he mas rccluircd to by 

paragraph 5 4 of the LLC Agreement. RP 2/27/06 at S 1 : 18-25. He fi ~rther 

adm~tted that those contributions were "one of the considerat~o~is" tlic 

Dragts receikcd under tlic LLC Agreement. C P  IS9:22-23. 

Siniilclrly, there is 110 c\ ~dence that DeTray asl~ed for or expectcd 

a~ly th~ng 111 ret~lril ibr signlng the guarantee or that he \\as signing i t  for 

any reason other than to keep the Dragts' land available for the LLC. RP 

2/27/06 at 80: 15-1 8. Thus, if nei+ considerat~on mas receiked from the 

guarantee, i t  was illtended to benefit the LLC. 

Filldings 17 - 20 and 24 are unsupported and Coilclusioi~s 3 and 4 

should be reversed. 

4. DeTray's respoiise delllollstrates how the trial court's 
analysis violates the objective i~lailifestatioil theory of 
Washin,gtoli contract law. 

DeTray coiltends the trial court was free under the "context rule" 

to write new coiltract terins for the parties based on the court's view of 

mutual intent. Resp. Br. at 26. In support, lie cites a Virginia opinion. Id. 

Washington law is to the contrary. 

6 Logically, since these events were six years apart, only one could be 
consideratioil for a reciprocal promise by the Dragts. For example, if the 
Dragts gave DeTray an interest ill their land i l l  1997 in exchange for the 
capital contributions, they could not later give the same interest in 
exchange for the guarantee. The fact that DeTray caililot explain whetl~er 
the alleged oral agreement \\[as reached in 1997 or 2003 delilollstrates the 
lack of an agreement. 



Washington adheres to tlie objective n~anifestation theory of 

contract interpretation. Under that theory, the court determines intent by 

oxa~iiining tlie o/?jecalil~c llliulfestiltiol~ of the parties' mutual intent. 

Mclrt.s/ C O I ~ I I ~ I . ,  I I IC.  1:. Seilttle Tilues, 154 W11.2d 493, 503, 1 15 P.2d 262 

(2005). The context rule applies only if a specific contract provision 

secl~~ires interpretation. Id. In that instance, the context rule allo~vs tlic 

court to consider extrinsic evideilcc of intent, including tlie parties' 

conduct, to interpret the tel-111. Id. at 502. If tliere are no ambiguous tenus. 

however, tliere is 110 need to consider extrillsic evidence. Id. at 503. In no 

event is the trial court allowed to employ extrinsic evidence to modify the 

~vrit tel~ tei~lls of the parties' agreement. ICE.; U.S. L f e  Cr-edit L f e  111s. Co. 

I :  Williul~zs, 129 W1i.2d 565, 571, 919 P.2d 594 (1996) (context rule 

ca~i~iot  be used to emasculate the parties' written tem~s) .  

The trial court ignored the objective inanifestation doctrine and the 

li~ilited use of extrinsic evidence.' The court never identified a provision 

of the LLC Agreement that needed to be interpreted; accordingly, resoi-t to 

extrinsic evidence was inappropriate. Despite the absence of any 

ambiguity, the trial court not only considered extrinsic evidence but used it 

to create - not interpret - contract terins the parties did not Lvrite or agree 

upon themselves. In essence, the trial court wrote a new contract for the 

' Even if it was proper to consider course of conduct as extrinsic evidence 
of mutual intent, the Dragts are aware of no authority for the proposition 
that acts coilsistent with the parties' original understanding of their 
contract call be relied upoil to alter the contract. 



part~cs bascd upon its \,ic\\ of \\hat should have happened. This \\as 

cl-sol-. Conclusion 3 sliould be reversed. 

5 .  DeTray cannot support the trial court's refi~sal to enforce 
the integration clause and the parties' prohibition against 
oral amendments. 

The Dragts appealed Concl~~sion 2 that the prohibition asainst oral 

modification was ~unenforceable. In response, DeTray claims the court 

could "infer" an intent to ~vaive the prohibition. Resp. Br. at 30-31. 

Howe\,e~-, the trial court did not find the provision uas  waived, nor did 

DeTray plead or argue waiver as a defense. See, CP 880-88; CP 402-08. 

Instedd, thc tr~al court erro~ieously concluded that paragraph 15.3 of thc 

LLC Agreement was unenforceable ns n rjicltter of lal t~.  CP 888 (CL 2) 

Even if waiver were at issue, there was no evidence fro111 \\~liicli 

the trial court could infer paragraph 15.13 was waived. A11 implied waiver 

req~~i res  ullequivocal acts or conduct evidencing an intent to waive and 

callllot be inferred from doubtful or ambiguous factors. Jol~es I]. Best, 134 

W11.2d 232, 241, 950 P.2d 1 (1998). There was no evidence of ally act 

indicating an i~lteilt to waive the prohibition against oral amendments. 

The Dragts also appealed the trial court's failure to enforce the 

integration clause (paragraph 15.13) of the LLC Agreement. Ex. 178 at 25. 

DeTray's argument that the integration clause does not apply to 

"subsequent agreements and conduct" misses the point. Resp. Br. at 32. 

The parties knew before they signed the LLC Agreement that DeTray 

would have to contribute capital for the LLC to pay the Dragts' mortgage 

and keep the land available for the LLC. RP 2/27/06 at 124: 14-1 8; 134:6- 



11 ; CP 223:20-25; CP 189:22-23; CP 202:24-26. Thi~s,  thc partics could - 

have incli~ded a provision requiring DeTray to make tliose contl-ibutions or 

gi~sing him sonic additional interest in the Dragts' land in exchange. The 

pal-tics chosc not to. Ex.  178. Under those circumstances, the integration 

c l a ~ ~ s c  prohibits subsecluently adding the same terms to the Agreement. 

Even morc significant is thc parties' pre-agreement ncgotiations. 

DeTray proposed a joint venture where the Dragts would give DeTray an 

interest in their land. RP 2/27/06 at 32:12-13; 34:lO-15; Ex. 179 at 3. The 

Dragts rejected the proposal because they were only willing to grant an 

option. RP 2/27/06 at 32:16-19; 77:20-78:l; 34:lO-17; 35:2-6; 101:7-1 1 ;  

102:24-103:3. The nem agreement created by the trial co~u-t is precisely 

the deal the parties rejected: a joint venture that gives DeTray rights to the 

Dragts' land. The iiltegration clause specifically prevents resuscitating 

tenils the parties previously rejected. Lopez 1'. Reyrzoso, 129 Wn. App. 

165, 171, 1 18 P.2d 398 (2005), revlelv de~zzed, 157 Wn.2d 1003 (2006). 

The integration clause is highly relevant in this case. The trial 

court expanded the Dragts' duties and obligations under the LLC 

Agreement even thougl~ it was a fillly integrated contract. This was error 

and the trial court should be reversed. 

D. DeTray does not and cannot defend the trial court's erroneous 
conclusion that the Dragts were required to give notice prior to 
selling their land. 

The trial court found the Dragts breached t l ~ e  LLC Agreement by 

selling their land "without prior notice to DeTray." CP 888 (CL 7). 

DeTray does not attempt to defend this conclusion. He cannot dispute that 



~~aragrapli 12.2 or  the LLC Agreement applies only to a sale of the Dragts' 

sliarc of tlic LLC, not to their land. Rather, DeTray side-steps tlic trial 

caul-t's conclus~o~i and claims the court was correct because ~t c ~ ~ ~ ~ l l l  I l i ~ \ v  

concluded tlie Dragts breached paragraph 12.2 by gi\ ing some documents 

to Tahoma Terra. Resp. Br. at 35-36. DeTray's argument is moot slnce 

tlic trial court made no such finding and cvcn if it  did, tlicl-e ivas no 

cvidcnce of I-esulting damages. The documents had no valuc to Talioma 

Terra (RP 3/1/06 at 13:3-14:5), and there is no evidence that transfen-~ng 

plans for tlie LLC's abandoned developiiient caused over S2 million in 

damages. 

As a matter of lalv, the Dragts did not breach paragraph 12.2 of the 

LLC Agreement by selling their land without notice. Conclusion 7 is 

erroneous and should be reversed. 

E. DeTray cannot support the trial court's improper use of the 
duty of good faith. 

DeTray defends the trial court's conclusions of law by summarily 

stating that the court did not add terms to the LLC Agreement. Resp. Br. 

at 38. DeTray is wrong again. 

I11 Co~lclusiol~ 5, the trial court used the duty of good faith to 

transfol~n tlie LLC - the company structure the parties selected - into a 

general partnership. This was error. 111 re Hcidlejj, 88 Wn.2d 649, 655, 

565 P.2d 790 (1977) (when parties have purposefully selected a fonn of 

o\vnership of property for its tax or other attributes, they cannot later ask 

the court to disregard their selectioll and change the status of ownersl~ip). 



Similarly, ill Conclusion 6, the trial court used the duty of good faith to 

create a recluirernent tliat tlie Dragts give notice to DeTray pl-iol- to selling 

their land. This was error too. Blirlgett 11. Secri~itj' Sflite B L L I ~ ~ ,  1 16 Wn.2d 

563, 569-70, 807 P.2d 356 (1991). Further, under no circumstances can a 

duty of good faith owed to an LLC be used to create independent 

contractual obligations to anotlicr party. 

Moreover, i~llposi~lg a notice provision makes 110 scnse. In ordcl- 

to aloid the statute of frauds, DeTray concedes lie had no interest in the 

Dragts' land. How call the trial court impose, through the duty of good 

faith or otlier~vise, a requirement the Dragts give notice prior to the sale of 

their land if DeTray had no interest in that land? If DeTray had no interest 

in tlie Dragts' land, how could there be damages even if notice was not 

given? Without law to support its deter~nination to find a breach and a 

remedy, the trail court's conclusions sinlply nlalte no sense. Conclusions 

5 and 6 should be reversed. 

F. DeTray's arguments illuminate the trial court's erroneous 
damages analysis. 

The trail court's desire to craft a remedy at all costs is even Illore 

pronoullced in the context of damages. 

Take expectancy damages for instance. The trial court concluded 

that the Dragts breached an obligatioil to "recompense DeTray for his 

capital expenditures" - a $593,462 amount - and then found resulting 

damages of nearly $2.1 million. CP 888 (CL 4, 8). DeTray calls these 

"expectancy damages." Resp. Br. at 40. But DeTray could not have 



"expected" to receive more than liis $593,462 i n  contributions from liis 

alleged oral agreelnent with tlie Dragts, unless he held an interest in the 

land, a fact ~vhicli he denies. Therefore, even if the alleged oral agreement 

bet\vccn the Dragts and DeTray existed (wliicli it didn't). DeTray's 

expcctancy damages are ~iecessarily liniited to the $593,462 lie contributed 

to thc LLC and Conclusion 8 is in error. 

The trial court also mistaltenly applied Article 9.7 of the LLC 

Agreement to calculate dainages flowing from the "01-a1 agreement" 

between tlie Dragts and DeTray. CP 888 (CL 7).  As DeTray concedes, 

Article 9.7 of tlie LLC Agreement applies only when and if the LLC 

olvned the Dragts' land: "Ai-ticle 9.7 was clearly and i~nambiguously 

intended to govern tlie distribution of the proceeds of any sale of the 

property by the LLC." Resp. Br. at 42 (emphasis added). But, as DeTray 

also concedes, the LLC had no interest in the Dragts' land because its 

option was unenforceable. Id. at 19. The LLC, therefore, had 110 legal 

right to sell the Dragts' land. Since the Dragts' alleged breacli did not 

prevent a sale by the LLC, Ai-ticle 9.7 is inapplicable. 

The dainages, if any, flowing from the Dragts' alleged breach are 

those suffered by DeTray personally. The trial court found that the Dragts 

breached an obligation they owed to DeTray personally (CL 7), an 

obligation that DeTray insists was "distinct" from the duties the Dragts 

owed to the LLC. Resp. Br. at 17, 24, 30. Since Article 9.7 applies only 

where the LLC had a right to sell the Dragts' land, it is irrelevant to the 

calculation of dainages flowing from a breach of the Dragts' obligations to 



Dclray. Thc damages flowing from that obligation are, as set out above, 

limited to the amount of DeTray's capital contributions. 

Finally, if tlie trial court were correct in applying Article 9.7 to the 

determinatiot~ of damages, the trial court erred in not awarding $18,000 

per acre to the Dragts. As DeTray concedes, Article 9.7 applies only if the 

Dragts' land is sold by the LLC. Rcsp. Br. at 42. For the LLC to sell tlic 

Dragts' land, it  must own it. If the Dragts' la11d is "owned or leased" by 

the LLC, tlle Dragts are entitled to $18,000 per acre for their contribution 

of land. Ex. 178 at 15,1/ 9.7. 

DeTray's argume~it about part performance is misplaced as \veil. 

According to DeTray, the parties did not partly perfon11 imder the original 

LLC Agreement. Rather, they partly per fon~~ed the "oral agreement" 

whereby the Dragts were to repay DeTray for certain capital contributions. 

Resp. Br. at 40-41. The proper measure of da~nages for part performance 

of that agreement is repayment of sonle or all the capital contributions. 

Drilvo Coip. v. L. fi! Moses Co., 6 WII. App. 74, 90-91, 492 P.2d 1058 

(1971). It does not matter ~vhether DeTray is awarded expectancy 

damages or restitution, his damages are liinited to the amount of his 

capital contributions. 

As the Dragts' advised t l ~ e  trial court, there were methods, such as 

muti~al mistake, by which it could have returned a portion of tlie capital 

coiitributions to DeTray. CP 580. Those methods ~vould require an 

analysis of the value t l ~ e  expenditures added to the Dragts' land, if ally, as 

well as the losses, if any, caused by the LLC's failure to develop the 



property. The trial court, liowe\,er, did not do that analysis nor did DeTray 

prcscnt cvidcnce in that regard. 

Regal-dlcss, in no evcnt is tlie trial court's damages analysis 

sustainable. Article 9.7 does not apply at all to tlie calculation of damages 

because t11c LLC had no right or interest in the Dragts' land and thc Dragts 

did not breach an obligation to the LLC. Aiid if Article 0.7 did apply, thc 

Dragts were entitled to $18,000 per acre. Either way, the trial court erred 

and should be reversed. 

G. Conclusion. 

The findings of fact fir~ldamental to tlie trial court's breach of 

colitract theory, Findings 17-20, are not only ~liisupported by any e~idence  

in the record but, ill fact, are unaniinously contradicted by the evidence. 

Wit l io~~t  Filidiligs 17-20, Coiiclusions 3 and 4, that there \\as an oral 

agreement, fail. Conclusions 3 aiid 4 also fail as a matter of la\v because 

tlie alleged oral agreement dealt with an interest in land and the 

conveyalice of that interest did not satisfy the statute of frauds or 

c0111n1~1iiity property law. 

Conclusions 2 and 5 - 8 fail as well, either as a iliatter of law 

and/or because they are not supported by a finding of fact wit11 substantial 

evidence. 

Accordingly, the Dragts respectf~~lly request that tlie judg~neilt be 

reversed wit11 instructioiis that all couilterclaims be dismissed wltli 

prejudice. 



Finally, i f  this Co~irt is sympathetic to DeTray's plea to accept his 

prci ~ously ,~bandoned L I I ~ ~ L I S ~  enrichment claiiii, tlie trial court should be 

instr~~ctcd to dctcrrninc tlic amount by ~ . l i i ch  the Dl-agts \ i c~-c  u~i~justly 

cnl-ichcd. F~~rtlier, since tlie basis for the L I I I J L I S ~  enrichment tlicoi-y is the 

abscncc of a contract, there is no coiitract~lal basis for an anard oS 
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