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I.  INTRODUCTION 

The issue in this  case  is whether the tr ial  court  

properly concluded that,  as  a matter of law,  the  insurance 

policy issued to  defendant S & Hy Corporation by 

appellantlgarnishee,  Colony Insurance Company,  provided 

coverage for a claim asserted by respondentlgarnishor,  City 

Bank.  The issue is not ,  as  City Bank seems to believe,  

whether Colony acted improperly or in bad fai th in 

handling ei ther a claim repor ted by S & Hy in 2001 or the 

claim reported by City Bank in 2005.  Accordingly ,  City 

Bank ' s  repeated insinuations regarding Colony ' s  al leged 

misconduct  are  not  only unsuppor ted by the record1 but 

completely irrelevant  to  the  issue before the  Court .  

As  expla ined in Colony ' s  opening brief ,  the  tr ial  

court erred in two  respects .  First ,  because a quest ion of 

fact existed regarding Colony ' s  l iabil i ty,  the  cour t  should 

' For  e x a m p l e ,  C i ty  B a n k  c o n t e n d s  S & Hy w a s  fo rced  t o  go  o u t  
o f  bus iness  because  C o l o n y  d e n i e d  the  c l a i m  repor ted  by S & 
Hy in 2 0 0 1 .  B r i e f  o f  R e s p o n d e n t  a t  4 .  In  suppor t  o f  t h i s  
a s se r t ion ,  C i t y  B a n k  c i t e s  t h e  dec la ra t ion  o f  i t s  A s s i s t a n t  Vice  
Pres iden t .  Id .  T h e  d e c l a r a t i o n  s t a t es  o n l y  t h a t  S & H y  
defau l t ed  o n  i t s  loan  f r o m  C i t y  B a n k .  ( C P  12-13)  



have noted the matter  for further proceedings,  in 

accordance with the procedures set forth in the garnishment 

statutes.  Second,  even if a  summary disposit ion were  

proper ,  the  trial court  should not  have ruled in favor  of City . 

Bank on the coverage issue before it. City Bank did  not 

establish that  it was  enti t led t o  coverage as a mat ter  of  law 

for  c leanup costs  it al legedly incurred at  the  S & Hy site. 

In  fact,  once  it became apparent  the trial court  in tended to 

decide  the  coverage issue without further proceedings ,  

Colony came forward with evidence es tabl ishing that ,  as a 

matter  o f  law, its policy did not provide coverage.  Thus ,  

Colony,  not  City Bank,  was  enti t led to  judgment  in its 

favor .  Because  the  trial court  should  not  have summari ly  

decided the  coverage issue before it and because  the  court 

erroneously decided that  issue,  Colony respect ful ly  

requests  that  the  judgment  in favor  of  City Bank be  

reversed.  



11. ARGUMENT 

A.  T h e  trial  court erred in determining t h e  scope  o f  
its obl igat ion under RCW 6.27.220.  

A s  explained in Colony 's  opening brief ,  City Bank 

obta ined a writ  of garnishment,  Colony f i led  an answer ,  and 

City Bank submitted an affidavit  purpor t ing to  controvert  

Colony ' s  answer .  At that point,  it was  apparent  a factual 

d ispute  exis ted  requiring a tr ial ,  in accordance with RCW 

6 . 2 7 . 2 2 0 . ~    ow ever, instead of not ing the  case  for trial or 

o ther  fur ther  proceedings,  as i t  should have done,  the  trial 

cour t  summari ly  ruled in favor o f  City Bank on the  merits  

o f  i ts  c la im.  

In  effect ,  the trial court granted summary  judgment  in 

favor  o f  Ci ty  Bank with respect  to  whether  the  insurance 

pol icy  issued by Colony provided coverage for the  cleanup 

S e e  B a r t e l  v .  Zucktr iegel ,  112  W n .  A p p .  55 ,  6 5 ,  47  P . 3 d  581 
(2002) .  C i t y  B a n k  con tends  C o l o n y ' s  r e l i ance  on  B a r t e l  i s  
misp laced ,  a sse r t ing  tha t  the  appe l la te  c o u r t  in  t h a t  case  
rev iewed  o n l y  whe ther  the  t r ia l  c o u r t ' s  f ind ings  were  supported 
by the  e v i d e n c e .  Br ie f  o f  Responden t  a t  1 1 - 1 2 .  In  fac t ,  the  
B a r t e l  c o u r t  spec i f i ca l ly  s ta ted tha t  t h e  t r i a l  conduc ted  by the  
lower  c o u r t  t o  de te rmine  whe ther  t h e  p la in t i f f  w a s  ent i t led  t o  
ga rn i shment  w a s  "the p rocess  t h e  g a r n i s h m e n t  s t a tu te ,  and  
spec i f i ca l ly  t h e  con t rovers ion  p rocedure ,  a c c o m m o d a t e s . "  
B a r t e l ,  1 1 2  W n .  App .  a t  6 5 .  



costs  al legedly incurred by City Bank.  City Bank did not, 

however ,  file a motion for summary judgment,  and the 

cour t ' s  summary disposit ion was  therefore improper.3 If 

City Bank had filed a motion for summary judgment ,  

Colony would have been on not ice  both ( 1 )  that  City Bank 

was  seeking a determination o f  coverage as a matter  of law, 

and ( 2 )  that Colony was required t o  come forward with 

evidence showing the exis tence  o f  a genuine issue of 

material  fact .4 1n this  case,  as discussed in Colony ' s  

opening brief,  Colony was not required to  rebut  City 

Bank ' s  controvert ing affidavit .  Instead,  Colony fi led an 

answer  explaining why its pol icy  did  not  af ford  coverage.  5 

T h e  t r ia l  cour t  essent ia l ly  t r ea ted  Ci ty  B a n k ' s  wr i t  o f  
ga rn i shment  as  a  mot ion  for  s u m m a r y  judgment ,  C o l o n y ' s  
answer  as  a  response to  a  mot ion  fo r  summary  judgment ,  and  
Ci ty  B a n k ' s  af f idavi t  a s  a  rep ly .  

See C R  56(c ) ;  Seven  Gables  C o r p .  v .  MGM/UA Entrn ' t  C o . ,  
106  W n . 2 d  1 ,  12-13,  721  P.2d 1  ( 1 9 8 6 ) .  

C i ty  B a n k  asse r t s  the  s t a tement  in C o l o n y ' s  a n s w e r  tha t  Ci ty  
Bank  did  not  repor t  i t s  c la im t o  C o l o n y  d u r i n g  t h e  po l icy  per iod 
is "deinonst rably  fa lse ."  B r i e f  o f  Responden t  a t  1 0 .  In  fac t ,  the  
und ispu ted  ev idence  es tab l i shes  t h a t  C i ty  B a n k  did  not  not i fy  
Colony  o f  i t s  c la im unt i l  M a y  2 ,  2 0 0 5 ,  more  t h a n  th ree  years  
a f t e r  t h e  Colony  pol icy e x p i r e d .  A s  exp la ined  b e l o w  and  in 
C o l o n y ' s  open ing  br ief ,  the  f a c t  t h a t  S & H y  submi t t ed  a  



City Bank ' s  aff idavit  controvert ing that answer did not 

enti t le  City Bank to  judgment in its favor as a mat ter  of 

law; it merely established that further proceedings would be 

necessary to  determine whether the Colony insurance policy 

was subject  to  garnishment.  

In sum,  the trial court  fai led to  appreciate that a  

dispute existed as to whether the Colony policy provided 

coverage with respect  to  the  judgment  obtained by City 

Bank against  Colony ' s  insured.  Because of th is  dispute,  

the tr ial  court  should  have noted the case for  tr ial  or  other 

further proceedings.  Instead,  the  court  t reated City Bank 's  

writ of  garnishment  as a motion for summary judgment  and 

decided the  coverage issue as a matter  of  law without  

giving Colony an  adequate  opportunity to  respond.  The  

trial court  er red in entering judgment  in favor o f  City Bank,  

and th is  decis ion must  therefore  be overturned.  

separa te ,  unre la ted ,  c l a i m  t o  C o l o n y  d u r i n g  the  p o l i c y  per iod 
does  no t  c h a n g e  t h i s  f a c t .  



B .  T h e  tr ia l  court erred in entering; judgment  in favor 
of  Ci ty  Bank.  

Even if the trial court had been enti t led t o  summarily 

resolve the coverage issue before it, the court  d id  not  

decide this  issue correctly.  As  discussed above,  the court 

essential ly treated City Bank ' s  writ  of garnishment  as a 

motion for summary judgment.  That  is, the  cour t  ruled 

that ,  as  a matter  of  law, the Colony policy provided 

coverage for the  claim asserted by City Bank agains t  

Colony 's  insured.  

Summary judgment  is proper only when  "the 

pleadings,  deposi t ions ,  answers  to interrogatories,  and  

admissions on  f i le ,  together  with the affidavits ,  show that 

there is no  genuine  issue as to  any material  fac t  and that  the 

moving par ty  is  enti t led t o  a judgment  as a mat ter  o f  law."6 

The moving par ty  bears  the  burden of es tabl ishing that  

there is no  genuine  issue o f  material  fac t .7  T h e  adverse  

CR 56(c) ;  Ballard Square Condo.  Owners A s s ' n  v .  Dynasty 
Constr.  C o . ,  155 Wn.2d 603 ,  608-09,  146 P.3d 914  (2006) .  

Mulcahy v.  Farmers Ins.  Co.  of Wash . ,  152 Wn.2d 92 ,  97 ,  95 
P.3d 313  (2004) .  



par ty  must  then come forward with facts  showing the  

exis tence  of a genuine issue for trial. '  Al l  fac ts  and 

reasonable  inferences therefrom must be const rued in favor 

o f  the  nonmoving party.9 Summary judgment  is  proper only 

i f  reasonable  minds could reach but one conclus ion from 

the  evidence presented." 

In  this  case, as explained in Colony ' s  opening brief,  

C i ty  Bank did not satisfy its burden of proving that  the  

Colony  policy provides coverage.  City Bank  incorrectly 

asser ts  that  the undisputed evidence es tabl ishes  coverage 

for  City Bank ' s  claim." In fact ,  the  undisputed evidence 

es tabl ishes  that  the Colony policy does  not  provide  

coverage.  

City Bank produced evidence showing that :  

S & Hy made a claim under the  pol icy  in 
November 2001 .  Tha t  claim was  based 
upon al legations by customers  o f  that  gas  
purchased from S & Hy conta ined water .  

Seven  Gables ,  106  Wn.2d a t  12-1 3  

Ballard Square ,  1 5 5  Wn.2d  a t  6 0 9  

l o  Id. 

l 1  Br ie f  o f  Responden t  a t  13.  



City Bank wrote to  Colony in May 2005 
al leging it incurred cleanup expenses at  
the S & Hy site. 

(CP 60-66,  68) From this  evidence,  City Bank makes  a 

number  of  uncorroborated assumptions .  As  expla ined 

below,  these  assumptions are not  supported by the  

evidence.  The  trial court erred in ( 1 )  construing the  

evidence against Colony and then (2) concluding that ,  as  a 

mat ter  of  law,  the Colony policy provided coverage for City 

Bank ' s  claim. 

First ,  al though S & Hy made a claim under  the policy 

in  November  2001 (during the  policy period),  the  evidence 

does  not  establish that  a  "release" o f  a "petroleum product" 

occurred at that  t ime.  City Bank assumes a "release" 

occurred.I2 However,  evidence submit ted  by Colony 

es tabl ishes  that  this  is not  t rue .  In  part icular ,  Colony 

re ta ined an  environmental  consul tant  t o  investigate the 

November  2001 claim, and the  consu l tan t ' s  repor t  showed 

l 2  Id.  



t h a t  n o  r e l e a s e  t o o k  ( C P  2 0 2 )  C i t y  B a n k  d i d  n o t  

p r e s e n t  a n y  e v i d e n c e  t o  c o n t r o v e r t  t h i s  c o n c l u s i o n .  

S e c o n d ,  C i t y  B a n k  assumes i t s  c l a i m ,  f i r s t  a s s e r t e d  i n  

M a y  2 0 0 5 ,  w a s  t h e  s a m e  c l a i m  a s s e r t e d  b y  S  & H y  o v e r  

t h r e e  y e a r s  e a r l i e r .  C i t y  B a n k  p r o d u c e d  n o  e v i d e n c e  t o  

s u p p o r t  t h i s  a s s u m p t i o n .  I t  p r o v i d e d  o n l y  a  l e t t e r  a s s e r t i n g  

t h a t  i t  h a d  i n c u r r e d  c l e a n u p  c o s t s  a t  t h e  S  & Hy s i t e .  14 

B e c a u s e  t h e  C o l o n y  p o l i c y  p r o v i d e s  c o v e r a g e  o n l y  f o r  

c l a i m s  m a d e  d u r i n g  t h e  p o l i c y  p e r i o d ,  a n d  b e c a u s e  C i t y  

l 3  Ci ty  B a n k  asse r t s  the  t r ia l  cour t  d id  not need t o  cons ider  
e v i d e n c e ,  inc lud ing  t h e  env i ronmenta l  consu l tan t ' s  r epor t ,  
submi t t ed  wi th  C o l o n y ' s  mot ion  for  recons idera t ion .  Br ie f  o f  
Responden t  a t  15-16 .  Ci ty  Bank  fa i ls  to  apprec ia te  tha t ,  
a l though  the  t r ia l  cour t  t rea ted Ci ty  B a n k ' s  wri t  o f  ga rn i shment  
as  if it were  a  summary  judgment  mot ion ,  i t  w a s  no t .  A s  
exp la ined  above  and  in C o l o n y ' s  open ing  br ief ,  C o l o n y  did  not  
have an  ob l iga t ion  t o  respond  to  Ci ty  B a n k ' s  a f f idav i t  
purpor t ing  to  es tab l i sh  the  ex i s tence  o f  coverage  under  the  
Colony  pol icy.  Once  it became c lea r  tha t  t h e  t r i a l  cour t  did not  
r ecognize  tha t  fu r the r  p roceed ings  were  necessa ry  d u e  t o  the  
ex i s tence  o f  a  fac tua l  d i spu te  o v e r  coverage ,  C o l o n y  presen ted  
ev idence  es tab l i sh ing  tha t  the  po l icy  did  no t  p r o v i d e  coverage .  
Thus ,  th i s  is no t  the  o rd inary  c a s e  where  a  par ty  h a s  a n  
ob l iga t ion  t o  c o m e  fo rward  wi th  ev idence  in response  t o  a  
summary  j u d g m e n t  mot ion ,  f a i l s  t o  d o  so ,  and  t h e n  p resen t s  tha t  
ev idence  in t h e  con tex t  o f  a  mot ion  fo r  recons idera t ion .  

l 4  C i ty  Bank  d id  not  e v e n  submi t  the  a t t achment  t o  t h e  le t ter  
supposed ly  d o c u m e n t i n g  a  "re lease"  o f  "pe t ro leum products"  a t  
the  S & H y  s i t e .  Thus ,  the  record  before  t h e  t r i a l  c o u r t  con ta ins  
no ev idence  s h o w i n g  a  "re lease"  ever occur red .  



Bank  did not show that its May 2005 claim was  made 

dur ing the  200 1-02 policy period, it was not  ent i t led  to 

judgment  as a matter  of law on this issue.  

C .  City Bank is not entitled to recover attorney fees 
and costs incurred on appeal.  

R C W  6.27.230 authorizes an award of a t torney fees 

and  costs  to  the  prevail ing party in a garnishment  

proceeding when,  as in this  case, the answer was  

controver ted.  As  explained above and in Colony ' s  opening 

br ief ,  City Bank is  not enti t led to prevail .  The  evidence 

es tabl ishes  that  the Colony policy does not  provide  

coverage for City Bank ' s  claim. At  a minimum, there is a  

quest ion of fac t  regarding this issue, requir ing remand to  

the tr ial  cour t  for  determination.  In  any event ,  City Bank 

should  not  be  deemed the "prevail ing party' ' and  thus  is not 

ent i t led  t o  an  award of at torney fees  on  appeal .  

111. CONCLUSION 

For  the  reasons  set forth above and in  i ts  opening 

brief,  Colony  respectfully requests  that  the  t r ia l  cour t ' s  

judgment  in favor  of  City Bank be REVERSED.  
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