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ASSIGNMENTS OF ERROR 

1. The trial court erred by giving Instruction No. 11, which reads as 
follows: 

A person acts with intent or intentionally when acting with 
the 0bjectiv.e or purpose to accomplish a result which constitutes a 
crime, whether or not the person is aware that the result is a crime. 
Instruction No. 1 1, Supp. CP. 

2. Instruction No. 11 impermissibly relieved the state of its burden of 
establishing an element of the offense by proof beyond a reasonable doubt. 

3 .  The trial court erred by instructing the jury with an erroneous 
definition of knowledge. 

4. The trial court erred by giving Instruction No. 12, which reads as 
follows: 

A person knows or acts knowingly or with 
knowledge when he or she is aware of a fact, facts, or 
circumstances or result described by law as being a crime, 
whether or not the person is aware that the fact, 
circumstance or result is a crime. 

If a person has information which would lead a 
reasonable person in the same situation to believe that facts 
exist which.are described by law as being a crime, the jury 
is permitted but not required to find that he or she acted 
with knowledge. 

Acting knowingly or with knowledge also is 
established if a person acts intentionally. 
Instruction 12, Supp. CP. 

5. Instruction No. 12 contained an improper mandatory pr;esumption. 

6 .  Instruction No. 12 impermissibly relieved the state of its burden of 
establishing an element of the offense by proof beyond a reasonable doubt. 

7. Defense counsel was ineffective for failing to object to Instruction No. 
11. 



8. Defense counsel was ineffective for failing to object to Instruction No 
12. 

9. The trial court erred by failing to define the term "arrest." 

10. The trial court abused its discretion by failing to define a technical 
term as requested by Mr. Brooks. 

11. The trial court abused its discretion by failing to define a technical 
term as requested by the jury. 

12. Defense counsel was ineffective for failing to propose a proper 
instruction defining the term "arrest." 

13. The trial court erred by giving Instruction No. 10, which reads as 
follows: 

An arrest is lawful if made pursuant to an arrest warrant 
Instruction No. 10, Supp. CP. 

14. Instruction No. 10 misstated the law. 

15. Instruction No. 10 was an unconstitutional comment on the evidence. 

16. Instruction No. 10 was tantamount to a directed verdict. on the 
lawfulness of Mr. Brooks' arrest. 

17. The trial court erred by removing the lawfulness of Mr Brooks' arrest 
from the jury's determination. 

18. Mr. Brooks' conviction was based on insufficient evidence as a matter 
of law. 

19. Mr. Brooks was not in custody when he fled because he was not 
restrained pursuant to a lawhl arrest. 

20. Mr. Brooks was not lawfblly arrested because DOC failed to properly 
issue an arrest warrant. 

21. The trial court abused its discretion by denying Mr. Brooks' motion 
for a mistrial. 



22. Mr. Brooks was denied a fair trial when the state's main witness 
violated the trial court's order it? lil-nit~e. 

23. The trial court erred by failing to suppress evidence derived from an 
illegal seizure. , 

24. Defense counsel was ineffective for failing to formally move for 
suppression of evidence derived from an illegal seizure. 

25. If any issues are waived on appeal, Mr. Brooks was denied the 
effective assistance of counsel. 

ISSUES PERTAINING 1'0 ASSIGNMENTS OF, ERROR 

Richard Brooks was charged with Escape in the First Degree. The 
state was required to prove that he escaped from custody, knowing that his 
actions would result in leaving custody without permission. The court's 
instructions allowed the jury to presume that Mr. Brooks acted with 
knowledge (that his actions would result in leaving custody without 
permission) if he acted intentionally (by fleeing the deputy who was 
attempting to arrest him). The instructions also explicitly permitted 
conviction absent proof of knowledge. Defense counsel did not object to 
the erroneous instructions. 

1. Did the trial court's instructions create an impermissible 
mandatory presumption? Assignments of Error Nos. 1-6. 

2.  Did the trial court's instructions misstate the law and mislead 
the jury by conflating two n?ens rea elements? Assignments of 
Error Nos. 1-6. 

3. Did the trial court's instructions relieve the state of its burden 
to establish every element of the offense by proof beyond a 
reasonable doubt? Assignments of Error Nos. 1-6. 

4. Did the trial court's instructions explicitly permit conviction 
even in the absence of proof that Mr. Brooks acted with knowledge 
that his actions would result in leaving custody without 
permission? Assignments of Error Nos. 1-6. 



5. Was Mr. Brooks denied the effective assistance of counsel 
when his lawyer failed to object to Instructions Nos I 1 and 12? 
Assignments of Error Nos 7, 8 

In order to prove that Mr. Brooks escaped from custody, the state 
was required to show that he was restrained pursuant to a lawful arrest. 
The court found that Mr. Brooks was unlawfully detained for a warrant 
check, prior to the deputy's attempt to arrest him. In addition, there was a 
factual question as to whether or not Mr. Brooks was actually arrested, 
because he was never physically seized or handcuffed, and did not submit 
to the deputy's authority. 

Defense counsel asked the court to define the term "arrest," but did 
not offer an instruction defining the term. The trial judge decided he could 
not define "arrest.". During deliberations, the jury asked the court to 
provide further guidance as to when an arrest occurs, but the court refused 

Over Mr. Brooks' objection, the court instructed the jury that an 
arrest is lawfiil if made pursuant to an arrest warrant. The court did not 
permit the jury to consider the unlawfblness of the initial detention. Nor 
did the court examine (or permit the jury to consider) whether the arrest 
warrant was lawfblly issued. 

6. Is the term "arrest" a technical term requiring definition under 
the facts and the law of this case? Assignments of Error Nos. 9-12. 

7. Did the trial court abuse its discretion by refusing to define the 
term "arrest" upon Mr. Brooks' request? Assignments of Error 
Nos. 9-12. 

8. Did the trial court abuse its discretion by refusing to define the 
term "arrest" upon the jury's request? Assignments of Error Nos. 
9-12. 

9. Was Mr. Brooks denied the effective assistance of counsel by 
his attorney's failure to propose a proper instruction defining the 
term "arrest"? Assignments of Error Nos. 9- 12. 

10. Did the trial court misstate the law by instructing the jury that 
an arrest is lawhl if made pursuant to an arrest warrant? 
Assignments of Error Nos. 1 3 - 17. 



11. Did the trial court unconstitutionally comment on the evidence 
by instructing the jury that an arrest is lawful if made pursuant to 
an arrest warrant? Assignments of Error Nos. 13- 17 

12. Was Instruction No. 10 tantamount to a directed verdict on the 
lawfulness of Mr. Brooks' arrest? Assignments of Error Nos. 13- 
17. 

13. Did the trial court vioiate Mr. Brooks' constitutional right to 
due process by removing the issue of "lawfulness" from the jury's 
consideration? Assignments of Error Nos. 13- 1 7 

To convict Mr. Brooks of Escape in the First Degree, the state was 
required to prove that he was restrained pursuant to a lawful arrest. The 
arrest in this case was based on a DOC warrant. Under standard DOC 
procedure, no warrant is generated-- either electronically or in hardcopy-- 
when an offender violates community placement/custody. Furthermore, 
the secretary of DOC is not involved in the warrant procedure. 

14. Was Mr. Brooks' conviction based on insufficient evidence as 
a matter of law? Assignments of Error Nos. 18-20. 

15. Did the state fail, as a matter of law, to prove that Mr. Brooks 
was restrained pursuant to a lawfbl arrest? Assignments of Error 
Nos. 18-20. 

16. Was Mr. Brooks' arrest unlawful as a matter ofjaw because 
DOC failed to properly issue the arrest warrant upon which the 
arrest was based? Assignments of Error Nos. 18-20. 

Mr. Brooks moved in Jinline for an order prohibiting the state's 
witnesses from testifying to any legal conclusions as to whether Mr. 
Brooks was arrested or in custody at the time he fled the deputy. Despite 
this, Deputy Ley testified that Mr Brooks was under arrest. The court 
sustained Mr. Brooks' objection and instructed the jury to disregard the 
testimony, but denied a motion for a mistrial. 

xiv 



17. Was Mr. Brooks denied a fair trial when the state's main 
witness violated the trial court's order in limiltc! and testified to a 
legal conclusion? Assignments of Error Nos. 2 1-22. 

18. Did the trial court abuse its discretion by denying Mr. Brooks' 
motion for a mistrial? Assignments of Error Nos. 2 1-22. 

Deputy Ley saw Mr. Brooks, whom he recognized. Mr. Brooks 
said he had to leave, but Deputy Ley instructed him to remain for a 
warrant check. Deputy Ley had no suspicion relating to Mr. Brooks, and 
did not have any reason to believe a warrant was outstanding. 

Defense counsel did not file a written motion to suppress or 
dismiss, because he was unaware of the circumstances leading up to the 
arrest. When these facts came out during trial, Mr. Brooks moved to 
suppress the evidence and to dismiss the case. The trial court agreed that 
the initial detention was unlawhl, but refixed to suppress the evidence or 
dismiss the case. 

19. Does Washington's exclusionary rule require suppression of all 
evidence derived from an illegal seizure, including intangible 
evidence? Assignments of Error Nos. 23-24. 

20. Does Washington's exclusionary rule require suppression of 
"new crime" evidence derived from an illegal seizure, where the 
new crime is not an assault? Assignments of Error Nos. 23-24. 

21. Did the trial court err as a matter of law by rehsing to suppress 
evidence derived from Deputy Ley's illegal seizure of Mr. Brooks? 
Assignments of Error Nos. 23-24. 

22. If the suppression issue is not preserved for review, was Mr. 
Brooks denied the effective assistance of counsel? Assignments of 
Error Nos. 23-24. 



STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

On May 23, 2006, Deputy Ley of the Clallam County Sheriffs 

Department was observing a parking lot where there had been prowling 

complaints. RP (8115106) 90-91. He saw a car with two occupants, who 

said they had run out of gas. RP (8il5106) 92. Another car arrived, and its 

passenger got out with a gas can. RP (8/15/06) 93-96. 

The deputy recognized Richard Brooks as the driver and said "Hey 

Rich." RP (811 5/06) 100, 136. Mr. Brooks responded that he had to go, 

and the deputy said "Hold on, Rich, I'm running a check." RP (8/15/06) 

136. Mr. Brooks waited, and the deputy said to Mr. Brooks "You had a 

DOC escapee warrant, we're gonna go for a drive." RP (8i15106) 102. 

Mr. Brooks finished his cigarette, sat in the driver's seat with his 

feet outside of the car, and held his hands out. The deputy approached, 

but as he was about to handcuff Mr. Brooks, Mr. Brooks ran away. RP 

(8/15/06) 108- 1 10. The deputy chased and tazed Mr. Brooks. eventually 

handcuffing him and placing him in his patrol car. RP (811 5/06) 1 10-127. 

Mr. Brooks was charged with Escape in the First Degree. CP 18. 

At trial, he asserted that he was not in custody at the time of the arrest. 

The defense challenged the validity of the arrest warrant. A DOC 

oficer testified that Mr. Brooks was not reporting as required under the 



terms of his community custody for a felony conviction RP (811 5106) 54- 

60. The DOC officer emailed the records division of the DOC with a 

"Wanted Person Entry Request " RP (811 5/06) 13-14, 7 1-72, 73-75 

Under such circumstances, no written or electronic warrant is generated or 

signed. Instead, so.meone from the records division enters information 

into the DOC database indicating that an arrest warrant has issued. RP 

(8115106) 74-75, 78 This standard procedure was followed in this case 

RP (8115106) 72-88 

Defense counsel moved to suppress the evidence and dismiss the 

case based on the illegality of the initial seizure (when the deputy told Mr 

Brooks to wait while he ran a check) RP (8115106) 148-162 The defense 

attorney explained that he had not filed a written motion for suppression 

prior to trial because this informati~n was not in the police reports. RP 

(811 5/06) 154- 162 The court agreed that the detention was illegal, but 

denied the motion to suppress because any later arrest would have been 

legal and because there was no evidence to suppress RP (8116106) 5-8, 

14. During discussions on Mr Brooks' motion, the judge indicated that 

the legality of the arrest was an element of the charge, but that it would not 

be an issue for the jury to decide RP (8115106) 155 

Prior to trial, Mr. Brooks moved for an order m /ri??lr?e prohibiting 

witnesses from using the legal terms arrest, custody, and escape RP 



(8115106) 21-23. The court ordered that the deputy could saq that "there 

was a warrant so I arrested him," but otherwise limited the use of the 

words. RP (8115106) 24. Despite this, the prosecutor asked and Deputy 

Ley testified that the defendant was "under arrest." RP (811 2106) 103. 

Mr. Brooks objected and moved for a mistrial. The court sustained the 

objection, noted that the fact of arrest was an issue for the jury, but denied 

the motion for a mistrial. RP (811 5/06) 105-106. The court cautioned the 

jury to "Disregard the last statement made by the deputy when he said the 

defendant was under arrest. You are to disregard that and not to consider 

it as evidence. One of the issues for you are to decide in this case is 

whether or not an arrest took place and whether or not the Defendant was 

in custody pursuant to that arrest. And I will define-- for purposes of the 

first degree escape charge I will define what arrest and custody means." 

The prosecutor did not file proposed instructions until the last day 

of trial. RP (8116106) 18-19. The state's proposed instructions defined 

"custody" as "restraint pursuant to a lawhl arrest," but did not define the 

term "arrest." Prosecutor's Proposed Instructions, Supp. CP Defense 

counsel objected to. the omission, and asked the court to define arrest. RP 

(811 6/06) 19-27. The court declined. RP (811 6/06) 22-27 

Instead, the court instructed the jury (in part) as follows: 



To convict the Defendant of the crime of ESCAPE 
IN THE FIRST DEGREE, each of the following elements 
of the crime must be proved beyond a reasonable doubt 
(1) That on or about the 23rd day of may, 2006, the 
Defendant escaped from custody; 
(2) That the Defendant was being detained pursuant 
to a convictjon of Possession with Intent to Deliver a 
Controlled Substance; 
(3) That such offense is a felony; 
(4) That the Defendant knew that his actions would 
result in leaving custody without permission; and 
( 5 )  That the acts occurred in the State of 
Washington. 

If you find from the evidence that each of these 
elements ahs been proved beyond a reasonable doubt. then 
it will be your duty to return a verdict of guilty. 

On the other hand, if, after weighing all the 
evidence, you have a reasonable doubt as to any one of 
these elements, then it will be your duty to return a verdict 
of not guilty. 
Instruction No. 7, Supp. CP 

Custody means restraint pursuant to a lawfbl arrest or an 
order of a court, or any period of service on a work crew. 
Instruction No. 9, Supp. CP 

An arrest is lawful if made pursuant to an arrest warrant 
Instruction No. 10, Supp. CP. 

A person acts with intent or intentionally when acting with 
the objective or purpose to accomplish a result which constitutes a 
crime, whether or not the person is aware that the result is a crime. 
Instruction No. 11, Supp. CP. 

A person knows or acts knowingly or with knowledge 
when he or she is aware of a fact, facts or circumstances or result 
described by law as being a crime, whether or not the person is 
aware that the fact, circumstance or result is a crime. 

If a person has information which would lead a reasonable 
person in the same situation to believe that facts exist which are 



described by law as being a crime, the jury is permitted by not 
required to find that he or she acted with knowledge. 

Acting knowingly or with knowledge also is established if 
a person acts intentionally. 
Instruction No. 12, Supp. CP. 

Defense counsel objected to Instruction No. 10, but not to the other 

instructions. RP (811 6/06) 15-29 

During deliberations, the jury asked the following question: 

"Under Washington State Code, are specific declarations or actions 

required of an officer of the law for an arrest to have occurred? If so, what 

are they?" RP (8/16/05) 66; Supp. CP. The court declined to fkrther 

instruct the jury. RP (811 6/06) 67. 

Mr. Brooks was convicted as charged and sentenced. CP 6-17. 

This timely appeal followed. CP 5 

ARGUMENT 

I. THE COURT'S INSTRUCTIONS CREATED A MANDATORY 
PRESUMPTION AND RELIEVED THE STATE OF ITS BURDEN TO 
PROVE THAT MR. BROOKS KNEW HIS ACTIONS WOULD RESULT IN 
LEAVING CUSTODY WITHOLW PERMISSION. 

An omission or misstatement of the law in a jury instruction that 

relieves the state of its burden to prove every element of the crime charged 

is erroneous and violates due process. State v. Thonms, 150 Wn.2d 82 1 at 

844, 83 P.3d 970 (2004); State 1: Rnildhawa, 133 Wn.2d 67 at 76, 94 1 

P.2d 661 (1997). A jury instruction which misstates an element of an 



offense is not harmless unless it can be shown beyond a reasonable doubt 

that the error did not contribute to the verdict. State 1: Brown, 147 Wn.2d 

330 at 341, 58 P.3d 889 (2002). 

Furthermore, due process prohibits the use of conclusive 

presumptions in jury instructions. Such presumptions conflict with the 

presumption of innocence and invade the factfinding hnction of the jury. 

State v. Savage, 94 Wn.2d 569 at 573, 618 P.2d 82 (1980);citir1g 

Sandstrom v. Montma, 442 U. S. 5 10, 99 S.Ct. 2450, 6 1 L.Ed.2d 39 

(1 979)) and Morissette ~z United States, 342 U. S. 246, 72 S. Ct . 240, 96 

L.Ed. 288 (1952). A conclusive presumption is one which requires the 

jury to find the existence of an elemental fact upon proof of the predicate 

fact(s). Seattle 1). Gellein, 112 Wn.2d 58 at 63, 768 P.2d 470 (1989). The 

Washington Supreme Court has "unequivocally rejected the [use ofl any 

conclusive presumption to find an element of a crime," because conclusive 

presumptions conflict with the presumption of innocence and invade the 

province of the jury. State v. Mertel~s, 148 Wn.2d 820 at 834, 64 P.3d 633 

(2003). Furthermore, conclusive presumptions are unconstitutional, 

whether they are judicially created or derived from statute A4ertets at 

834. 

Here, under the court's instructions, the state was required to prove 

two mental states. First, the state was required to prove that "the 



Defendant escaped from custody," which requires evidence of an 

intentional act. Instruction No. 7, Supp. CP. Second, the state was 

required to prove that "the Defendant knew that his actions would result in 

leaving custody without permission." Instruction No. 7, Supp. CP.' This 

second requirement necessarily includes proof that Mr. Brooks knew he 

was in custody at the time he left custody. 

The court gave two instructions relating to these mental states. 

First, told the jury that "[alcting knowingly or with knowledge also is 

established if a person acts intentionally." Instruction No 11, Supp. CP. 

Second, the court instructed the jury that "[a] person acts with intent or 

intentionally when acting with the objective or purpose to accomplish a 

result which constitutes a crime, whether or not the person .is aware that 

the result is a crime." Instruction No. 12, Supp. CP. 

Under the circumstances of this case, these instructions conflated 

the two mental states and unconstitutionally relieved the prosecution of its 

burden of establishing that the defendant acted with knowledge that his 

actions would result in leaving custody without permission. See State I?. 

Goble, 13 1 Wn.App. 194, 126 P.3d 821 (2005). 

1 From the statute, it is less clear that hvo distinct mental states are imrolved. RCW 
9A.76.110. Howeyer. under the law of the case. the instructioils co~ltrol Stote \,. Hickma/i. 
135 Wn.2d 97,954 P.2d 900 (1998). 



In Goble, the accused was charged with assaulting a person whom 

he knew to be a law enforcement ~ f f i c e r . ~  The trial court's "knowledge" 

instruction included language identical to that in Instruction 12: "Acting 

knowingly or with knowledge also is established if a person acts 

intentionally." Goble, at 202. The Court of Appeals reversed the 

conviction because this language could be read to mean that an intentional 

assault established Mr. Goble's knowledge, regardless of whether or not 

he actually knew the victim's status as a police officer: 

We agree that the instruction is confusing and ... allowed the 
jury to presume Goble knew Riordan's status at the time of the 
incident if it found Goble had intentionally assaulted Riordan. 
This conflated the intent and knowledge elements required under 
the to-convict iffstruction into a single element and relieved the 
State of its burden of proving that Goble knew Riordan's status if it 
found the assault was intentional. 
Goble, at 2 0 3 . ~  

Here, as in Goble, Mr. Brooks was charged with an offense that 

included two mental states: the prosecution was required to prove an 

intentional act (the escape) and knowledge that he was leaving custody 

Although not an element of the charged offense, knon ledge n as included in tlie 
"to convict" instruction and thus became an element under the Ian of tlie case in Goble. 
Goble at 20 1. 

In State v. Gerdts, - Wn.App. . 150 P.3d 627 (2007). tlie court clarified that 
Goble applies to crimes with more than one tnens rea element. In such cases. use of the 
instruction creates the possibility that a jun will contlate the mental elements. thereby 
relieving the state of its burden. 



without permission. Instruction No 7, Supp. CP. As in Gohle, the 

inclusion of the final sentence in Instruction 12 was erroneous; it required 

the jury to presume that Mr. Brooks acted with knowledge (that he was 

leaving custody without permission), based on his intentional act in 

fleeing the deputy. This unconstitutionally relieved the prosecution of its 

burden to prove that Mr. Brooks' intentional acts were done with 

knowledge that he was leaving custody without permission Gohle. 

Furthermore, Instruction No 12 runs afoul of the rule against 

conclusory presumptions. Mertet~.~, sr~pra. The instruction requires the 

elemental fact ("Acting knowingly or with knowledge" that he was 

escaping from custody) to be conclusively presumed from the predicate 

fact ("if a person acts intentionally ") Instruction No. 12, Supp. CP. 

Finally, the last clause of Instruction No. 11 creates additional 

problems not present in Goble. Under the final clause ("whether or not the 

person is aware that the result is a crime"), the jury was explicitly 

permitted to convict even absent the requisite proof of knowledge. If a 

juror believed Mr. Brooks intentionally fled the deputy, that juror could 

presume he acted with knowledge that he was leaving custody without 

permission (by applying Instruction No. 12, Supp. CP), even if the juror 

was convinced that Mr. Brooks was not "aware that the result [was] a 

crime." Instruction No. 1 1, Supp. CP. 



The use of a conclusive presumption in a jury instruction is 

harmless only if the reviewing court is convinced beyond a reasonable 

doubt that the same result would have been reached in the absence of the 

error. State v. Deal, 128 Wn.2d 693 at 703, 91 1 P.2d 996 ( 1996). Here, 

the state did not provide any independent proof of "guilty knowledge." 

RP (811 5/06) 50-147. There is no way of knowing how the jury used the 

"knowledge" instruction, with its conclusive presumption. Accordingly, 

the improper instructions were prejudicial. See, e.g., State \,. Reid, 74 Wn. 

App. 281 at 289, 872 P.2d 1135 (1994) (where jury may have relied solely 

on a permissive inference instruction to establish element of fraudulent 

intent, reversal is required because "[tlhere is no way of knowing beyond 

a reasonable doubt whether the jury relied on the improper basis.") 

For all these reasons, the conviction must be reversed and the case 

remanded for a new trial. Gohle, srlyr-a; Mertens, supra. 

n. THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO 
DEFINE THE TERM "ARREST." 

Jury instructions are sufficient if they allow each party to argue 

their theory of the case, are not misleading, and properly inform the trier 

of fact of the applicable law. Sfnte 1: Douglas, 128 Wn. App. 555 at 562, 

1 16 P.3d 1012 (2005). Jury instructions must be "manifestly clear," since 

juries lack the tools of statutory construction available to courts. See, e.g., 



State v. Harris, 122 Wn.App. 547 at 554, 90 P.3d 1133 (2004). Jurors 

should not have to speculate about the law, and counsel should not have to 

persuade the jury as to what the instructions mean or what the law is. 

State v. Olmedo, 112 Wn. App. 525 at 534-535,49 P.3d 960 (2002). 

Trial courts must define technical words and expressions used in 

jury instructions. State 1). Brotvrl, 1-32 Wn.2d 529 at 6 12, 940 P.2d 546 

(1997), reversed on other gro~/ilds hy Brown v. Lamhert, 45 1 F.3d 946 

(9th Cir. 2006), US. cert. grnlltetJ /?y IJttecht v. Br.o~.rln, 127 S. Ct. 1055 

(2007). See also State 1 ~ .  Poliilg, 128 Wn. App. 659 at 669, 1 16 P.3d 1054 

(2005). A term is technical if its legal definition differs frcm the common 

understanding of the word. State v. Olmedo, 1 12 Wn. App. 525 at 533- 

534, 49 P.3d 960 (2002). Failure to define a term upon request is 

reviewed for abuse of discretion. Olmedo, at 533-534. 

Afier a jury begins deliberations, the court "may supplement 'an 

instruction with an explanatory instruction if the meaning of the language 

is unclear or if the language might mislead persons of ordinary 

intelligence." State v. Yozing, 48 Wn. App. 406 at 4 15, 73 9 P.2d 1 170 

(1987). Words which have ordinary and accepted meanings are not 

subject to clarification; however, the court is required to define technical 

terms. Young, 48 Wn. App. at 41 5-416. A court's refisal to answer a 



jury's question with a clarifying instruction is reviewed for abuse of 

discretion. State I!. Ng, 110 Wn.2d 32 at 42, 750 P.2d 632 ( 1  988). 

A person is guilty of Escape in the First Degree if "he or she 

knowingly escapes from custody or a detention facility while being 

detained pursuant to a conviction of a felony ..." RCW 9A 76 1 10. 

Custody includes "restraint pursuant to a lawhl arrest. " RCW 

9A.76.010. 

According to Division I11 of the Court of Appeals, a person is 

arrested when she or he is "deprived of his [or her] liberty by an officer 

who intends to arrest." State I). Soll.r, 38 Wn. App. 484 at 486, 685 P.2d 

672 (1984); see also State v. Wall.s, 106 Wn. App. 792 at 795-798, 25 P.3d 

1052 (2001), relying oil Soliss, .srlyt.n. In Solis, the officer deprived the 

defendant of liberty by grabbing his arm and telling him he was under 

arrest. In Walls, the officer deprived the defendant of liberty by telling 

him he was under arrest, escorting him to the patrol car, and trying to 

handcuff him. 

Solis and Walls are consistent with Fourth Amendment cases, in 

which a seizure (such as an arrest) does not occur unless the arrestee 

actually submits to a show of authority that would cause a reasonable 

person to believe that he or she is not free to leave. State 1,. Yorlr~g, 86 

Wn. App. 194 at 200, 935 P.2d 13 72 (1 997), citing (inter alic~) Calvorilin 



v.HodariD.,499U.S.621,628, 1 1 1  S Ct. 1547, 113L Ed 2d690 

(1991) and US. 11. Mendenhall, 446 U.S. 544, 553, 100 S Ct 1870,64 L 

Ed. 2d 497 (1980) 

Here, defense counsel asked the trial court to define "arrest." RP 

(811 6106) 1 9.4  he. court refused to define arrest ("I don't know if I can 

define arrest," RP (8116106) 23), initially offered to define "restraint" as 

physical force, threat of force, or conduct implying force will be used, and 

finally concluded that no krther instructions would be given RP 

(8116106) 23-27 

This was error, because under the facts of this case, "arrest" is a 

technical legal term requiring definition. The trial court should have 

clarified for the jury that an arrest occurs when an officer (who intends to 

arrest a person) actually deprives that person of liberty SCI~I .~ ,  szl.pm; 

Walls, supra. Without such an instruction, the jurors were left to speculate 

on the meaning of the term arrest. The failure to define arrest confused 

the jury, as is evident from the jury's question on the subject RP 

(8116106) 66; see also Inquiry from Jury and Court's Response, Supp. CP. 

Defense counsel &d not propose a nritten instruction. This \I as apparently due to 
the prosecutor's failure to file proposed instn~ctions until the last daj- of trial. RP (8116106) 
18-19. 



The trial court's refusal to give an instruction defining arrest at Mr. 

Brooks' request was an abuse of discretion, as was its decision not to give 

a clarifying instruction in response to the jury's question. Olmeclo, s ~ r p ;  

Ng, supra. The conviction must be reversed and the case remanded for a 

new trial. 

111. THE TRIAL JUDGE MISSTATED THE LAW AND IMPROPERLY 
COMMENTED ON THE EVIDENCE BY GIVING INSTRUCTION NO. 10. 

As noted above, jury instructions may not be misleading and must 

properly inform the trier of fact of the applicable law. L>or/g/n.~, supra. In 

addition, "Judges shall not charge juries with respect to matters of fact, nor 

comment thereon, but shall declare the law." Wash. Const Article IV, 

Section 16. A jury instruction may constitute a comment on the evidence. 

State v. Becker, 132 Wn.2d 54, 935 P.2d 1321 (1997); State I!. Eaker, 1 13 

Wn.App. 11 1, 53 P.3d 37 (2002). An instruction improperly comments on 

the evidence if the instruction resolves an issue of fact that should have 

been left to the jury. Eaker at 118 Whether or not an instruction 

constitutes an impermissible comment depends on the facts and 

circumstances of the case. State !: Jcrckman, 125 Wn. App. 552 at 558, 

104 P.3d 686 (2004). 

To convict Mr. Brooks of Escape in the First Degree, the jury was 

required to find that he escaped from "custody," knowing that he was 



"leaving custody without permission." Instruction No. 7. Supp. CP. 

"Custody" is defined by statute to include "restraint pursuant to a lawful 

arrest.. ." RCW 9A. 76.0 10. See Instruction No. 9, Supp. CP. Under this 

statute, the lawfulness of the arrest is a factual issue to be determined by 

the jury. RCW 9 ~ . 7 6 . 0 1 0 . ~  

Instead of providing proper guidance on the issue of "lawfilness," 

the court told the jury that "[aln arrest is lawhl if made pursuant to an 

arrest warrant." Instruction No. 10, Supp. CP. This was eironeous for two 

reasons. First, Instruction No. 10 is a comment on the evidence in 

violation of Wash. Const. Article IV, Section 16. The instruction was 

"tantamount to directing a verdict" on the issue of lawfulness. Jnckma~z, 

supra, at 560; see also State 11. P~II?II.O.S~, 32 Wn. App. 1, 645 P.2d 714 

(1982) (improper for judge to instruct the jury in a bail jumping case that 

defendant had not, as a matter of law, introduced evidence of a lawful 

excuse for his failure to appear). A comment of this sort is "structural 

5 The fact that "la\Yfulness" ma!- also be examined as an issue of law is irrelevant: 
many crimes tun1 011 the jury's assessment of \\.hat is or is not l an f~~ l .  ,St.e. t..g.. RCW 
9A. 16.020(4) and (allowing the use of force to detain someone ~ \ h o  enters or re~nains 
unlawfidly in a building): RCW 9A.40.060 (to convict someone of custodial interference. 
jury must determine who 11as the larful right of custody); RCW 9A.48.060 (defendant ma! 
assert a defense to reckless burning if her or his "sole intent was to destroy or damage the 
property for a lawful purpose.") 



error [which] infects the entire trial process," and is not subject to 

harmless error analysis. Jackmcrri, .~r~pra, at 560. 

Second, Instruction No. 10 is an incorrect statement of the law. 

Douglas, supra. An arrest made pursuant to a warrant mav be unlawful, 

for example if the warrant was not based on probable cause, was issued by 

someone lacking authority to do so, or was executed improperly. 

Furthermore, the lawfulness of any arrest was a hotly contested 

issue in this case. The court found that Deputy Ley illegally seized Mr. 

Brooks by telling him to wait while the deputy checked for a warrant. RP 

(8116106) 14. In addition, the arrest warrant was never physically issued 

or signed, and was not issued by the Secretary of DOC as required by 

statute. KP (811 5/06) 72-88. These factors relate to whether or not Mr. 

Brooks was lawfully arrested; however, because of Instruction No. 10, 

defense counsel was unable to present these theories to the jury. 

The trial judge commented on the evidence, misstated the law, and 

prevented Mr. Brooks from presenting his theories to the jury. Because of 

this, the conviction must be reversed and the case remanded to the trial 

court for a new trial. Jackman, sr~yrn. 



IV. MR. BROOKS WAS NOT IN CUSTODY WHEN HE FLED DEPUTY LEY, 
BECAUSE DOC DID NOT PROPERLY ISSUE A WARRANT FOR HIS 
ARREST. 

Evidence is insufficient as a matter of law if undisputed facts are 

legally insufficient to sustain a conviction. See, e.g., Stcrte v. laoiicks, 98 

Wn.2d 563 at 564, 656 P.2d 480 ( 1983); State v. Krlcy9stn4 107 Wn.2d 

An arrest warrant disturbs a person in her or his private affairs. 

State v. Walker, 101 Wn. App. 1 at 5-6,999 P.2d 1296 (2000). Because of 

this, an arrest warrant may not issue "without authority of law" as required 

by Wash. Const. Article I, Section 7 .  Walker, at 5-6. It is axiomatic that 

an arrest warrant may not be served unless it has been issued 

In interpreting a statute, a court must assume that the legislature 

means exactly what it says. State 1: Keller, 143 Wn.2d 267, 276, 19 P.3d 

1030 (200 I), cert. den sub nonl Keller v. Washingtor7, 534 Ly. S. 1 130, 122 

S.Ct. 1070, 151 L.Ed.2d 972 (2002). If the statute is clear on its face, its 

meaning is derived from the statutory language alone; an unambiguous 

statute is not subject to judicial interpretation. State 11. (i.nh?m, 114 

Wn.App. 170 at 173, 56 P.3d 999 (2002); State I .  C'be.~te~.. 133 Wn.2d 15 

at 21, 940 P.2d 1374 (1997). The court may not add language to a clearly 

worded statute, even if it believes the legislature intended more. Chester, 

supra. 



A. The arrest warrant was invalid because it was not personally issued 
by the secretary of DOC. 

Under RCW 9.94A.740 (which governs the arrest of defendants 

who violate community placement or community custody) the secretary of 

the department of corrections6 is empowered to issue arrest warrants: 

The secretary may issue warrants for the arrest of any offender 
who violates a condition of community placement or community 
custody. 
RCW 9.94A. 740(1). 

No other statute authorizes DOC to issue arrest warrants for 

offenders who violate community custody or community placement. 

Under the plain language of RCW 9.94A.740, the secretary of DOC must 

personally issue warrants for violations of community custodylplacement 

Because the language is unambiguous, this court must assume that the 

legislature meant exactly what it said, and may not add language to the 

statute, even if this court believes. as the trial court apparently did (RP 

(8116106) 21-27), that the legislature intended more. Keller, ~rlym; 

Chester, supra. Under RCW 9.94A.740(1), the warrant for Mr. Brooks' 

arrest was invalid because, as the undisputed testimony established, the 

6 In fact, the statute refers only to "the secretary." No\\ here in RC W 9.94A is "the 
secretary" defined as the secretary of DOC .'The department" is defined as the department 
of comctions. RCW 9.91A.030. 



secretary of DOC did not personally issue the warrant KP (8115106) 50- 

88. 

Even if RCW 9.94A.740(1) were considered ambiguous, the rules 

of statutory construction support Mr Brooks' position First, where the 

legislature specifically designates the things to which a statute applies, 

there is an inference that omissions were intentional Qliec:t.c Hand of 

Indians v. State, 102 Wn.2d 1 at 5, 682 P.2d 909 (1984) In such cases, 

"the silence of the Legislature is telling." Queets Bnilu' of Ii~LJinrr.s, slrprn, 

at 5. This rule of statutory construction is frequently expressed by the 

Latin phrase expressio ~rnizrs est exclrlsro alterius - specific inclusions 

exclude implication. State v. Soi~~r~~erville, 11 1 Wn 2d 524 at 535, 760 

P.2d 932 (1988). The statute authorizes "the secretary" to issue warrants, 

it does not empower DOC officers or other department employees to do 

so. This omission is clear evidence of an intent to limit the power to issue 

warrants to the secretary personally, without extending the power to other 

department employees. Queets Bnrrtl of Indians; Som~~~el,\;lle. 

Second, when different words are used in the same statute to deal 

with related matters, a court must presume that the legislature intended 

those words to have different meanings. State v. Keller., srly1.n. Elsewhere 

in RCW 9.94A, the legislature has made it clear when the secretary need 

not personally take action, by including language authorizing the 



secretary's designee to substitute for the secretary. For example, in RCW 

9.94A.685, an alien offender may be released early for deportation if "the 

secretary or the .wcretaly 's desig11t.e [finds] that such release" is in the 

state's best interests. RCW 9.94A 685(2), emphasis added In RC W 

9.94A.737 (relating to administrative hearings for violations of community 

custody), an offender is permitted to appeal an adverse decision "to a 

panel of three reviewing officers designated by the secretary or. by the 

secretaly 's designee.'' RCW 9.94A. 73 7(4)(e). Under RC W 9.94A. 74502 

(relating to the interstate compact for adult offender supervision), "[tlhe 

secretary of corrections, or an en~pfoyee of the deycrtntent de.s.ig72ated by 

the secretary, shall serve as the compact administrator " RCW 

9.94A.74502, enrphasis added. Under RCW 9.94A. 770 1, a petition 

seeking mandatory wage assignment in a criminal action must be 

accompanied by "a sworn statement by the secretary or de.s.~gnee.. ." RCW 

9.94A.7701, en2yhnsis added. Under RCW 9.94A.637, relating to 

discharge of offenders upon completion of sentence, "the secretary or the 

secretaly 's desigilee shall notify the sentencing court [of the offender's 

completion]. . ." RCW 9.94A.63 7( 1 )(a), emphasis added. If the offender 

completes all nonfinancial aspects of the sentence, "the .sec~.t.tmy's 

designee shall provide the county clerk with a notice that the offender has 

completed all nonfinancial requirements of the sentence " RCW 



9.94A.637(l)(b), enlphasis adu'etl Similarly, the legislature has also 

shown it can leave the particular mechanism for issuance of a warrant up 

to the department, as in the case of alien offenders facing deportation: 

"Upon the release of an offender to the immigration and naturalization 

service, the department shall i.avrle a warrant for the (!ffi~~~Iei.'.s arrest 

within the United States." RCW 9.94A.685(4), enphasis cdded As these 

examples make clear, the legislature is capable of authorizing department 

personnel other than the secretary to take specified actions, including 

issuing arrest warrants. It did not do so in RCW 9.94A.740. 

Because the plain language of RCW 9.94A.740 requires the 

secretary to personally issue an arrest warrant for violation of community 

custody or community placement, the arrest warrant in this case was 

invalid. Because the warrant was invalid, Mr. Brooks was not "restrained 

pursuant to a lawful arrest ...," and thus was not in custody at the time he 

fled Deputy Ley. RCW 9A.76.110; RCW 9A.76.0 10; See Instructions 

Nos. 7,  9, and 10, Supp. CP. The conviction must be reversed and the 

case dismissed with prejudice. 

B. Mr. Brooks was not in custody because DOC never "issued" an 
arrest warrant. 

As noted above, the secretary of DOC "may i.cvle warrants for the 

arrest of any offender who violates a condition of community placement 



or community custody." RCW 9 93A.740(1), enlyha.,i.s crddtw'. The term 

"issue" not defined in the statute; accordingly, it must be given its plain 

and ordinary meaning, derived from a standard dictionary if possible. 

McClarty v. Totent Elrec., 157 Wn.2d 214 at 225, 137 P.3d 844 (2006). 

"Issue," when used as a transitive verb, means "to put out; deliver 

for use, sale, etc ... put into circulation; to mint, print, or publish for sale or 

distribution: to issue a new coin; to issue a new book; to distribute (food, 

clothing, etc.) to one or more officers or enlisted soldiers or to a military 

unit.. . to send out; discharge; emit." Dictionary. com, based on the 

Random House [habridged Dictiotmary, Random House, Inc (2006). See 

also 7%e American Heritage Dictio~imy of the Engish Lc~tlgrmage, Fourth 

Edition, Houghton Mifflin (2000) ("To cause to flow out; emit.. .To 

circulate or distribute in an official capacity: issued r(niforilr.s. to the 

players.. .To publish: issuedperiodic statements. ") 

Using the plain and ordinary meaning of "issue," RCW 9.94A.740 

requires that the secretary actually senerate an arrest warrant ' This is 

confirmed by additional language in the statute, which requires that the 

language of the warrant "authorize any law enforcement or peace officer 

7 Presumably. the warrant must be pllysically (and not merel! electro~lically) 

issued, and must be signed by someone (if not by the secretary personall! ). In this case, no 
"warrant" was ever created, not even electronically. 



or community corrections officer of this state or any other state where 

such offender may be located, to arrest the offender and place him or her 

in total confinement pending disposition of the alleged violation ..." RCW 

9.94A.740(1). 

In this case, no warrant was ever generated. Instead, an 

anonymous clerical worker made a database entry, erroneously claiming 

that a warrant had been issued. RP (8115106) 50-88. Since no actual 

warrant was generated, Mr. Brooks was not lawfilly arrested, and was not 

in custody at the time he fled Deputy Ley. RCW 9A.76.110; RCW 

9A.76.010; See Instructions Nos. 7, 9 and 10, Supp. CP. Because of this, 

the conviction must be reversed and the case dismissed with prejudice. 

V. MR. BROOKS WAS DENIED A FAIR TRIAL BY DEPUTY LEY'S 
VIOLATION OF THE COURT'S ORDER IN LZMZNE. 

When examining a trial irregularity to determine whether a mistrial 

is appropriate, courts should consider (1) the seriousness of the 

irregularity, (2) whether the statement was cumulative of other evidence 

properly admitted, and (3) whether the irregularity could be cured by an 

instruction to disregard the remark. St~rte v. Yourrg, 129 Wn. App. 468 at 

472-473, 119 P.3d 870 (2005); St~~rt .  1: Escalona, 49 Wn .4pp. 251 at 254, 

742 P.2d 190 (1987). While juries are presumed to follow a court's 

instruction to disregard testimony, "no instruction can -remove the 



prejudicial impression created [by evidence that] is inherently prejudicial 

and of such a nature as to likely impress itself upon the minds of the 

jurors."' Escalona, at 255, intei-)lo/ citations omitted 

A witness may not testify as to the guilt of the defendant, either 

directly or by inference. Olmedo, sr~yrn, at 530. "Such an improper 

opinion undermines a jury's independent determination of the facts, and 

may invade the defendant's constitutional right to a trial by jury." 

Olmedo, supra, at 530. 

Whether testimony constitutes an impermissible opinion on the 

defendant's guilt is determined from the circumstances of each case. 

Olmedo, supra. Factors to consider include the type of witness, the nature 

of the charges, the type of defense, and the other evidence. Oln~edo, at 

53 1 .  For example, in Olmedo, an expert testified that a propane tank 

possessed by the defendant was not approved by DOT, a "core element of 

the charges." Olnledo, at 532. The court held that he was permitted to 

describe what he saw, but not that the tanks were unapproved: 

We view [the expert's] testimony as giving improper legal 
conclusions.. . Here, the critical question was whether the propane 
tanks were approved by the DOT. This called for an improper legal 
conclusion because the answer requires the application of law 
defining a DOT approved tank to the specific facts 
Olmedo. at 532. 



In this case, Deputy Ley gave a legal conclusion that Mr. Brooks 

was under arrest. RP (811 5106) 103. This testimony required the 

application of law (the definition of arrest) to the specific facts (informing 

Mr. Brooks of the warrant and approaching him to apply handcuffs). This 

was not only improper, but it went to the heart of Mr Brooks' defense 

Defense counsel swiftly objected and moved for a mistrial RP (8115106) 

103. The court sustained the objection and cautioned the jury, however, 

"A bell once rung cannot be unrung " State v. Easter, 130 Wn.2d 228 at 

230-239, 922 P.2d 1285 (1 996), ~~ltel*irnl citations omitted 

Reversal is required under Escalona, supm. First, the irregularity 

was serious. The state's main witness violated the court's pretrial order 111 

limine prohibiting testimony that Mr Brooks was legally under arrest at 

the time he fled. RP (8115106) 103 This inappropriate testimony went to 

the heart of Mr. Brooks' defense (that he was not in custody at the time he 

ran), and was highly prejudicial. 

Second, the testimony was not cumulative, as there vt as no other 

testimony drawing a legal conclusion from the facts as they were 

presented in court. RP (8115106) 50-147. 

Third, altho.ugh the court did give an instruction to disregard the 

testimony, it is unlikely that the jury was able to ignore testimony from a 

law enforcement oflficer as to whether or not Mr. Brooks was legally under 



arrest at the time he fled. This is especially so, given that the jury was 

poorly instructed on what constitutes an arrest (as argued elsewhere in the 

brief). The issue is one on which the jury focused, as evidenced by the 

jury note inquiring.about the definition of arrest. Supp. CP 

For all these reasons, the trial court abused its discretion in 

rehsing to grant a mistrial. The conviction must be reversed and the case 

remanded for a new trial. Yoz/r?g, 129 Wn. App. 468; E.vcnlor~a, supra; 

See also State I? Jungers, 125 W I ~ .  App. 895, 106 P.3d 827 (2005); State 

v. Wilburn, 5 1 Wn. App. 827, 755 P.2d 842 (1988). 

VI. THE TRIAL COURT ERRED BY REFUSING TO SUPPRESS EVIDENCE 
DERIVED FROM DEPUTY LEY'S ILLEGAL SEIZURE OF MR 
BROOKS. 

Article I, Section 7 of the Washington State Constitution provides 

that "No person shall be disturbed in his private affairs, or his home 

invaded, without authority of law." Wash. Const. Article I, Section 7 

The Fourth Amendment to the Federal Constitution provides 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be 
seized. 
U. S. Const. Amend. IV. 

The Supreme Court has stated that "it is by now axiomatic that 

article I, section 7 provides greater protection to an individual's right of 



privacy than that guaranteed by the Fourth Amendment." State I?. Parker, 

139 Wn.2d 486 at 493, 987 P.2d 73 (1999). Under Article I, Section 7, 

warrantless seizures are unreasons ble per  se. State Reichenbach, 1 5 3 

Wn.2d 126 at 131, 101 P.3d 80 (2004). 

Both the Fourth Amendment and Article I, Section 7 apply to brief 

detentions that fall short of formal arrest. United States I,. RI-ignoni- 

Ponce, 422 U.S. 873, 878, 95 S.Ct. 2574, 45 L.Ed.2d (1975), State v, 

Crane, 105 Wn. App. 301, 3 1 1, 19 P.3d 1 100 (2001). In order to justifL a 

brief investigative detention, the police must have a well-founded 

suspicion of criminal activity based on specific and articulable facts; there 

must be a substantial possibility that criminal conduct has occurred or is 

about to occur.' State v. O'Cain, 108 Wn. App. 542, 548, 3 1 P.3d 733 

(2001). 

A seizure occurs when the person seized actually submits to a 

show of authority that would cause a reasonable person to believe that he 

or she is not free to leave. State 11. Yozmng, 86 Wn. App. 194 at 200,935 P. 

2d 1 3 72 (1 997), citing (inter alia) California v. Hodari D., 499 U. S . 62 1, 

8 The standard is based on the U.S. Supreme Court's holhng in Teryv v. Ohio. 392 
U.S. 1,88 S. Ct. 1868.20 L. Ed. 2d 889 (1968). 



628, 11 1 S. Ct. 1547, 113 L. Ed. 2d 690 (1991) and l iS .  11. Mendenhall, 

446 U.S. 544, 553, 100 S. Ct. 1870,64 L. Ed. 2d 497 (1980) 

The U.S. Supreme Court has carved out exceptions to the Fourth 

Amendment exclusionary rule; these exceptions are justified when the rule 

would "not result in appreciable deterrence" of conduct that violates a 

defendant's constitutional right to be free from unreasonable searches and 

seizures. United States v. Janis, 428 U .  S. 433 at 454, 96 S' Ct. 302 1,49 L 

Ed. 2d 1046 (1 976). See also e.g., IJrlited States v. Leon, 468 U.S. 897 at 

919-920, 104 S. Ct. 3405, 82 L. Ed 2d 677 (1984) (exception where 

searching oficer executes defective search warrant in "good faith"); 

Arizonav. Evan~~514U.S .  1 at 14, 115 S.Ct. 1185, 131L.Ed.2d34 

(1995) (exception for clerical errors by court employees); Wnlder v. 

United States, 347 U.S .  62, 74 S. Ct. 354,98 L. Ed. 503 (1954) (exception 

for impeachment purposes). The Fourth Amendment's exclusionary rule 

does not bar evidence of a new crime that follows illegal police activity. 

See, e.g., UnitedStates v. Sledge, 460 F.3d 963 at 966 (8th Cir. 2006) 

("When a defendant commits a new and distinct crime during an unlawful 

detention, the Fourth Amendment's exclusionary rule does not bar 

evidence of the new crime"); U~lited States v. Mitchell, 8 12 F.2d 1250 at 

1254 (9th Cir. 1987) ("[Elxtending the exclusionary rule to bar 

prosecution of new crimes is simply unwarranted. ..") 



Washington's exclusionary rule "has a long history, independent 

from that of the federal rule.. . When an individual's right to privacy is 

violated, article I, section 7 requires the application of the exclusionary 

rule." In re Personal Restraint qf Mnxfield, 133 Wn.2d 3 32 at 343, 945 

P.2d 196 (1 997). Three primary objectives underlie Washington's 

exclusionary rule: " '[Flirst, and most important, to protect privacy 

interests of individuals against unreasonable governmental intrusions; 

second, to deter the police from acting unlawhlly in obtaining evidence; 

and third, to preserve the dignity of the judiciary by refusing to consider 

evidence which has been obtained through illegal means. "' Stnte I?. 

Boland, 115 Wn.2d 571 at 581, 800 P.2d 1112 (1990), qz~otingState v. 

Bonds, 98 Wn.2d 1, 653 P.2d 1024 (1982), US. cert. denied, 464 U.S. 831 

(1983). 

In this case, Mr. Brooks was unlawfully detained. When the 

deputy greeted him, Mr. Brooks said "[Hley, gotta go.. ." RP (8115106) 

100. In response, the deputy said "[Hlold on, Rich, I'm running a check," 

and Mr. Brooks remained in his car, waiting for permission to leave. FW 

(8115106) 136. The trial court determined that Mr. Brooks was illegally 

seized. RP (8116106) 14. The state has not cross-appealed this ruling. 

Mr. Brooks' responses to the deputy's directives should have been 

suppressed under Article I, Section 7. First, he was illegall'y seized and 



thus the deputy unreasonably invaded his privacy. Second, suppression is 

required to deter fbture police illegality: if the exclusionary rule is not 

applied, there will be no incentive for police to avoid illegal seizures of 

persons not possessing contraband (or other physical evidence). Third, the 

dignity of the judiciary is impacted when prosecution is predicated on 

illegal police behavior. 

If Mr. Brooks had been allowed to leave when he said "[Hley, 

gotta go," the arrest would not have occurred in the manner outlined. 

Instead, Mr. Brooks would likely have been arrested at another time and 

place. There is no reason to suppose he would have fled under different 

circumstances. Indeed, the deputy's indication that he was running a 

check gave Mr. Brooks time to contemplate being taken into custody, and 

the possibility of fleeing. 

The trial court's reasoning (that there was no physical evidence to 

suppress) is not a basis to deny suppression. An illegal seizure can yield 

statements, testimonial acts, or other nontangible evidence subject to 

suppression. Public policy may require admission of assaultive behavior 

despite a violation of Article I, Section 7 (see State I*. Mien, 72 Wn. App. 

783, 866 P.2d 65 (1994), afsirn~ed at 127 Wn.2d 460, 901 P.2d 286 



(1995)),' but there is no indication here that Mr. Brooks attempted to 

assault the deputy. 

Because Mr. Brooks was illegally seized, his statements, 

testimonial acts, and response to the deputy's actions should have been 

suppressed under Article I, Section 7. The conviction must be reversed 

and the case dismissed. 

VII. IF ANY ISSUES ARE WAIVED ON APPEAL, MR. BROOKS WAS 
DENIED THE EFFECTIVE ASSISTANCE OF COUNSEL. 

The Sixth Amendment to the United States Constitution guarantees 

that "In all criminal prosecutions, the accused shall enjoy the Right.. . to 

have the Assistance of Counsel for his defense." U.S. Const. Amend. VI 

Similarly, Article I, Section 22 of the Washington State Constitution 

declares that "In criminal prosecutions the accused shall have the right to 

In Mien, wNch was a Fourth Amendment case, both the Court of Appeals and the 
Supreme Court declined to apply the exclusionary rule to assaulti\.e behavior for public 
policy reasons: "[Public] policy mandates admission of evidence of assaults against officers 
while they are performing their official duties and requires the citizen whose rights have 
been violated to seek redress through a civil action. We find the agents' violation of Mierz' 
constitutional rights extremely offensive. However, we cannot ~xle  that suppression of 
assault evidence is a proper remedy for a constitutional violation precdng the assault. Such 
a holding would require suppression in fhture cases where the iil.jun to the officer is far more 
serious, thus further endangeag the officers charged with perfomling =cult and 
dangerous tasks as part of their official duties. The logical implication of such a holding 
would be suppression even where an officer is murdered." Ahe~*z 772 Wn.App. 783. See also 
127 Wn.2d at 473,475: "Officers would be subject to attack if their allegedly unlawful entry 
onto property or improper arrest forecloses adrmssion of evidence of assablts upon 
them ... Any benefit provided by exclusion of evidence in these cases comes at too high a 
price." Neither court rejected the defendant's argument on the gro~und that the evidence was 
intangible or because it resulted from the police illegality. 



appear and defend in person, or by counsel.. ." Wash Const Article I, 

Section 22. The right to counsel is the right to the effective assistance of 

counsel. Strickland v. Washington, 466 U.S. 668,686, 104 S.Ct. 2052, 80 

L.Ed.2d 674 (1984) (quoting McMann 11. Richardsot~, 397 U.S. 759 at 771 

n. 14, 90 S.Ct. 1441, 25 L.Ed.2d 763 (1 970)). 

Defense counsel must employ "such skill and knowledge as will 

render the trial a reliable adversarial testing process " State IJ. Lopez, 107 

Wn.App. 270 at 275, 27 P.3d 237 (2001). Counsel's performance is 

evaluated against the entire record. Lopez, a t  275. 

The test for ineffective assistance of counsel consists of two 

prongs: (I)  whether defense counsel's performance was deficient, and (2) 

whether this deficiency prejudiced the defendant. Stc~fe I?. Holm, 91 

Wn.App. 429, 957 P.2d 1278 (1998), citingStricX-lnnd, .slipra. The 

defendant must show a reasonable probability that, but for counsel's 

errors, the result of the proceeding would have been different. Holm, 

supra, at 1281. 

To establish deficient performance, a defendant must demonstrate 

that counsel's representation fell below an objective standard of 

reasonableness based on consideration of all the circumstances. State v. 

Bradley, 14 1 Wn.2d 73 1, 10 P.3d 3 58 (2000). To prevail on the prejudice 

prong of the test for ineffective assistance of counsel, an appellant must 



show that "there is a reasonable probability that, but for counsel's 

unprofessional errors, the result of the proceedings \+auld have been 

different." State v. Saunders, 91 Wn. App. 575 at 578, 958 P.2d 364 

(1998). A reasonable probability is a probability sufficient to undermine 

confidence in the outcome. Irr re Flenting, 142 Wn 2d 853 at 866, 16 P.3d 

610 (2001). A claim of ineffective assistance is reviewed de novo. State 

v. S.M., 100 Wn.App. 401 at 409, 996 P.2d 11 11 (2000). 

If any of the errors raised in this brief are waived on appeal, then 

Mr. Brooks was denied the effective assistance of counsel. 

A. Failure to object to Instructions Nos. 11 and 12. 

Here, knowledge (that Mr. Brooks' knew his actions would result 

in leaving custody without permission) was an essential element of the 

crime. Instruction No. 7, Supp. CP. Despite this, Mr Brooks' attorney 

failed to object to the court's instructions, which contained a mandatory 

presumption. RP (8116106) 15-29. This failure to object was deficient 

performance. A reasonably competent attorney would have been familiar 

with the two mental elements of the offense, and would also have been 

aware (from the Goble case) of the danger that a jury would conflate the 



two elements under the instructions as given.10 Goble, s~lym. See, e.g., 

State v. Thomas, 109 Wn.2d 222 at 229, 743 P.2d 816 (1987) ("[a] 

reasonably competent attorney would have been sufficiently aware of 

relevant legal principles to enable him or her to propose an [appropriate] 

instruction.") 

Mr. Brooks was prejudiced by the error. The instructions were 

misleading and contained an illegal mandatory presumption. As a result, 

the jury would not have been able to properly interpret the "to convict" 

instructions, and improperly imputed knowledge to Mr. Brooks (that he 

was leaving custody without permission) based on his intentional act of 

fleeing the deputy. Defense counsel's failure to object to the improper 

instructions denied Mr. Brooks the effective assistance of counsel. 

Strickland The conviction must be reversed, and the case remanded for a 

new trial. 

B. Failure to propose an instruction defining "arrest." 

After noting the omission from the state's proposed instructions, 

defense counsel asked the court to define the term "arrest." Whether or 

not Mr. Brooks was lawfblly arrested was critical to the determination of 

'O Trial commenced on August 15. 2006, nearly seven months after Goble was 
published. 



\~.lietlier or not lie Mas in custodq. for purposes of Instruction No. 7. Supp. 

CP. If the court's failure to define "arrest" is not preserved for review. 

then Mr. Brooks was denied the effective assistance of counsel. 

Strickland supra. 

C. Failure to tile a written motion to suppress and dismiss. 

Because the illegality of the initial seizure was revealed for the 

first time during Deputy Ley's testimony. defense counsel did not file a 

written motion to suppress the evidence or to dismiss the case. If the 

court's refusal to suppress and dismiss is not preserved for reviem. then 

Mr. Brooks was dl-nied the effective assistance of counsel. Stricklund 

S24pl"U 

CONCLUSION 

For the foregoing reasons, Mr. Brooks' conviction for Escape in 

the First Degree must be reversed and the case dismissed with prejudice. 

In the alternative, Mr. Brooks must be granted a new trial. 

Respectfully submitted on March 6, 2007. 
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