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1. RESPONDENT'S COUNTER-STATEMENT OF CASE 

A. Introduction. 

This appeal arises fro111 the trial of a slip and fall at a convenience 

store. 

Appellant Cottrell lvas, and is, a frequent store customer. RP 11, p. 

301. He shops at Respondent Shahrvini's 7-Eleven store because, he says, 

"It's always clean, tidy . . .. It's just a clean store to go into." RP 11, p. 

186. In his "h~undreds" of visits to the store, Cottrell always fo~und it 

"clean, %.ell maintained . . .." Ill. i ~ t  188. 

011 the day of his fall, Cottrell went to the store to buy a 

newspaper. Icl. cl t  189. He entered the store after store personnel wet 

mopped and dry mopped the front area (the area near the entrance) of the 

store, and while wet floor "caution" signs were displayed in the front area 

of, and throughout, the store. E.x. I ,  RP I1 333-36, 339-40. He wallced by 

n.et floor "caution" signs and grabbed a copy of the Seattle PI. RP II, pp. 

189, 204. He then backtracked towards the front of the store and fell on 

his way to the cash register. Es. I .  

The store's video system captured much of Cottrell's activity in the 

store, including his fall. E.x. I. Shahrvini preserved several illinutes of the 

videc, including the elltire time Cottrel! \?.as in the store. Es. I, RP II, p. 

254. Cottrell claims Shahrvini should have kept some additional, unstated 



amount of video. 

The case was tried lo a jury. The jury retulned a clefellst: verdict. 

Cottrell has appealed raising issues limited to his "spoliation" claim 

regarding \,idea that \vas not preser~red. 

B. Statement of Facts. 

1.  Respondent Shahrvini's operation of the store. 

Shal~rvini becaiile a 7-Eleven franchisee in August 2002 (about 

two and a Ilalf years before Cottrell's fall). R P  11, p. 2 5 .  Before 

becomi~lg a 7-Eleven franchisee, Shahrvini was, for a number of years, a 

practicing engineer, and for a time, an investment banlcer. Id. at 224-25. 

His dream, however, was to own his own business. 111. ilt 225. He 

accomplished this dream when he tool< over the 7-Eleven franchise at 

issue here. Id. 

To ~~ilderstaild the facts of the case, it is helpful to understand the 

store's floor plan. Imillediately inside the front door, in addition to a large 

floor l i~at,  is the main aisle, which is located at approxiillately a 30" angle 

to the left as one enters the fi-ont door. Ex. 28 (storeJloorpli~nj; Pltf's E.Y. 

I .  The main aisle is pei-peildicular to the food aisles. I .  To the 

immediate right (as one enters the front door) is the so-called newspaper 

aisle. E.Y. 28. See, getzerilllj., Ex. 6, 27, and 10, below at 5-6. 

Shortly after talcii~g over t l~e  store, Shahrvini noticed the white tile 



floor showed dirt. Irl. lit 232. So, the store frequently needed 1110pping. 

Itl. Store personnel wet mopped the floor 10 to 12 titnes during a 24-hour 

period. Id. lit 234. As a result of frequent wet mopping and the store's 

foot traffic, the white tile floor often s110u.ed footprints. Id. i ~ t  232-33; RP 

I, p 3 7  To remedy this situation, and for custo~ner safety, Shahr\'ini 

started a policy of wet lnopping followed immediately by dry mopping. I 

Ill. Dry mopping dried the floors more quickly and resulted in fewer 

footprints on the white tile floor. Ill. 

This procedure, wet n~opping an area, imn~ediately follo\ved by 

dry lnopping the same area, was used collsistelltly whether one store clerk 

ulas present or t~vo.  Id. at 232; RP (, pp. 56, j7; RP 11, pp. 127-1323, 139. 

In other words, if there were two store clerks available to mop one would 

wet ~ n o p  and the other would follow behind and dry mop. Id. If there was 

only one clerk available, that clerk wet lnopped an area and then 

iln~nediately dry mopped the same area. RP 11, p. 232. 

The \vet mop and dry mop heads were replaced each ureek. Id. nt 

232. Shahr~ini  contracted with Cintas for this sewice. Id. Each week the 

existing one \vet mop and two dry mops were exchanged for new mops. 

Id. The one wet mop and two dry mops remained the same throughout the 

week: a wet mop remained a wet mop for the entire week until it was 

' '4 dry 11lop illealls the lnop head is dry 



clianged out for a neu mop and thc dry mop reniained a dry nlop. IrE 

The frecluent wct mopplng and dry mopping lead to one additional 

policy instituted by Sliahrvini: the continuous use of store's six "caution" 

\vet floor signs. Ill. i ~ t  234. The frequent wet nloppilig and dry mopping 

(and rain) meant frequent use of tlie "caution" wet floor signs. Slialirvini 

decided it made sense to leave the signs up all the time, instead of taking 

tile chance store employees might forget to put them in place when 

mopping. RP II, p. 234. Tliese signs were occasionally moved, e.g., 

during nioppillg (and then p i~ t  back into place), or if there was a spill 

(Ivhere several \;vet floor signs were used around the area of the spill). But 

the rest of the time the signs were in use - C O I I ~ ~ I I L I O L I S ~ ~  - 011 the floor and 

at the same places around tlie store. Id., j ~ p .  136, 234; 1111. 251-52; RP I 

61. 

One of the signs was placed inside the front door near the floor 

mat. Pltf's E.T. I; Defi. Exs. 6-9. Others were placed further inside the 

store in the main aisle. Ill. Also, one Lvas placed in the newspaper aisle. 

RP II, pp. 233, 235.' 

2. The "coffee rush." 

011 weekday moniings from approxinlately 5:30 a.m. to 8:30-9:00 

a.m. and sometinies later, the store is usually busy with customers buying, 

' One mas also placed 111 the "bee1 aisle " 



among other things, coffee. KP 11, 11. 231, CP 114. The busiest time is 

6:00 a.111. to 7:30-8:00 a.m. Irl. When customer traffic starts to taper off- 

~ls i~al ly  around 8:30-9:00 a.m. - store personnel  vet nlop and dry mop the 

front at-ea and the main aisle of the store. ltl.; RP II, p. 126. This post 

"coffee rush" n.et mopping and dry mopping occurs everyday, not just the 

day the 7-Eleven Field Co~isultant visits the store. Id .  ut 332. 

3. The appearance of the store when Cottrell entered. 

As discussed above, six wet floor caution signs are in place - more 

or less continuously - 24 hours a day. RP II, 11. 234, pp. 251-52. And this 

bvas true on the morning of Cottrell's fall. Ill. at 141-143, 251, 256, 

Cottrell concedes signs were present 011 the day of his fall. Brief of 

Appell~lnt, p. 3, 11. 2. 

1 1; 

/: i /I 

/:; 

1 ; ;  

/ / I  



Exhibit 6 slio\vs Cottl-ell's L le\+ as lie \+ allced into tlie store on tlie 

morning of his fall: 

Similarly, Ex. 27 shows signs placed along the main aisle as they 

were on tlie morniilg of Cottrell's accident: 



Finally, Ex. 10 shons the newspaper aisle' and the wet floor 

caution sigii as it was on tlie morning of Cottrell's fall:4 

4. Cottrell's fall. 

On the day of l ~ i s  fall, Cottrell entered the store at approximately 

9:15 a.m. Ex. 1. Shortly before he entered the store tlie store clerk, Beant 

Kaur, had fillislied dry nioppiilg the front area of the store. Id., R P  11, p. 

141. As call be seen on the video (Ex. 1) as she dry n~opped she i~loved 

the "caution7' wet floor sign and then put in back in place after she dry 

mopped and before Cottrell entered the store. Ex. I ;  R P  11, I,. 141. 

' The ne\vspapers themselves are located just beyond and to the right of the wet floor 
caution sign shown in Ex. 10. See, also, Eus. 11 and 12. 

This photo (and the other photos that are exhibits) was not taken the morning of 
Cottrell's fall. They were taken at a later date to show the positioil of the \vet floor 
caution signs normally and on the morning of the accident. 



Soon after Ms. Kaur Ii~~islied dry moppiiig the front areaT of the 

stol-c, Cottrell entered tlie store and. as sliown on tlie video, went to his 

immediate right into the newspaper aisle (and off camera). Id. He either 

ignored or did not see the wet floor sign Ms. Icaur placed inside the door 

earlier. RP /I, p. 302. Cottrell does not deny tlie sign (as sliown in Exs. 1 ,  

6 and 27) was present. 111. at 203. He does not recall the wet floor caution 

sign in the newspaper aisle as sliown in Ex. 10. 111. at 208. 

After Cottrell grabbed the newspaper, Shalirvini looked over at 

Cottrell and noticed Cottrell's head nras down as though lie was loolcing 

d o w ~ ~ .  RP II, p. 337. A few nioments later Cottrell comes back on- 

camera, on his way to tlie casli register, and  fall^.^' Es. I.  

Shalirvini cailie out froin behind the cash register and asked 

Cottrell if he would like any lielp. Id. at 237. In response, Cottrell sntore 

at Sliahrviiii. Icl. A short time later Cottrell left the store. As Cottrell left 

the store, a 7-Eleveii Field Co~isultant entered tlie store. E.Y. I .  

Shahrvilii did not notice any water on the floor. Id. at 238. 

Nevertheless, Sliahrviiii picked up a wet iliop near the froiit of tlie store 

aiid mopped a black mark off the floor. RP IL p. 237-38. 

' Ms. Kaur did not 111op ill the neuspaper aisle. R P  11 140. and did not n i s s  any areas 
nit11 the dry inop that she had wet mopped. RP II, p. 141. 
" In the video (E.Y. I ) .  other customers do not seem to be ha.i.ing foot111g problems. 



5. The store's video system. 

Tlie store has a \ ~ d e o  suneillance system. CP 114. Tlie system 

includcs S I X  cameras C'P 114 One of the cameras records tlie front area 

of the store (this 1s the camera that capt~u-cd Cottrell's entry into the store 

and the fall). E.Y. I .  The other cameras sliou the cash registers, tlie back 

room, and the "beer aisle." CP 114. None of tlie cameras show the 

lieu spaper isle. Id. 

011 the day of Cottrell's fall, Cottrell did not ask Shalir\ini to 

preserlre ally video. CP 128. Similarly, when Cottrell returned the next 

day and threatened suit- (and mentioned Ilis sister u a s  an attorney), 

Cottrell did not ask SI~alirvi~~i to preserl e any video. Ill. After Cottrell left 

the store. Shahrviii~ called 7-Eleven Claims persollilel (7-Eleven clai~ns 

are ad~nlnistered by Sedgwiclc CMS) to discuss how much of the video he 

should lceep.' CP 114, 128. Sl~ahrviili was advised to keep the portion of 

the video that sl~owed the fall and a couple of i~lillutes before tlie fall and a 

couple of minutes after. CP 114, 128. 

The video system records over itself after 7 days. CP 128. 

Approximately a moiitli after Cottrell's fall, his sister contacted 

Sedgwick persoilnel to discuss preservatioil of the video. CP 152-53. By 

.4t trial. Shahr\.ini thought Cottrell tlu-eatened suit on the day of his fall. 
' This Lvas the first time Shalrviili made such a call. The store has 900- 1200 customers a 
day. RP / I ,  p.  228. From the time Shahvini took over the store ulltil Cottrell fell. 
Cottrell was the only person v,.ho fell at the store. lrl. trf 238. 



then, it  \\as too late to sa \e  add~tional ( i n  addition to the \ride0 that is Ex. 

I )  \.idea. C'P 128. 

6. Shahrvini's re lat io~~ship with 7-Eleven. 

Slialir~~ini is a 7-Ele\.en franchisee. As such, lie is an independent 

contractor. RP /I, p. 228. 7-Ele\,en, Inc. provides some business 

assistance to its franchisees througli 7-Eleven employees called Field 

Consultants. RP 11, 12. 245. 

The 7-Eleven Field Consultant was scheduled, coincidentally, to be 

in the store the nioming of Cottrell's fall. Id. Shahrvini would not have 

lost his 7-Eleven franchisee if the floor Iiad not been mopped or not been 

clean. RP II, p. 2-5 7. 

7. Pre-trial motions. 

Both parties moved in limine concerning "spoliation." Cottrell 

argued that Shal~rvini coniniitted spoliation by "destroying evidence," i.e., 

not preserving some additional uilspecified aillouiit of video. Shahrvini, 

on the other hand, argued that Cottrell should not be allowed to argue 

spoliation because there was no spoliatioll here. In addition, Shal~rvini 

argued that, under CR 41 1, Cottrell sl~ould not be allowed to ask about 

insurance or i nden~n i t~ . "  Before trial, the judge granted Shal~rvini's 

" Cnder the Franchisee .4greement between Shahl-vini and 7-Eleven. Inc.. 7 - E l e ~ e n .  Inc. 
inde~lmifies Shalw\.ini for certain losses. if any. CP 104. The contract of  i~ldemility is not 
insul.ance. It does. ho\\e\ei-, act to co\.er certain potential liabilities. /if. 



motions in limine concer~iing spoliation and exclusio~~ of insurance, and 

denied Cottrell's motion in li~iii~ie regarding spoliation. CP 1'89 

The parties re-visited these issues after ope~iilig statements. RP I/ ,  

p. 90-103. Judge Pro-Tern Bobrick made a limited aiid specific ruling: 

Cottrell could not ask & Slialirvini preserved the amount of video he did 

because it would lead to his discussion with 7-Ele\.en, Inc. claims 

persoii~iel wliicli would, in tu1-11, raise tlie issue of i~isurance or 

indemnity."' Id. Cottrell Lvas not prohibited from asking other questioils, 

subject to tlie order i l l  limine. And Cottrell could ask what Shahrvini saw 

uheii he re-vvo~uild the video to preserve approxiinately four mi t l~~tes  of it. 

The jury returned a defense verdict. CP 266. After judgment was 

entered, Cottrell filed a motion for new trial. CP 270. The court denied 

the motion and Cottrell filed this appeal. CP 275, 292. 

11. ASSIGNMENT OF ERROR 

Sliahrviili inakes ilo assignineilt of error. 

111. RESPONDENT'S COUNTERSTATEMENT OF ISSUES 

1.  Where, in a slip and fall case, a store proprietor preserves 

video of the entire time the patrol1 (who fell) is iii the store, iiicludiilg 

video of the fall, and where the proprietor owes no duty to preserve 

10 Cottrell's attoilley agreed that he never i~lteilded to and it was not his goal to elicit such 
testiinoily (concei-ilii~g iilsurailce or indenmity). RP I f ,  p. 103; RP I L', p 29. 



additional \.idea, and offers a satisfactory explai~ation concerning why h e  

did not preserve additional \.idea, did the trial court act n.it1iin its 

discretion in finding spoliation had not occurred? 

7 -. Did the trial COLII-t properly exercise its discretion in 

limiting cross-examination to prerrent iiijection of insurance or indemnity 

into tlie case? 

3 .  Where Appellant's coiunsel did not understand or did not 

otherwise take f ~ ~ l l  adr,antage of tlie court's ruling col~ceriiing tlie scope o f  

examination and argulilellt allowed, did Appellant invite error? 

4. Where a party's proposed jury i~~struct iol~s  contain 

incowect stateiueilts of law, were not supported by the evidence, arid 

atten~pted to resolve disputed issues of fact, did the trial court properly 

reject tlie instr~~ctions'? 

5 .  Where there is overwhelming evidence to support the jury's 

verdict, was the court's ruling on spoliation liarinless en-or? 

6. Where the trial court found Appellant received a fair trial, 

did the court properly deny Appellant's iilotioll for a new trial? 



1 ARGUMENT 

A. Summarv Of Argument. 

I .  The trial court: ( I )  properly found spoliation did not 
occur; (2) exercised discretion in precluding 
examination and argument concerning insurance; (3) 
properly instructed the jury; and (4) committed no 
reversible error. 

The trial court properly fo~uid that Slialir~~ini did not commit 

spoliation. Sliahr\.ini owed no duty LO preserve the \idea complained of  

and Shahrvini's explanation concemiilg the amount of \,idea preserved 

was satisfactory. The trial court did not abuse its discretion in finding 

spoliation had not occurred. 

The trial court also properly prevented examination and argument 

conceliling insurance. The court allowed examination and argument 

topics concemillg preservation of video except questions t l~at would elicit 

insurance infoimation. The court acted within its discretion in limiting 

examination. 

The jury \\as properly instructed. Cottrell's proposed illstructions 

on spoliation were properly rejected, were iinproper statelnents of law and 

were attempts to resolve disputed issues of fact. 

If the court cominitted error, it lvas harmless. 

B. The Standard Of Review Is Abuse Of Discretion. 

A trial court's decisions regarding admission or rejection of 



e\ idcncc arc discretionary, and \\,ill not be disturbed on appeal absent a 

slio\\ ing of abuse of discretion. Hcilllci.soil I,. T\%rl-ell, 80 W I ~ .  A p p  592, 

Similarly, tlie number and specific language of jury instructions is 

a niatter \vitliin tlie trial court's discretion. Dougl~rs I>. Fi-eeil~cril, 117 

Wn.2d 158, 165, 876 P.2d 435 (1994). Instrilctions are sufficient if they 

permit a party to argue that party's theory of the case, are not misleading, 

and wl~eli read as a whole properly infon~i the jury about the applicable 

C. The Trial Court Properlv Concluded That Shahrvini Did Not 
Commit Spoliation. 

1 .  Spoliation. 

Spoliatio~i is the i~~tentional destruction of evidence. Hefzcler-soil 1). 

T1.l-/-ell, 80 Wn. App. 592, 910 P.2d 522 (1996). 

Spoliation does not occur absent a duty to preserve the evidence at 

The destructioil of potential evidence is not always 
improper, and thus when a pai-ty is alleged to have 
committed spoliation, the threshold issue is whether the 
pai-ty had any duty to preserve the evidence in the first 
place. If no such duty existed, the finding of spoliatioil is 
unwarranted. Mnr-shnll v. Bnzleys Pnc West, IHC.,  94 Wn. 



App. 372, 972 P.2d 475 (1999) (defendant properly 
disposed of a treadmill four years after accident, where 
plaintiff nelel- I-ecluested tlie treadmill be retained as 
e~ idence  and Iievcr asked to inspect ~ t ) .  

Ed.). 

This Court has stated that in Washington potential litigants do not 

have a general duty to preser\,e eiidence. Hon~elt 01-1;s C'o~~st .  v. kvells, 

Here, Shahr\.ini did preserLre the most important portion of video: 

Ex. 1. Exhibit 1 (a CD) slious (1) activity in the store before Cottrell 

arrives, (2) his activity (except \\;hen 11e goes off camera) while in tlie 

store, (3) his fall, (4) his exit, and ( 5 )  activity in the store after he leaves 

the store. Even assuining Slialirvini owed a "duty to preserve" that duty 

has been met and Cottrell cites no authority to the contrary. 

Nevertl~eless, Cottrell argues that Shahrvini should have kept sonle 

additional, unstated, amount of video. Below, and in this appeal, Cottrell 

fails to state what additional amount of video Slialirvini sliould have 

preserved. Cottrell offers no authority or other guideline on this issue. 

Moreover, Cottrell fails to establisl~ why i t  sliould have occui-red to 

Shahrviili to preserve additioiial video 



(1077), a case relied upon by Cottrell, tlie court stated tliat the evidence at 

issue i i i~~s t  bc such that i t  \vould naturally occur to tlie party in control of it 

to preserLre tlie e\.idence: 

We hare pre\ ~ o ~ ~ s l y  held 011 seLerdl occasions tliat nhere 
relevant ev~dence \vli~cli would properly be a part of a case 
IS  u ~ t l i ~ n  the control of a party uliose interest i t  \\auld 
naturally be to produce it and he fails to do so, ~v~tl iout  
satisfactory explanat~on, tlie only ~nference ~ \ l i ~ c l i  the 
finder of fact niay dram I S  that such evidence ~ o u l d  be 
~uifa\ orable to 111111 

Cottrell does not explain \vhy it would be "natural" to Shahrvini to 

keep some additional, ~unstated, amo~uit of video. The "natural" paif of the 

\.idea was produced: that part s l i o ~ ~ i n g  Cottrell in tlie store. Cottrell fails 

to explain why Sliahrvini should have "naturally" saved additional video. 

Cottrell also does not explain how Sl~alirvini was supposed to deterniiiie 

what video would be in~portant to Cottrell months or years later. 

2. Spoliation does not occur where there is a "satisfactory" 
explanation for the "missing" evidence. 

Spoliation does not occur and a negative inference does not arise if 

there is a "satisfactory" explanation concerning the evidence at issue. Pier 

T1.n-ell, 80 Wii. A p p  592, 910 P.2d 522 (1996). 

In Herzder~sori, Mr. Tyrrell's vehicle rolled while he and several 

others (the Hendersons) were in the vehicle. He was badly injured. The 



priniary disp~lte in the case &,as \vho was driving, Tyrrell or one of t l~e  

Hendersons. Hell~lel.so~l, sl101.i~ at 597. The \~eliicle itself \\,as the subject 

of the spoliation issue in the case. I d .  ~ r t  603. Tyrrell disposed of the car 

some two years after the accident. The trial court had determined that 

spoliation liad not occurred atid that a sanction for the alleged spoliation 

was not appropriate. 

The Herlrlersor~ court noted the "satisfactory explanation" language 

of Pier 67, stlpru, contemplates that in sotile cases a "party's actions are 

not so serious as to require a judicial remedy." Id. at 607. The court took 

into account: (1) the potential impoi-tance or relevance of the ~nissilig 

evidence; and (2) the c~llpability or fault of the adverse party. He~lcle~soli 

at 607. 

a. Importance of the evidence. 

Whether the missing evidence is important or relevant depends on 

the particular circu~nstances in a case. He~zcler~son at 607. A11 iinportant 

consideratioil is whether the adverse pai-ty was afforded an adequate 

opportunity to examine the evidence. Id. 

Cottrell fails to establish why, specifically, the alleged missing 

\ ideo is important. Cottrell repeats, several times, in 111s brief that i t  is 

"crucial" evidence. He fails to explain ~ v h y  it is "crucial." 

Cottrell does not explain exactly what he thinks it mould show. He 



suggests it \vould slio~\., somelio~\, that Ms. I h u r  "missed" a spot \171iile 

slic \\as dry mopping. But Slia111-\ ini docs not dispute that before the floor 

\\as dry mopped by Ms. I<au~- (as slio\\n in E.i. I )  it \\as ne t  mopped. 

Slia111-\ ~ n i  denies Ms. Kaur missed a spot \ \ l i~le dry mopplng, but e\en ~f 

she d ~ d  there \\ere multiple "ca~ltion" \\,et floor signs in place. 

Also, there was no prollibition on questioning Ms. Kaur or 

Sl~aIir\~ini (or anyone else) on acti\.ities in the store prior to Cottrell's 

I I entrance. And Cottrell Lvas allo~ved to question Shahrvini - without 

limitation - concerning what he sau when revieuing the kideo. R P  IV, 

pp. 27-29. 

Also, Cottrell was given an opportunity to ask that a certain 

As Exhibit 1 shows, after the accident and \\~hile still in the store 

Cottrell could have asked Sl~ahrvini to save video. Moreover, Cottrell 

returned to the store a day later to, among other things, threaten suit. CP 

128. If he was well e ~ i o ~ ~ g l i  to get to the store the day after the accident, 

he was well enough to request that Shahrvini keep a certain amount of 

video. He did not do so. By the time he sister wrote 7-Ele\~en claims 

personnel (Ms. Hesson) a 111011th later (CP 13-3-53), it was too late. 

" The availability of \vitnesses n-110 call testify concerni~lg the m~ssillg evidence is a 
factor to consider 111 deterini~li~lg whether the evldeilce is "indispensable." Ho17ze1t,orks 
COILYI.  1.. bV'e1l.s. SL/JII . ( I ,  133 WII. - 4 p p  at 899. 



Nevertheless, \\ 1tl11n a sc\ cn day u ~ndo\\ (tlie store video system records 

obcr itself after se\,en days, CP 1-78), Cottrell had tlie opportunity to 

recli~est add~t~onal  \ ~ d c o  bc prescr\ ed. He failed to do so. 

111 detel~iiining culpability, a court may look at \+11etlier tlie party 

acted in bad faith or conscious disregard of tlie importance of tlie 

e\ idence, or ~vlietlier there itas some innocent expla~iation Sor the 

destruction. Hellrlel-.~oll 1,. T1.l-/-ell, at 609. 

Where a party destroys evidence i l l  bad faith, 

the fact of destruction is noni~ally admissible, on the theory 
that destructioil suggests coilsciousiless of potential liability 
or coilsciousness of other adverse consequences if the 
e\~idence were to be presented to a trier-of-fact. In otlier 
words, it reveals tlie party's own belief that lie or she has a 
weal< case. 

Traditionally, at least, admissibility turns on a finding of 
bad faith; i.e., destruction that is both willful and with 
improper motivation. A party's iililoce~lt loss or 
destructioli of evidence cai-ries IIO suggestio~i that tlie party 
thought lie or she had a weak case. 

Teglund, Evlderzce L~ru. dl. Pri~ctrce, 402.6, p. 285 (2007); ~~ccorcl,  

He11cEe1.sol2 v. T1.i-re11 at 609 (absent bad faith there is no basis for "the 

iilfereilce of coiiscio~isness of a weak case," citirlg John W. Strong, 

ShahrLiili did not act in bad faith or in conscious disregard of the 



importance of the e~idence.  And tlie trial court acted within its discretion 

in so finding. 

Thc spoliation issue Lvas argued before trial and extensively d~lring 

trial. See KP I / ,  p. 90-113. The trial court considered Slialir\iini's 

explanation concernil~g ~vliy lie sa\.ed tlie amount of video he did. He 

explaitled tliat after Cottrell threatened suit, he (Sliahrvini) called 7-Ele\~en 

clainis represei~tatives.'~ CP 128. He Lvas advised to keep several minutes 

before the fall and several minutes after. CP 128. There is 110 elridence 

( 1 )  the claims representative saw any video before it was saved by 

Slialir\ini; (2) that Sliahrvini and the claims representative discussed the 

specifics of the fall or the specifics of store activity prior to Cottrell's 

entrance; and (3) tliat Shahrvii~i or the clainls representative decided to 

keep tlie amoLunt of video (approximately four minutes) based on whether 

it was helpfill or damaging to Sl~alirviiii. Instead, the evidence is the 

advice given (keep several minutes before and several minutes after) was 

generic. T l ~ e  trial court fouiid no evidence that: Shahrvini or claims 

personnel selectively cliose portions of the tape, manipulated the tape, 

attempted to conlprornise Cottrell's claims, acted with improper motive, or 

that there was "n~isconduct" by Shahrvini. R P  II, p. 102, 106, 110 ilricl 

113. The court specifically found no evidence that the video that was not 

'' Sedg\\ick CMS is a clall~ls ad~n~nistlatol foi 7-Elelen. Iilc CP 1'53 



. . 
preser~ed \\/as "damaging" to Slialirv~n~. Id. ,  p. 109. The trial court 

correctly concluded there nas  no e ~ ~ d e n c e  of bad faith or similar 

"mal~c~ous" ~ntent by Slialir~ In1 or the claims representatiire. RP IV, p. 22. 

Sliahrvini's explanation about preserving the video mas 

satisfactory. The court acted within its discretion when it  concluded there 

mas no evidence to support a finding of spoliation or a sanctio~l against 

D. The Court Acted Within Its Discretion In Precluding 
Ouestionin~ Concerning Insurance (Or Indemnitv). 

To avoid injecting illsurailce (or indemnity") into the case, the trial 

court limited, slightly, Cottrell's examination of S h a h r ~ ~ i i ~ i  co~lcer~liilg 

preser\.ation of the Lideo. The court's decisioil to liinit the cross 

examination of Shalirviili on the issue of & he preserved a certain 

amount of the store's video was \vithiii the court's discretion. 

Introductioil of iilsura~lce (and indemnity) into the case would have 

violated of ER 41 1. The issue of liability (including indemnity) coverage 

is inmaterial and intentioilal reference to insurance in front of the jury is 

grounds for reversal. Willii~i~zs 1). Hoffeer, 30 Wn.2d 253, 191 P.2d 306 

(1948); Ktlhista v. Ronznirze, 14 Wn. App. 58, 65, 538 P.2d 812 (1975). It 

was neither unreasonable nor untenable for the court to exclude testimony 

I i See note 9 belov. at 10. collcellllllg lade~ln~lficatlon agieement bet\\ eel1 S h a l u ~  1111 and 
'-Elel en. IIIC 



on insurancc or indemnity. Mot-eo\,er, excludiiig sucl~ e~ idence  \vas 

con-ect under tlic COLII-t I-ules and case law. 

Cottrell is no\\ apparently arguing the court sliould 11ak.e alloued 

hlm to ~njcct Insurance Into tlic case. Bl-leJ oj,-lppelliii~f, at 19-20. B~lt  at 

trial Cottrell admitted it would be improper to do so: 

Mr. Briggs: And what he kept and ~+,liat lie didn't keep 
was a decision of somebody ~vith an interest 
in the outcome of this case. Now, u e  aren't 
going to argue about tliat because 7-Eleven 
Corporation has an iildeinnity agreement. 
Tlie coiu~? ki~o\vs that. We've talked about 
that. I'm not lookiilg to open that door, but 
the decision of 7-Eleven Corporation, the 
one with the interest in the outcoiile of the 
case, flowed through the defendant. 

Similarly. 

The Court: This is 111y ruling. Aslting hi111 \vhy lle 
didn't lteep it, \ve all know why lie didn't 
keep it, it was on the advice of the insurance 
person. That, to me, falls witl~in a 
privileged coi~in~unication and a decision. I 
don't find it was done intentionally to 
manipulate the case. Aslt all the questions 
you \vant about what lie observed on that 
video, ask all the questions you want about 
ally part of the video he observed afterwards 
that is not preserved, but keep away froin 
tlie why. 

Mr. Briggs: Just don't aslc him why? 

The Court: Don't hiin . . . I don't \vant the issue of he 



\\as ad\ ised by tlie insurance company 

Mr. Briggs: And I never intended to lool< for tliat 
ans\ver, nc\'el-. 

Cottrell then acl<nouledged tlie impropriety of trying to iliject 

insurance into the case in tlie argument concenling the tnotion for a neb 

trial: 

Tlie Court: I said yo11 couldn't ask hitn a question tliat 
was going to elicit the response tliat tlie 
decision ivas made because of nha t  the 
claims people told Iiim. 

M ~ - ,  * * * My intent was not to elicit insurance 
infolmation. That wasn't my goal. I don't 
tliinl< that sells well anymore to juries. 

E. Cottrell Failed To Understand Or Failed To Take Advantage 
Of The Court's Ruling On The Scope Of The Questioning 
Concerning. Preservation Of Video. 

The trial court ruled Cottrell could not ask &v Shahrvini 

preserved approximately four lniliutes of video. R P  II, p. 102. Cottrell 

could not ask this question because it would elicit an answer from 

Shahrvini that he did so on the advice of claims personnel. Id. at 103. 

The court repeated that it ~vanted to keep insurance out of the case. Id. 

The court also made it clear, ho\\ ei  er, that Cottrell could ask, 

without limitation, what Shalir\lini saw on the tape as he played it back to 

locate video of the fall (to accon~plisli preserving a couple of nlillutes 011 



each side of tlie fall). RP l I .  11. 95, 97 trild 105 

Under the court's ruling, Cottrell could ask Shalirvini liis motive 

concerning testimony 011 \+,hat Slialirvini saw or did not see while 

reL lei\ in! the tape. 111. The court did not limit nhat SIiahr\ 1111 could be 

asked about his observations and rnoti~re for liis answers. Id. 

Cottrell's failure to understand the scope of the ruling is slio\\n in 

the following passage: 

Mr. Briggs: I asked for clarification. I asked if I 
iu~~derstood the court's ruling. It is that I 
cannot ask u.hy he destroyed tlie video, I 
cannot argue to the jury why he did it. 
That's what the court ruling was. I wras very 
caref~ll in asking for clarification at trial. 

You are correct, you allowed inquiry into 
what he viewed on the video tape. That's 
true. You allowed me to inquire as to that 
period but it was free to say notl~ing. 

The Court: B~ l t  that's wlien cross examination conies in. 

Mr. Briggs: Yeall, but -- 

The Court: Isn't it a fact that you were telling this jury 
what you sa\\ or what you didn't see was 
just to protect your ow11 interest. 

Mr. Briggs: No. That's exactly what you prol~ibited me 
from saying, the "why" questioil to protect 
your o\vn interests. That's the "i\~hy." I 
could not ask or argue mhy. 

The Court: The "why" was "Mr. Shahrvini, \vhy did 
you only save this arnount of tape." His 



aiis\\er \\as because tlie claiiiis people -- ~t 
\\as e~tlicr tlie Insurance company -- 

apparent1 y 7-Ele\ en IS  self-insured. The 
"claims people told me that." 

Cottrell's failure to ~i~iderstand or take advantage of the court's 

ruling and then complain about i t  in this appeal is in~i ted  en-or. 

The in~i ted  error doctri~le prevents parties froin benefiting from an 

error they caused at trial regardless of whether it was done intentionally or 

unintentionally. Stirte I.'. Reclleilco, 154 Wn.2d, 110 P.3d 188 (2005). 

Uiider the court's ruling, Cottrell could have questioned Sl~al i r~~ini  

about what he as he rolled back the video and could have questioned 

his motil~es concerning his answers. R P  IV, pp. 27-29. To the extent lie 

failed to do so, he should not be able to complain now about Shahrvini's 

motive when reviewing t l ~ e  video. 

F. The Jurv Was Properly Instructed. 

Cottrell's proposed instructions (No. 5 and No. 6) were properly 

rejected. Proposed J~lry Ii~struction No. 6 contaiils an incorrect statemeilt 

of la~v,  and is not supported by the evidence. Proposed Jury Instruction 

No. 5 is an ~iiicoiistit~~tional atteilipt to resolve factual disputes 

I .  The jury was properly instructed. 

Illstructions are sufficient if they pennit a party to argue the party's 



theory of tlie case, are not m~slead~ng, and \\hen read as a whole info1111 

the jury about the appl~cable Ian. C'~.o~sel i  I '  Skiigrr C'I ., 100 Wn.2d 355, 

360,669 P 2d 1244 ( 1  983). 

The instructions as g i ~ e n  alloned Cottrell to argue his theory of 

tlie case. HIS theory of the case mas that store personnel (Ms. Kaur) 

"missed" a spot on the floor (because she was in a hurry to get the store 

ready for a \isit by the field consultant) when she u a s  dry mopping and 

this spot was where Cottrell fell. Cottrell was able to argue this theory of' 

the case and did in fact argue this theory of the case to the jury. There \\,as 

nothing in the jury instructions that prohibited him from doing so. In 

addition, the instructions as given were not ~nisleading when read as a 

~vhole and properly iiiforined the jury about the applicable la~v .  

2. Cottrell's Proposed Jury Instruction No. 6 is an 
incorrect statement of the law. 

Cottrell's Proposed Jury Instruction No. 6 (which m,as rejected by 

the trial court) is the "burden shifting" instruction. It attempted to put the 

burden on Shahrvini to prove the floor was not wet and slippery. 

No published Washington cases have upheld the giving of such an 

ii~struction.'" Indeed, ill Washington the remedy for spoliation reinains 

arguing a negative iiifereiice in closilig argument: 

'' In Houlr~r~o~.k.s, slrprrr, the trial court granted suinmary judgrneilt as a sanction for 
spoliatioi~. This Court reversed finding this sa~lctioil was an abuse of discretion. 
/fo?rlc~t.or./is, .s11/3r.u. 133 W11. App. at 902. 



The Washington courts, lio\+,e~,er, have significantly lii~iited 
tlie use of the [nezative] inference by tlie party that benefits 
from it.  First, the inference is not, by itself, substantive 
evidence. I.ti11kei 1'. Nei.kc, 20 Wn.2d 239, 147 P.2d 2.55 
( 1  944). Second, the ~ L I I - y  is not instructed 011 the inference 
in a civil case. See disc~ission of WPI 5.01 in 6 CVi~sliii~gtoi~ 
PI-ilctice. 

As a practical matter, the only use that can be made of the 
iilfereilce i11 a civil case is to refer to the argument during 
argiiilleilt to the jury. See Kneger. 1.1. McLnlrgl~li/l, 50 
Wn.2d 641, 313 P.2d 361 (1957). 

Tegland, slrpiw, at 192 

It is true that courts have considerable discretion in dealing uith 

spoliation and renledies for spoliation. Sl~alirvini is not, lio\vever, aLvare 

of any published Wasl~ington cases where a trial court has been upheld in 

gi\ ing a burden shiftiilg instruction such as proposed by Cottrell in this 

case (Iilstn~ction No. 6) 

In addition, as si~ggested by the court in He~ider*soi~, inore severe 

remedies - such as burden shifting - are typically based on a finding of 

"bad faith" by the person accused of the spoliation. The Heiider*sor~ court 

pointed out that the more egregious the coilduct the Inore severe the 

sanction: 

The judicial response to the problem in otl~er jurisdictions 
seem to reflect a11 understandiilg that the term [spoliation] 
encolnpasses a broad range of acts, and the severity of a 
particular act, in ternls of the relevance or iinportailce of 
the missing evidence or the culpability of the actor, 
deternines the appropriate remedy." 



I l ~ ~ ~ ~ t l c ~ . s o ~ ~ .  s ~ ~ I I I . ~ ,  80 WII. App. at 605. 

The trial court found Slialirvini did not spoliate elridence and that 

no sanction nas  nawanted. RP [I7, 11. 32. Absent a spoliation finding no 

sanction is ~varraiited. Her~del.soi~ 1). T~~r.i.ell, 80 Wn. App. 592, 910 P.2d 

Even if a sa11ctio1-1 \vas appropriate liere, the evidence does not 

support the gi\,iiig of Cottrell's Proposed Jury Instruction No. 6. An 

instruction is required only if there is substantial evidence to support it. 

Here, it can hardly be argued tliat Shahrvini acted in bad faith or in 

a llianner that would support giving Cottrell's Proposed Jury 111struction 

No. 6. Indeed, he kept the most relevant and most important video, that of 

Cottrell's entire time in the store, including his fall. E I .  Cottrell's 

Proposed Jury Ilistruction No. 6 was properly rejected under these 

Moreover, Cottrell conceded during argu~llent on his lllotion for a 

lie\?; trial that case law does not support a burden shifting instruction: 

[Tlhere is not enough case law to really know \vhetller 
spoliation, instructions, spoliation should burden shift or 
siilninary judgment are appropriate in ally given case. 
There really isn't. 



3. Cottrell's Proposed Jury Instruction No. 5 is an 
unconstitutional charge attempting to resolve disputed 
issues of fact. 

Cottrell's Proposed Jury Instri~ction No. 5 contains disputed issues 

of fact. The g i ~  ing of such an instruction uould be a comment on the 

e~idence  in \.iolation of tlie Washington Constitution. 

Cottrell's Proposed Jury Instruction No. 5 states: 

Defeiidailts erased video evidence in this case before 
allomring Plaintiff a11 opportuliity to review it. As a result, 
you are to infer that: the destroyed video footage would 
have show11 the area where Plaintiff fell on December 2, 
2004 was wet mopped that inonliilg and the caution sign 
uras not placed as clailiied by Defendants. 

This proposed i~~struction contaiils issues of fact. 

First, Defendants raised issues of fact conceiming whether Plaintiff 

had tlie oppoi-tiuiiity to review the video. As discussed above, the video 

did not copy over itself until seven days after the accident. Cottrell was in 

tlie store on the day of the accident and a day later. Thus, he had an 

opportuility to request that Shahrvi~ii keep additional video. I11 addition, 

he could have tilnely requested, but did not, to review the t.ideo. 

Second, Cottrell's theory of the case was that Ms. Kaur left a wet 

spot which Cottrell allegedly slipped on, and that there lvas not a sign 

placed where Defeildailts claiili the sign mas placed, L.e., i l l  the newspaper 



aisle. See, geiiei-illl~., RP I, 1,. 30-40. Slialirvini disputed these claims. RP 

Il,/l. 141-144, 

TI~LIs,  Cottrell's Proposed .lury Instruction No. 5 is an atte~iipt to 

instruct the jury to ~ L I I C  in  his favor on disputed issues. This is improper. 

The language cited imniediately above in Proposed .J~lry 

Instruction No. 5 runs afoul of the constitutional prohibition on charging 

juries as to disputed facts. "Judges shall not charge juries wit11 respect to 

matters of fact . . . ." Wl~shirigtori Coristit~lfiorl Art. IV, $ 16. A jury 

instruction wliicli purpoi-ts to resolve a disputed issue of fact is an 

unconstiti~tional coniluent on the evidence. Stclte 11. Eaker, 11 3 Wn.  App. 

11 1 ,  117, 53 P.3d 37, r.ell. derlied, 149 W1i.2d 1003 (2002). The court 

should reject jury instructions which purport to resolve fdctual disputes, lo 

avoid constitutional error. Ml~r.ti11 1: Kid~viler, 71 Wn.2d 47, 5 1, 426 P.2d 

489 (1967); Stute v. McDorznld, 70 W11.2d 328, 330, 422 P.2d 838 (1967) 

(reversible en-or to give instruction which implied defendant had escaped 

\%Then defendant contested that fact). 

Here, Sliahr\ini disputes that Cottrell did not have the opportuliity 

to review the video or request that additional video be preserved. The 

proposed instruction is a comment on the evidence and was properly 

rejected. 

Likeuise, Shahrvini disputed the clai~lis nude  in Proposed Jury 



Instri~ction No. 5 concerning thc Cottrcll's claim that the floor mas wet 

and the slgn \\as not In place as argued 111 Instruction 5 .  

The court properly rejected this instruction 

G .  The Court Did Not Error 111 Its Rulings. If It Did, The Error 
Was Harmless. 

The trial court has broad discretion whether to admit evidence. 

n/lusol~ 1). Boll illwche, 64 Wn.2d 177, 178, 390 P.2d 997 (1964). This 

co~lrt will only reverse a trial court where it has clearly abused its 

discretion. Side v. Cit.1' of Cl~et~ej . ,  37 Wn. App. 199, 202, 679 P.2d 403 

(1984). Even where the decision to admit evidence is "fairly debatable" 

the trial court \\.ill not be reversed. iz.f~rl.tiil v. Hzlston, 11 Wn. App. 294, 

301, 522 P.2d 192 (1974). As to the question of whether evidence is 

relevant or not, the trial court's decision will not be reserved unless 

"clearly wrong." Dielh 11. Becknzcr/z, 7 Wn. A p p  139, 156, 499 P.2d 37 

( 1  972). 

An erroneous evidentiary ruling is not grounds for reversal ~ulless, 

within probabilities, it materially affected the trial's outcome. State 1,. 

Nelson, 131 Wn. App. 108, 117, 125 P.3d 1008 (2006). Thus, improper 

admission (or by analogy exclusion) of evidence is not prejudicial and 

constitutes lianiiless error if the evidence is of minor significance in 

reference to the overall, overwhelming evidence as a whole. State I). 



Bour.gcoi.s, 133 Wn.2d 389, 403, 945 P.2d 1 121 (1997). Hal-nlless error is 

error that is not prejudicial to the substantial rigl~ts of the party assigning 

error and does not affect thc outcome of the case. C i t ~ .  of Bellevzre \>. 

Lor-(ir~g, 140 Wn.2d 19, 32, 902 P.2d 496 (2000); Store I!. S112itl1, 131 

Wn.2d 258, 263-64, 930 P.2d 91 7 (1 997). 

Cottrell's burden on this appeal is to establish the trial outcome 

~vould have been different if Cottrell was allowed to cross examine 

Sliahrvini about the discussion \$.it11 the claims representative, and a b o ~ ~ t  

his claim that tlie "missing" video Lvas damaging to SIia11r.i~ini. He has not 

met this burden. There is absolutely no evidence this i~lforrnatio~l ~vould 

have caused the jury to rule in Cottrell's favor. 

There were two prinlary issues in the case: was the floor wet'' 

lvhere Cottrell slipped and, if so, did the signs, and in particular the sign 

that is very evident oil tlie video, adequately warned Cottrell of a potential 

wet floor. The entire thrust of Cottrell's appeal goes to tlie first issue - 

was the floor wet. I t  is possible, maybe even likely, the jury collcluded the 

floor was wet but that, as sl.lown on the video (and the various 

photographs), t l~e  store used reasonable care to Lva1-n of the wet floor by 

the use of the wet floor "caution" signs directly inside the front door, in 

the maill aisle and in the newspaper aisle. Thus, any questioning about 

I Othel issues iilcl~ide nhethel the flool. if net ,  \\as a "hazald." I e . not leasonably safe 
CP 247 



"nioti\.e" for "destroying" the \,idea ~vould liave fallen on deaf ears as far 

as tlie jury \+,as concerned. The jury may well have decided the case on 

tlie issue of the adequacy of the u aiiiing provided by the store. 

Cottrell fails to describe lie\\. his rights were prejudiced and how 

the outcome of the case would have changed if the court would liave 

allowed the cross examination that Cottrell  no^^ co~nplains of. The 

evidence against Cottrell was so ovei~vhelining that the exclusion of the 

evidence Cottrell i i o \ ~ ~  coinplaiils of was con~pletely harmless. 

The jury heard substantial and largely unrebutted evidence 

concerning the store's use of reasonable care. Sl~al~r\~iii i  and store 

personnel testified at length about the wet mopping and dry mopping (and 

the frequent - wreelcly - changing of the mop heads) and the use of  

"caution" wet floor signs. See discussion above at pp. 2-8. 

Further, Cottrell provided no testimony - expert or otherwise - of a 

breach of the standard of care. 

Cottrell hinlself praised the store's operation. He said the store 

was "clean," "tidy" and "well maintained." R P  I(, pp. 186, 188 ~ l t z d  201. 

The evidence supporting the verdict is substantial. The evidence 

Cottrell co~iiplains of would not have changed the trial's outcome. 

H. The Denial Of Cottrell's Motion For New Trial &'as Correct. 

Cottrell moved for a new trial coinplainiilg that "substantial justice 



had not bcen done." CP 270. Cottrell argued tliat he should have been 

allowed to ask Slialir\~ini (and argue to the jury) tliat the reason the video 

was "ilcstroyed" \vas because it  u.as "Iiani~fi~l" to Shahrvini. Icl. 271. 

Cottrell claimed tliat his inability to ask this question and make this 

argument resulted in prejudice to him and, accordingly, denial of a Fail- 

trial. It1 

1 .  Cottrell's burden on Motion for New Trial. 

The grant or denial of a motion for a nem. trial is within the trial 

court discretion and will not be disturbed 013 appeal absent a showing of 

~ila~lifest abuse of that discretion. Kolfeltl v. Uuitetl PucIJic I I IS . ,  8 5  Wn. 

App. 34, 931 P.2d 91 1 (1997). A trial court abuses its discretion when its 

decision is nlanifestly iui~seasonable or based on ~intc~lablt. grounds or 

reasons. Ill. 

The burden on a party rnoving for a new trial is substantial. 

Cottrell had to deinonstrate that, nrhen liewed in a light most favorable to 

Shahrvini, there was "ilo evidence or a reasonable inference" to support 

the \.erdict ill favor Shahrvini's fa\ or: 

The grant of a  notion for a new trial is appropriate if, 
vie\ving the evidence in the light most favorable to the non- 
moving party, the court can say, as a matter of lau ,  that 
there is no substantial evidence or reasonable inferences to 
sustain the verdict of the non-moving party. [Citations 
omitted.] The requiremelit of substalltial erridence 
necessitates that the evidence be such that it would 



con\.ilice an ilnprcji~diced, thinking mind of tlie truth of tlie 
declared preniise. [Citations omitted.] Our Supreme Court 
has cautioned that tlie "granting of new trials for lack of 
substantial justice should bc relatively rare, especially since 
[CR 59(a)] gives 8 other broad groiuids for granting new 
trials. [Citations omitted.] 

Cottrell's evidence during the motion for new trial, like his 

e\,idence here, failed to meet tlie standard for the granting of a new trial. 

First, the trial court found there was 110 general duty to preserve 

evidence or ally evidence to suggest "that a spoliation issue was present 

that required a sanction against the defendant." R P  IV, p. 33. The court 

further discussed the basis for its decision: 

I fouild no evidence to suggest in the offer of proof or 
briefing that 7-Eleven clai~ns persoililel and Mr. Slial~r\~ini 
e\.er discussed what mas on the video in order to mal<e a 
decision as to the scope of the tape to be preserved. 

I found no evidence to suggest that other cameras in the 
shop, perhaps based on different days or whatever, would 
have shown what was going on in the newspaper aisle or 
tlie motor oil aisle, lvhich 1 uilderstalid are pretty much the 
same. 

Further. the coui-t found: 

The fact of tlie matter is, there was no foiui~dation in order 
to build an inference of motive with regard to any decisions 
of that video. There was no evidence to suggest the content 
was disclosed. There was no evidence to suggest that there 
was a different policy in place with respect to preservatioil 



of a ~ i d e o  and all of a sudden a liability situation they 
changed to. 

What if there \\!as a theft in the store? Is there a different 
process or policy? Anything that w o ~ ~ l d  have suggested 
that there was an irregularity here and the decision that was 
made with respect to this video, and there ~vasn't. Mr. 
Shahrvini's testimony stood alone, Mr. Briggs, that the 
reason the decision was made was because he was told to 
save two minutes before and after. 

In short, the court reasonably concluded, based on the evidence 

presented at trial and in pre-trial motions, there was no basis for a finding 

of spoliation and no reason to inlpose a sanction for spoliation. 

Also, the court clearly explained the extent of its ruling on the 

spoliation issue: 

Tlle linlitation of my ruling was that I didn't want you to 
interject insurance into it, and I wasn't going to give you a 
presunlption on spoliation. I did not interfere with your 
cross examinatiol~ as to what he saw. 

The Court: I believe that I gave you scope on cross 
examination. I just said that I didn't want 
the issue of insurance interjected in this trial. 
If your purpose of 11in1 on the stand was to 
asli him why, he didn't save the video and 
you're only going to get an answer that he 
was told by the claims people, then I 
wouldn't allow it. That was the scope of nly 
ruling. 



Finally, tlie court found Cottrell did receive a fair trial and that 

there \bas substantial evidence to support the verdict: 

1 find that Plaintiff had a Lrery fair trial, and the jury found 
that essentially there \\/as substantial evidence based on Mr. 
Cottrell's testimony that these people ran a \.cry nice 
operation and . . . 

Mr. Briggs: Yoiu- Honor . . 

The court: - - f~~lfil led their duty of ordinary care 

TheCoiut: My lnilld is setting there listening to this 
case. There was sufficient evidence and 
substantial evidence to support a defense 
verdict. 011 that basis, your Motion for a 
New Trial is denied. 

Based on tlie foregoing, tlie court clearly exercised reasonable and 

tenable judgment and discretion in denying the Motion for a New Trial. 

IV. CONCLUSION 

Cottrell had a fair trial. He was allowed to, and did, argue his 

theory of the case. 

The trial court's decisions regarding spoliation are within tlle 

court's discretion. Finally, to the extent there was error, it was hannless. 

Shahrvini requests that this Court affinl~ the trial court and allow 

the jury verdict in this case to stand. 
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