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L ISSUES PERTAINING TO APPELLANT’S
ASSIGNMENTS OF ERROR

Appellant Teresa McCormick (“McCormick’) asserts three
assignments of error: (1) the trial court’s grant of Respondents Terry and
Kay Estvolds’ (“Estvold”) summary judgment motion; (2) the trial court’s
denial of McCormick’s motion for reconsideration; and (3) the trial court’s
award of attorneys’ fees and costs to the Estvolds. Brief of Appellant at 1.

McCormick asserts six issues pertaining to her assignments of
error. Issues one, two, and three relate to the trial court’s dismissal of
McCormick’s negligent misrepresentation claim—on both summary
judgment and on reconsideration. Issues four and five relate to the trial
court’s dismissal of McCormick’s claims for fraud and fraudulent
concealment. Finally, issue number six pertains to the trial court’s entry
of judgment in favor of the Estvolds for a portion of their attorneys’ fees
and costs incurred, as the prevailing party under the parties’ contract.

The Estvolds assert the following issues on appeal:

A. Issues pertaining to the trial court’s grant of the
Estvolds’ Motion for Summary Judgment and denial of
McCormick’s Motion for Reconsideration (Appellant’s
Assignments of Error 1 and 2).

1. Does the recent Supreme Court decision Alejandre v. Bull,
-- Wn.2d --, 153 P.3d 864, 2007 WL 616064 (March 1, 2007), preclude

Appellant’s claims for negligent misrepresentation, as a matter of law?
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2. Did the trial court properly conclude that McCormick failed
to produce sufficient evidence to raise any genuine issues of material fact
with respect to McCormick’s claim for negligent misrepresentation, where
the record was void of any evidence that the Estvolds knew or should have
known of any alleged defects with the property at the time of sale?

3. Did the trial court properly dismiss McCormick’s claims
for fraud and fraudulent concealment, where the record was void of any
evidence, circumstantial or otherwise, that the Estvolds knew or should
have known of any alleged defects with the property at the time of sale
that they did not otherwise disclose?

4. Was the trial court correct in denying McCormick’s motion
for reconsideration where McCormick failed to demonstrate an error of
law in the trial court’s ruling, or to produce newly discovered evidence

sufficient to raise any genuine issues of material fact?

B. Issue pertaining to the trial court’s award of attorneys
fees to the Estvolds as the prevailing party (Appellant’s
Assignment of Error 3).

Was the trial court correct in concluding that the Estvolds were the
prevailing party under the parties’ contract with respect to both contract

and tort claims, entitling the Estvolds to judgment?

II. RESPONDENTS’ ASSIGNMENT OF ERROR AND ISSUE
PERTAINING TO ASSIGNMENT OF ERROR

The Estvolds filed a cross-appeal in this matter, asserting that the

trial court erred (abused its discretion) by not granting the full amount of
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attorneys’ fees and costs as requested in their Motion for Entry of Order
and Judgment Determining Attorneys’ Fees and Costs.

Did the trial court err by not awarding the full amount of attorney’s
fees and costs requested by the Estvolds, where the amounts claimed were
not duplicative, were reasonably necessary in the defense of the claims,
and where the claims arose from the parties’ purchase and sale contract?

III. INTRODUCTION/SUMMARY OF ARGUMENT

The trial court’s grant of summary judgment to the Estvolds and
denial of McCormick’s motion for reconsideration should be affirmed.
The trial court’s subsequent entry of its Order and Judgment awarding the
Estvolds a portion of their requested attorneys’ fees and costs should also
be affirmed, but modified as requested by the Estvolds in their cross-
appeal. The Estvolds also request recovery of their attorneys’ fees and
costs on appeal pursuant to RAP 18.1.

Terry and Kay Estvold sold their Lakewood, Washington home to
Teresa McCormick in June 2003. Prior to closing, the Estvolds provided
McCormick with the required statutory disclosures, setting forth all they
had experienced and knew about their home during the 12 years of their
ownership. Prior to closing, McCormick conducted her own investigation,
via a hired home inspector, and obtained a satisfactory appraisal. It is
undisputed that the findings of McCormick’s own inspector were
consistent with the Estvolds’ disclosures. McCormick signed off on the

disclosures and inspection contingency, and closed on the home.
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Months later, after a significantly wet fall and winter, McCormick
began to experience water intrusion and mold in the areas previously
referenced in the Estvolds’ disclosures. After conducting a more in-depth
investigation of her property, McCormick convinced herself that the
Estvolds “defrauded her.” McCormick filed this lawsuit, alleging claims
of negligent misrepresentation, fraudulent concealment and constructive
fraud.' The Estvolds subsequently engaged in significant, expensive, and
lengthy discovery to pin down the purported “factual bases” for the
myriad of McCormick’s specious claims.

The trial court dismissed all of McCormick’s claims on summary
judgment based on the complete lack of supporting evidence for the
material elements of McCormick’s claims,. McCormick’s subsequent
motion for reconsideration (limited to her negligent misrepresentation
claim) was also denied. The trial court then entered judgment against
McCormick for a portion of the Estvolds’ attorneys’ fees and costs
incurred in their defense, pursuant to the parties’ purchase and sale
contract. This appeal and cross-appealed followed.

On March 1, 2007, after McCormick filed her appellate brief, the
Washington Supreme Court handed down Alejandre v. Bull, -- Wn.2d --,
153 P.3d 864, 2007 WL 616064, attached for convenience at Appendix
“A”. Alejandre holds that the economic loss rule precludes McCormick’s

negligent misrepresentation claims. Even without the recent Alejandre

! McCormick’s claims initially also included intentional misrepresentation and breach of
contract as well. These are not, however, part of the appeal.
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ruling, the trial court properly dismissed McCormick’s fraud and
misrepresentation claims for lack of any genuine issues of material fact.
The sole relevant issue is whether or not the Estvolds’ “should
have” known of the alleged defects, or, in the case of the fraud claims,
whether the Estvolds had “actual, subjective knowledge” of the alleged
defects. There is not one shred of testimony or evidence supporting that
link. Rather, McCormick’s claims are loosely based on unsubstantiated
accusations coupled with conclusory legal arguments. The trial court saw

her claims for what they were—baseless and without factual support.

Furthermore, Washington law puts the burden of investigating
disclosures of known potential issues on the buyer. Once a buyer has
notice of potential problems, the burden shifts to the buyer to perform any
desired inspections to determine their true nature and extent. McCormick
had every opportunity to investigate the extent and nature of the disclosed
previous problems and repairs before committing to the purchase.’

McCormick’s proposed legal standard would place an onerous
burden on residential sellers. If sellers, such as the Estvolds, are held
responsible for “disclosing” latent defects of which they have no

knowledge, one might be loath to ever sell a house. This is neither the

? The record reflects that the Estvolds had no knowledge of, and strenuously deny that
there were, any ongoing “problems” with the home at the time of the sale. They accede
to the possibility of latent defects relating to the previously resolved problems solely for
purposes of considering the facts in the light most favorable to McCormick as the non-

moving party.
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intent nor application of existing Washington law. The trial court’s
holdings should be affirmed.
IV. STATEMENT OF THE CASE

A. Factual Background

This is a factually simple case befuddled only by McCormick’s
attempts to throw as many unsubstantiated and often irrelevant allegations
at the wall as possible. McCormick brought this lawsuit based on her
“hunch” that the Estvolds knew or should have known of alleged defects
she discovered months after moving in. Regardless of McCormick’s
unsubstantiated “hunches,” in the end McCormick could not provide any
evidence supporting her claims. There is no evidence that the Estvolds
knew of any of the alleged defects. There is no evidence that the Estvolds
should have known of the alleged defects. The trial court properly
dismissed these claims based upon the lack of admissible evidence

sufficient to raise any genuine issues of material fact.

1. The Estvolds’ Home.

Terry and Kay Estvold bought the property at 12018 Nyanza Road
SW, Lakewood (“home”) directly from the builder, Victor Otlans, in
September of 1991. CP 48, 55. They lived in the home for twelve years,
up until the sale to McCormick. CP 25-27. As common to most
homeowners’ experiences, the Estvolds’ care for their home included
regular maintenance and the occasional repair. The repair work that the

Estvolds encountered during their ownership of the home included (1)
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resurfacing of the south chimney (warranty work by builder Otlans in
1992); (2) flashing repair and mold removal in March 2002 (performed by
Bennett Technical Services); and (3) periodic maintenance and roof
cleaning. CP 49, 55-56, 129-140, 156. The Estvolds never encountered
any further problems before their sale to McCormick, and never had need
for performing structural repair. CP 132-35, 141-46, 149-50, 154-55, 157.
Like most homeowners, the Estvolds had never had occasion to go
into the attic, and had rarely encountered the need to have anyone else go
into their crawlspace or attic. CP 119-22, 135. Aside from cleaning his
roof on a regular basis and performing minor “touch up” painting on
interior and exterior surfaces, Mr. Estvold simply never had any need to
invasively inspect any other areas of his home. CP 49, 55-56, 135-37,
147-48, 150-51. Again, the Estvolds had no notice of or reason to suspect
any ongoing problems with the home at the time of the sale. CP 132-35,

141-46, 149, 154-55, 157. There is no contrary evidence in the record.

2. The Sale to McCormick and Estvolds’ Disclosures.

The Estvolds sold their home to McCormick by way of a
negotiated Purchase and Sale Agreement signed on May 11, 2003. CP
216-227. McCormick’s offer was contingent upon her subjective
satisfaction upon inspection of the home. CP 169-70, 219 (fw), 225-26.

The Estvolds provided McCormick with a Real Property Transfer
Disclosure Statement (RPTDS) that they had initialed and signed on
January 20, 2003, when they first listed the home for sale. CP 17-23;
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Appendix “B”. The Estvolds specifically disclosed that the roof leaked
and had been repaired; that there were cosmetic defects with the chimney;
and that there were defects with the LP siding. CP 18-19. The Estvolds

handwrote in several details, including the following:

e With respect to the chimneys: “Some cosmetic bubbling of
stucco on inside of north chimney. It has been checked for
moisture by Bennett Laboratories and sealed.” CP 21.

e “Light mold problem in attic — treated in March 02’ by Bennett
Laboratories. Roof & Flashing repaired. Vents and 2 humidity
sensitive fans installed. Top layer of insulation replaced.” Id.

The Estvolds also attached the March 29, 2002 invoice from Bennett
Technical Services regarding previously encountered mold and moisture
issues. CP 22-23. McCormick does not dispute that she reviewed and
approved the Estvolds’ disclosures, including the description of the
Bennett work and invoiced amount. McCormick signed the RPTDS on
May 16, 2003, forty days prior to closing on the sale in June. CP 21.
McCormick signed under the following “Buyer’s Acknowledgement:”

Buyer acknowledges the duty to pay diligent

attention to any material defects which are

known to Buyer or can be known to Buyer

by utilizing diligent attention and
observation.

Id. (Emphasis added). McCormick also waived her right to revoke the
offer based on the disclosures:

Buyer has read and reviewed the Seller’s
responses to this Real Property Transfer
Disclosure Statement. Buyer approves this
statement and waives Buyer’s right to
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revoke Buyer’s offer based on this
disclosure.

Id. (Emphasis added).

3. The Pre-sale Inspections.

Before signing the RPTDS on May 16", McCormick hired a home
inspector, Mr. DeSchryver of Lighthouse Home Inspection, LLC, to
perform both structural and pest inspections of the Property. This is the
same inspector she hired to inspect a home upon which she had previously
put an offer, and whom her realtor and long-time friend had recommended
as “the best.” CP 160-62. Before the inspection, McCormick provided
Mr. DeSchryver with a complete copy of the Estvolds’ disclosures,
including Bennett’s invoice. CP 172. Mr. DeSchryver conducted his
inspection on May 14, 2003 in McCormick’s presence. CP 228-54. A
copy of his Report is attached as Appendix “C”.

Mr. DeSchryver noted very few issues of concern. The roof,
chimney, and exposed flashings appeared functional and/or serviceable.
CP 236. The grading and drainage of the Property appeared serviceable,
though the inspector recommended “monitoring site drainage during &
after heavy rains.” CP 235. No defects were noted with the attic or

insulation. CP 236. In terms of the ceiling areas, the inspector noted:

[E]vidence of water staining. . . at the
ceiling above the office/bedroom. Stains
appear to be dry at the time of inspection,
however, it is recommended that these stains
be monitored for potential leakage. The
disclosure statement [RPTDS] makes
reference to a previous leak in this area,
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secondary to the failure of flashing around
the chimney. Corrective measures were
taken, and no evidence of new leaks were
noted.”

CP 243. Mr. DeSchryver also performed a pest inspection and prepared a
Uniform Structural Wood Destroying Organism Inspection Report. CP
255-58, a copy of which is attached as Appendix “D”. This report covered
visible evidence of “wood destroying organisms,” defined to include
termites, carpenter ants, as well as wood decay fungus (rot), and
“conducive conditions” to such wood destroying organisms would also be
noted, defined to include inadequate ventilation and excessive moisture.
CP 256. As with the home inspection report, the pest report noted very
few minor issues of concern. CP 255-58.

McCormick admits personal knowledge of each problem relating
to the alleged defects before buying the home. McCormick saw the
RPTDS disclosures. CP 171. McCormick noted water spotting on the
wall in her first walk-through, before she had the inspection done. CP
163-64. McCormick knew about the previous leak in the office/library
before she had the inspection done. CP 174. McCormick knew there was
swelling of the LP siding in the back, and of the class action lawsuit. CP
165-68. McCormick saw that the sheetrock around the skylights was
“bumpy.” CP 214-15. McCormick’s inspection report noted the level
property grade, and recommended that she check for potential drainage
problems after heavy rain. CP 192-93,235. McCormick’s inspection

report recommended monitoring water stains. CP 194, 243,
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In short, McCormick does not dispute that before deciding to buy
the home, she had notice of disclosed problems she later claims gave rise
to the alleged defects. She does not dispute that a basic investigation into
those issues uncovered the alleged defects. CP 202-5, CP 496-623. Thus,
had McCormick done such an inspection before the sale, she would have

discovered the actual extent of the previously disclosed problems.

4. Condition of the Home at Closing.

After reviewing the reports, McCormick prepared an “Inspection
Notice” setting forth a list of 4 minor issues for the Estvolds to complete
prior to closing. CP 196-99, 260. The Estvolds accepted McCormick’s
request, and completed all tasks sufficiently for McCormick to close. CP
200-1, 260. McCormick removed the contingencies and closed the sale on
June 24, 2003. CP 25-27. All of the evidence in the record supports the
fact that the Estvolds disclosed all of the conditions that they knew or had
reason to know about. McCormick admits that the inspection reports she
obtained and paid for before closing were consistent with the disclosures
made to her by the Estvolds. CP 195-96. McCormick has never
produced any testimony or any other evidence that Estvolds knew or

should have known of any undisclosed problems at the time of sale.

5. The Post-sale Allegations and Inspections.

The Estvolds regularly visited the home after the sale in order to
access personal belongings that remained in the home pursuant to an

agreement with McCormick. CP 50, 56-59. During the course of his
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frequent visits to the home between the June 2003 sale and January of
2004, Terry Estvold never noticed any problems with the home, and
McCormick never mentioned any to him. CP 38-39, 152-3. It was not
until a dinner party in January 2004 that McCormick made some
lighthearted remark that she had purchased “the house from Hell.” CP
123-24. This comment was a jesting comment regarding a shower door
that had broken, a comment McCormick’s counsel misleadingly uses out
of context in order to impart the desired effect. CP 88. Yet, thus began
the Estvolds descent into their own “Hell” of defending themselves against
the onslaught of McCormick’s wholly unfounded accusations.

In February of 2004, McCormick showed Terry Estvold some
mold in the upstairs office area and a hall closet. CP 125-28. The mold
was of an entirely different nature from the minor, light mold the Estvolds
encountered in 2002, mold that to the best of the Estvolds’ knowledge had
been remediated by Bennett in March 2002. CP 129-30. McCormick
claimed that she found the mold during November, but admitted she did
nothing about it. CP 128-29. McCormick filed this lawsuit three years
later. CP 1-27. McCormick failed, however, to produce any evidence that
the Estvolds knew, at the time of sale, of the extent of the previously
disclosed problems, or that previously repaired problems persisted.

McCormick relied on illusory allegations by neighbors who
supposedly saw the Estvolds attempting to hide damage. According to
her, these allegations caused her to shake her previous impression of the

Estvolds as honest, religious people. CP 183-84. However, the neighbors
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never said any such thing. The testimony of James Gonzales and the
declaration of Connie Rogel, the two neighbors in question, illuminate
McCormick’s outright fabrication of the truth. CP 77-84, 96-101, 176-89,
293-301. For example, McCormick asserted Mr. Gonzales had told her
several things that “proved” that the Estvolds engaged in acts of deception,
such as putting up new wood over old, rotten wood just before putting the
house up for sale. CP 176-189. Mr. Gonzales, however, denied seeing
Mr. Estvolds do anything untoward:

Q: ... T ask you again, sir, to be

consistent with your testimony in this

deposition, did you or did you not

specifically tell Ms. McCormick, quote, Mr.

Gonzales told me after the demolition of the

chimney that they, meaning the Estvolds,

had covered up the rot right before they put

the market — the house on the market,

period, end quote. Did you or did you not
tell her that?

A: No, I did not.
CP 300; see also generally CP 293-301 (Gonzales deposition testimony,
wherein Gonzales repeatedly denies ever seeing Estvolds placing good
wood over bad, or doing anything other than basic care of the roof).

The Estvolds experienced no further problems after the disclosed
repairs. CP 132-35, 141-46, 149, 154-55, 157. McCormick’s own
inspection reports — the home inspection, the pest report, and the appraisal
— are consistent with the Estvolds’ lack of any experience with or notice
of ongoing problems. CP 228-280. McCormick failed to produce any

evidence to the contrary. McCormick does not dispute that she was told of
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the Estvolds’ previous problems and repairs, which are at the root of the
same alleged defects at issue in this lawsuit.

B. Proceedings Below.

McCormick filed her Complaint on March 16, 2006, claiming
intentional and negligent misrepresentation; constructive fraud; fraudulent
concealment; and breach of contract. CP 1-27. Estvolds filed their
Answer, Affirmative Defenses and Counterclaim on April 19, 2006. CP
28-33. The Estvolds counterclaimed for fees and costs incurred in having
to defend against McCormick’s unsubstantiated claims, pursuant to the
parties’ contract. CP 34-36.

On June 30, 2006, the Estvolds moved for summary judgment
based on (1) the complete lack of evidence that the Estvolds knew or
should have known of the alleged defects; (2) McCormick’s notice of the
potential defects or problems; and (3) the complete lack of admissible
evidence sufficient to create genuine issue(s) of material fact. CP 85-114.

The Estvolds supported their motion with the following
declarations and supporting exhibits, including substantial deposition
testimony: Declaration of Respondent Terry Estvold (CP 37-76);
Declaration of neighbor Connie Rogel (CP 77-84); Declaration of counsel
Jason M. Whalen (CP 115-329); Declaration of Bobby Dean Couch (of
Bennett Laboratories) (CP 624-40); and the Estvolds’ Reply (CP 641-67).

McCormick filed a response asserting that (1) the Estvolds had
“actual knowledge;” (3) the Estvolds could not reasonably rely on an

allegedly unlicensed contractor; (3) the Estvolds “recklessly” represented
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information in their disclosures; and (4) McCormick did not know of
ongoing problems. CP 366-419. McCormick also filed an untimely cross-
motion for summary judgment, asking the court to find that the Estvolds
were precluded from relying on an allegedly unlicensed contractor in
making representations in their RPTDS. Id. McCormick supported her
response and cross-motion with the following declarations and attendant
exhibits: Declaration of Appellant Teresa McCormick (CP 420-495);
Declaration from McCormick’s then-current counsel, C. Tyler Shillito (CP
330-365); Declaration of building inspector George Dusty Rhodes III (CP
496-623); Supplemental Declaration of Kevin Steinacker (another attorney
for McCormick)(CP 668-75); and Declaration of Jason Waits CP 676-79).
The trial court reviewed the plethora of pleadings, declarations and
exhibits, and held that McCormick failed to provide sufficient evidence to
create any genuine issues of material fact. July 28, 2006 Report of
Proceedings (“RP I”) at 2-3. The trial court granted the Estvolds’ motion,
and held that the Estvolds were entitled to their fees. CP 680-82.
McCormick filed a Motion for Reconsideration (CP 707-721), supported
by another Declaration of C. Tyler Shillito (CP 781-797) and their Reply
(CP 798-809). The Estvolds responded. (CP 762-78).° The trial court

3 The Estvolds’ response was also supported by a Declaration of Scott Descrier
(McCormick’s home inspector) (CP 758-61) and a Supplemental Declaration of Bobby
Dean Couch (CP 779-80). The trial court did not consider these supplementary
declarations in her decision, as they were not submitted with the underlying summary
judgment. They are, however, part of the clerk’s papers, and will be used later in this
brief for purposes of refuting attempts to mischaracterize witness testimony.
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denied the motion and upheld its previous holdings. CP 821-22; August
25, 2006 Report of Proceedings (“RP I1I"") 25-27, 37-38.

With respect to the award of attorney’s fees and costs, the Estvolds
filed their motion for entry of order and determination of fees and costs
(CP 683-85). The Estvolds supported their request with the Declaration of
Carmen R. Rowe and supporting exhibits (CP 686-706). McCormick filed
a response seeking to reduce the fees. CP 722-57. The Estvolds filed
Supplemental Declaration of Jason M. Whalen, which set forth a revised
request for fees of $38,772.50 in fees and $3,233.90 in costs, including
work required to respond to the motion for reconsideration. CP 810-20.
The court awarded $29,000 in attorney’s fees and $3,233.90 in costs, at 12
percent interest per annum. CP 823-25.

This appeal followed.* McCormick has assigned error to (1) the
trial court’s grant of the Estvolds’ Motion for Summary Judgment by
finding that there were no material facts in dispute, and that Estvolds were
entitled to judgment as a matter of law; (2) that the trial court erred in
denying McCormick’s motion for reconsideration; and (3) that the trial
court erred in its award of fees and costs, specifically in finding the
Estvolds to be the prevailing party under the parties’ contract with respect
to the tort claims. Appellants’ Brief, p. 1. The Estvolds cross-appealed

the court’s reduction of the requested attorney’s fees and costs.

# Prior to filing her appeal, McCormick paid the judgment to avoid having to post a
supersedeas bond.
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V. ARGUMENT

McCormick ignores the record in favor of her own version of the
truth. McCormick asserted multiple claims against the Estvolds, but failed
to produce admissible evidence to support them. In this appeal,
McCormick still attempts — and still fails — to weave threads of smoke into
something of substance. McCormick urges the Court to allow conclusory,
speculative leaps of logic to substitute for admissible evidence. This is
exactly the type of case tailored for determination on summary judgment.
Given the Washington Supreme Court’s recent decision in Alejandre
(March 1, 2007), this court has both solid legal and factual support for
affirming the trial court’s judgment.

A. Standard of Review.

The Court will review a summary decision de novo, reviewing the
same facts and pleadings as the trial court. Berrocal v. Fernandez, 155
Wn.2d 585, 590, 121 P.3d 82 (2005). Even though facts will be construed
in the light most favorable to the non-moving party, summary judgment
will be granted when the nonmoving party cannot raise a genuine issue of
material fact. CR 56; see also Fraternal Order of Eagles, Tenino Aerie
No. 564 v. Grand Aerie of Fraternal Order of Eagles, 148 Wn.2d 224,
253, 59 P.3d 655 (2002). Once the Estvolds demonstrated an absence of
material fact, the burden shifted to McCormick to present sufficient

evidence to demonstrate an issue of material fact. McCormick could not

00353740.DOC -17-



make such a showing, and the trial court properly granted the Estvolds’
motion. Atherton, 115 Wn.2d at 517.

Material facts are limited to those “upon which the outcome of the
litigation depends in whole or in part.” Fraternal Order of Eagles, 148
Wn.2d at 252 n.126. The claims here arise from the Estvolds’ RPTDS
disclosures, and the outcome relies on the following material facts: (1) the
Estvolds’ alleged knowledge of the defects; (2) McCormick’s lack of
knowledge of the defects; and the fact that “a careful, reasonable
inspection on the part of the purchaser would not disclose the
defects.” Lawyers Title Ins. v. Baik, 147 Wn.2d 536, 545, 55 P.3d 61
(2002)(misrepresentation); Sloan v. Thompson, 128 Wn. App. 776, 784,
115 P.3d 1009, as amended (2005)(fraudulent concealment).

Recent Washington law confirms that the economic loss doctrine
bars McCormick’s negligent misrepresentation claims as a matter of law.
Alejandre v. Bull, -- Wn.2d -- (2007). Even so, McCormick failed to
provide sufficient admissible evidence to raise a material question of fact
on the elements of misrepresentation, or the even higher burden on fraud.

To meet her burden, McCormick had to present more than bare
assertions or unsupported allegations of counsel. Affidavits based on
conclusory allegations, speculative statements or argumentative
assertions are insufficient to create genuine issues of fact. Las v. Yellow
Front Stores, Inc., 66 Wn. App. 196, 198, 831 P.2d 744 (1992); see also
CR 56(e). McCormick tries unsuccessfully to distinguish her claims from

those cases that reject evidence as insufficiently speculative to defeat
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summary judgment. Chen v. State Farm Mut. Auto. Ins. Co., 123 Wn.
App. 150, 94 P.3d 326 (2004); Vant Leven v. Kretzler, 56 Wn. App. 349,
783 P.2d 611 (1989). Unfortunately for McCormick, those cases are

exactly on point, as confirmed by the recent holding in Alejandre.

B. The Trial Court Properly Granted Summary Judgment,
Dismissing Claims for Negligent Misrepresentation.

Negligent misrepresentation is McCormick’s primary claim in this
appeal, and the only claim in her underlying motion for reconsideration.
However, the Washington Supreme Court’s recent March 1, 2007 decision
in Alejandre v. Bull, -- Wn.2d --, 153 P.3d 864, 2007 WL 616064
confirms Washington law. Together with preceding Washington law,
Alejandre strikes down the bulk of McCormick’s claims right out of the
gate. Even without Alejandre, the trial court properly dismissed
McCormick’s misrepresentation claims for lack of supporting evidence.

1. Alejandre bars McCormick’s Negligent Misrepresentation
Claims.

In a nearly identical fact pattern to the one here, the Alejandre

Court held that the economic loss rule precludes claims for negligent

misrepresentation in the residential sale context in Washington. Id. at 3

12 through 8 4 30. The parties’ relationship is governed by contract in
which the parties had the opportunity to allocate the risk of loss.
Negligent misrepresentation claims are thus barred. /d. This negates

McCormick’s entire argument on negligent misrepresentation.

‘A copy of the opinion is attached hereto for the Court’s convenience.
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In Alejandre, the buyers sued over an alleged misrepresentation
regarding defects in the home, in that case, a septic system. Some time
before the sale, the seller had noticed soggy ground over the septic system.
2007 WL 616064 at 1 9 3. She hired a service to empty the tank and fix a
broken pipe. Id. She later sold the home with an inspection contingency
allowing the buyer remedies if any aspect of the inspection of the septic
system was not satisfactory. /d. at 1 9 4.

In the same statutory residential property disclosures as are at issue
here, the seller in Alejandre disclosed the prior repairs, and answered that
she had no knowledge of any further defects. /d. There, as did
McCormick, the buyers reviewed the disclosure statement with their agent
and signed the “buyer’s waiver of right to revoke offer.” Id.; see also CP
21. There, as did McCormick, the buyers had an appraisal done, which
failed to note any problems relating to the later alleged defects. Id. at 2
6; see also CP 266-80. There, as did McCormick, the buyers hired an
inspector. Id. at 2 | 5; see also CP 228-254. There, as here, the inspection
report noted some limitations (there, the inability to inspect the septic
system’s back baffle). Id. There, as here, no ongoing problems were
noted at the time of the inspection. /d.

The buyers in Alejandre noticed an odor a month after moving in,
and subsequently discovered problems with the ground around the septic
tank. /d. at 2 9 7. They hired a contractor two months after moving in
who confirmed problems with the septic system. /d. The contractor in the

Alejandre case was the same one who performed the previous repairs for
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the seller, and he told the buyers that he had warned the seller that there
would be problems. Id. Therefore, unlike here, the buyers had proof that
the seller had actual knowledge of the ongoing problem.

The buyers in Alejandre sued, as McCormick did here, for fraud
and misrepresentation. /d. at 2 9. The trial court granted the seller’s
motion for judgment as a matter of law, holding that the economic loss
rule barred the buyer’s claims for misrepresentation. /d. The trial court
also found that the buyers failed to present sufficient evidence to meet
their burden on fraud. /d. The appellate court overruled the trial court,
finding that the economic loss rule did not apply to bar misrepresentation
claims in the residential sales contract. Id. at 3 § 10, see also Alejandre v.
Bull, 123 Wn. App. 611, 626, 98 P.3d 844 (2004).

The Washington Supreme Court reversed. In short, the Supreme
Court held (after lengthy discussion) that the economic loss rule applies to
bar tort claims brought by homeowners in the residential sale context. The
parties are limited to those remedies afforded to them by contract. Id. at 5
9 19, citing Stuart v. Coldwell Banker Commercial Group, Inc., 109
Wn.2d 406, 420-22, 745 P.2d 1284 (1987); Griffith v. Centex Real Estate
Corp., 93 Wn. App. 202, 211-13, 969 P.2d 486 (1998). It is worthwhile to
note that McCormick has abandoned her breach of contract claims as a

sacrificial pawn in her bid for attorney’s fees. CP 707-21 N

6 See particularly page 3 (CP 709), where McCormick asks that the Court reconsider its
ruling to “grant Defendants’ attorney’s fees pursuant to the contract, as the Court ruled as
a matter of law that Plaintiff had no claim for breach of contract.” The breach of contract
claim was not part of the motion for reconsideration, nor a part of this appeal.
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Claims for defects in a residence, such as those asserted here, are
classic economic damages. Alejandre at 5 9 19, citing Stuart, 109 Wn.2d
at 420-22; and Atherton, 115 Wn.2d. While McCormick claimed
personal injury damages in her Complaint (CP 6, 9), she never provided
any testimony or other evidence to support such damages in either her
summary judgment responses or in her motion for reconsideration.
McCormick belatedly throws out allegations of personal injury damages in
her counsel’s appellate argument (Brief of Appellant at 13), but cites no
support for such claims. McCormick’s own counsel affirmed in her
summary judgment response that she was not seeking personal injury

damages in this lawsuit:

[T]he court will note that at no time has my
client raised any claims for personal injuries
associated with the mold in her home.

CP 387. Aside from the curious flip-flops in her argument, the critical fact
is McCormick never offered any evidence of non-economic damages, and
there is no such evidence in the record. To defeat summary judgment,
McCormick must rely on something other than the bare allegations of
counsel. Greenv. A.P.C., 136 Wn.2d 87, 100, 960 P.2d 912 (1998)
(argument of counsel does not constitute evidence, and cannot serve to
defeat summary judgment). As such, McCormick’s only damages are
economic.

Washington’s economic loss rule bars McCormick’s negligent

misrepresentation claims. It is therefore irrelevant whether or not
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McCormick can show that the Estvolds did or didn’t act “reasonably.”
Any proof to that effect is immaterial, and insufficient to defeat summary
judgment. Fraternal Order of Eagles, 148 Wn.2d at 252 n.126,

2. Even without Alejandre, McCormick failed to present
sufficient facts to defeat summary judgment.

Importantly, even without Alejandre, the trial court’s decision was
well grounded in law given the lack of evidence presented. Contrary to
counsel’s revised argument on appeal, there is no legal support for the
assertion that “evidence that a seller should have known of the defect is
not necessary to prevail on [a claim of misrepresentation].” Brief of
Appellant at 18 (without case citation). As McCormick correctly
recognized in her first recitation of the elements of proof, to sustain her
claim for misrepresentation she must show that she (1) justifiably relied on
(2) false information that (3) defendants negligently (or intentionally)
supplied, when (4) defendants knew (or should have known) it was false,
and (5) the false information was proximate cause of damage. Lawyers
Title Ins. v. Baik, 147 Wn.2d 536, 545, 55 P.3d 61 (2002); see also CP 709
(summary judgment response brief) and RP 11 25-26 (trial court decision).
McCormick’s lack of evidence of the Estvolds’ knowledge clearly
troubled Judge Lee. RP II, at 12-16; 25-27.

In her motion for reconsideration and in this appeal, McCormick
asserts that the material question is not whether the Estvolds knew or
“should have known” of the alleged defects in the home, but only whether

it was “unreasonable” for Estvolds to fail to invasively inspect their home
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in order to pinpoint any latent defects of which they had no prior notice.

However, in making this argument, McCormick conveniently ignores the

law and the bases for her own claims.

McCormick must establish both that the Estvolds “knew or should

have known” about the alleged defects, and that they “negligently”

conveyed information to McCormick. These are two separate and distinct

elements of misrepresentation. Baik, 147 Wn.2d at 545. McCormick

based her lawsuit on the Estvolds’ alleged knowledge:

“Defendants made omissions, and certain oral and written
statements, to [Plaintiff] regarding the physical condition of the
subject property before the sale that Defendants knew to be false

.7 CP 5-6.

“Defendants purposely and with intent to deceive, failed to
disclose to [Plaintiff] the problems related to the above mentioned
roof repair and the water conditions in the home and otherwise
misrepresented the true and correct condition of the property prior
to sale.” CP 6.

“Defendants have taken steps to conceal or omit the above
problems from [Plaintiff] prior to sale.” Id.

“Defendants have actual knowledge of the errors, inaccuracies or
omissions not disclosed in their sale papers.” /d.

“Defendant [sic] knew that one or more of the representations
made to induce [Plaintiff] to purchase the above described property
was false and misleading, and made such representations to
[Plaintiff], intending that she rely on it in purchasing the above
described property.” CP 7.

“The Defendants knew of the above mentioned defects in the
property ...” Id.
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e “The Defendants were aware of a concealed defect which was
present in the home ...” Id.

Plaintiff also alleged that “Defendants had the duty to know of” the
alleged defects. CP 7. Yet McCormick has yet to provide any evidence
outside her own inadmissible speculative statements, misstatements of
testimony, and alleged hearsay statements (denied by the speakers) that
the Estvolds knew of any alleged defects. McCormick now attempts to
sidestep her burden of proof regarding knowledge.

McCormick dedicates a substantial portion of her appellate brief
emphasizing the alleged existence of the defects at issue in an attempt to
“prove” that the Estvolds “knew or should have known” of the alleged
defects. Brief of Appellant at 9-13, 21-22. McCormick offers one witness
(Mr. Rhodes) in asserting that alleged defects may have existed at the time
of sale.” CP 498. But the mere existence of the alleged defects is not a

question of material fact. It is yet another red herring.

" McCormick also asserts that the home inspector, Mr. DeSchryver, “indicated that the
issue was probably a long-standing one.” Brief of Appellant at 10, citing CP 203-4. The
Court should note that counsel references McCormick’s deposition testimony to support
this “statement.” Hearsay testimony is not admissible evidence. ER 801. Mr.
DeSchryver repeatedly refused to sign declarations McCormick’s counsel presented to
him, under threat of litigation, based on the fact that Mr. DeSchryver felt the proffered
statements were untruthful, unfair to the Estvolds, and “completely false.” CP 759.
McCormick did file an action against Mr. DeSchryver and Lighthouse Home Inspection
less than a week after filing this appeal. Teresa McCormick v. Lighthouse Home
Inspection, LLC et al., Pierce County Superior Court No. 06-2-11789-7, filed September
27, 2006. McCormick’s version of Mr. DeSchryver’s “opinion” is therefore suspect at
best. Ata minimum, such hearsay, inadmissible testimony of dubious credibility fails to
rise to the level required to raise an issue of material fact.

It is important to note that mischaracterization of testimony has proven a repeated
pattern in this litigation, and belies the credibility of the testimonial evidence McCormick
tries to dredge up in this case. McCormick’s counsel tried a similar tactic with Mr.
Couch (Bennett Laboratories), repeatedly urging him to sign a declaration specifically
characterizing its contents as a complete statement of all work performed, when there
were several obvious omissions. CP 779. Mr. Couch also refused a later request to sign
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The fatal flaw to McCormick’s argument is that she has no
evidence that the Estvolds knew or should have known that the alleged
defects were present at the time of sale. Not one of the witnesses testifies
that the Estvolds knew or reasonably should have known of problems.
Not one of McCormick’s experts testify that the problems were so evident
that even a layman homeowner would have or should have noticed them —
and in fact, McCormick’s own inspectors failed to note the alleged defects
at the time of sale. CP 228-258. Not one of McCormick’s experts testify
that a layman homeowner would have or should have been aware of the
problem in question. There is no testimony suggesting that the Estvolds
noticed, discussed or otherwise acknowledged any problems in the home.

This is a critical “evidentiary void” precluding McCormick from
meeting her burden in defeating summary judgment. Because McCormick
failed to provide any evidentiary basis for her allegation that the Estvolds
“knew or should have known” of the alleged defects, her allegation
remains an unsupported assumption. Unsupported assumptions do not
defeat summary judgment. Green, 136 Wn.2d at 100; see also Las, 66

Wn. App. at 198; CR 56(e)(conclusory allegations, speculative statements

a dubious statement about the Estvolds with respect to unidentified wood in a picture. CP
780. Coupled with McCormick’s previous misrepresentations as to the nature of the
neighbors’ supposed testimony against the Estvolds (CP 77-84, 96-101, 176-89, 183-84,
293-301), there is little reason for giving any deference to McCormick’s unfounded
assertions, absent admissible evidence supporting those assertions as required to defeat
summary judgment. Las, 66 Wn. App. at 198; see also CR 56(e).
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or argumentative assertions are insufficient to create genuine issues of
fact).

McCormick also claims that the Estvolds were “negligent” in
failing to ascertain that the previous repairs had been inadequate.
However, where a homeowner believed that the repairs had been adequate,
there is no duty to disclose. See, e.g., Svendsen v. Stock, 98 Wn. App. 498,
503,979 P.2d 476 (1999); Luxon v. Caviezel, 42 Wn. App. 261, 265, 710
P.2d 809 (Div. I, 1985). The Estvolds disclosed that they had experienced
problems previously, and had done repairs. CP 17-23. At that point,
responsibility shifted to McCormick to further investigate. At a minimum,
McCormick must provide evidence that the Estvolds knew the repairs had
failed before she can assert misrepresentation claims.® Svendsen, Luxon.

McCormick asserts that the reasonableness of whether the Estvolds
properly relied on the previous repairs should go the jury. McCormick
forgets to note a critical element of proof. Before a question of
reasonableness is put to the jury, McCormick must provide something of
substance to raise the question, something more than the creative
arguments of her counsel. Green, 136 Wn.2d at 100. The jury is not
allowed to draw unfounded conclusions without some admissible evidence

on the record to support otherwise specious speculations. Nejin v. City of

8 Contrary to McCormick’s misuse of the statute, RCW 64.06.050(1) actually protects the
Estvolds from liability, as it allows a homeowner to rely on information provided by
“other persons” giving information within the scope of their “professional license or
expertise,” in this case, the company performing the repair. There is no admissible
evidence that the Estvolds had actual knowledge that the repairs had been inadequate (if
they were), and that this information was thus incorrect.
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Seattle, 40 Wn. App. 414, 420, 698 P.2d 615 (1985). McCormick has
never submitted any evidence that the Estvolds had any notice of the
alleged defects sufficient to somehow trigger any “duty” for the Estvolds
to question their own knowledge and experiences.

Per McCormick’s argument, every homeowner would be obligated
to perform a thorough, invasive inspection of their home before any sale,
lest be held “unreasonable” in conveying beliefs formed and knowledge
gained simply through living in the home. This is not the law. The
homeowner is legally obligated to provide notice of all things within their
knowledge. RCW 64.06.050. The buyer is then obligated to perform any
required inspections into such issues. RCW 64.06.050; Puget Sound Serv.
Corp. v. Dalarna Mgmt. Corp., 51 Wn. App. 209, 752 P.2d 1353, rev.
den’d 111 Wn.2d 1007 (1988). McCormick has provided no legal
authority for her proposition, because there is no such authority.

3. Licensing status of a previous contractor is irrelevant.

One of the many red herrings McCormick throws out is the
argument that it was somehow inherently “unreasonable” for the Estvolds
to rely on Bennett’s repairs, simply because the contractor was allegedly
unlicensed. Brief of Appellant at 19-21, 30. The facts do not support
McCormick’s assertion. First, Bennett Laboratories, the entity that
performed the repairs, was licensed. CP 624-40. Bobby Dean Couch, an

employee or Bennett Laboratories, confirmed that Bennett Technical was
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a “‘dba” for Bennett Laboratories, and that all work was done under the
auspices of Bennett Laboratories and its general contractor’s license. /d.

Most importantly, whether or not Bennett was licensed is
immaterial to this question of whether the Estvolds “reasonably” relied on
the repairs. Allegations about lack of licensing are insufficient to create a
material issue of fact, and insufficient to defeat a summary judgment.

Even if it were a material issue, the logical inconsistency of the
argument simply illustrates the confusion of issues that pervade
McCormick’s claims. On the one hand, McCormick argues that the
Estvolds were not reasonable in relying on the word of an “unlicensed”
contractor. Yet McCormick’s justified reliance on the Estvolds’
disclosures is a critical element of her misrepresentation claim. Baik, 147
Wn.2d at 545. The Estvolds’ pre-sale disclosures included the name of the
contractor and a copy of the Bennett invoice. If the Estvolds were not
reasonable in relying on Bennett, then logic dictates that McCormick’s
reliance on the sufficiency of the Bennett repairs was not reasonable,
either. McCormick cannot have it both ways.

The proof is in the pudding. The Estvolds experienced no other
problems after the repair. CR 132-35, 141-46, 149, 154-55, 157.
McCormick provides testimony alleging that Bennett’s repairs were
inadequate, but she fails to provide any testimony, or any other evidence,
that the Estvolds knew that the repairs were insufficient, or that it was

unreasonable for them to hire and rely on experienced contractors.
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McCormick construes RCW 64.06.050(1) in a bizarre and legally
unsupported manner in a desperate attempt to support her theory. This
statute simply exempts the seller from liability absent actual knowledge
of a purported error in the disclosures. /d. Contrary to McCormick’s
creative interpretation, the statute exempts a homeowner from liability for
reliance on either a licensed professional or someone working within the
scope of their expertise. It is not the Estvolds’ obligation to “prove” the
expertise of those who performed the prior repairs. There is no statutory
obligation requiring the homeowner to use licensed contractors for every
job. McCormick provides no legal authority for this far-fetched
proposition. McCormick provided no evidence that Bennett Laboratories
was not working within the scope of their expertise.

McCormick failed to come up with any evidence to show that the
Estvolds’ reliance on Bennett was unreasonable, because there is no such
evidence. Thus, there is no question for the jury.

C. Trial Court was Correct in Granting Summary Judgment
Dismissing Claims for Fraud and Fraudulent Concealment.

Nor does McCormick fare any better on her remaining claims
under Alejandre. Alejandre confirms the trial court’s conclusion: absent
affirmative evidence supporting allegation that the Estvolds had actual,
subjective knowledge of the alleged defects, claims of fraudulent
concealment cannot survive summary judgment. Washington law requires
only that a seller disclose all known defects to the buyer. RCW

64.06.050(1). The important factor is the seller’s “actual, subjective
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knowledge” of the defect.” See, e.g., Svendsen, 98 Wn. App. at 503
(citing to RCW 64.06.050(2)); see also House v. Thornton, 76 Wn.2d 428,
433,457 P.2d 199 (1969). There is no duty to disclose, nor any right of
the seller to rescind the transaction, where the seller did not learn of issues
until after the sale. RCW 64.06.040(2). McCormick has offered no proof
that the Estvolds knew of any defects before the sale, other than those they
duly disclosed. Without any such admissible evidence of the Estvolds’
subjective, actual knowledge of continuing defects, the trial court was
correct in dismissing McCormick’s claims as a matter of law.

1. There is no evidence that the Estvolds had actual,
subjective knowledge of the alleged defects.

Fraudulent concealment requires a showing by clear, cogent and
convincing evidence that (1) the Estvolds had actual knowledge of the
alleged defects, and (2) that McCormick did not.” See, e. g., Sloan, 128
Wn. App. at 784. The burden of proof on fraud is clear, cogent and
convincing evidence. See, e.g., Douglas Northwest v. O Brien, 64 Wn.
App. 661, 678, 828 P.2d 565 (1992)(“Each element of fraud is a material
issue to be resolved and must be proven by clear, cogent and convincing

evidence”). To defeat summary judgment, McCormick must, at a

? Specifically: (1) there is a concealed defect in the premises; (2) of the residential
building; (3) the seller knew of the defect; (4) the defect is dangerous to the property,
health or life of the purchaser; (5) the purchaser does not know of the defect; (6) a
careful, reasonable inspection on the part of the purchaser would not disclose the defect;
and (7) the defect must substantially affect the value of the property adversely, or operate
to materially impair or defeat the purpose of the transaction. Sloan, 128 Wn. App. at 784.
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minimum, raise a question of material fact as to whether she can meet this
burden of proof at trial. She cannot.

There is no evidence, outside McCormick’s speculative assertions
and hearsay statements, that McCormick can provide clear and convincing
evidence that the Estvolds “knew” of ongoing problems. The Estvolds
never experienced any problems with the home, including ongoing
problems after repair, that were not disclosed to McCormick at the time of
sale. CP 132-35, 141-46, 149, 154-55, 157. McCormick cannot provide
admissible evidence refuting that fact, and thus cannot raise a genuine
issue of material fact precluding summary judgment on her fraud claims.

The case cited by McCormick undermines her own argument.
Brief of Appellant at 19. In Kelsey, as here, the plaintiff attempted to
defeat summary judgments through speculative assertions that the owner
surely “had to have known” of the defects. Kelsey Land Homeowner'’s
Ass’'n v. Kelsey Lane Co., 125 Wn. App. 227, 235, 103 P.3d 1256 (2005).
The court rejected the attempt, holding that without supporting evidence of
any such knowledge, the plaintiff could not defeat summary judgment. /d.
at 232-33. The Kelsey court held that there was no proof that the owner
knew of the defects, despite testimony from a construction expert, an
architecture expert, and an engineering expert that “any experienced
construction professional on the condominium construction site would
have clearly and obviously recognized the defects.” Id.

In short, to defeat a motion for summary judgment, the plaintiff

must provide evidence that the person alleged to have made the
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misrepresentation actually knew of the defects. That is the evidence
missing here. This critical link is further demonstrated in the cased cited
by Kelsey, Norris v. Church & Co., Inc., 115 Wash.App. 511, 63 P.3d 153
(2002). In that case, the court found there was a question of fact as to
whether the builder “knew” of the defects, because the builder admitted in
his deposition that at the time of sale the alleged defects were “readily
apparent.” Id. at 515. “Knowledge” is measured at the time of sale. /d.
The only evidence on the record here is that the Estvolds did not know of
the alleged defects at the time of the sale. CP 132-35, 141-46, 149, 154-
55, 157. McCormick has not offered any evidence to refute this
testimony. There is not even testimony that the Estvolds, as laymen
homeowners, “would have clearly and obviously recognized the defects”
if they existed at the time of the sale (Kelsey), or that the alleged defects
were “readily apparent” at the time of sale (Norris). This failure is fatal to
McCormick’s fraud claims.

2. McCormick’s speculative assertions lack the connecting
evidence required to make a showing of knowledge by
circumstantial evidence.

McCormick then tries to claim that she can prove her case based
on circumstantial evidence. Brief of Appellant at 27-30. However,
McCormick persistently ignores a critical flaw in her argument. She has
no evidence connecting the dots. In every Washington case where a
claimant successfully created a question of fact regarding “knowledge”

through circumstantial evidence, there was evidence on the record
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supporting the otherwise speculative assertion that the seller “had to have
known” of a certain condition. There is no such evidence here.

The very case McCormick relies on reinforces this distinction.
Kelsey, 125 Wn. App.; Brief of Appellant at 19. As McCormick notes, the
court there found that the contractor “should have known” of defects
based on testimony by expert witnesses that the defects were present and
apparent. 1t is the “apparent” part that McCormick fails to establish here.

Even when utilizing circumstantial evidence, raising an issue of

fact requires something more than mere conjecture:

“Where causation is based on circumstantial
evidence, the factual determination may not
rest upon conjecture; and if there is nothing
more substantial to proceed upon than two
theories, under one of which a defendant
would be liable and under the other of which
there would be no liability, a jury is not
permitted to speculate on how the accident
occurred.

Nejin v. City of Seattle, 40 Wn. App. 414, 420, 698 P.2d 615 (1985),
quoting Sanchez v, Haddix, 95 Wn.2d 593, 599, 627 P.2d 1312 (1981).
Nejin dealt with a different factual context, but the nature of the facts
presented and their weight as proof are strongly analogous to the case
here. The question before the court was whether or not there was
sufficient evidence of whether a break in the sewer line caused the
damaging landslide at issue. The court’s discussion eloquently

demonstrates the subtle but critical failure in McCormick’s argument:
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Here no direct evidence existed that the
broken sewer line had caused the landslide
on Nejin's property. Proximate cause may
be adduced as an inference from other facts
proven. [citation omitted]. However,

[w]here causation is based on
circumstantial evidence, the factual
determination may not rest upon
conjecture; and if there is nothing more
substantial to proceed upon than two
theories, under one of which a defendant
would be liable and under the other of
which there would be no liability, a jury
is not permitted to speculate on how
the accident occurred.

[citation omitted].

* % %

In matters of proof the existence of facts
may not be inferred from mere possibilities.
Wilson v. Northern Pac. R. Co., 44 Wn.2d
122, 128, 265 P.2d 815 (1954). Here the
evidence adduced at trial was that under
certain conditions, water “could have
exfiltrated” and “conceivably in some
manner or fashion” could have reached
Nejin's property. However, proximate cause
must be proved by evidence, whether
direct or circumstantial, not by
speculation or conjecture or by inference
piled upon inference. Wilson, supra, at
130, 265 P.2d 815.

The imposition of liability does not rest
upon speculation or conjecture when

[t]he facts relied upon to establish a
theory by circumstantial evidence [are]
of such a nature and so related to each
other that it is the only conclusion that
fairly or reasonably can be drawn from
them.

[citations omitted]. However,
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[w]hen the circumstances lend equal
support to inconsistent conclusions or
are equally consistent with
contradictory hypotheses, the evidence
will not be held sufficient to establish
the asserted fact.

[citations omitted].
40 Wn. App. at 420-22 (emphasis added). Therefore, even when the
“circumstantial evidence” is viewed in the light most favorable to
McCormick, such evidence is insufficient to meet her burden at trial.
McCormick lacks the critical evidentiary links to raise her conclusions out
of the realm of speculation.

The other cases cited by McCormick further demonstrate this
critical failure. In Sloan, 128 Wn. App., the builder testified that he had
built the structure in question, that he was an experienced contractor, and
that he was familiar with the applicable code. There was expert testimony
that the construction was out of compliance with the code that the builder
professed expertise with to an extreme degree. In this unusual case, a
unique set of extreme facts led to one of the rare occasions where the court
found knowledge based on circumstantial evidence:

If Thompson, by his own admission, knew
the framing codes and then proceeded to
construct a first floor frame that the
unrefuted expert testimony and the findings
of the superior court have found to be
“terrible,” “unsafe,” “[un]ethical,” and “out
and out dangerous,” we cannot see how
Thompson cannot be attributed with

knowledge of the defects, at least as far as
the framing is concerned
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(Citations omitted). Likewise, in Burbo v. Harley C. Douglass, Inc., 125
Wn. App. 684, 106 P.3d 258 (2005), there was evidence on the record that
the builder “closely supervised and controlled the construction,” that the
builder had extensive knowledge and experience with construction, that
the builder was familiar with the building code and knew that not all
components of the building met code, and that the builder had knowledge
of other homes he had built that had similarly defective roofs. /d. at 699.
Again, there was evidence connecting the dots between the existence of
the defect and the defendant’s knowledge of those defects.

Burbo in turn relied upon the appellate case Nauroth v. Spokane
County, 121 Wn. App. 389, 88 P.3d 996 (2004). The Nauroth court
acknowledged that circumstantial evidence might establish the “actual,
subjective knowledge” element of fraud, but only where there is some
evidence of the critical link between the alleged condition and the
defendant’s knowledge. In that case, the plaintiff brought claims alleging
that the county was responsible for injuries sustained when she slipped on
allegedly dangerous steps in a public park. An element of her claim was
“actual, subjective knowledge,” similar to the element for fraudulent
concealment. The court upheld the dismissal of the plaintiff’s claims for
failure to provide evidence of actual knowledge on the part of the county:

Ms. Nauroth presented no evidence of actual
knowledge. * * *

Ms. Nauroth has produced no evidence to
dispute * * * asserts that the County must
have had actual knowledge because the
condition was obvious from her photographs
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and affidavits and because the restrooms
were located at the bottom of the steps.

The County first made a showing negating
the knowledge element. And Ms. Nauroth
failed to contradict that showing and thereby
establish the existence of a genuine issue of

material fact. Brame v. St. Regis Paper Co.,
97 Wn.2d 748, 752, 649 P.2d 836 (1982).

Id. at 393-94. That is exactly the situation here. Nauroth in turn relies on
Tabak v. State, 73 Wn. App. 691, 695-96, 870 P.2d 1014 (1994). There,
too, there was evidence in the record of the defendant’s actual knowledge.
There is no such evidence here.

Likewise, the “speculation” cases McCormick cites fail to support
her cause. In Zobrist, the critical issue was whether or not a railroad had
been used in recent years. There was evidence that the railroad company
had performed maintenanée on the tracks during the applicable time
frame. Zobrist v. Culp, 18 Wn. App. 622, 637-38, 570 P.2d 147 (1977).
The court concluded that such evidence gave rise to a dispute of facts.
Here, there is no such evidence supporting the critical elements of proof.
Instead, this case falls under the other cases cited by McCormick, Vant
Leven, 56 Wn. App. at 355, and Chen, 123 Wn. App. at 158.

There is no testimony or evidence that the Estvolds performed the
repairs, or that they otherwise had any personal involvement with the
alleged defects. There is no testimony that the Estvolds knew of the
alleged defects. There is no testimony that the Estvolds had the expertise
to recognize construction problems even if they had seen them. Simply

establishing the mere existence of an alleged defect is not enough. Failure
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to provide evidence linking the existence of alleged defect with some
knowledge on the seller’s part does not serve to create a genuine issue of
fact, and thus, does not serve to defeat summary judgment. Green, 136
Wn.2d at 100; Kelsey at 235; Nauroth at 393-94. McCormick would like
to rely on circumstantial evidence, but first, she must provide an
evidentiary link supporting her speculative assertions. Without such
evidence, there is no issue of material fact.

3. Knowledge cannot be imputed to the Estvolds through
Bennett.

EAN13

McCormick tries to argue that Bennett was the Estvolds’ “agent”,
and thus, knowledge that Bennett had should be imputed to the Estvolds.
There are two critical problems with this argument. First and most
importantly, McCormick ignores the on-point case law in the homeowner
context. Where a homeowner believes that repairs were adequate, the
homeowner is relieved from further liability absent evidence that they
knew that the repairs were inadequate. Luxon, 42. Wn. App. 261; see also
Svendsen at 503. The Estvolds have testified that they had no further
problems after the repairs. CP 132-35, 141-46, 149, 154-55, 157. There is
no evidence to the contrary. This undercuts the argument that a
contractor’s “knowledge” exposes the homeowner to further liability.

The disclosure statute also protects the homeowner when relying
upon information from licensed contractors or persons performing within
their expertise. RCW 64.06.050(1). McCormick suggests that the

Estvolds failed to “prove” that Bennett had sufficient expertise. Brief of
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Appellant at 20. McCormick confuses the respective burdens. Mr. Couch
testified that Bennett “was in the business of doing environmental
assessment (including mold related work), cleanup, and repair work.” CP
624. Mr. Couch generally described the work done, and the usual
practices of his company. CP 624-26. Mr. Couch testified that the
company actually performing the work was, in fact, licensed and bonded
at the time. CP 624-25. In contrast, McCormick has failed to provide any
evidence that Bennett did not have sufficient expertise. It was
McCormick’s burden to provide sufficient evidence to raise a question of
material fact, if indeed this issue is material at all. McCormick’s
allegations, even if believed, do not counter the fact that Bennett was not
performing work within the company’s expertise.

In addition, there is no evidence that Bennett knew of the
problems, so therefore, there was no knowledge to impute. Nor can
McCormick argue such knowledge through circumstantial evidence. As
with Sloan and the other cases discussed above, a builder can be found to
have knowledge of defects only where there is evidence (1) that the
builder constructed or oversaw the construction in question; and (2)
evidence or testimony that the builder was experienced and/or otherwise
was familiar with the applicable standards. Here, McCormick spends a
great deal of time arguing that Bennett was an incompetent contractor.
Once again, she cannot argue it both ways. If Bennett is incompetent,
McCormick then lacks the critical evidentiary link of expertise needed to

use circumstantial evidence to raise a question of fact as to whether or not
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Bennett had actual, subjective knowledge of the defects. If there is
insufficient evidence to show that Bennett had actual, subjective
knowledge of the alleged defects, then there is insufficient evidence to

show that any such knowledge is imputed to the Estvolds.

D. McCormick Had Notice of All Alleged Defects, Relieving the
Estvolds of Any Further Duties.

McCormick asserts that it is “unfair” to expect a prospective buyer
to bear the burden of investigation of potential defects. However, under
McCormick’s argument, every prospective seller would be responsible for
an invasive inspection of their home and any previous repairs. This is
hardly fair, either. The question is thus, who bears responsibility to
further investigate the true nature and extent of the prior problems
identified in the disclosures, the Estvolds as the sellers, or McCormick as
the buyer? Fortunately, Washington law answers that question.

Washington law does not allow a purchaser who had notice of a
defect to bring claims against the homeowner. Instead, Washington law
puts the onus on the purchaser to inquire further. Atherton, 115 Wn.2d at
525 (citing Dalarna Mgmt. Corp., 51 Wn. App.); see also Luxon, 42 Wn.
App. at 264, and Obde v. Schlemeyer, 56 Wn.2d 449, 452, 353 P.2d 672
(1960). The purchaser is responsible for any failures in ascertaining the
true nature and extent of known defects. /d.

There is not a single Washington case affirming a claim of
constructive fraud where there was surface evidence of the defect, no

matter how slight, at the time of sale. Dalarna, 51 Wn. App.; see also
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Luxon, 42 Wn. App. at 264; Obde, 56 Wn.2d at 452, 353 P.2d 672
(1960)(additional citations omitted). Constructive fraud is limited to cases
where there is absolutely no evidence of the defect at the time of sale, as
any such evidence triggers the duty to investigate. /d. at 214-15; see also

Atherton, 115 Wn.2d at 525.
It is undisputed that McCormick had pre-sale notice of the alleged

defects. At most, McCormick simply did not appreciate their full nature
or extent. McCormick’s claims thus fail even if there was proof that the
Estvolds knew or “should have known” of the alleged defects:
e McCormick saw the RPTDS disclosures when she first looked
at the home. CP 171.
e McCormick noted water spotting in the office. CP 163-64.
e McCormick knew about the previous leak in the office/library.
CP 174.
e McCormick knew of repairs on the home relating to the leak
and mold that are at the core of her claim. CP 22-23.
e McCormick knew there was swelling of the LP siding, and
knew of the pending class action lawsuit. CP 165-68.
e McCormick had an 1-800 number to call regarding her
assigned claim under the LP class action lawsuit, but did not
call it until after the sale. CP 166-68.
e McCormick saw that the sheetrock around the skylights was

“bumpy.” CP 214.
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e McCormick’s inspection report recommended checking the
property for potential drainage problems. CP 192-93, 235.
e McCormick’s inspection report noted that the water stains were
dry, but “it is reccommended that these stains be monitored for
potential leakage.” CP 194, 243.
e McCormick did not pursue a more in-depth inspection
specifically investigating the areas at issue. CP 190-91.
McCormick’s own reports claim that she discovered alleged defects upon
“careful, reasonable inspection.” Therefore, under Atherton, 115 Wn.2d,
and Dalarna, 51 Wn. App., McCormick accepted the risk — and
responsibility — for the extent of defects that allegedly arose from the
previously disclosed problems and repairs. This undercuts the fourth and
final leg of McCormick’s appeal.

McCormick alleges that she relied on the Estvolds’ representation
that the repairs had been fixed, and that her reliance on the Estvolds’
representation that the repairs fixed the problem constituted an adequate
“investigation” into the issue, turning the burden back on the Estvolds.
Washington courts have similarly rejected such claims. A homeowner is
entitled to rely on their belief that repairs were adequate, absent knowledge
of ongoing problems. McCormick had to offer admissible evidence that
the Estvolds knew that the repairs were inadequate. See, e.g., Luxon, 42.
Wn. App. 261. McCormick has never provided any such evidence.

Public policy in Washington does not support McCormick’s

position, either. To follow McCormick’s logic, every homeowner would
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be bound to perform an invasive inspection before selling their home, in
order to ascertain whether there were any potential latent defects. Every
homeowner would be bound to investigate every person they ever hired to
perform repairs, and to re-inspect the repairs after they were done, despite
having no further problems. This is not what the law requires.

The Washington Legislature has affirmed the respective allocation
of duties to investigate through the passage of the residential sale
disclosure statute. Disclosures are made on the basis of the seller’s “actual
knowledge.” CP 17. The RPTDS advises the seller to hire a qualified
specialist to inspect the property.

FOR A MORE COMPREHENSIVE
EXAMINATION OF THE SPECIFIC
CONDITION OF THIS PROPERTY YOU
ARE ADVISED TO OBTAIN AND PAY
FOR THE SERVICES OF A QUALIFIED

SPECIALIST TO INSPECT THE
PROPERTY ON YOUR BEHALF ...

Id. McCormick’s own inspectors did not report seeing any of the
problems she alleges the Estvolds had some duty to know about. CP 228-
80. There is nothing reasonable about projecting responsibility onto the
Estvolds given the facts of this case.

E. The Trial Court Properly Awarded Fees and Costs to Estvolds.

1. The trial court was correct in awarding the Estvolds their
attorneys’ fees and costs for successfully defending
McCormick’s contract and tort claims, as all claims arose
out of the parties’ contract.

00353740.DOC -44-



On appeal, McCormick argues that the trial court erred in awarding
the Estvolds a portion of their attorneys’ fees and costs pursuant to the
contract, asserting that her tort claims did not arise from the parties’
contract. Brief of Appellant at 37-40. McCormick is wrong on the facts
and the law.

First, there is no dispute that attorneys’ fees in Washington are
recoverable where provided for by contract, statute, or recognized ground
of equity. Brief of Appellant at 37 (citing Tradewell Group, Inc. v. Mavis,
71 Wn. App. 120, 126, 857 P.2d 1053 (1993)). There is also no dispute
that the purchase and sale contract in this case contained an attorney fee
provision. CP 1-27; 219 (Y q).

Second, McCormick herself (before losing on summary judgment)
claimed entitlement to recovery of her own attorney’s fees and costs based
on this contractual fee provision.'"® McCormick argued in her Response to
Defendants’ Motion for Summary Judgment that: “All claims asserted
are related to the contract, including negligent misrepresentation
(even though it is a tort) and therefore the prevailing party will be
awarded its fees at the resolution of the matter.” CP 387. Judge Linda

Lee was not impressed with McCormick’s unseemly flip of position on

0 ¢cp 127 (Complaint, § 4.4 (Intentional Misrepresentation: “As a result of Defendant’s
misrepresentations, Ms. McCormick has been damaged in an amount to be proven at trial,
including reasonable attorney’s fees and legal costs.”); 4.5 (Negligent
Misrepresentation: “Ms. McCormick is entitled to damages in an amount to be proven at
trial, including reasonable attorney’s fees and costs.”); 99 4.6 and 4.7 (Constructive Fraud
and Fraudulent Concealment: Same request for fees); 19 4.8 and 4.9 (Breach of Contract:
Same request for fees, citing Paragraph q of the parties’ Purchase and Sale Agreement);
5 of Request for Relief (“For judgment awarding Ms. McCormick her costs and
attorney’s fees incurred herein under the Purchase and Sale Agreement, paragraph q.”)).
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reconsideration, RP 11, at 27-28. Judge Lee found that all of McCormick’s
claims arose out of the parties’ contract. RP II, pp. 37-38.

The trial court’s August 25, 2006 Order and Judgment awarding
the Estvolds’ fees and costs is consistent with Washington law. Our
courts have consistently awarded fees to the prevailing party in the
defense of tort claims based on contractual fee provisions, such as the fee
provision in this case. See Elliott Bay Seafoods, Inc. v. Port of Seattle,
124 Wn. App. 5, 15, 98 P.3d 491(2004)(awarding defendant its attorney
fees and costs incurred in defense of tort claims (including negligent
misrepresentation) based on contractual provision in lease between the
parties); Brown v. Johnson, 109 Wn. App. 56, 34 P.3d 1233 (2001)
(awarded fees where purchaser prevailed on tort claims arising out of the
contract for the sale of a home).

Most recently, the Washington Supreme Court awarded fees in
Alejandre, a factual similar case where the parties’ purchase and sale
agreement provided that attorney fees and costs “shall be awarded to the
prevailing party in any dispute relating to the transaction.” Alejandre,
2007 WL 616064 at 9 9 35. This is the same contractual provision present
in this case. CP 219 (] q). Importantly, the Alejandre court also awarded
fees and costs on appeal, as provided for by the parties’ contract. /d. §37.

Alejandre confirms what has always been Washington law: where
the parties’ purchase and sale agreement provides for attorney’s fees to the
“prevailing party,” as it does here (CP 219 q q), the prevailing party is

entitled to fees for all claims, including extracontractual ones. Alejandre,
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2007 WL 616064 935; see also RCW 4.84.330; Leingang v. Pierce
County Med. Bureau, Inc., 131 Wn.2d 133, 143, 930 P.2d 288 (1997);
Brown, 109 Wn. App. at 58-59. Pursuant to contract, the Estvolds are
entitled to reasonable attorneys fees for their successful (albeit belabored)
defense against McCormick’s numerous unsubstantiated claims.

McCormick’s citations to the contrary are inapposite. Neither of
the cases cited by McCormick involved claims arising from a homeowner
purchase and sale agreement, and neither of the two cases dealt with
claims arising from the contract itself. See Pearson v. Schubach, 52 Wn.
App. 716, 723, 763 P.2d 834 (1988)(tortious interference with business
expectancy and conspiracy); Lincor Contractors, Ltd. v. Hyskell, 39 Wn.
App. 317, 324, 692 P.2d 903 (1984)(no recovery under fee provision in
construction loan agreement, as no action to enforce the terms of the
contract); see also CR 715-16. Brown and Alejandre verity that
misrepresentation and fraud claims in the context of a residential sale
governed by a purchase and sale agreement will trigger the attorney’s fees
provision in that contract, and apply to fees incurred in defending
extracontractual claims.

2. Trial court erred in not awarding the full attorney’s fees and
costs requested.

With respect to the Estvolds’ cross-appeal, the Estvolds ask the
Court to amend the trial court’s judgment awarding fees and costs only as
to the amount awarded. Under the statute (RCW 4.84.330) permitting an

award of attorneys’ fees in an action on a contract that provides for fees,
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the trial court’s discretion is limited to deciding the amount of reasonable
fees to award. Metropolitan Mortg. & Securities Co., Inc. v. Becker, 64
Wn. App. 626, 632, 825 P.2d 360 (1992).

In this case, the Estvolds presented their Motion for Entry of Order
and Judgment Determining Attorneys’ Fees and Costs, which was
supported by the initial Declaration of Carmen Rowe, and later, the
Supplemental Declaration of Jason M. Whalen. CP 686-706, CP 810-20.
In the Supplemental Declaration of Whalen, the Estvolds claimed
entitlement to all of their fees incurred through the hearing date, which
totaled $38,772.50, plus $3,233.90 in costs. CP 810-20. The basis for the
request for fees was set forth in detail as to hourly rates, time incurred, and
work performed. /d.

McCormick’s basic objection as to amount was that she should not
have to pay for the Estvolds’ fees and costs incurred in pursuing insurance
coverage for her claims. In response to opposing counsel’s objection, the
parties estimated the range of a potential offset would be $5,663.00 to
$6,500.00. CP 810-20 (Supp. Decl. of Whalen); CP 722-57 (Plaintiff’s
Response to Motion for Fees). The Estvolds disputed the propriety of any
offset, given that all fees and costs were incurred as a result of the costly
litigation filed and perpetuated by McCormick. RP II, pp. 30-34.

Upon review of the documentation supporting the Estvolds’ fee
request, the trial court found that (1) the hourly rates for the work
performed were reasonable; and (2) the hours spent to pursue insurance

coverage were not recoverable. After reviewing the hours and actual work
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performed, the trial court awarded $29,000.00 in attorneys’ fees to the
Estvolds, plus costs as requested. RP II, pp. 37-38; CP 823-25.

The Estvolds believe the trial court’s exercise of discretion was
improper, as “but for” McCormick’s pursuit of the litigation the Estvolds
would not have incurred the fees for the pursuit of insurance coverage. "'
Moreover, even offsetting the $38,772.00 fee request by, at most, the
$6,500.00 offset claimed by McCormick, the Estvolds argue that the
Court’s award should have been, at the very least, the sum of $32,272.00.
The trial court found the hourly rates and time incurred to be reasonable,
with the exception of the insurance claim work. The Estvolds respectfully
request the Appellate Court, after reviewing the record, modify the fee
award to the sum of at least $32,272.00, but preferably to $38,772.00.

F. Estvolds are Entitled to Fees on Appeal Pursuant to RAP 18.1.

Pursuant to RAP 18.1, the Estvolds request their attorneys’ fees
and costs incurred on appeal. As set forth in RAP 18.1(a), if applicable
law grants to a party the right to recover attorney fees or expenses on
review, the party must request the fees and expenses as provided in this
rule. For the reasons set forth at length above, the Estvolds have a
contractual right to recover their attorneys’ fees and costs of defense, not
only at the trial court but on appeal before this Court. Reeves v. McClain,
56 Wn. App. 301, 311, 783 P.2d 606 (1989)(contractual provision for

award of attorney fees at trial supports award of attorney fees on appeal);

"' The Estvolds were unsuccessful in obtaining any coverage for the
claims asserted by McCormick in this litigation.
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Marine Enterprises, Inc. v. Security Pacific Trading Corp., 50 Wn. App.

768, 774, 750 P.2d 1290 (1988). The Estvolds request fees on appeal.
VI. CONCLUSION

The trial court correctly dismissed McCormick’s claims as a matter
of law, given the compete nonexistence of any admissible evidence
supporting McCormick’s claims, not even enough to raise any questions
of material fact. McCormick’s case simply did not measure up.
McCormick failed to offer any admissible evidence that the Estvolds knew
of the alleged problems with the home. McCormick failed to offer any
admissible evidence that the Estvolds should have known of alleged
problems, or that it was unreasonable to honestly convey the full extent of
their previous experiences. McCormick failed to demonstrate that she
could meet her burdens of proof at trial. At best, Washington law
precludes McCormick’s claims as she had notice of disclosed problems
and repairs, and could have ascertained the full nature and extent of those
defects before the sale.

The only evidence on the record supports the only conclusions that
any reasonable person could reach: the Estvolds disclosed all that they
knew. Their disclosures were consistent with the observations of
McCormick’s own inspectors. Given the lack of any disputed issue of
material fact, the Estvolds are entitled to judgment, as a matter of law.
The trial court’s Order Granting Summary Judgment and its Order and
Judgment for fees should be affirmed. The Estvolds are also entitled as a

matter of law to their attorney’s fees and costs, both below and on appeal.
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RESPECTFULLY SUBMITTED this Qf[day of April, 2007.
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Westlaw,

- P.3d -

--- P.3d ----, 2007 WL 616064 (Wash.)
(Cite as: --- P.3d ----)

H

Briefs and Other Related Documents

Alejandre v. BullWash.2007.0nly the Westlaw
citation is currently available.

Supreme Court of Washington,En Banc.
Arturo ALEJANDRE and Norma Alejandre,
husband and wife, Respondents,

v.

Mary M. BULL, a single person, Petitioner.

No. 76274-1.

Argued Sept. 29, 2005.
Decided March 1, 2007.

Background: After buyers purchased house with
defective septic system, they sued vendor alleging
fraudulent or negligent misrepresentation,
fraudulent concealment, and common law fraud.
The Superior Court, Walla Walla County, Donald
W. Schacht, J., ruled as a matter of law that buyers
had failed to prove their claims, and that their
claims were barred by the economic loss rule, and
dismissed. Purchasers appealed. The Court of
Appeals, 123 Wash.App. 611, 98 P.3d 844,
reversed. Review was granted.

Holdings: The Supreme Court, Madsen, J., held
that:

(1) economic loss rule barred misrepresentation
claim;

(2) plaintiffs did not demonstrate that defect could
not have been discovered through reasonable
inspection, as required to support fraudulent
concealment claim; and

(3) plaintiffs failed to demonstrate that they had
right to rely on allegedly fraudulent representations,
as required to support common law fraud claim.
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Court of Appeals judgment reversed.

Chambers, J., filed opinion concurring in result, in
which Sanders, J., joined.

[1] Appeal and Error 30 €-893(1)

30 Appeal and Error
30X VI Review
30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most
Cited Cases
An appellate court reviews the trial court's grant or
denial of a judgment as a matter of law de novo.

[2] Trial 388 €-139.1(9)

388 Trial
388VI Taking Case or Question from Jury
388VI(A) Questions of Law or of Fact in
General
388k139.1 Evidence
388k139.1(5)  Submission to  or
Withdrawal from Jury
388k139.19) k.
Evidence. Most Cited Cases

Substantial

Trial 388 €142

388 Trial
388VI Taking Case or Question from Jury

388VI(A) Questions of Law or of Fact in

General
388k142 k. Inferences from Evidence.

Most Cited Cases
A motion for judgment as a matter of law must be
granted when, viewing the evidence most favorable
to the nonmoving party, the court can say, as a
matter of law, there is no substantial evidence or
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reasonable inference to sustain a verdict for the
nonmoving party.

[3] Evidence 157 €597

157 Evidence
157XIV Weight and Sufficiency
157k597 k. Sufficiency to Support Verdict or
Finding. Most Cited Cases
“Substantial evidence” is evidence that is sufficient
to persuade a fair-minded, rational person of the
truth of a declared premise.

[4] Contracts 95 €1

95 Contracts
951 Requisites and Validity
95I(A) Nature and Essentials in General
95k1 k. Nature and Grounds of
Contractual Obligation. Most Cited Cases

Damages 115 €95

115 Damages
115VI Measure of Damages
115VI(A) Injuries to the Person
115k95 k. Mode of Estimating Damages
in General. Most Cited Cases

Damages 115 €-120(1)

115 Damages
115VI Measure of Damages
115VI(C) Breach of Contract
115k120 Failure to Perform in General
115k120(1) k. In General. Most Cited
Cases

Torts 379 €105

379 Torts
3791 In General

379k105 k. Purpose or Function of Tort Law.
Most Cited Cases
In general, whereas tort law protects society's
interests in freedom from harm, with the goal of
restoring the plaintiff to the position he or she was
in prior to the defendant's harmful conduct, contract
law is concerned with society's interest in
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performance of promises, with the goal of placing
the plaintiff where he or she would be if the
defendant had performed as promised.

In general, whereas tort law protects society's
interests in freedom from harm, with the goal of
restoring the plaintiff to the position he or she was
in prior to the defendant's harmful conduct, contract
law is concemed with society's interest in
performance of promises, with the goal of placing
the plaintiff where he or she would be if the
defendant had performed as promised.

In general, whereas tort law protects society's
interests in freedom from harm, with the goal of
restoring the plaintiff to the position he or she was
in prior to the defendant's harmful conduct, contract
law is concerned with society's interest in
performance of promises, with the goal of placing
the plaintiff where he or she would be if the
defendant had performed as promised.

[5] Torts 379 €=118

379 Torts

3791 In General

379k116 Injury or Damage from Act
379k118 k. Economic Loss Doctrine.

Most Cited Cases
The purpose of the “economic loss rule” is to bar
recovery for alleged breach of tort duties where a
contractual relationship exists and the losses are
economic losses; if the economic loss rule applies,
the party will be held to contract remedies,
regardless of how the plaintiff characterizes the
claims.

[6] Fraud 184 €32

184 Fraud
18411 Actions
1841I(A) Rights of Action and Defenses

184k32 k. Effect of Existence of Remedy
by Action on Contract. Most Cited Cases
“Economic loss rule” barred home purchasers from
bringing tort claim against vendor for fraudulent
and negligent misrepresentation, after buyers
discovered that home's septic system was faulty;
despite fact that specific risk of loss from defective
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septic system was not expressly allocated in parties'
contract, defective system at heart of plaintiffs'
claim was an economic loss within the scope of
their contract. Restatement (Second) of Torts § 552.

[7] Fraud 184 €22(1)

184 Fraud
1841 Deception Constituting Fraud, and Liability
Therefor
184k19 Reliance on Representations and
Inducement to Act
184k22 Duty to Investigate
184k22(1) k. In General. Most Cited
Cases
Home purchasers did not demonstrate that defect in
septic system could not have been discovered
through reasonable inspection, as required to
support fraudulent concealment claim against
vendor; purchasers accepted septic system even
though septic inspection report disclosed, on its
face, that inspection was incomplete.

[8] Fraud 184 €16

184 Fraud

1841 Deception Constituting Fraud, and Liability
Therefor

184k15 Fraudulent Concealment
184k16 k. In General. Most Cited Cases

Vendor's failure to inform purchasers of defect
constitutes fraudulent concealment when there is
concealed defect in premises of residential
dwelling; vendor has knowledge of the defect;
defect presents danger to the property, health or life
of the purchaser; defect is unknown to purchaser;
and, defect would not be disclosed by careful,
reasonable inspection by purchaser.

[9] Fraud 184 €=22(1)

184 Fraud
1841 Deception Constituting Fraud, and Liability
Therefor
184k19 Reliance on Representations and
Inducement to Act
184k22 Duty to Investigate
184k22(1) k. In General. Most Cited
Cases
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Home purchasers did not demonstrate that they
exercised sufficient diligence to attain right to rely
on vendor's allegedly fraudulent representations
about condition of defective septic system, as
required to support common law fraud claim against
vendor; purchasers were on notice that septic
system had not been completely inspected but failed
to conduct any further investigation and indeed,
accepted findings of incomplete inspection report.

Albert Joseph Golden, Attorney at Law, Walla
Walla, WA, for Petitioner.

Ronald Kurt McAdams, McAdams Ponti &
Wemette, Walla Walla, WA, for Respondents.

Diana M Kirchheim, Groen Stephens & Klinge
LLP, Bellevue, for Amicus Curiae Wash. Ass'n of
Relations.

Daniel Joseph Gunter, Riddell Williams PS, Shilpa
Bhatia, Wilson Smith Cochran Dickerson, Seattle,
for Amucis Curiae Wash. Defense Trial Lawyers.
MADSEN, J.

*1 9 1 Petitioner Mary M. Bull sold a house to the
respondents, Arturo and Norma Alejandre. The
Alejandres subsequently learned the septic system
was defective and sued Ms. Bull for fraudulently or
negligently misrepresenting its condition. The trial
court dismissed the Alejandres' claims after they
rested their case, determining as a matter of law that
the Alejandres had failed to prove their claims and
that the claims are barred by the economic loss rule.
The Court of Appeals reversed, concluding that
sufficient evidence was presented in support of the
claims and that the economic loss rule did not apply
because the parties did not contractually allocate
risk for fraudulent or misrepresentation claims.

9 2 We reverse the Court of Appeals. Under
Washington law, the defective septic system at the
heart of plaintiffs' claims is an economic loss within
the scope of the parties' contract, and the economic
loss rule precludes any recovery under a negligent
misrepresentation theory. There is no requirement
that a risk of loss must be expressly allocated in a
contract before a tort claim based on that loss will
be precluded under the economic loss rule. Further,
although under existing case law the plaintiffs'
fraudulent concealment claim based on Obde v.
Schlemeyer, 56 Wash.2d 449, 353 P.2d 672 (1960)
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is not barred by the economic loss rule, that claim
fails here because the Alejandres cannot meet their
burden to show the defect in the septic system could
not have been discovered through a reasonable
inspection. Finally, insofar as the Alejandres assert
common law fraud, they have failed to present
sufficient evidence to survive a motion under CR 50.

FACTS

4 3 Ms. Bull owned a single family residence that
was served by a septic system. The year before she
put the house up for sale, Ms. Bull noticed soggy
ground over the septic system. She hired William
Duncan of Gary's Septic Tank Service to pump the
tank. She also contacted Walt Johnson Septic
Service, which emptied the tank and patched a
broken pipe leading from the tank to the drain field.
In April 2000, Ms. Bull applied for a connection to
the city sewer, but when she learned there was a
$5,000 hook-up fee she abandoned the idea.

9 4 Ms. Bull placed her home on the market in
June 2000. In September 2001, Ms. Bull and the
Alejandres entered into an eamest money
agreement for the sale of Ms. Bull's home to the
Alejandres. This agreement contained Ms. Bull's
representation that the property was served by a
septic system and her promise to have the septic
tank pumped prior to closing. The earnest money
agreement contained an addendum providing,
among other things, that the sale was contingent on
an inspection of the septic system. It stated that “
[a]ll inspection(s) must be satisfactory to the Buyer,
in the Buyer's sole discretion.” Ex. 4. The
addendum also provided that if the buyer
disapproved of any inspection report, the buyer had
to notify the seller and state the objection. Ex. 4. If
the seller did not receive such notice, the inspection
contingency would be deemed satisfied. Ex. 4.

*2 9 5 As provided in the earnest money
agreement, a septic tank service (Walt's Septic Tank
Service) pumped the tank, and the Alejandres
received a copy of the bill. The bill stated on it that
the septic system's back baffle could not be
inspected but there was “[n]o obvious malfunction
of the system at time of work done.” Ex. 6. In
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addition, prior to closing Ms. Bull provided the
Alejandres with a seller's disclosure statement as
required by RCW 64.06.020."™N! She disclosed that
the house had a septic tank system which was last
pumped and last inspected in the fall 2000 and that *
Walt Johnson Jr. replaced broken line between
house and septic tank,” and she answered “no” to
the inquiry whether there were any defects in
operation of the septic system. Ex. 5.™N2 Ms. Bull
also disclosed that she was aware of changes or
repairs to the system. The Alejandres reviewed the
disclosure statement with their agent and then
signed the section of the disclosure statement
headed “BUYER'S WAIVER OF RIGHT TO
REVOKE OFFER.” Ex. 5. See RCW 64.06.030.
The Alejandres thus acknowledged, as expressly
explained in the disclosure statement, their duty to
pay diligent attention to any material defects which
are known to Buyer or can be known to Buyer by
utilizing diligent attention and observation.” Ex. 5.

9 6 Also prior to closing, the Alejandres lending
bank required an inspection of the property. The
resulting inspection report stated that its purpose
was to notify the client of all defects or potential
problems. The report indicated that the septic
system “Performs Intended Function” and stated
that “everything drains OK.” Ex. 7.

§ 7 On December 10, 2001, the sale closed. The
Alejandres moved into the house a week later. In
January 2002, the Alejandres smelled an odor
inside their home. They also heard “water gurgling
like it was coming back up.” Verbatim Report of
Proceedings at 15. They noticed a foul odor outside
the home as well, which they believed came from
the ground around the septic tank, which they said
was soggy. In February, they hired William Duncan
of Gary's Septic Tank Service. Mr. Duncan told the
Alejandres that he could pump the tank but could
not fix the problem because the drain fields were
not working. He also told the Alejandres that he
had told Ms. Bull that the drain fields were not
working and that she needed to connect to the city's
sewer system.

9 8 The Alejandres subsequently hired another
company to connect to the city sewer system.
During this work, the company discovered that the
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baffle to the outlet side of the septic system was
gone, thus allowing sludge from the septic tank to
enter the drain field and plug it.

9 9 The Alejandres sued Ms. Bull for fraud and
misrepresentation, claiming costs and damages
totaling nearly $30,000. After the plaintiffs rested
their case, Ms. Bull moved for judgment as a matter
of law. The court granted the motion, ruling that the
economic loss rule bars the Alejandres' claims and
that they failed to present sufficient evidence in
support of their claims. The court entered judgment
in favor of Ms. Bull and awarded her attorney fees
as provided for in the parties' purchase and sale
agreement.

*3 4 10 The Alejandres appealed. The Court of
Appeals reversed, holding that the Alejandres
presented sufficient evidence to take their claims to
the jury and that the economic loss rule does not
apply because the parties' contract did not allocate
risk for fraudulent or negligent misrepresentation
claims. Alejandre v. Bull, 123 Wash.App. 611, 626,
98 P.3d 844 (2004).

ANALYSIS

[17[2][3] 9 11 When reviewing a trial court's
decision on a motion for judgment as a matter of
law, the appellate court applies the same standard as
the trial court and reviews the grant or denial of the
motion de novo. Davis v. Microsoft Corp., 149
Wash.2d 521, 531, 70 P.3d 126 (2003). “A motion
for judgment as a matter of law must be granted °
when, viewing the evidence most favorable to the
nonmoving party, the court can say, as a matter of
law, there is no substantial evidence or reasonable
inference to sustain a verdict for the nonmoving
party.” ” Id. (quoting Sing v. John L. Scott, Inc.,
134 Wash.2d 24, 29, 948 P.2d 816 (1997)). “
Substantial evidence” is evidence that is sufficient *
‘to persuade a fair-minded, rational person of the
truth of a declared premise.” ” Davis, 149 Wash.2d
at 531, 70 P.3d 126 (quoting Helman v. Sacred
Heart Hosp., 62 Wash.2d 136, 147, 381 P.2d 605
(1963)).

€ 12 Ms. Bull maintains that the Alejandres' tort
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claims are precluded by the economic loss rule, as
the trial court ruled.

9 13 The economic loss rule applies to hold partics
to their contract remedies when a loss potentially
implicates both tort and contract relief. It is a *
device used to classify damages for which a remedy
in tort or contract is deemed permissible, but are
more properly remediable only in contract... °
[E]lconomic loss describes those damages falling on
the contract side of “the line between tort and
contract”.” ” Berschauer/Phillips Constr. Co. v.
Seattle Sch. Dist. No. 1, 124 Wash.2d 816, 822, 881
P.2d 986 (1994) (citation omitted) (quoting Wash.
Water Power Co. v. Graybar Elec. Co., 112
Wash.2d 847, 861 n. 10, 774 P.2d 1199, 779 P.2d
697 (1989) (quoting Pa. Glass Sand Corp. v.
Caterpillar Tractor Co., 652 F.2d 1165, 1173 (3d
Cir.1981))). The rule “ ‘prohibits plaintiffs from
recovering in tort economic losses to which their
entitlement flows only from contract’ ” because “ *
tort law is not intended to compensate parties for
losses suffered as a result of a breach of duties
assumed only by agreement.” ” Factory Mkt., Inc.
v. Schuller Int'l, Inc., 987 F.Supp. 387, 395
(E.D.Pa.1997) (quoting Duquesne Light Co. v.
Westinghouse Elec. Corp., 66 F.3d 604, 618 (3d
Cir.1995) and Palco Linings, Inc. v. Pavex, Inc.,
755 F.Supp. 1269, 1271 (M.D.Pa.1990)).

[4] 9§ 14 “Tort law has traditionally redressed
injuries properly classified as physical harm.”
Stuart v. Coldwell Banker Commercial Group, Inc.,
109 Wash.2d 406, 420, 745 P.2d 1284 (1987). It “is
concerned with the obligations imposed by law,
rather than by bargain,” and carries out a “
safety-insurance policy” that requires that products
and property that are sold do not ‘“unreasonably
endanger the safety and health of the public.” Id. at
421, 420, 745 P.2d 1284. Contract law, in contrast,
carries out an “expectation-bargain protection policy
> that “protects expectation interests, and provides
an appropriate set of rules when an individual
bargains for a product of particular quality or for a
particular use.” Id. at 420-21, 745 P.2d 1284. In
general, whereas tort law protects society's interests
in freedom from harm, with the goal of restoring the
plaintiff to the position he or she was in prior to the
defendant's harmful conduct, contract law is
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concerned with society's interest in performance of
promises, with the goal of placing the plaintiff
where he or she would be if the defendant had
performed as promised. Detroit Edison Co. v.
NABCO, Inc., 35 F.3d 236, 239 (6th Cir.1994); see
also Casa Clara Condo. Ass'n, Inc. v. Charley
Toppino & Sons, Inc., 620 So.2d 1244, 1246-47
(Fla.1993).

3

*4 94 15 The economic loss rule maintains the
fundamental boundaries of tort and contract law.”
Berschauer/Phillips, 124 Wash.2d at 826, 881 P.2d
986. Where economic losses occur, recovery 1is
confined to contract “to ensure that the allocation of
risk and the determination of potential future
liability is based on what the parties bargained for
in the contract.... If tort and contract remedies were
allowed to overlap, certainty and predictability in
allocating risk would decrease and impede future
business activity.” Id. A manufacturer or seller sets
prices in contemplation of, among other things,
potential contractual liability. See id. at 827, 881
P.2d 986. If tort liability is expanded to include
economic damages, parties would be exposed to * ¢
liability in an indeterminate amount for an
indeterminate time to an indeterminate class.” ” Id.
(quoting Justice Cardozo in Ultramares Corp. v.
Touche, Niven & Co., 255 N.Y. 170, 179, 174 N.E.
441, 74 A.LR. 1139 (1931)). “A bright line
distinction between the remedies offered in contract
and tort with respect to economic damages also
encourages parties to negotiate toward the risk
distribution that is desired or customary.”
Berschauer/Phillips, 124 Wash.2d at 827, 881 P.2d
986. In addition, the economic loss rule prevents a
party to a contract from obtaining through a tort
claim benefits that were not part of the bargain. See,
e.g., Daanen & Janssen, Inc. v. Cedarapids, Inc.,
216 Wis.2d 395, 408, 573 N.W.2d 842 (1998).

[5] 9 16 In short, the purpose of the economic loss
rule is to bar recovery for alleged breach of tort
duties where a contractual relationship exists and
the losses are economic losses. If the economic loss
rule applies, the party will be held to contract
remedies, regardless of how the plaintiff
characterizes the claims. See Snyder v. Lovercheck,
992 P.2d 1079, 1088 (Wy0.1999) (““ ‘when parties'
difficulties arise directly from a contractual
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relationship, the resulting litigation concerning
those difficulties is one in contract no matter what
words the plaintiff may wish to use in describing it’
” (quoting Beeson v. Erickson, 22 Kan.App.2d 452,
461, 917 P.2d 901 (1996))). Washington law
consistently follows these principles. See Stuart,
109 Wash.2d at 420-22, 745 P.2d 1284; Atherton
Condo. Apartment-Owners Ass'n Bd. of Dirs. v.
Blume Dev. Co., 115 Wash.2d 506, 799 P.2d 250
(1990); Touchet Valley Grain Growers, Inc. v. Opp
& Seibold Gen. Constr., Inc., 119 Wash.2d 334,
350-51, 831 P.2d 724 (1992); Berschauer/Phillips,
124 Wash.2d at 825-26, 881 P.2d 986; Staton Hills
Winery Co. v. Collons, 96 Wash.App. 590, 595-96,
980 P.2d 784 (1999); Carison v. Sharp, 99
Wash.App. 324, 994 P.2d 851 (1999); Griffith v.
Centex Real Estate Corp., 93 Wash.App. 202,
211-13, 969 P.2d 486 (1998). The key inquiry is the
nature of the loss and the manner in which it occurs,
i.e., are the losses economic losses, with economic
losses distinguished from personal injury or injury
to other property. If the claimed loss is an economic
loss, and no exception applies to the economic loss
rule, then the parties will be limited to contractual
remedies.

*5 4 17 The same fundamental approach applies to
products  liability claims governed by the
Washington Product Liability Actions Act, chapter
7.72 RCW (WPLA). The WPLA does not allow
recovery for direct or consequential economic
losses under the Uniform Commercial Code, Title
62A.RCW. RCW 7.72.010(6). Rather, the WPLA *
confines recovery to physical harm of persons and
property and leaves economic loss, standing alone,
to the Uniform Commercial Code.” Touchet Valley
Grain Growers, 119 Wash.2d at 351, 831 P.2d 724.
The court therefore applies a risk of harm analysis
in the product liability setting under the WPLA to
determine the nature of the damages and whether an
economic loss has occurred, id, but, as in other
cases, the focus is on the harm or injury and
whether it constitutes an economic loss.

4| 18 In Berschauer/Phillips, a general contractor
sought to recover economic damages in tort from an
architect, an engineer, and an inspector. We first
noted that the case was not governed by the WPLA,
and therefore turned to the common law to
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determine whether the economic loss rule precludes
recovery in tort. We held that the economic loss
rule applies to bar recovery of economic loss due to
construction  delays.  Berschauer/Phillips, 124
Wash.2d at 825-27, 881 P.2d 986. We expressly did
so in order to “align the common law rule on *
economic loss' with the Legislature's” application of
the rule under the WPLA to limit purely economic
damages to contract claims under the UCC. Id. at
827,881 P.2d 986.

[6] 9 19 The Alejandres maintain that the
economic loss rule does not apply in the context
here, i.e., the sale of a residence. However, as Ms.
Bull contends, in this state the economic loss rule
applies to tort claims brought by homebuyers.
Stuart, 109 Wash.2d at 417-22, 745 P.2d 1284;
Griffith, 93 Wash.App. at 212-13, 969 P.2d 486. N3
And, as in other circumstances, where defects
in construction of residences and other buildings are
concerned, economic losses are  generally
distinguished from physical harm or property
damage to property other than the defective product
or property. The distinction is drawn based on the
nature of the defect and the manner in which
damage occurred. In Stuart, 109 Wash.2d at
420-22, 745 P.2d 1284, and in Atherton, 115
Wash.2d 506, 799 P.2d 250, we declined to
recognize any tort cause of action for negligent
construction because the plaintiffs in each of these
cases presented no evidence of personal or physical
injury resulting from the manner in which the
condominium complexes in each case were
constructed and instead sought only economic
damages.

q 20 Here, the injury complained of is a failed
septic system. Purely economic damages are at
issue. See Stuart, 109 Wash.2d at 420, 745 P.2d
1284 (defects evidenced by internal deterioration
are characterized as economic losses); Griffith, 93
Wash.App. at 213, 969 P.2d 486 (same). There is
no question that the parties' relationship is governed
by contract. Thus, unless there is some recognized
exception to the economic loss rule that applies, the
plaintiffs' claim of negligence cannot stand because
they are limited to their contract remedies. No
exception to the economic loss rule has been
established.
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*6 94 21 The plaintiffs allege that Ms. Bull made
negligent misrepresentations about the condition of
the septic system contrary to the duty of due care
under the Restatement (Second) of Torts § 552
(1977). ™4 Both Berschauer/Phillips and Griffith
hold that although Washington recognizes a tort
claim for negligent misrepresentation under the
Restatement (Second) of Torts § 552 (1977), this
claim is not available when the parties have
contracted against potential economic liability.
Berschauer/Phillips, 124 Wash.2d at 827-28, 881
P.2d 986; Griffith, 93 Wash.App. at 212, 969 P.2d
486.

9 22 Accordingly, the Alejandres' reliance on §
552 and what must be proven under it is foreclosed
by our precedent. Because the parties' relationship
is governed by contract and the loss claimed is an
economic loss, the trial court correctly concluded
that plaintiffs' negligent misrepresentation claim
must be dismissed. See, e.g., Atherton, 115
Wash.2d at 526-27, 799 P.2d 250 (negligent
construction claim precluded where plaintiff sought
only economic damages).

9 23 The Court of Appeals held, however, that if
the parties fail to specifically allocate a risk of loss
in their contract, the economic loss rule does not
apply as to that risk. Alejandre, 123 Wash.App. at
626, 98 P.3d 844. This holding is inconsistent with
the weight of authority and with
Berschauer/Phillips.

9§ 24 In Berschauer/Phillips, we stated that our
holding limiting the recovery of economic loss due
to construction delays ensures “that the allocation of
risk and the determination of potential future
liability is based on what the parties bargained for
in the contract. We hold parties to their contracts.”
Berschauer/Phillips, 124 Wash.2d at 826, 881 P.2d
986. We did not say, however, that the parties will
be held to their bargained-for remedies only if they
explicitly addressed any or all potential economic
losses and allocated the risks associated with them.

9 25 Other courts have also rejected this premise.
Courts reason, instead, that the economic loss rule
applies where the parties could or should have
allocated the risk of loss, or had the opportunity to
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do so. In Nextel Argentina, SR.L. v. Elemar
International Forwarding, Inc., 44 F.Supp.2d 1306,
1309 (Fla.1999), the court saw * ‘no reason to
burden society as a whole with the losses of one
who has failed to bargain for adequate contractual
remedies.” ” (Quoting Airport Rent-A-Car, Inc. v.
Prevost Car, Inc., 660 So.2d 628, 630 (Fla.1995)).
The court held that the “economic loss rule prevents
recovery in tort for risks that should have been
allocated in a contract.” Nextel, 44 F.Supp.2d at
1309 (emphasis added). If the party could have
allocated its risk, the rule applies; all that is
required is that the party had an opportunity to
allocate the risk of loss. Mt. Lebanon Pers. Care
Home, Inc. v. Hoover Universal, Inc., 276 F.3d
845, 852 (6th Cir.2002); Lexington Ins. Co. v. W.
Roofing Co., 316 F.Supp.2d 1142, 1148
(D.Kan.2004); Nat'l Steel Erection, Inc. v. JA.
Jones Constr. Co., 899 F.Supp. 268, 274
(N.D.W.Va.1995); Nigrelli Sys., Inc. v. E.I. DuPont
de Nemours & Co., 31 F.Supp.2d 1134, 1138
(E.D.Wis.1999); BRW, Inc. v. Dufficy & Sons, Inc.,
99 P.3d 66, 73 (Colo.2004); Nw. Ark. Masonry, Inc.
v. Summit Specialty Prods., Inc., 29 Kan.App.2d
735, 744-45, 31 P.3d 982 (2001); Neibarger v.
Universal Coops., Inc., 439 Mich. 512, 521, 486
N.wW.2d 612 (1992) (quoting Spring Motors
Distribs., Inc. v. Ford Motor Co., 98 N.J. 555,
579-80, 489 A.2d 660 (1985)).

*7 4 26 Further, where allocation of risk occurs, it
can occur directly or indirectly. For example,
parties might allocate risk through express contract
terms, such as the inclusion of warranties, or
through the procuring of insurance, or risk might be
reflected in a lower price obtained by the buyer in
exchange for the risk falling on the buyer. Maersk
Line Ltd. v. CARE & ADM, Inc., 271 F.Supp.2d
818, 822 (E.D.Va.2003). As one court stated: “ °
Courts should assume that parties factor risk
allocation into their agreements and that the absence
of comprehensive warranties is reflected in the price
paid. Permitting parties to sue in tort when the deal
goes awry rewrites the agreement by allowing a
party to recoup a benefit that was not part of the
bargain.” ” Daanen & Janssen, 216 Wis.2d at 408,
573 N.W.2d 842 (quoting Stoughton Trailers, Inc.
v. Henkel Corp, 965 F.Supp. 1227, 1230
(W.D.Wis.1997)); see Nigrelli Sys., 31 F.Supp.2d at
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1138.

9§ 27 In fact, if a court permits a tort claim on the
ground that the parties have not expressly allocated
a particular risk, it interferes with the parties'
freedom to contract. Rich Prods. Corp. v. Kemutec,
Inc., 66 F.Supp.2d 937, 968-69 (E.D.Wis.1999),
affd, 241 F.3d 915 (7th Cir.2001); see also Maersk
Line, 271 F.Supp.2d at 822 (* ‘to permit a party to
a broken contract to proceed in tort where only
economic losses are alleged would eviscerate the
most cherished virtue of contract law, the power of
the parties to allocate the risks of their own
transactions' " (quoting Princess Cruises, Inc. v.
General Elec. Co.,, 950 F.Supp. 151, 155
(E.D.Va.1996), rev'd on other grounds, 143 F.3d
828 (4th Cir.1998))); Snyder, 992 P.2d at 1087 (*“ *
[tlhe effect of confusing the concept of contractual
duties, which are voluntarily bargained for, with the
concept of tort duties, which are largely imposed by
law, would be to nullify a substantial part of what
the parties expressly bargained for-limited liability’
” (quoting Isler v. Texas Oil & Gas Corp., 749 F.2d
22,23 (10th Cir.1984))).

q 28 In accord with the overwhelming weight of
authority from other jurisdictions, and under our
decision in Berschauer/Phillips, the economic loss
rule applies regardless of whether the specific risk
of loss at issue was expressly allocated in the
parties' contract.

9 29 Finally, on this issue, a cautionary note is
added. There is some suggestion that the economic
loss rule applies only if the contract is between two
sophisticated parties. However, we observed in
Berschauer/Phillips, 124 Wash.2d at 827, 881 P.2d
986, that the “unsophisticated consumer” is
deprived of economic damages under the WPLA.
Just as the economic loss rule applies under the
WPLA to ‘“unsophisticated” parties, the same
bright line distinction between the remedies offered
in contract and tort with respect to economic
damages,” Berschauer/Phillips, 124 Wash.2d at
827, 881 P.2d 986, may apply to “unsophisticated”
parties who enter a contract on essentially equal
footing. ™5 If there is significant disparity in
bargaining power, likely accompanied by some
other contractual infirmity, then there may be an
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issue as to enforceability of the contract-a different
question from whether tort remedies should be
available.

*8 9 30 The Alejandres’ negligent
misrepresentation tort claim is precluded under the
economic loss rule for the reasons explained above.

[7] 4 31 The plaintiffs also assert a claim of
fraudulent concealment. In Atherton, we rejected
the plaintiffs claim of negligent construction as
barred by the economic loss rule, but in the same
opinion held that there was an issue of fact as to
whether the defendant had fraudulently concealed
construction practices violating the building code
and therefore the trial court had erred in dismissing
the plaintiffs' claim for fraudulent concealment on a
motion for summary judgment. Atherton, 115
Wash.2d at 523-27, 799 P.2d 250. Thus, under
Atherton, the Alejandres' fraudulent concealment
claim is not precluded by the economic loss rule.

[8] 9 32 However, the fraudulent concealment
claim fails because, as the trial court ruled, the
Alejandres failed to present sufficient evidence to
support the claim. Under Obde, 56 Wash.2d 449,
353 P.2d 672, and similar cases, the vendor's duty
to speak arises (1) where the residential dwelling
has a concealed defect; (2) the vendor has
knowledge of the defect; (3) the defect presents a
danger to the property, health, or life of the
purchaser; (4) the defect is unknown to the
purchaser; and (5) the defect would not be disclosed
by a careful, reasonable inspection by the purchaser.
Atherton, 115 Wash.2d at 524, 799 P.2d 250. The
Alejandres failed to meet their burden of showing
that the defect in the septic system would not have
been discovered through a reasonably diligent
inspection. In fact, the Alejandres accepted the
septic system even though the inspection report
from Walt's Septic Tank Service disclosed, on its
face, that the inspection was incomplete because the
back baffle had not been inspected. The testimony
at trial showed that this part of the septic system
was relatively shallow and easily accessible for
inspection. A careful examination would have led to
discovery of the defective baffle and to further
investigation.
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[9] 9 33 Next, insofar as the Alejandres have
asserted common law fraud theories, they have
failed to present sufficient evidence of the nine
elements of fraud. See Williams v. Joslin, 65
Wash.2d 696, 697, 399 P.2d 308 (1965). In
particular, they have failed to present sufficient
evidence as to the right to rely on the allegedly
fraudulent representations about the condition of the
septic service. The “right to rely” element of fraud
is intrinsically linked to the duty of the one to whom
the representations are made to exercise diligence
with regard to those representations. Id. at 698, 399
P.2d 308; Puget Sound Nat'l Bank v. McMahon, 53
Wash.2d 51, 54, 330 P.2d 559 (1958). As
explained, the Alejandres were on notice that the
septic system had not been completely inspected but
failed to conduct any further investigation and
indeed, accepted the findings of an incomplete
inspection report. Having failed to exercise the
diligence required, they were unable to present
sufficient evidence of a right to rely on the allegedly

fraudulent representations. FNG6

*9 ¢ 34 Accordingly, the trial court correctly
determined, as to the Alejandres' fraudulent
conveyance and fraudulent representation theories,
that Ms. Bull was entitled to judgment as a matter
of law under CR 50 because the Alejandres failed
to present sufficient evidence in support of these
theories.

9 35 Finally, we turn to Ms. Bull's request for
attorney fees. The parties purchase and sale
agreement provides that attorney fees and costs
shall be awarded to the prevailing party in any
dispute relating to the transaction. Ex. 4; see RCW
4.84.300. Accordingly, Ms. Bull is entitled to
attorney fees as the prevailing party, at trial, as the
trial court ruled, and on appeal and discretionary
review, to be awarded pursuant to RAP 18.1.

CONCLUSION

9 36 In this case involving the sale of a residence
with a defective septic system, we hold that the
economic loss rule applies and forecloses the
buyers' claim that the seller negligently
misrepresented the condition of the septic system.
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The buyers' claim of fraudulent conveyance is not
subject to the economic loss rule. However, the
buyers failed to present sufficient evidence on this
claim and on their claims of fraudulent
misrepresentation to take these issues to the jury.
The trial court properly dismissed all of the claims
under CR 50 at the close of the plaintiffs-buyers'
case.

4| 37 We reverse the Court of Appeals and reinstate
the trial court's judgment, including the award of
attorney fees and costs, and we award attorney fees
and costs to Ms. Bull for the appeal and this
discretionary review, as provided for in the parties'
contract.

WE CONCUR: GERRY L. ALEXANDER C.J,
CHARLES W. JOHNSON, SUSAN OWENS,
MARY E. FAIRHURST, JAMES M. JOHNSON,
BOBBE J. BRIDGE, JJ.CHAMBERS, .
(concurring in result).

*10 9 38 I agree with the majority in result but
write separately to suggest a different analytical
approach to the economic loss rule.

9 39 Like the majority, I would reject Arturo and
Norma Alejandre's negligent misrepresentation
claim. Once the economic loss rule is applied, this
negligent misrepresentation claim is revealed to be
a breach of contract claim, not remediable in tort.
Like the majority, I would hold that the contract
does not control the Alejandres' fraudulent
concealment claim. In this state, fraud is not a
contract claim. Like the majority, I would hold that
the Alejandres failed to present sufficient evidence
on all of their claims and that the trial court
properly dismissed them.

9 40 Unlike the majority, I do not believe that the
best approach to the economic loss rule is to find it
bars recovery for any undefined economic loss
between parties whose relationship is governed by
contract unless an exception applies. Cf majority at
----. The economic loss rule is a misnomer, and the
majority mistakes the name of the doctrine for its
function.

9 41 Instead, I would approach the economic loss
rule in light of what it is: a tool we use to ensure
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that tort is tort, contract is contract, and that each
comes with its own remedies. The distinction
between tort and contract matters because our
society has made the rational choice to limit
contract remedies to the typically efficient remedies
laid out by the specific contract signed by the
parties or provided by background contract and
commercial law. Spring Motors Distribs., Inc. v.
Ford Motor Co., 98 N.J. 555, 561, 489 A.2d 660
(1985)."NT Our society has also made the rational
choice that tort remedies should make the victim
whole and thus often include significant
consequential damages, such as pain and suffering,
which are generally inappropriate for mere breaches
of contract. See Rardin v. T & D Mach. Handling,
Inc., 890 F.2d 24, 25-26 (7th Cir.1989). Only after 1
determined that there was a potential question as to
whether a suit filed in tort should instead sound in
contract would I examine whether the loss was,
rightly understood, an “economic loss”-that is to
say, a ‘“‘commercial loss,” properly addressed in
contract law. Miller v. U.S. Steel Corp., 902 F.2d
573, 574 (7th Cir.1990). In this case, either
approach achieves the same results.

§| 42 The majority aptly recites the relevant facts.
Mary Bull, an elderly widow, sold her home to a
young couple. The house had a septic system that
had needed significant repair in recent years. A
repairman told her that her system was unrepairably
defective and that she should connect to the city's
sewer system. Bull made some initial inquiries
about connecting to the sewer system but did not
follow through.

*11 9 43 At the time the Alejandres made an offer
on the house, the septic system was performing
adequately. Bull disclosed that she had had the
system repaired recently. She did not disclose (and
it appears may not have remembered or understood)
the extent of the septic system's problems or that
she had been told to connect to the city's sewer
system.

9 44 Before buying Bull's home, the Alejandres
had her septic system inspected by two different
inspectors. Their inspectors reported that the septic
system appeared to be working, though one
cautioned that he was unable to examine parts of it.
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Unfortunately, shortly after the Alejandres
purchased the home, the system began to fail. By
chance, the Alejandres sought help from the very
person who had originally told Bull that the system
was fatally flawed. In the end, the couple spent
around $30,000 to have adequate plumbing in a
house they purchased for $115,000.

The Economic Loss Rule

4| 45 Bull argues, and the trial court agreed, that
the Alejandres' claims are barred by the “economic
loss rule.” Claims for breach of contract and some
tort claims, especially products liability claims,
often bear great similarity to one another. Tort
remedies are often, perhaps always, significantly
larger than contract remedies. It appears to me that
the economic loss rule is a response to the risk that
the tort remedies available in products liability law,
if applied in contract law, could gut it. One way we
have prevented the death of contract is through the
economic loss rule. It prevents one party to a
contract from rewriting the damage provisions after
a breach by styling the case in tort. As the
inimitable Judge Richard Posner put it:

The insight behind the [economic loss rule] doctrine
is that commercial disputes ought to be resolved
according to the principles of commercial law rather
than according to tort principles designed for
accidents that cause personal injury or property
damage. A disputant should not be permitted to opt
out of commercial law by refusing to avail himself
of the opportunities which that law gives him.

Miller, 902 F2d at 575, see also
Berschauer/Phillips Constr. Co. v. Seattle Sch.
Dist. No. 1, 124 Wash.2d 816, 821, 881 P.2d 986
(1994); E. River S.S. Corp. v. Transamerica
Delaval, Inc., 476 U.S. 858, 866, 872-74, 106 S.Ct.
2295, 90 L.Ed.2d 865 (1986) (warning that without
some sort of analytical tool to separate them, “
contract law would drown in a sea of tort”); Seely v.
White Motor Co., 63 Cal.2d 9, 403 P.2d 145, 45
CalRptr. 17 (1965) (first clearly articulating an
economic loss rule to divide tort and contract

remedies.) ™N?

9§ 46 I say the rule is unfortunately named because
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describing the “loss” as economic is not particularly
helpful and can be positively misleading. Again, as
Judge Posner quite aptly noted:

*12 It would be better to call it a ‘commercial loss,’
not only because personal injuries and especially
property losses are economic losses, too-they
destroy values which can be and are monetized-but
also, and more important, because tort law is a
superfluous and inapt tool for resolving purely
commercial disputes. We have a body of law
designed for such disputes. It is called contract law.

Miller, 902 F.2d at 574.

9 47 “Economic loss” (for which I suggest we read
in our heads ‘“commercial loss”) includes ¢ ‘the
diminution in the value of [a] product because it is
inferior in quality and does not work for the general
purposes for which it was manufactured and sold.” ”
Christopher Scott D'Angelo, The Economic Loss
Doctrine: Saving Contract Warranty Law from
Drowning in a Sea of Torts, 26 U. Tol. L.Rev. 591,
592 (1995) (quoting Comment, Manufacturers’
Liability to Remote Purchasers for ‘Economic
Loss' Damages-Tort or Contract?, 114 U. Pa.
L.Rev. 539, 541 (1966)). It “is called in law an *
economic loss,” to distinguish it from an injury to
the plaintiff's person or property (property other
than the product itself), the type of injury on which
a products liability suit usually is founded.” Miller,
902 F.2d at 574.

9| 48 Thus, merely because a loss can be expressed
in economic terms, it is not necessarily an
economic loss” triggering application of the
unfortunately named “economic loss rule.” See
Miller, 902 F.2d at 575. 1 recognize that this is the
sort of linguistic perversity that gets lawyers
laughed at. Nonetheless, I point it out because I fear
the majority may be misunderstood as holding that
we start from the position that any damage, or at
least any property damage, that can be expressed in
a dollar figure is presumptively an economic loss
and the economic loss rule will keep a case out of
tort (whether or not a contractual relation that could
give rise to relief exists) unless an exception
applies. While in most cases, that will get us to the
right type of law, it is a needlessly complicated way
to approach the problem.
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9 49 In my view, we should start by recognizing
that the “economic loss rule” is the analytical tool
we use to determine whether a dispute implicates
tort or contract law in those cases that could
potentially sound in either. Cf. Berschauer/Phillips,
124 Wash.2d at 826, 881 P.2d 986; see also
Factory Mkt., Inc. v. Schuller Int'l, Inc., 987
F.Supp. 387, 395 (E.D.Pa.1997). ™3 Once the
choice is made, then the applicable measure of
damages either in tort or contract, may be applied.
This approach empowers contracting parties to
negotiate remedies just like any other contract term,
while recognizing the tort duties of care all owe to
all. Berschauer/Phillips, 124 Wash.2d at 821-28,
881 P.2d 986. It also gives appropriate deference to
the legislature's decision to impose different statutes
of limitations in different areas of law. See
generally Spring Motors Distribs., 98 N.J. at 561,
489 A.2d 660. Especially in products liability, an
area of law that had its origins in contracts before
finding its home in tort, the economic loss rule can
be very helpful in deciding whether a particular *
products liability” case is really a breach of contract
claim in disguise. See generally E. River, 476 U.S.
at 871, 106 S.Ct. 2295; Miller, 902 F.2d 573.

q§ 50 We have used the economic loss rule in
residential purchase and sale disputes already.
Atherton Condo. Apartment-Owners Ass'n Bd. of
Dirs. v. Blume Dev. Co., 115 Wash.2d 506, 526-27,
799 P.2d 250 (1990); Stuart v. Coldwell Banker
Commercial Group, Inc, 109 Wash.2d 406,
417-21, 745 P.2d 1284 (1987); Griffith v. Centex
Real Estate Corp., 93 Wash.App. 202, 213, 969
P.2d 486 (1998). Often in the real property context,
the breach of contract is revealed when the property
suffers damage. Property damage often invokes tort
remedies, but, “[i]ncidental property damage,
however, will not take a commercial dispute outside
the economic loss doctrine; the tail will not be
allowed to wag the dog.” Miller, 902 F.2d at 576
(citing Chi. Heights Venture v. Dynamit Nobel of
Am., Inc., 782 F.2d 723, 726-29 (7th Cir.1986)).

*13 € 51 This demonstrates why understanding “
economic loss” to mean ‘‘commercial loss” would
be helpful. When a piece of property is bought that
is worth less because of a property defect, that is
easily understood to be a commercial loss. But that
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exact same damage caused by a ftrespass or
nuisance, or occurring in a products liability
context, may well sound in tort. In those cases, the *
loss,” properly understood, is not a commercial loss
and does not arise from a breach of contract. While
the loss can be expressed in economic terms (and
what cannot be in these days?) the damage should
properly be understood to be a property damage,
potentially giving rise to relief in tort.

9 52 While negligent misrepresentation may sound
in tort, see Restatement (Second) of Torts § 552
(1977), in this case, the claim falls under the
contract these parties signed. The remedies
available to the parties are controlled by the
contract between the parties.

9 53 Turning briefly to whether there is potential
relief in contract, under the inspection addendum to
the contract, the Alejandres were authorized to
inspect the septic system and required to notify Bull
that they found it unsatisfactory within 10 days.
Fairly read, that contractual language put a duty of
due diligence on the Alejandres to take steps to
protect themselves and to anticipate that Bull might
not have complete knowledge of the workings of an
underground system. Cf Ex. 5 (“Buyer
acknowledges the duty to pay diligent attention to
any material defects which are known to Buyer or
can be known to Buyer by utilizing diligent
attention and observation.”). Thus, it was the
Alejandres' duty, under the purchase and sale
agreement, to exercise due diligence and to satisfy
themselves that the septic system was acceptable. If,
upon a reasonably diligent inspection, they
discovered the septic system was not in good
working order, their remedy under the purchase and
sale agreement was to rescind the contract or seek
other contract remedies. I conclude under the facts
of this case that the contract controls, and this claim
properly sounds in contract, not tort. To recover,
they must prove that the contract they signed was
breached. They have not done so. I agree with the
majority that the economic loss rule takes this case
to contract, and under the contract, they have no

claim. FN4

Fraud
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*14 9 54 The majority is correct that the economic
loss rule does not preclude the Alejandres'
fraudulent concealment claim. Majority at ---- - ----
(citing Atherton, 115 Wash.2d at 523-27, 799 P.2d
250). Whether we see this as an exception to the
economic loss rule or simply that we recognize that
in this state, being defrauded is a dignitary injury,
not a commercial one, we reach the same result. I
concur with the majority that the Alejandres have
not submitted sufficient evidence to go to the jury
with this claim, or on their common law fraud
theories. 1 also agree with the majority that Bull is
entitled to her attorney fees.

CONCLUSION

9§ 55 A house was purchased with a defective
septic system. I do not wish to minimize the
significant injury the Alejandres have suffered
because of this. The cost of repair was close to a
third of the purchase price of the house. I too would
be outraged and looking for someone to sue.

9 56 But the Alejandres' claim for negligent
misrepresentation was primarily a claim for a
commercial loss, stemming from an alleged beach
of contract. To recover in tort, * ‘there must be a
showing of harm above and beyond disappointed
expectations evolving solely from a prior agreement.
> Factory Mkt., 987 F.Supp. at 396 (quoting Sun
Co., 939 F.Supp. at 371). They have not shown this,
nor have they proved breach of contract. While a
fraud claim is not barred by the economic loss rule,
they have not submitted sufficient evidence to take
theirs to the jury. I concur with the majority in
result.

WE CONCUR: Justice RICHARD B. SANDERS.

FN1. Chapter 64.06 RCW contains
requirements for sellers of residential real
property to make certain disclosures unless
the buyer has expressly waived the right to
receive the disclosure statement or the sale
is exempt from the disclosure requirements
under RCW 64.06.010. RCW 64.06.020(1)
. If the buyer does not waive the right, the
buyer can, in the buyer's sole discretion,
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rescind the eamest money agreement
within three business days after receipt of
the disclosure statement. RCW 64.06.030.

FN2. The Alejandres maintain that Ms.
Bull knew that the disclosure statement
was wrong in stating that the tank was last
pumped in the fall, rather than in May
2000, and that a broken pipe was replaced
between the house and the tank, rather than
between the tank and the drain field. At
trial Ms. Bull was unsure why she said “fall
» rather than “May” and she testified that
the line was not broken between the house
and the tank. The Alejandres also
maintain that Ms. Bull failed to disclose
that she had to do her laundry outside the
home because of the failed system. Ms.
Bull says she did not disclose that she did
her laundry outside the home for one
month because the problem with the
system was taken care of by the time she
filled out the disclosure form.

FN3. Other courts have applied the
economic loss rule to homeowners alleging
construction defects. In Casa Clara, 620
So.2d at 1247, the court stated:

If a house causes economic disappointment
by not meeting a purchaser's expectations,
the resulting failure to receive the benefit
of the bargain is a core concemn of
contract, not tort, law. There are
protections for homebuyers, however, such
as statutory warranties, the general
warranty of habitability, and the duty of
sellers to disclose defects, as well as the
ability of purchasers to inspect houses for
defects. Coupled with homebuyers' power
to bargain over price, these protections
must be viewed as sufficient when
compared with the mischief that could be
caused by allowing tort recovery for purely
economic losses. Therefore, we again *
hold contract principles more appropriate
than tort principles for recovering
economic loss without an accompanying
physical injury or property damage.”
Florida Power & Light [Co. .
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Westinghouse Elec. Corp.], 510 So.2d
[899,] 902 [ (Fla.1987) ]. If we held
otherwise, ‘“‘contract law would drown in a
sea of tort.” FEast River [S.S. Corp. v.
Transamerica Delaval, Inc.], 476 U.S.
[858,] 866[, 106 S.Ct. 2295, 90 L.Ed.2d
865 (1986) 1.

(Citation and footnotes omitted.)

FN4. The Alejandres briefing to the Court
of Appeals also relies on § 552 for their
argument that alternatively, Ms. Bull made
“innocent  misrepresentations.” Just as
reliance on this tort provision is foreclosed

insofar as alleged negligent
misrepresentation is concerned, it is also
foreclosed for alleged innocent
misrepresentation.

FNS5. Exact parity in bargaining power is
not required. Mt. Lebanon, 276 F.3d at 852

FN6. The Alejandres urge the court to
hold that the economic loss rule does not
apply to claims of fraud in the inducement,
and they argue their fraud claims are
claims of fraud in the inducement. We are
aware that some courts recognize a broad
exception to the economic loss rule that
applies to intentional fraud. E.g., First
Midwest Bank, N.A. v. Stewart Title Guar.
Co., 218 111.2d 326, 337, 843 N.E.2d 327,
300 Ill.Dec. 69 (2006) (citing Moorman
Mfg. Co. v. Nat'l Tank Co., 91 111.2d 69,
88-89, 435 N.E.2d 443, 61 Ill.Dec. 746
(1982)). Other courts recognize a limited
exception to the economic loss rule for
fraudulent misrepresentation claims that
are independent of the underlying contract
(sometimes referred to as fraud in the
inducement) but only where the
misrepresentations are extraneous to the
contract itself and do not concern the
quality or characteristics of the subject
matter of the contract or relate to the
offending party's expected performance of
the contract. See, e.g, Huron Tool &
Eng's Co. v. Precision Consulting Servs.,

Inc., 209 Mich.App. 365, 532 N.W.2d 541
(1995) (leading case); Marvin Lumber &
Cedar Co. v. PPG Indus., Inc, 223 F.3d
873, 884-87 (8th Cir.2000); Rich Prods.,
66 F.Supp.2d at 977; Indem. Ins. Co. v.
Am. Aviation, Inc., 891 So.2d 532, 537
(Fla.2004). We need not address the
question whether any or all fraudulent
representation claims should be foreclosed
by the economic loss rule because we
resolve  the  Alejandres' fraudulent
representation claims on other grounds.

FNI1. As the New Jersey Supreme Court
noted:

[A] seller's duty of care generally stops
short of creating a right in a commercial
buyer to recovery a purely economic loss.
Thus viewed, the definition of a seller's
duty reflects a policy choice that economic
losses inflicted by a seller of goods are
better resolved under principles of contract
law. In that context, economic interests
traditionally have not been entitled to
protection against mere negligence.

Spring Motors Distribs.,, 98 N.J. at 579,
489 A.2d 660.

FN2. Over the years, the economic loss
rule has been applied in cases where there
was no privity of contract between the
parties. This is because there are types of
injuries for which the law gives no remedy,
and injuries to third parties stemming from
someone else's breach of contract are often
(though not always) of that type. Properly
used, the economic loss rule can be a
useful tool to tell us if the claim is also of
that type. Cf. Spring Motors Distribs., 98
N.J. at 561, 489 A.2d 660. None of this is
before us  today. See  generally
Berschauer/Phillips, 124 Wash.2d 816,
881 P.2d 986.

FN3. As the Pennsylvania District Court
noted:

In general, the economic-loss doctrine
prohibits plaintiffs from recovering in tort
economic losses to which their entitlement
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flows only from a contract.”” “The rationale
of the economic loss rule is that tort law is
not intended to compensate parties for
losses suffered as a result of a breach of
duties assumed only by agreement.”
Compensation for losses suffered as a
result of a breached agreement “requires
an analysis of damages which were in the
contemplation of the parties at the
origination of the agreement, an analysis
within the sole purview of contract law.” *
In order to recover negligence, ‘there must
be a showing of harm above and beyond
disappointed expectations evolving solely
from a prior agreement. A buyer,
contractor, or subcontractor's desire to
enjoy the benefit of his bargain is not an
interest that tort law traditionally protects.’
Factory Mkt, 987 F.Supp. at 395-96
(quoting  Duquesne  Light Co. v
Westinghouse Elec. Corp., 66 F.3d 604,
618 (3d Cir.1995); Palco Linings, Inc. v.
Pavex, Inc., 755 F.Supp. 1269, 1271
(M.D.Pa.1990); Auger v. Stouffer Corp.,
1993 U.S. Dist. LEXIS 12719, at *9, No.
CIV.A.93-2529, 1993 WL 364622, at *3
(E.D.Pa. AugJ3l, 1993); Sun Co. wv.
Badger Design & Constructors, Inc., 939
F.Supp. 365, 371 (E.D.Pa.1996)).

FN4. I disagree slightly with the majority
that “the economic loss rule applies
regardless of whether the specific risk of
loss at issue was expressly allocated in the
parties' contract.” Majority at ----. Rather I
would say that whether or not a claim
sounds in tort or contract is not dependent
upon whether or not the parties have
allocated the risk. The contractual risk
allocation goes to whether a contractual
term has been breached, not to whether a
case sounds in tort or contract.

Wash.,2007.

Alejandre v. Bull

--- P.3d ----, 2007 WL 616064 (Wash.)
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NWMLS Form No. 17 . © Copyright 2001
W.A.R. Form No. D-5 . . . Northwest Multiple Listing Service
Rev. 07/01 REAL PROPERTY TRANSFER DISCLOSURE STATEMENT + ALL RIGHTS RESERVED

Page 1 of 5 Pages

1 To be used in transfers of residenti.al r;al property, including multi-family dwellings up to four units; new construction; condominiums not subject
to a public offering statement, certain timeshares, and manufactured and mobile homes. See RCW Chapter 64.06 and Section 43,22.432 for

further explanations.
INSTRUCTIONS TO THE SELLER

Please complete the following form. Do not leave any spaces blank. If the question clearly does not apply to the property write “NA”. If the
answer is “yes” to any asterisked (*) item(s), please explain on attached sheets. Please refer to the line number(s) of the question(s) when you
provide your explanation(s). For your protection you must date and initial cach page of this disclosure statement and each attachment. Delivery of
the disclosure statement must occur not later than five (5) business days, uniess otherwise agreed, after mutual acceptance of a written purchase

and sale agreement between Buyer and Seller.

NOTICE TO THE BUYER
THE FOLLOWING DISCLOSURES ARE MADE BY THE SELLER(S), CONCERNING THE CONDITION OF THE PROPERTY LOCA-

TED AT _\2018 Nyonza SW

cry _Leakewood , COUNTY___ Phrerce. (“THE PROPERTY™) OR AS LEGALLY DESCRIBED
ON THE ATTACHED EXHIBIT A. DISCLOSURES CONTAINED IN THIS FORM ARE PROVIDED BY THE SELLER ON THE BASIS
OF SELLER’S ACTUAL KNOWLEDGE OF THE PROPERTY AT THE TIME THIS DISCLOSURE FORM IS COMPLETED BY THE
SELLER. YOU HAVE THREE (3) BUSINESS DAYS (UNLESS BUYER AND SELLER AGREE OTHERWISE) FROM THE SELLER'S
DELIVERY OF THIS SELLER’S DISCLOSURE STATEMENT TO RESCIND YOUR AGREEMENT BY DELIVERING YOUR SEPA.
RATE SIGNED WRITTEN STATEMENT OF RESCISSION TO THE SELLER, UNLESS YOU WAIVE THIS RIGHT AT OR PRIOR TO

ENTERING INTO A PURCHASE AND SALE AGREEMENT.

THE FOLLOWING ARE DISCLOSURES MADE BY THE SELLER AND ARE NOT THE REPRESENTATIONS OF ANY REAL
ESTATE LICENSEE OR OTHER PARTY. THIS INFORMATION IS FOR DISCLOSURE ONLY AND IS NOT INTENDED TO BE A
PART OF ANY WRITTEN AGREEMENT BETWEEN THE BUYER AND THE SELLER. :

FOR A MORE COMPREHENSIVE EXAMINATION OF THE SPECIFIC CONDITION OF THIS PROPERTY YOU ARE ADVISED TO
OBTAIN AND PAY FOR THE SERVICES OF A QUALIFIED SPECIALIST TO INSPECT THE PROPERTY ON YOUR BEHALF, FOR
EXAMPLE, ARCHITECTS, ENGINEERS, LAND SURVEYORS, PLUMBERS, ELECTRICIANS; ROOFERS, BUILDING INSPECTORS,
OR PEST AND DRY ROT INSPECTORS. THE PROSPECTIVE BUYER AND THE OWNER MAY WISH TO OBTAIN

ROFESSIONAL ADVICE OR INSPECTIONS OF THE PROPERTY AND TO PROVIDE FOR APPROPRIATE PROVISIONS IN A
CONTRACT BETWEEN THEM WITH RESPECT TO ANY ADVICE, INSPECTION, DEFECTS OR WARRANTIES.

Seller X is/ _ is not occupying the property.

I. SELLER’S DISCLOSURES:
* If you answer “Yes” to a question with an asterisk (*), then attach a copy or explain. If necessary, use an attached sheet.

- YES NO DON'T

1. TITLE
KNOW
A. Do you have legal authority to sell the property? X O O
*B. Is title to the property subject to any of the following?
(1) First right of refusal o z: -
(2) Option — X O
(3) Lease or rental agreement : g D
(4) Life estate = | I
*C. Are there any encroachments, boundary agreements, or boundary disputes? O X] G
*D. Are there any rights of way, easements, or access limitations that may _ X 0
affect the owner’s use of the property?
*E. Are thcré any written agreements for joint maintenance of an easement or right of way? M X i
*F. Is there any study, survey project, or notice that would adversely affect the property? = X =
*G. Are there any pending or existing assessments against the property? - X |
*H. Are there any zoning violations, nonconforming uses, or any unusual restrictions on the — X 0
subject property that would affect future construction or remodeling?
— *[. Isthere a bounqary survey for the property? bvd . —
*].  Are there any covenants, conditions, or restrictions which affect the property? _ ]X r;)

PLEASE NOTE: Covenants, conditions, and restrictions which purport to forbid or restrict the conveyance, encumbrance, occupancy,
or lease of real property to individuals based on race, creed, color, sex, national origin, familial status, or disability are void, unenforceable

and illegal .RCW 49.60.224.

SELLER'S INITIAL: <] % DATE:_ {~2.0-0% SELLER'S INITIAL: ¢ DATE: [-Q0-06%
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2. WATER

A. Household Water

(i) The source of the water is ] Public [ Community [ Private [ Shared

(2) Water source information:

*a, Are there any written agreements for shared water source?

*b. Is there an easement (recorded or unrecorded) for access to and/or maintenance of

the water source?
*c. Are any known problems or repairs needed?

*d. Does the source provide an adequate year round supply of potable water?
*(3) Are there any water treatment systems for the property? ] Leased ] Owned

B. Irrigation
(1) Are there any water rights for the property?

*(2) If they exist, to your knowledge, have the water rights been used during the last

five-year period?
*(3) If so, is the certificate available?

C. Outdoor Sprinkler System
(1) Is there an outdoor sprinkler system for the property?

*(2) Are there any defects in the outdoor sprinkler system?

3. SEWER/SEPTIC TANK SYSTEM

A. The property is served by:

M\Public sewer main [_] Septic tank system [_] Other disposal system

(describe)

B. If the property is served by a public or community sewer main, is the house connected

to the main?

— C. Is the property currently subject to a sewer capacity charge? l(_) /A—

D. If the property is connected to a septic tank system:

(1) Was a permit issued for its construction, and was it approved by the city or county

following its construction?
(2) When was it last pumped?

*(3) Are there any defects in the operation of the septic tank system?

(4) When was it last inspected?

By whom:

(5) How many bedrooms was the septic tank system approved for?

bedrooms

*E. Are any plumbing fixtures, including laundry drain, not connected to the septic tank/sewer

system?
If not explain:

*F. Are you aware of any changes or repairs to the septic tank system?

G. Is the septic tank system, including the drainfield, located entirely within the boundaries of

the property?

4. STRUCTURAL

*A. Has the roof leaked?
If yes, has it been repaired?

SELLER'S lNITlAL:(T-(‘: DATE: [-Q0~073

SELLER'S INITIAL: £'¢_

© Copyright 2001
Northwest Multiple Listing Service

ALL RIGHTS RESERVED

YES NO DON'T
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x o =
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*B.

*D.

*E.

—

*F.

*G.

Have there been any conversions, additions or remodeling?

*(1) If yes, were all building permits obtained?

"*(2) If yes, were all final inspections obtained?

Do you know the age of the house? If yes, year of original

construction: | AC\|

Do you know of any settling, slippage, or sliding of either the house or other structures/
improvements located on the property? If yes, explain:

Do you know of any defects with the following: (Please check applicable itenis)
__ Foundations ] Decks X Exterior Walls L.A. Std\ns
KChimncys@osu\dqg) % Interior Walls T Fire Alarms
"t Doors T Windows ! Patios
" Ceilings " Slab Floors " Driveways
. Pools i Hot Tub_ . Sauna
T Sidewalks . Outbuildings {1 Fireplaces
" Garage Floors 3 Walkways —1 Wood Stoves
" Other

Was a pest or dry rot, structural or “whole house” inspection done? When and by

whom was the inspection completed?  Seat, 14cn)

Since assuming ownership, has your property had a problem with wood destroying organisms

and/or have there been any problems with pest control, infestations, or vermin?

5. SYSTEMS AND FIXTURES
If the following systems or fixtures are included with the transfer, do they have any existing
defects:

*A.
*B.

*C.

*D.
*E.
*F.
*G.
*H.
* 1

Electrical system, including wiring, switches, outlets, and service
Plumbing system, including pipes, faucets, fixtures, and toilets
Hot water tank

Garbage disposal

Appliances

Sump pump

Heating and cooling systems

Security system ~  Leased Z Owned

Other

6. COMMON INTEREST

A.

B.

*C.
*D.

) .
SELLER'S INITIAL: \C DATE: |- 0~03

Is there a Home Owners’ Association?
Name of Association

Are there regular periodic assessments?
$ per ~ month [ years
"7 Other

Are there any pending special assessments?
Are there any shared “common areas” or any joint maintenance agreements (facilities such
as walls, fences, landscaping, pools, tennis courts, walkways, or other areas co-owned in

undivided interest with others)?

SELLER'S INITIAL: K$

Northwest Multiple Listing Service

CICTL D)L

(1

]

1)

© Copyright 2001

ALL RIGHTS RESERVED
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YES - NO DON'T 144
KNOwW 145
7. GENERAL 146
*A.. Is there any settling, soil, standing water, or drainage problems on the property? = Z . 147
*B. Does the property contain fill material? O —~ < 148
*C. Is there any material damage to the property or any of the structure from fire, wind, C X = 149
floods, beach movements, earthquake, expansive soils, or landslides? 150
*D. Is the property in a designated flood plain? - X — 151
*E. Has the local (city or county) planning agency designated your property as a i X — 152
“frequently flooded arca™? 153
*F. Are there any substances, materials, or products that may be an environmental hazard O X = 154
such as, but not limited to, asbestos, formaldehyde, radon gas, lead-based paint, fuel or 155
chemical storage tanks, and contaminated soil or water on the subject property? 156
*G. Are there any tanks or underground storage tanks (e.g., chemical, fuel, etc.) on the ] 2 = 157
property? 158
*H. Has the property ever been used as an illegal drug manufacturing site? M X - 159
8. LEAD BASED PAINT (Applicable if the house was built before 1978.) 160
A. Presence of lead-based paint and/or lead-based paint hazards (check one below): 161
D Known lead-based paint and/or lead-based paint hazards are present in the housing 162
(explain). 163
164
{_] Seller has no knowledge of lead-based paint and/or lead-based paint hazards in the housing. 165
B. Records and reports available to the Seller (check one below): 166
[ Seller has provided the purchaser with all available records and reports pertaining to 167
lead-based paint and/or lead-based paint hazards in the housing (list documents below). 168
' 169
170
[[] Seller has no reports or records pertaining to lead-based paint and/or lead-based paint hazards 171
in the housing. 172
9. MANUFACTURED AND MOBILE HOMES 173
If the property includes a manufactured or mobile home for which title has not been eliminated pursuant to RCW Chapter 65.20, 174
*A. Did you make any alterations to the home? NM. ~ = = 175
If yes, please describe the alterations: 176
*B. Did any previous owner make any alterations to the home? - — — 177
If yes, please describe the alterations: 178
10. FULL DISCLOSURE BY SELLERS 179
180

A. Other conditions or defects: ‘
*Are there any other material defects affecting this property or its value that a prospective buyer n Pa 0 181

should know about? 182

B. Verification . 183
The foregoing answers and attached explanations (if any) are complete and correct to the best of Seller’s knowledge and Seller has 184
received a copy hereof. Seller agrees to defend, indemnify and hold real estate licensees harmless from and against any and all claims 185

that the above information is inaccurate. Seller authorizes real estate licensees, if any, to deliver a copy of this disclosure statement to 186

other real estate licensees and all prospective buyers of the Property. ) 187

Date: M, ;07) ADO’) Date: -0 ~-63 188

Seller )7" M Seller 'I(aqd_\ Zﬂj}‘(’(&L , 189

V X . —— T

SELLER'S INITIAL: DATE: |=20-0D SELLER'S INITIAL: K c_ DATE: /-do-03 190
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;n. BUYER'S ACKNOWLEDGEMENT 191
A. Buyer acknowledges the duty t0 pay diligent attention to any material defects which are knows to Buyse or can be lmown to Buyer by 192
utilizing diligent sttentios and observation. -103

* B. Buysr1oknowledges and undcratands that the disclosures sat forih a this stateent sad in any amendments to tiis statsment are made 194
only by the Scller and not by any ratl estatc licenses or other party, Buysr acknowledges that, pursuant to RCW 64.06.050 (), real 193
satate licantaes are not liabls for inaccurats informstion provided by Selier, cxcapt 1o the extont thet real estats licensees know of such 196

inscenrsts information. This information is for discloaure only and Is not intended to bs a part of the written agresment between Buyer - 197
198

and Sefier.
C. Buyst (which term Jncludss all persons signing the “Buyer's acosptance” poriion of this disclosure ststemeat below) herchy 199
acknowledges reseipt of a capy of this disclosure statement (including mtachments, if sny) bearing Seller's signatura(s), 200
D. If the house was builk priot 1o 1978, Buyer acknowledges reccipt of the pamphict Protect Your Family From Lead in Your Home. 201

DISCLOSURES CONTAINED IN THIS FORM ARE PROVIDED RBY THE SELLER ON THE BASIS OF SELLER’S ACTUAL KNOW- 202
LEDGE OF THE PROPERTY AT THE TIME OF DISCLOSURE. YOU, THE BUYER, HAVE THREE (3) BUSINESS DAYS (UNLESS 203
OTHBRWISE AGREED) FROM THE SELLER'S DELIVERY OF THIS SELLER'S DISCLOSURE STATEMENT TO RESCIND YOUR
AGREEMENT BY DELIVERING YOUR SBPARATE SIGNED WRITTEN STATRMENT OF RESCISSION TO THE SELLER UNLBSS 208
YOU WAIVE THIS RIGHT OF RESCISSION,

BUYER HEREBY ACKNOWLEDGES RECEIPT OF A COPY OF THIS REAL PROFERTY TRANSFER DISCLOSURE STATEMENT 207
AND ACKNOWLEDGES THAT THB DISCLOSURES MADE HEREIN ARE THOSE OF THE SELLER ONLY, AND NOT OF ANY 208

REAL ESTATE LICENSEE OR OTHER PARTY. ‘ 209
210

21

212

213
214

215

216
217
uyer has been advised of Buyzer's right to recsive a aompleted Rou! Property Transfer Disclosurs Statement. Buycr waives thar right. 218

DATE: 29

DATE:

BUYER: 220

BUYER:

If the answer is “Yes” to any asterisked (*) items, pleasc explnin below (use additionsl sheets if nacesgary). Please refer to the line nomber(s) of

203 YVV MMINVE TTILTTOO T7CNACOONT WUX TR-nv nn rme ome
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BENNETT TECHNICAL SERVICES, INC.

6429 S. Tacoma way, Suite 200 Tacoma, WA. 98409
.Phone: 253.472.9887 Fax: 253.472.2104

To: Terry Estvold 29Mar02
12018 Nyanza Rd. SW :
Lakewood, WA. 98499

Ref: Mold Inspection and mold removal.

Chimney flashing replacement, Removal and replacement of water
damaged top plate material (2X4) around chimney area inside of the home.

Addition of three roof vents and two thermostat controlled air
exchange fans. ‘

Removal and replacement of leaking roof shingles and replacement of
water damaged roof sheathing,

1. Mold inspection and removal. $450.00
2. Repair of water damaged roof sheathing and top plate material.
‘ $990.00

Total: $1440.00

+8.9% WA Sales Tax  $128.16
- $1568.16
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‘BENNETT TECHNICAL SERVICES, INC.

6429 S. Tacoma way, Suite 200 Tacoma, WA. 98409 ;
Phone: 253.472.9887 Fax: 253.472.2104 o

29Mar02

The home of Terry Estvold, located at 12018 Nyanza Rd. SW
Lakewood, WA. Was inspected for a possible mold problem in early March
of this year. It was found that poor installation of metal flashing designed to
keep water from leaking into the home was the cause of the water damaged
Sheetrock in the homeowner’s office. The flashing was removed and
replaced correctly.

The attic was also found to have poor ventilation causing a light
surface mold to adhere to the roof sheathing of the home. Three non-
mechanjcal roof vents as well as two thermostat controlled air exchange
ventilation fans were added to increase the airflow to proper levels to A
eliminate the mold friendly climate. The surface mold was removed and no
further problem should be experienced. Surface mold in attics is a common
occurrence in the Pacific Northwest, which is easily remedied when proper

ventilation is achieved.

23
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McCormick , Teresa

1166 Sw Florida

Portland , OR 97219

Re: 12018 Nyanza Rd. SW, Lakewood
)

Dear Mrs. McCo
At your requesy, and In your presence, a ¥isual inspection of the above referenced property was conducted on 05/14/2003 .
This inspection rt reflects the sasdal conditions of the property at the time of the inspection only. Hidden or concealed

defects cannot be included 1n this report. No warranty is either expressed or implied. This report is not an insurance policy,
nor a warranty service.

An camnest effort was made on your behalf to discover all visible defects, however, in the event of an oversight, maximum
liability must be limited to the fee paid. The following is an opinion report, expressed as a result of the inspection. Please
take time to review limitations contained in the inspection agreement.

REPORT SUMMARY

Overall, the home was constructed in a workmanlike manner, consistent with the local building trades and codes in effect at
the time of construcnion, and has average maintenance over the years. However in accordance with prevailing localreal estate

purchase agreements, the following items should be addressed:

Exterior

WALLS:

CONDITION:
Siding appears functional and within its useful life. Some siding was damaged/rotted from moisture in
places- typical of LP siding damage. The conditions reported on are the resuits of a careful visual
inspection. There is a possibility other damage or conditions conducive to damage may be present that are
not readily identifiable by visual means. This report is not a warranty or guarantee that all damage or
conditions conducive to damage associated with the composition siding have been identified.

Roof System

EXPOSED FLASHINGS: -

TYPE AND CONDITION:
Metal, Appears serviceable.

Foundaton / Structure

BASEMENT/CRAWL SPACE/FRAMING:

CRAWL SPACE:
Remove wood debris and trash from the crawl space area to prevent wood destroying insect infestation.
“Sub-floor insulation present and secure between floor joists. Evidence of prior rodent activity was noted.
You may wish to have treatment carried out by a licensed exterminator.
-

Heating

CONDITION OF HEATING SYSTEM(S):

GENERAL SUGGESTIONS:
Suggest cleaning/servicing blower motor, pilot light, vent system and burners by a licensed HVAC

——

specialist. —




Interior R

FLOORS: .
I'YPE & CONDITION:
Carpet, Vinyl, Wood, General condition appears serviceable, Carper was found lifting from bottom step of

stairwell. Recommend that this carpet be secured to the subfloor to prevent further damage and a possible
tripping hazard.
Kitchen / Laundry -
DISHW A SHER:
CONDITION:

Bathroom
MAIN UPSTAIRS BATHROOM AREA:

TUB/SHOWER AND WALLS:
Caulking and/or re-grounng is needed along base and sides of tub to prevent water intrusion.

MASTER BATHROOM AREA:
CONDITION OF SINK:
Appears serviceable, Drain appear serviceabie at left sink. The followin

Drainage is a bit slower than normal ar ri ght sink.

Electrical System
SWITCHES & OUTLETS:
Outlets: Overall Condition:
Appears serviceable. GFC] receptacle at rear yard was tested with Sperry GFCI tester and was found to be

defective. There appears o be an open neutral terminal at the outet and it should be repaired. Have a
licensed electrician make further evaluation and corrections as needed.

SMOKE DETECTORS

CONDITION
An alarm system is present. Smoke detectors may be tied into alarm system, therefore were not inspected.

. Contact the alarm company for testing procedures. At least one battery powered or hard-wired battery
back-up smoke detector should be provided on each floor and outside each sleeping room.

for these items. Other minor iterns are also noted in the following report and should receive eventual attention, but none of

them affect the habitability of the house and their correction is typically considered the responsibility of the purchaser. The
majority are the result of normal wear and tear.

g problems were noted at the draig:

A



Thank you for selecring our firm to do your pre-purchase home inspection. If
inspection report or the home, please feel free 1o call us.

Sincerely,

Scott DeSchryoer

Scott DeSchryver

Inspector -
Lighthouse Home Inspecrion, LLC
P.O. Box 884

Silverdale, WA 98383
253-380-8402

800-207-4857

you have any questions regarding the
1

2%



Inspection Report
12018 Nyanza Rd. SW
Lakewood, WA 98499

Prepared for: Mrs. Teresa McCormick

Prepared by: Lighthouse Home Inspection, LLC
P.0.Box 884
Silverdaie, WA 98383
253-380-8402 Fax: 253-853-7784




Report No. 0305141530McCormick

UTIT Y SERVACES: Page2

WATER
SOURCE: Pubiic. .
SEWAGE
DISPOSAL : Pubiic.
UTILITIES
STATUS: All utilifies on.
OTHER INFORMATION:
AREA: City.
BUILDING
OCCUPIED? Yes.
CLIENT
PRESENT: Yes.
REALTOR
NAME: Judy Bigelow.
COMPANY: Windemnere Real Estate.
ADDRESS: 9939Mickelberry Rd. NW
Silverdale, WA 98383 360-692-6102
REALTOR
PRESENT: Yes.
PAYMENT INFORMATION:
TOTAL FEE: 300.
REPORTLIMITATIONS

This report is intended only as a general guide to help the client make his own evaluation of the overall
condition of the home, and is not intended to reflect the value of the premises, nor make any representation as
to the advisability of purchase. The report expresses the personal opinions of the inspector, based upon his
visual impressions of the conditions that existed at the time of the inspection only. The inspection and report
are not intended to be technically exhaustive, or to imply that every component was inspected, or that every
possible defect was discovered. No disassembly of equipment, opening of walls, moving of furniture,
appliances or stored items, or excavation was performed. All components and conditions which by the nature of
their location are concealed, camoufiaged or difficult to inspect are exciuded from the report.

Systems and conditions which are not within the scope of the building inspection inciude, but are not limited to:
formaldehyde, lead paint, asbestos, taxic or flammable materials, and other environmental hazards; pest
infestation, playground equipment, efficiency measurement of insulation or heating and cooling equipment,
intemal or underground drainage or plumbing, ary systems which are shut down or otherwise secured: water
wells (water quality and quantity) zoning ordinances; intercoms: security systems; heat sensors; cosmetics or
building code conformity. Any general comments about these systems and conditions are informational only
and do not represent an inspection.

The inspection report should nct be construed as a compliance inspection of any governmental or non
governmental codes or regulations. The report is not intended o be a warranty or guarantee of the present or
future adequacy or performance of the structure, its systems, or their component parts. This report does not
constitute any express or implied warranty of merchantability or fitness for use regarding the condition of the
property and it should not be refied upon as such. Any opinions expressed regarding adequacy, capacity, or
expected life of components are general estimates based on information about similar components and
occasional wide variations are to be expected between such estimates and acal experience.

We certify that our inspectors have no interest, present or contemplated, in this property or its improvement and
no involvement with tradespeople or benefits derived from any sales or improvements. To the best of our
knowiedge and belief, all statements and information in this report are true and correct.

Should any disagreemert or dispute arise as a result of this inspection or report, it shall be decided by

A
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arbitration and shall be submitted for bi

nding, non-appealable arbitration to the American Arbitration Association
in accordance with its Construction Industry Arbitration Rules then obtaining, uniess the parties mutually agree

otherwise. In the event of a claim, the Client will allow the Inspection Company to inspect the claim pricr to any

repairs or waive the right to make the claim. Clignt agrees not to disturb or repair or have repaired anything
which may constitute evidence relating to the compilaint, except in the case of an emergency.
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Inspection Conditions
CLIENT & SITE INFORMATION:

DATE OF

INSPECTION: May 14, 2003.

TIME OF

INSPECTION: 03:30 PM.

CLIENT NAME: “Mrs. Teresa McCormick.

MAILING

ADDRESS: 1166 Sw Florida
Portland OR 97219,

CLIENT PHONE

#: 503-244-4766.

INSPECTION

SITE: 12018 Nyanza Rd. SW

Lakewood, WA 98499.
CLIMATIC CONDITIONS:

WEATHER: Cloudy.
SOIL
CONDITIONS: Wet.
APPROXIMATE
OUTSIDE
TEMPERATURE: 50 deg.
BUILDING CHARACTERISTICS:
ESTIMATED
AGE OF
BUILDING: Buying a newer home isnot a guarantee of a perfect house. New houses are

built to the current municipal code, which is a minmum set of standards. With
the number of contractors and subcontractors invalved in the construction of a
new home, itis not uncommon that some items may get overlooked. New
construction poses certain inspection challenges: there has been no time
frame of actual performance to evaluate, no years of “testing” and correction.
Do not be surprised by minor drying/shrinbdng/cracking in the building
materials. Become familiar with latex caulk and it's applications (check home
inprovement stores and home repair books for further information). If changes
occur that are more than minor and cosmetic in nature, consult your
homeowners warranty and then contact your builder.

BUILDING TYPE: Contemporary.

STORIES: 2

SPACE BELOW
GRADE: Crawl space.
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Site

This inspection is not intended to address or include any geological conditions or site stability information. For
information conceming these conditions, a geologist or soils engineer should be consulted. Anyreference to

DRIVEWAY:
TYPE: Asphalt.
CONDITION: Appears serviceable.
SIDEWALKS:
TYPE: Concrete.
CONDITION: Appears serviceabie.
LANDSCAPING:
CONDITION: Grounds appear to be maintained. Vegetation was noted to be in close

proximity to the structure. Although no contact exists with the structure at this
time, it is recommended that routine trimming of vegetation be performed to
prevent moisture problems and increase ventilation of the siding material.

FENCES & GATES

TYPE: Wood.
CONDITION: Appears functional. Fencing does not completely enclose the property around
Structure. Breaks in the fence-line exist
GRADING/ DRAINAGE:
SITE: Near level.
CONDITION: Grade at foundation appears serviceable, Recommend monitoring site

drainage during & after heavy rains.
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Roof System

ROOF:

ROOF DESIGN: Gable.

ROOF

COVERING: The roof covering is made of asphalt composition shingles , the most common
type of roof shingie used in this country.

ROOF ACCESS: Walked on roof.

CONDITION: Appears funconal and within useful life. Mass was observed growing on the
surface. Moss can damage the roof and will reduce its effective life. Remove
chemically, with caution. See your local building supply store for detailed
product availability and use. After removing cument moss consider installing
zinc flashing and/or "Tide Detergent" at the peaks of the affected sides of the
roof to prevent further growth. Remove celluiose debris was also noted on the
roof. Pine needles and twigs and retain moisture on the roof covering and lead
to deterioration of the shingles more quickly.

CHIMNEY:

MATERIAL: Metal.

CONDITION: Appears functional.
EXPOSED FLASHINGS:

TYPE AND

CONDITION: Metal, Appears serviceable.

We've found that gutters, downspouts and drains are often ignored, and not properly maintained. In our
experience, poorly-maintained gutters, downspouts and drains cause more damage to house exteriors and
foundations than any other component Gutters and downspouts should be cleaned twice a year (or more if
necessary); and , the system should be maintained and kept in good condition, to ensure that water flows
through the gutters to the downspouts, and then well away from the house.

GUTTERS & DOWNSPOUTS:

TYPE &
CONDITION;: Metal, Appears serviceable.
ATTIC AND INSULATION:
ROOF FRAME: Trusses.
CEILING FRAME: Trusses.
ROOF
SHEATHING: Oriented strand board.
ACCESSIBILITY
AND
CONDITION: Accessible. Mechanical exhaust vents controlied by humidity sensors were

found in the attic. These fans were putin place i reduce and prevent mold
growth in the attic area. The fan above the master bedroom areais fully
operational and responded to controls. The fan above the haliway attic access
did not function properly. It appears that the fan blades are obstructed and
adjustment is needed. The appeared dry with no evidence of leaks or moisture

i c[}
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Exterior

are present along with bowing, we routinely recommend further evaluation be made by a qualiﬂed structural
engineer. All exterior grades should aliow for surface and roof water to flow away from the fougdation. All
concrete floor slabs experience some degree of cracking due to shrinkage in the drying process. In most

instances floor coverings prevent recognition of cracks or settleme
campeting and other floor coverings are installed, the materials and
be determined.

ntin all but the most severe cases. Where
condition of the flooring underneath cannot

, lap joints, windows and doors) as well as

Siding appears functional and
within its useful life. Some
siding was damaged/rotted
from moisture in places-
typical of LP siding damage.

. The conditions reported on
Yiare the results of a carefu|
visual inspection. There is a
~ possibility other damage or
" conditions conducive to
o __damage may be present that
T not readily identifiable by
- isual means. This reportis
nota warranty or guarantee
that all damage or conditions
with the composition siding have been

WALLS:
MATERIAL: LP as well as Weyerhauser composite wood siding products have a history of
design flaws. In some cases, these flaws have allowed water to penetrate the
material, causing premature failure. With proper care and maintenace, the i
of these products can be significantly extended. It is EXTREMELY important
that all joints (inciuding end joints
nail heads be properly sealed and painted.
CONDITION:
TN Rl -
577 g oy
Damaged LP siding
conducive to damage associated
identified.
TRIM:
MATERIAL: Wood.
CONDITION: Trim appears to be in serviceable condition.
PATIO/PORCH COVER:
TYPE: Same as structure.
CONDITION: Appears serviceable.
PATIO:
TYPE: Concrete.
CONDITION: Appears serviceable.



Home inspection e

INSULATION
TYPE AND
CONDITION:
DEPTH AND R-
FACTOR:

Report No. 0305141530McCormick

accumulation. Page7

Fiberglass batts, Fiberglass- Blown, Appears serviceable.

11inches, R-32.

A3Y
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Bathroom

BATHROOM AREA:

BATH
LOCATION:
CONDITION OF
SINK:
CONDITION OF
TOILET:
TUB/SHOWER
PLUMBING
FIXTURES:

TUB/SHOWER
AND WALLS:

BATH
VENTILATION:

BATHROOM AREA:

BATH
LOCATION:
CONDITION OF
SINK:
CONDITION OF
TOILET:

BATH
VENTILATION:

BATHROOM AREA:

BATH
LOCATION:
CONDITION OF
SINK:

CONDITION OF
TOILET:
TUB/SHOWER
PLUMBING
FIXTURES:

TUB/SHOWER
AND WALLS:

Main Floor, Upstairs.
Appears serviceable, Drain appear serviceable.

Appears serviceable.

Appears serviceable, Drain appears serviceable, Shower head appears
serviceable.

Tub and shower areas appear serviceable, Shower walls appear serviceable,
Caulking and/or regrouting is needed along base and sides o tub to prevent
water intrusion.

Appears serviceable.

Half Bath, Downstairs.
Appears serviceable, Drain appear serviceable.
Appears serviceable.

Appears serviceable.

Master bedroom.

Appears serviceable, Drain appear serviceable at left sink. The following
problems were noted at the drain: Drainage is a bit slower than normal at right
sink.

Appears serviceable.

Appears serviceabie, Drain appears serviceable, Shower head appears
serviceable, Caulk and seal all joints regularly to prevent water penetration
behind tub/shower walls.

Tub and shower areas appear serviceable, Shower walls appear serviceable,
Enclosure appears serviceable.

<39
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CONDITION

SMOKE DETECTORS

CONDITION
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Pagell

A representative number of fixtures was tested. As a whole the fixtures
throughout the house are in acceptable condition,

v}
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only be done by dismantiing the unit This is beyond the scope of this inspection. Some fumaces are designed
in such a way that inspection is aimost Impossible. Electronic ajr cleaners, humidifiers and de-humidifiers are
beyond the scope of this inspection. Have these Systems evaluated by a qualified individual. The inspector
does not performn pressure tests on coolant systems, therefore no representation is made regarding coolant
charge orline integrity. Subjective judgment of system capacity is not a part of the inspection. Noma service
and maintenance is recommended on 3 yearly basis, Detemining the condition of oil tanks, whether expased
or buried, is beyond the Scope of this inspection. Leaking oil tanks represent an environmental hazard which is
sometimes costly to remedy.

PRIMARY HEATING SYSTEM DESCRIPTION:

LOCATION OF
PRIMARY UNIT: Garage.
SYSTEM TYPE: Forced Air.
M
ANUFACTURER: Carrier,
MODEL #: 58CRC75- AA.
SERIAL #: 3590A09398.
SECONDARY HEATING DEVICES:
LOCATION: Bathroom baseboards upstairs.
TYPE: Wall Heater.
M
ANUFACTURER: Intertherm Soft Heat.
FUEL SYSTEM:
METER/TANK :
LOCATION: Meter located at, West side.
CONDITION: System appears serviceable.
FUEL SYSTEM ’
SHUTOFF: AtMeter.
FUEL TYPE AND
NOTES: Natural Gas.
CONDITION OF HEATING SYSTEM(S):
GENERAL
NOTES: Unit responded to thermostat and appears operationa|.
BURNERS/HEAT
EXCHANGERS: Unit ignited and appears servicable, Burner Flame(s) appear typical, The heat
exchanger portion of a gas or oil fired heater ig difficult to access without
disassembly, and cannot be adequately checked during a visual inspection,
The heat exchanger is not inspected.
PUMP/BLOWER
FAN: Appears Serviceable.



AlR:
VENTING:
AIRPLENUM:
AIR FILTERS:

THERMOSTAT/
NORMAL
CONTROLS:

GENERAL
SUGGESTIONS:

DUCTWORK:
TYPE:

DUCTS/AIR
SUPPLY:

Report No. 0305141 530McCormick

Page14

Appears serviceable.
Appears functional,
Appears serviceable.

NOTE: Electronic air cleaners and humidifiers are beyond the scope of this
inspection.

Appear serviceable.

Suggest cleaning/servicing biower motor, pilot light, vent system ang burners
by alicensed HVAC specialist

Flexible Round.

Appears serviceable.

AUXILIARY EQUIPMENT:

WHOLE HOUSE
ATTIC FAN:

Appears satisfactory.

FIREPLACES/ STOVE HEATERS/ WOOD BURNING DEVICES:

LOCATION:
TYPE:
FIREBOX:
CLEARANCE:
HEARTH:
GAS:

- DAMPER:

Location #1: Living Room, Location #2: Family room.

Prefabricated metal gas fireplace.

Firebox(s) was found to be functional without any signs of obvious damage.
Adequate clearance to combustibie materials is provided.

Appears functional.

Gas valve is within reach of firebox, Valve key is present.

Appears functional.

ol
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Interior

possible due to temperature, weather and lighting conditions. Check with owners for further information.  AJ|

cracks have developed. Lamge fires in the firebox can ovemeat the firebox and fiue liners, sometimes resulting
in internal damage. We recommend that the chimney and flue be cleaned and evaluated before closing.

DOORS:
EXTERIOR :
DOORS: Wood, Siiding glass, Doors appear functional.
INTERIOR
DOORS: Appear functional and without damage.
WINDOWS:
TYPE: Vinyl, Metal, insulated glass, Sliding, Casement, Fixed.
CONDITION: Appear functional.

Minor cracks and nail pops on interior surfaces occur in all houses and are typically cosmetic in nature, These
cosmetic defects usually are caused by settlement and/or shnnkage of building components. Small defects of
this type are not mentioned in the report

INTERIOR WALLS:

MATERIAL &
CONDITION: Drywall, General condition appears serviceable.

CEILINGS:

TYPE &
CONDITION: Drywall, General condition appears serviceable, Evidence of water staining
was noted at the ceiling above the office/bedroom. Stains appear to be dry at
the time of inspection, however it is recommended that these stains be .
~~ monitored Tor potental leakage. The disclosure s@atement makes reference to .
FLOORS:

a previous leak in this area, secondary to the failure of fiashing around the )
chimney. Corrective measures were taken, and no evidence of new leaks were
"~ noted. e .
Joed
TYPE &

CONDITION: Carpet, Vinyl, Wood, General condition appears serviceable, Campet was found
lifting from bottom step of stairwell. Recommend that this carmpet be secured to
the subfioor to prevent further damage and a possibie tripping hazard.
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Maintenance Advice
UPON TAKING OWNERSHIP

After taking possession of a new home, there are some maintenance and
safety issues that should be addressed immediately. The following list shouid
help you undertake these improvements:

Change the locks on all exterior entrances for improved security

Check that all the windows and doors are secure. improve window hardware if necessary. Security
rods can be added to sliding windows and doors, Consideration should aiso be given to a security
system.

Install smoke detectors on each leve| of the home. Ensure that there is a smoke detector outside all
sleeping areas. Replace batteries in any existing smoke detectors and test them. Make a note to
replace the batteries every six months when you change your clocks for daylight saving time.

Create a plan of action in the event of a fire in your home. Ensure that there is an operabie window or
door in every room in the house. Consult with your local fire department regarding fire safety issues
and what to do in the event of a fire.

Examine driveways and walkways for trip hazards. Undertake repairs where necessary.

Examine the interior of the home for trip hazards. Loose or tom carpeting and fiooring should be
repaired.

Undertake improvements to all stairways, decks, porches and landings where there is a risk of
stumbling or falling.

Review your home inspection report for any items that require immediate improvement or further
investigation.

Install rain caps and vermin screens on all chimney flues, as necessary.

Investigate the location of the main shut-offs for the plumbing, heating and electrical systems. If you
attended the inspection, these items would have been pointed out to you.
REGULAR MAINTENANCE

Here s a list of regular maintenance items:

MONTHLY

Check that the fire extinguisher(s) are fully charged. Re-charge if necessary.
Examine heating/cooling air filters and replace or clean as necessary.
Inspect and clean humidifiers and electronic air cieaners

Ifthe house has hot water heating, bieed the radiator valves.

Clean gutters and downspouts. Ensure that downspouts are secure, and that the discharge of the
downspouts is located appropriately. Remove debris from the window wells.

Carefully inspect the condition of shower enclosures. Repair or replace deteriorated grout and caulk.
Ensure that water is not escaping the enciosure during showering. Check below all plumbing fixtures
for evidence of leakage.
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Repair or replace leaking faucets or shower heads

Secure loose toilets, or repair flush mechanisms that become troublesome.

SPRING AND FALL
Examine the roof for evidence of damage to roof coverings, fiashings and chimneys.

Look in the attic (if accessible) to ensure that roof vents are not obstructed. Check for evidence of
leakage, condensation or vermin activity. Level out insulation if needed.

Trim back tree branches and shrubs to ensure that they are not in contact with the house.

Inspect the exterior walls and foundation for evidence of damage, cracking or movement. Watch for
bird nests or other vermin or insect activity.

Survey the basement and/or crawl space walls for evidence of moisture seepage.

Look at overhead wires coming to the house. They should be secure and clear of trees or other
obstructions.

Ensure that the grade of the land around the house encourages water o flow away from the foundation,

Inspect all driveways, walkways, decks, porches, and landscape components for evidence of
deterioration, movement or safety hazards.

Clean windows and test their operation. Improve caulking and weather-stripping as necessary. Watch
for rotin wood window frames. Paint and repair window sills and frames as necessary.

Test all ground fault circuit interrupter (GFCI) devices, as identified in the inspection report.
Shut off isolating vaives for exterior hose bibs in the fall, if below freezing temperatures are anticipated.

Inspect for evidence of wood boring insect activity. Eliminate any wood/soil contact around the
penmeter of the home.

Test the overhead garage door opener, to ensure that the auto-reverse mechanism is responding
properly. Clean and lubricate hinges, roliers, and tracks on overhead doors.

Replace or clean exhaust hood filters.
Clean, inspect and/or service all appiiances as per the manufacturer's recommendations.

Replace smoke detector batteries

ANNUAL
Have the heating, cooling and water heater Systems cleaned and serviced,
Have chimneys inspected and cleaned. Ensure that rain caps and vermin screens are secure,

Examine the electrical panel(s) wiring and electrical components for evidence of overheating. Ensure
that all components are secure. Flip the breakers on and off to ensure that they are not sticky.

Ifthe house utilizes a well, check and service the pump and hoiding tank. Have the water quality
tested. If the property has a septic system, have the tank inspected (and pumped as needed).

If your home is in an area prone to wood destroying insects (termites, carpenter ants, etc.) have the
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Environmental Risks
A FEW WORDS ABOUT ENVIRONMENTAL RISKS

During a standard inspection, no screening for toxins, carcinogens, or other
health or safety risks is conducted.

We can tell you this:

Many, but not all, pre-1980 houses have lead-based paint on interior and exterior surfaces. Lead-laced dust isw
sometimes created during renovation or repainting projects: and, it is possible that some lead-laced dust could
be created by moving parts such as the window sash.

utility or private lab regarding a lead test for the tap water. Many utilities will do this testat no cost to the
customer, and, if any lead-bearing pipes are owned by the utility, the utility might be required to replace the pipe
at no cost to the customer.

unnecessarily cavalier. Common sense dictates that pregnant women stay away from lead dust, and that
children have their blood iead levels tested. This is an inexpensive test: consult your pediatrician.

Many, but not all, pre-1980 houses contain asbestos. Many oider building products, including but not limited to
insulation, flooring products, patching plaster, window putty, roofing products, exterior siding and interior
fiberboard finishes contained asbestos. If you suspect the presence of asbestos in any material, do not disturp
the material. Consult with an environmental engineer or asbestos remediation contractor to confirm or ruie out
the presence of asbestos, and for advice on how best to deal with any asbestos present.

e
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Kitchen / Laundry

future. Appliances can fail at any time, includ
homeowner's warranty or service contract to cover repairs to the appliances.

KITCHEN SINK:

CONDITION: Appears serviceable, Faucet is serviceable, Hand sprayer is serviceable.
RANGE/COOK TOP AND OVEN:
TYPE: Combination, Electric ignition.
M
ANUFACTURER: Kenmore, Modem Maid- Gas range.
MODEL #: 665.4438912.
SERIAL #: XAQ0701604.
CONDITION: Appears serviceable.
KITCHEN VENTILATION:
TYPE AND
CONDITION: External, Downdraft, Fan/Hood operational.
REFRIGERATOR:
M
ANUFACTURER: Gerneral Electric.
MODEL #: TBX24ZPK.
SERIAL #: SF506833.
TYPE AND
CONDITION: Electric, Refrigerator appears in serviceable condition, Icemaker appears
functional.
DISHWASHER:
M
ANUFACTURER: Kenmore.
MODEL #: 3631441191,
SERIAL #: MF 315721 R.
CONDITION: Appears functional. Door seal intact and without leaks at time of inspection. A

proper air gap IS NOT instalied in the dishwasher drain line. An air gap is
recommended in the drain hose running from the dishwasher to the main drain
under the sink. Air gaps assist in positive drainage and act to prevent
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GARBAKE DISPOSAL: Page18

CONDITION: Appears serviceable, Wiring appears serviceable,
TRASH COMPACTOR:
CONDITION: Lady Kenmore. Appears serviceabie.
MICROWAVE:
M
ANUFACTURER: Kenmore.
CONDITION: Appears serviceable.
COUNTERS & CABINETS:
TYPE: Counters are Formica (plastic laminate) Cabinets are wood.
CONDITION: Appear serviceable, Cabinets appear functional and without significant wear.

Laundry appliances are tested if present and in operational mode. Washers that do not have their water supply
on are not tested. Water supply valves may be subject to leaking if tumed.

LAUNDRY FACILITY:

CONDITION: Appears serviceable, Plumbing appears serviceable, Dryer is properly vented
to the exterior of the house, No plumbed gas lines found in laundry area.

WASHER AND DRYER:

CLOTHES

WASHER: NotTested.

CLOTHES

DRYER: Dryer was not operated at the time of inspection.

a4y
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Garage / Carport

Notice: Determining the heat resistance rating of firewalls is beyond the scope of this inspection. Flarmmable
materials should not be stored within closed garage areas.

TYPE:
LOCATION:

ROOF:

TYPE &
CONDITION:

EXTERIOR WALLS:

CONDITION:

FLOOR:
TYPE:
CONDITION:

FIRE WALL:
CONDITION:

GARAGE DOOR(S):

CONDITION:

Attached, Two car.

Same as main structure. See Roof Section of this report for details. Appears
functional and within the expected service life.

Same as structure. See exterior section of this report.
]

Concrete Slab.
Appears serviceable and without damage/ deterioration.

Appears serviceable.

Appears functional. Automatic door opener is functional. Autp-Reverse feature
of opener is within normal limits.

e
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Bathroom

BATHROOM AREA:

BATH
LOCATION:
CONDITION OF
SINK:
CONDITION OF
TOILET:
TUB/SHOWER
PLUMBING
FIXTURES:

TUB/SHOWER
AND WALLS:

BATH
VENTILATION:

BATHROOM AREA:

BATH
LOCATION:
CONDITION OF
SINK:
CONDITION OF
TOILET:

BATH
VENTILATION:

BATHROOM AREA:

BATH
LOCATION:
CONDITION OF
SINK:

CONDITION OF
TOILET:
TUB/SHOWER
PLUMBING
FIXTURES:

TUB/SHOWER
AND WALLS:

Main Floor, Upstairs.
Appears serviceable, Drain appear serviceable.

Appears serviceable.

Appears serviceable, Drain appears serviceable, Shower head appears
serviceabie.

3

Tub and shower areas appear serviceable, Shower walls appear serviceable.
Caulking and/or re-grouting is needed along base and sides of tub to prevent
water intrusion.

Appears serviceable.

Half Bath, Downstairs.
Appears serviceable, Drain appear serviceable.
Appears serviceable.

Appears serviceable.

Master bedroom.

Appears serviceable, Drain appear serviceable at left sink. The following
problems were noted at the drain: Drainage is a bit slower than normal at right

sink.

Appears serviceable.

Appears serviceable, Drain appears serviceable, Shower head appears
serviceable, Caulk and seal all joints regularly to prevent water penetration
behind tub/shower walls.

Tub and shower areas appear serviceable, Shower walls appear serviceabie,
Enclosure appears serviceable.
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Maintenance Advice
UPON TAKING OWNERSHIP

After taking possession of a new home, there are some maintenance and
safety issues that should be addressed immediately. The following list shouid
help you undertake these improvements:

Change the locks on all exterior entrances for improved security

Check that all the windows and doors are secure. Improve window hardware if necessary. Security
rods can be added to sliding windows and doors. Consideration should also be given toa security

system.

Install smoke detectors on each level of the home. Ensure that there is a smoke detector outside all .
sleeping areas. Replace batteries in any existing smoke detectors and test them. Make a note to
replace the batteries everwsix months when you change your clocks for daylight saving time.

Create a plan of action in the event of a fire in your home. Ensure that there is an operable window or
door in every room in the house. Consult with your local fire department regarding fire saigty issues
and what to do in the event of a fire.

Examine driveways and walkways for tnp hazards. Undertake repairs where necessary.

Examine the interior of the home for trip hazards. Loose or tom carpeting and flooring should be
repaired.

Undertake improvements t all stairways, decks, porches and landings where there is a risk of
stumbling or falling.

Review your home inspection report for any items that require immediate improvement or further
investigation.

install rain caps and vermin screens on all chimney fiues, as necessary.

Investigate the location of the main shut-offs for the plumbing, heating and electrical systems. If you
attended the inspection, these items would have been pointed out to you.

REGULAR MAINTENANCE

Here s a list of regular maintenance items:

MONTHLY

Check that the fire extinguisher(s) are fully charged. Re-charge if necessary.
Examine heating/cooiing air filters and replace or clean as necessary.
Inspect and clean humidifiers and electronic air cleaners

Ifthe house has hot water heating, bleed the radiator vaives.

Clean gutters and downspouts. Ensure that downspouts are secure, and that the discharge of the
downspouts is located appropriately. Remove debris from the window wells.

Carefully inspect the condition of shower enclosures. Repair or replace deteriorated grout and caulk.
Ensure that water is not escaping the enciosure during showering. Check below all plumbing fixtures

for evidence of leakage.

Y
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Repair or replace leaking faucets or shower heads T

Secure loose toilets, or repair flush mechanisms that become troublesome.

SPRING AND FALL -
Examine the roof for evidence of damage to roof coverings, fiashings and chimneys.

Look in the attic (if accessible) to ensure that roof vents are not obstructed. Check for evidence of
leakage, condensation or vermin activity. Level out insulation if needed.

Trim back tree branches and shrubs to ensure that they are not in contact with the house.

inspect the exterior walls and foundation for evidence of damage, cracking or movement. Watch for
bird nests or other vermin or insect activity.

Survey the basement and/og. craw! space walls for evidence of moisture seepage.

Look at overhead wires coming to the house. They should be secure and clear of trees or other
obstructions.

Ensure that the grade of the land around the house encourages water flow away from the foundation.

Inspect all driveways, walkways, decks, porches, and landscape components for evidence of
deterioration, movement or safety hazards.

Clean windows and test their operation. Improve caulking and weather-stripping as necessary. Watch
for rot in wood window frames. Paint and repair window sills and frames as necessary.

Test all ground fault circuit interrupter (GFCI) devices, as identified in the inspection report.
Shut off isolating valves for exterior hose bibs in the fall, if below freezing temperatures are anticipated.

Inspect for evidence of wood boring insect activity. Eliminate any wood/soil contact around the
permeter of the home.

Test the overhead garage door opener, to ensure that the auto-reverse mechanism is responding
properly. Clean and lubricate hinges, rollers, and tracks on overhead doors.

Replace or clean exhaust hood filters.

Clean, inspect and/or service all appliances as per the manufacturer's recommendations.

Replace smoke detector batteries

ANNUAL

Have the heating, codling and water heater systems cieaned and serviced.
Have chimneys inspected and cleaned. Ensure that rain caps and vermin screens are secure.

Examine the electrical panel(s) wiring and electrical components for evidence of overheating. Ensure
that all components are secure. Flip the breakers on and off to ensure that they are not sticky.

Ifthe house utilizes a well, check and service the pump and holding tank. Have the water quality
tested. If the property has a septic system, have the tank inspected (and pumped as needed).

If your home is in an area prone to wood destroying insects (termites, carpenter ants, etc.) have the

/
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home inspected by a licensed specialist. Preventative treatments may be recommended in some
cases.

PREVENTION IS THE BEST APPROACH
Although we've heard it many times, nothing could be more true than the old
cliché "an ounce of prevention if worth a pound or cure.” Preventative
maintenance is the best way to keep you house in great shape. Italso
reduces the risk of unexpected repairs and improves the odds of selling your
house at fair market value, when the time comes.

Please feel free to contact our office should you have any questions regarding
the operation or maintenance of your home

Enjoy your home!

2
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Environmental Risks

A FEW WORDS ABOUT ENVIRONMENTAL RISKS

During a standard inspection, no screening for toxins, carcinogens, or other
health or safety risks is conducted.

We can tell you this:

Many, but not all, pre-1980 houses have lead-based paint on interior and exterior surfaces. Lead-laced dustis
sometimes created during renovation or repainting projects; and, it is possible that some lead-laced dust could
be created by moving parts such as the window sash.

Lead might also be present in the tap water, particularly in houses built before 1960. Consult your local water
utility or private lab regarding a lead test for the tap water. Many utiliies will do this test at no cost tothe
customer, and, if any lead-bearing pipes are owned by the utility, the utility might be required to replace the pipe
at no cost to the customer.

Breathing or ingesting can cause lead paisoning. Children are particularly susceptible to lead poisoning, and if
pregnant women inhale oringest lead, the fetus could be harmed. The risk of lead poisoning in houses is a
subject of significant social, pdlitical, and medical debate. Some are unnecessarily alarmed; others are
unnecessarily cavalier. Common sense dictates that pregnant women stay away from lead dust, and that
children have their bicod lead levels tested. This is an inexpensive test; consult your pediatrician.

Many, but not all, pre-1980 houses contain asbestos. Many older building products, including but nat limited to
insulation, flooring products, patching plaster, window putty, roofing products, exterior siding and interior

. |fiberboard finishes contained asbestos. |f you suspect the presence of asbestos in any material, do not disturb
the material. Consult with an environmental engineer or asbestos remediation contractor to confirm or rule out
the presence of asbestos, and for advice on how best to deal with any asbestos present.

X
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WSDA ICN 1954BA0013.
FOR MORE INFORMATION CALL 1-877-301 —$5 &5

WASHINGTON STAEIE PEST CONTROL ASSOCIATION
Uniform Structural Wood Destroying Organism Inspection Report

Campany Narre  _Lighthouse Home Inspection. LLC.

Protecting Health & ~roperty

Carpany Address _P.O. Box 884, Silverdale WA 98383.

Cormpamy Pacne  _253-380-8402 Fle/ Case No.
Inspection Dar=  _May 12, 2003. Tirmne_3:30 pm. Type of Building _Single family dweliing.
Address of Building Inspected 12018 Nyanza Rd. SW. - Lakewood. WA. 98499
Owrner/Seller Buyer __ Teresa McCormick.
Structiral Pest Inspector Name Scott DeSchryver. Licerse # _63928.
LIMITATION OF LIABILITY

The abowe irspecang firn endeavars to perfarm its services in a professional manner consistent with the care and skill ordinarily exercised by similar pest conrrol
professionals. No warmranry, expressed or implied. ather than as set forth herein, is made or intended by perfarming the work identified in this agreemrert. Shouid this
fimm, or its emplovess, ke found 1o have been negligent in their perfarmance of services, msamwdﬂ‘mt}:rmumnmml recovery against is @ our emrployess shallte
lumited 10 our fee forthe services provided under this agreemrent.

In the event any person o camany makes a claim fo any alleged emror. amission, o ather act adsing out of their performance of professional ssmices uncer this
conmact, each sigrer of this agreerrent agrees 1o defend and hold s harmiess from any such claim, includng rexsanzble anomey's fees and costs incurred by s in
defending against the daim

ACCEPTANCE.: This report is of no force or efifect uniess signed by the Selier and Purchaser and a copy remrned to the inspecting firm. We have read the
report and ins pection standards and understand all of the terms and conditions thereof, including the scope and limitations thereof and do accept the same:

¥

Accepred By: .
Sdler's S gmare

¥

Pudhoer's Seronre

THIRD PARTY AGREEMENT
Shauid all er part of the recormmendations on page 3 be perforred by a person o persors ather than the mspecting furmn, this "Third Party Agreerment must be sigred by
said person(s) and a copy retumed to the inspecting firm before 2 Fiml Repart will be issued.
I/we certify that the wark, o portian thereof, descaribed in the Preliminary Repart(s), perfarmed or cawsed to be performed by the undersigned has been camplered in &
woriaraniike manner, camplies with the Uniform Buildng Cod= (current revision), and is warrarzed far memusp:rth: inspection sandards.  Lwe have podified tre
inspecting firm of any 'conditons revealed during perfarmance of recormmendation' as per article V. (¢) of the mspection standards.

Scott DeSchryver Lic.#63928.

(SIGNATURE) of Pany perfomning Wotk (Owner - Contrector) Date

PRINT NAME AND PHONE NUMBER OF ABOVE SIGNEE

CONTRACTORS REGISTRATION # DRIVERS LICENSE #
(¥ api imbic) (¥ ctnerthan bicersed coxrmoor)
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WOCD DESTROYING CRGAN SMINSPECTION STANDARDS of the
STATEPEST CONTRQOL ASSOQATION
. WooD DESTROYING ORGANISM INSPECTION REFORT.

crgammins:aammn:isamunq:hmdamaiﬁai V\asﬁrgbnsateucusessrmal’stcuml Inspector based e what was
visboeandavicar:atraﬁnedhsmdm Asm.hispedmmp:ncbsmthmymyrepsenu’g.:a'mteehsuu:ruretobe free from wocd
CEstrDyirga‘ga‘n&sorﬁ‘eirdm;.mmshmugmmneeﬁatmemlm;orhfmbn'sﬁﬂﬂm mtrptdisdom in this repert

Il. INSPECTION PROCEDURES.
The nspecor shal make a thormugh irsae:iondthemtjeammmmrmderm qaﬁonofmevishleevidmcedwcd destroying OrganisTE, a5 wel =, those
y cendfans which e conduaive to such woer CeSiNyirg organisTe. _
NGWOE Sinchura Extenor that which is readily axcessbie, visbly and Physiaty, to an inspecor a gourd leve); Srucre Inenar;
Swbsnuotural Craw Space(s); Garaes, Carports, snd Decs which ere atached to the strucure. [Deck nseecion shall inciuder ralings, wocden steps, ang
axressible woaden sutace mateias, & wel &, deck sbstudures which are axessible those with & least a 5 sdHo-jdst deaaree, o, in the 36 o devated

WOOD DESTROYING ORGANISMS shal incuce: Sthterranean Termites, Deampwocd Termites, Carperner Arts, Wocd Boring Beeﬁs.({d Weood Decay Furgus ) ™
—————— —— —

rat).
éONDUCNE CONDITIONS shall inclugs, but not be limited to: -
a :mmmsmwmmnm H'ereisl&sﬂ'nn*ls'dea'smwbetvmﬁ‘e tottamn o the ficor joists and tre wnirproved
gnnﬂaaahmyaa»ﬂaeaormrﬁontremd.

b; EARTH-WOOD CONTACT. This cordition exisis where wocd dﬁeslm:tue'shdre::mta:tﬁhhesﬂ '
CELLUWOSE DEBRIS. Cellulmedeh"shuamamshalbemra'cbm:mywdommdbypmmnmaiama &N beraked, o larger,

d INADEJLATEVB{rlAnO‘Q:\Aha'emisma:aUe hunwcndas.bwumre.awdorma:ivehf&aaﬁondwcd
y i SIS which can be atrituted to 8 s.ﬁdenvediaﬁmhhabsuma. -
€ condfon & content of the woad sich as: chviows dm-bhga'nxflem bare momst sqil,

Potent to
o sarding and/or seasona starding water in the crawl space,
Il UMITATIONS OF INSPECTIONS.
The inspecting firm shall not be held responsibie by any party for any condition or consequence of wood destroying organisms which is beyond the
scope of this inspection. The scope, defined in section . INSPECTION PRDCE)URB. Is limited as foliows:
3) INACCESSIE_E AREAS, Certan areas dam,mmaehmeb/himnre, ey te sbject 1o inestation of wocd Cesrowy organsms yet

s;atxs)s-almtirrptym euersionds::pedtﬁshs;edm. Itis recommencid that if professiona onion T certifications ae reeded fu’ﬂ'esea;eaaﬂ'anre
nerested paties cortact a qualified, kcersad roaing cortracta,

¢ SHEDSAND OUTBULDINGS. Sheds, garages, . ks, o ather strucures Which are rot aracted 1o the main Strucure e exduded from ths report
Lniess spedii cally requesed ang oed The NSedirg firm resarves the nght to charge additicnaly to irspect any inatached stnctures.

9 REQUREMENTS OF OTHERS lra)a:mmm#aﬂmtbeanergﬂbymypem. p-ivaeorg:rvwrms-\tagercyonmy gven Stuctural Woeg

D&'o/iwgogawisnhmmremn. .

REFORTS.

No reont shall be issued by the inspecirg frm mhsasaeﬁ:ersed&smcofﬁomv-atﬁmrasm aza‘ulawdﬁ'om«.ghhwmd the strucire in

cnfamity with these stardarcs, Reparss shat besubject b II. ULMTATIONS CF INSPECTIONS

a) PFEJMNARYHEPORTSAryrem Whether pertairing to an initig o subsequent inspecion, which dscicses aurren VBblEBIiCEﬂ’EdV\OCﬂCESJUy&'g

amr'srsuumd;dvamdimssmlbams‘daeda%iﬁna-y%mn mly. As sueh, a Prefiminary Report shoud rot be reded Lpan fl:rﬂ'edos?'gda':y
recmlyslq:sswdtetaenlocbmal:na&-m F-ranrma-yRepasS'aﬂmtmrsced i

PAGE 2 of 4 PAGES
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PAGE g7

Afeeol$ 0.00  ws be chasgen for mach minepecion.
FINDINGS AND RECOMMENDATIONS
1. Remove and discard cellulose debris such as wood scraps, m,m.mmmmhm.
\_—.

z.wnprmmmuummm.m«m:summwmmu
s0d of the crawispace for full coverage.

3. Missd mmwmmmmmmmmmmmmm&mmuu
the mmmammmam»mwmmmfwawu

NOTE: The siding has bean idenfiled as Louisis _— h .

report as P",ehm"‘umhaiﬁ; WI M"”‘ %WBYWHYI;; A
or .,

quaiived 10 address siding fssues by this ma l e, organm.
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(NOTTO sca £
(FRONT)

Garage
Crawispace access

Inaccessibje area

(LEFT)

LEGEND
S_Subterranean Termites
Z—Dampwood Termites
CA—Ca’perlter Ants

ood Boring Beeties
F—Wood Decay Fungus (rot)
X—Structyrg Damage
Earth-Woogd Contact

Wood debrig
Displaceg vapor barrier

CD—Caeljuj ose Debrig .
Excessive Moisture Condition
PL—Piumbing L ea 2 T
NV—New Vents Needed 3.
V—Existing Vents
A—inaccessibie Are 4.

CSA—Crawi Space Access

(Lhopy)



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

