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I. INTRODUCTION!

This appeal stems from a dispute between the appellant herei,
the Sumner School District, which 1s also known as School District No.
320 of Pierce County, Washington (“SSD No. 320”), and the
respondents, A.D., a minor special education student, and L.D., his
mother and legal guardian, over A.D.’s entitlement to “extended school
year” (“ESY”) services.2 However, there is no dispute between the
parties regarding A.D.’s night to receive special education services and
supports under the applicable federal and state laws? due to the nature
and severity of his diagnosed developmental disabilities and behavioral
disorders*, nor his subsequent verification and identification by appellant

SSD No. 320 as a student who is “Multiply Handicapped” .3

' The administrative record of the proceedings before Administrative Law Judge Janice
E. Shave consists of six bound volumes with consecutively numbered pages, with
Volumes IV, VI, and X containing the transcript of the hearing, which appear to be
misnumbered because there are only six volumes to the entire administrative record.
Witnesses' testimony will be cited as Witness Name, volume/page/line. Exhibits will be
cited as AR - volume/page [Exhibit No.}.

? 34 CF.R. §§ 300.128 & 300.309; and WAC 392-172-163 (4).

3 Individuals with Disabilities Educational Act, 20 US.C. § 1400, e seg. (1997) (hereinafter
“IDEA”); 34 CFR. § 300, & seg. Congress recently reauthorized IDEA, P.L. 108-446. The
Act, which is now known as the Individuals with Disabilities Educational Improvement Act
of 2004 (hereinafter “IDEA-2004"), was amended, new sections were added, and much of
IDEA’s preexisting sections were reorganized and renumbered. Most of the new Act’s
provisions went into effect on July 1, 2005; however, prior to the start of the administrative
hearing, the parties herein stipulated and agreed that the issues in the instant case arose
under the preexisting statute, IDEA (1997). To date, the relevant provisions of Washington
state’s special education law and implementing regulations have remained unchanged, and
are found at RCW 28A.155; and WAC 392-172-010, & se.

+ AD. has previously been diagnosed as having Attention Deficit Hyperactivity Disorder
(“ADHD”) and Bipolar Disorder, as well as specitic learning deficits in reading, writing, and
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Following the conclusion of the “regular” 2004-2005 school
year, the appellant school district informed L.D. that district staff had
determined that A.D. was not eligible for ESY servicest L.D.
immediately filed her request for a special education administrative due
process hearing with the Office of the Supenntendent of Public
Instruction (“OSPI”) in order to secure ESY services for A.D.”

L.D.’s request was forwarded to the Washington State Office of
Administrative Hearings (“OAH”)8, and assigned to the Honorable
Janice E. Shave, Administrative Law Judge (“ALJ").  The
administrative hearing was held on November 17 and December 16,
2005, at SSD No. 320’s central administrative offices, and concluded
with a brief telephonic hearing on January 19, 2006. ALJ Shave issued

her FINDINGS OF FACT, CONCLUSIONS OF LAW, AND QRDER on

February 16, 2006 (“OAH Final Order”).? ALJ Shave found that S5I>
No. 320 had failed to secure the necessary data required to properly

assess A.D.’s ESY eligibility, and that this omission had in turn resulted

math, all of which adversely affect his educational performance. See: Vol. 11, pp. 309-321
[Exhibit No. P-19] (“draft” TEP); and Vol. II, pp. 324-345 [Exhibit No. P-21] (IEP).

* Vol. II, pp. 267-282 [Exhibit No. P-15]. See also: 34 CF.R. § 300.7; and WAC 392-172-
136.

% Vol. 11, pp. 348-349 (Exhibit No. P-23).
" Vol. 1, pp. 190-197.
¥ OAH docketed L.D.’s request as OSPI Cause No. 2005-SE-0092.

? Vol. 1, pp. 26-45.
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in a violauon of A.D.’s rghts under the applicable federal and state
laws!0 and deprived A.D. of his entitlement to a “free appropriate
public education” (“FAPE”).!

The appellant filed its PETITION FOR REVIE W with the Superior

Court of Washington for Pierce County on March 15, 2006.12 On
August 17, 2006, following the submission of written briefs and oral
arguments by the parties’ attorneys of record, the Honorable Frederick
W. Fleming, Superior Court Judge, issued his Final Order!3, which
affirmed the administrative Order in its entirety and dismissed SSD
No. 320’s appeal. Following the entry of the Superior Court’s Final
Order!4, the appellant filed its appeal of the lower findings and Orders
with this honorable court.

The respondents herein believe that the Final Orders issued by
the Administrative Law Judge and Superior Court Judge, respectively,
were both sound and well-reasoned. Further, the respondents also

believe that the Findings of Fact!> and Conclusions of Law!¢ which

' Individuals with Disabilities Educational Act, 20 US.C. § 1400, & sez; 34 CFR. § 300, ¢
seq.; RCW 28A.155; and WAC 392-172-010, e seg.

20 US.C. § 1412 (2)(5)(A); 34 CF.R. §300.121-122; and WAC 392-172-030 (1).
"2 Vol. 1, pp. 1-25 (Superior Court Cause No. 06 - 2 - 06063 - 1).

1% Clerk’s Papers, pp. 134-135.

“1d.

'S ol 1, pp. 29-40.
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served as the basis for those Orders fully complied with the applicable

provisions of the federal and state special education statutes and
regulations that governed A.D.’s rights and SSD No. 320’s duties with
respect to the provision of the “free appropriate public education” that
A.D. was enutled to receive under those same laws. Finally, the
respondents also believe that the aforesaid Final Orders were fully
supported by the evidentiary record in OSPI Cause No. 2005-SE-0092,
and consistent with relevant case law which controls ESY
determinations here i Washington and throughout the Ninth Circuir.
For these reasons, your respondents would respectfully submit that the
appellant’s request for relief from the lower Final Orders and findings

be denied, and further, that its appeal be dismissed.

I1. OVERVIEW OF SPECIAL F.DUCATION LAW

When it originally enacted the Education of the Handicapped
Act (“EHA”)?7, Congress sought to end the automatic segregation and
exclusion of children with disabilities that was an all too common
reality in this nation’s public schools prior to 1975. The overall goal of

the EHA was to insure that all children with disabilities had access to

Vol 1, pp. 41-44.

"7 P.I.. 94-142 (1975), and codified at 20 US.C. § 1400, & say., subsequently reauthorized and
amended as P.L. 99-457 (1986); reauthorized and amended as P.L. 101-476 (1990), and
renamed as the “Individuals with Disabilities Education Act”; reauthorized and amended as
P.L. 105-17 (1997); and most recently reauthorized and amended as P L. 108-448 (2004), and
renamed the “Individuals with Disabilities Educational Improvement Act of 2004”.
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what the Act called a “free appropriate public education”, or “FAPE" 18
- regardless of the severity of their disability?® or the Limits of thewr
cognitive abilities.20

In 1982, the United States Supreme Court issued its first EHA
decision.?! The Rouley Court set out a two-part test to help guide any
maquiry nto whether a child has been provided with the Act’s FAPE
entitlement.  Specifically, under Rowley’s two-pronged test, a school
district must first show that it has complied with the Act’s procedural
safeguards?2, and then show that the child’s “Individualized Education
Program” (hereinafter “TEP”), as dewdoped, proposed, and inplenered by the
school distia, was appropriate, Le., reasonably calculated to enable [A.D.]

to receive educational benefit (Emphasis added).?

1820 US.C. § 1412 (3)(5)(A); 34 CFR. §300.121-122; and WAC 392-172-030 (1).

Y Camplell v Talladega County Board of E ducation,, 518 F Supp. 47 (N.D. Ala. 1981).

* Tumothy W V. Rodester N H, Schod Distri, 875 F.2d 954 (15 Cir. 1989); cert. denied 493
US. 954 (1989).

*' Bawrd of E ducation of Hendnde Hudson Central Sdhodl District w Rowley, 458 U. S. 176 (1982).

2 Id., at 206.

** Id. 'This language from Rowley is, in respondents’ view, significant, particularly in light of
the appellant district’s contention and argument, both in the administrative proceedings
below and here, that A.D.’s parents and/or the contracted out-of-district placement, New
Horizon School, were somehow responsible for securing the documentation and then
verifving A.D.s need and eligibility for ESY services. To the best of the respondents’
knowledge, there has never been any provision in the Act, as amended, nor in any of the
now thousands of administrative and court decisions which have nterpreted the Act that has
allowed a school district to pass its FAPE responsibilities and duties to a third party. Under
IDEA, those responsibilities have always been placed on the child’s school district. See: 20
US.C. § 1412 (2)(O (“[States must develop policies and procedures to assure that ] all
children residing in the State who are disabled, regardless of the severity of their disability,
and who are in need of special education and related services are identified, located, and
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As many courts have noted, IDEA serves as a comprehensive

outline for an educational scheme that provides children with
disabilities a substantive right to receve public education and provides
financial assistance to help the states meet these children’s educational
needs.2 Receipt of these federal funds is in tum conditioned upon the
states” compliance with IDEA’s extensive substantive and procedural
requirements. To qualify for these federal tunds, each state must have
in effect “a policy that assures all children with disabilities the right to a
“free appropriate public education.”?

Parental involvement is a central feature of IDEA, and parents

are encouraged to join with their children’s teachers and school district

evaluated, and that a practical method is developed and implemented to determine which
children are currently receiving needed special education and related services and which
children are not currently receiving needed special education and related services.”); 20
US.C. § 1415(b)(1)(C) (“[States must provide] written prior notice to the parents or guardian
of [a handicapped] child whenever [the State] (i) proposes to initiate or change, or (i) refuses
to initiate or change, the identification, evaluation, or educational placement of the child or
the provision of a free appropnate public education to the child.”); 20 US.C. § 1412(7)
(“The State shall assure that . . . procedures are established for consultation with individuals
involved in or concerned with the education of children with disabilities, including
individuals with disabilities and parents or guardians of children with disabilinies . . .™); and
34 CFR. § 104.36 (“A recipient that operates a public elementary or secondary education
program shall establish and implement, with respect t actions regarding the idemification.
evaluation, or educational placement of persons who, because of handicap, need or are
believed to need special instruction or related services, a system of procedural safeguards.”)
See also: Pasatienpo v A izawa, 103 F.3d 796 (9t Cir. 1996) (“[IDEA’s] procedural safeguards,
which allow parents the opportunity to be notified of and to contest school district
decisions, were not intended merely to facilitate parental responses to a school district’s
suspicion of disability. Congress intended the procedural protections to counteract the
tendency of school districts to make decisions regarding the education of disabled children
without consulting their parents, and to require school districts to respond adequately to
parental concerns about their children.”

“* Homgu Doe, 484 U.S. 305, 310 (1988).

20 US.C. § 1412(1).
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representatives in the process of determining what constitutes FAPE
for their child. This process culminates in the formulation of the
child’s TEP, which is expected to be tailored so that it will meet the
child’s unique needs.?

In order to ensure that each child’s parents have “an
opportunity for meaningful input into all decisions affecting their
child’s education,” IDEA also provides for an elaborate system of
procedural safeguards.?” The Act requires that the chid’s parents first
be notfied in writing of any changes whenever their local school
district proposes or refuses to make changes in their child’s educational
program.”®  This notice must also contain a description of the
procedural rights available to the child’s parents to challenge their local
school district’s decision and an explanation of the reasons for the
district’s decision.?? Parents also have the right to examine their child’s
educational records and to obtain an independent evaluation of their

child, if appropriate.’

* 20 US.C. § 1401(a)(18) & (20).
*7 Homg, supra., 484 US. at 311.
%20 US.C. § 1415(b)(1)(c).

* 34 CER. § 300.505.

20 US.C. § 1415(b)(1)(A).
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Moreover, the Act also requires that the states guarantee that
parents have the right to seek review of any decisions concerning their
child’s education if they consider them to be mappropriate or contrary
to their child’s existing needs. These nghts include an opportunity to
bring complaints about “any matter relating to the identfication,
evaluation, or educational placement of the child, or the provision of a
free appropriate public education to such child.”3t The preliminary
forum for parental complaints is an “impartial due process hearing”
conducted by the local school district or by the state32  Any party
dissatistied by the admunistrative decision may appeal by filing a civil
action n federal or state court.?®> Washington has established
administrative  due  process  procedures  pursuant  to  these
requirements.>*

There are no procedural ‘shortcuts’ hidden within the Act’s
regulations, but the IEP process outlined theremn is clear - under EHA,
which since Rowley has been amended and reamed as the Individuals
with Disabilities Education Act, and more recently as the Individuals

with Disabilities Educational Improvement Act of 2004, as well as

120 US.C. § 1415(b)(1)(E).
3220 US.C. § 1415(b)(2).
120 US.C. § 1415(e)(2).

¥ WAC 392-172-010, « sey.
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Washington’s own state special education laws, a school district is

required to develop and offer every child with a venfied disability an
individualized program of specifically designed mstruction and any
other necessary related services requured to meet that child’s unique
needs, as determined by a comprehensive educational evaluation “in all
areas related to the suspected disability, including, f approprate,
health, vision, hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor abilities.” and
in a manner that is “sufficiently comprehensive to idenufy all of the
student’s special education and any necessary related services needs,
whether or not commonly linked to the disability category in which the
student 1s classified.”3

The parameters and importance of the evaluation process set
forth in the Act are found in the Act’s definition of an “evaluation”?;
in the Act’s requirements for such evaluations and the comprehensive
assessment procedures themselves¥; and in all of the Act’s other
regulations that govern how such evaluations are to be conducted.*®

All of these procedural requirements are designed to ensure that the

34 CF.R §§ 300.126 & 300.530-532; and WAC 392-172-106.
3 34 CF.R. §§ 300.9, 300.19, 300.500 & 300.533; and WAC 392-172-040.

734 CF.R. §§ 300.126, 300.530-534, 300.540 & 300.543; and WAC 392-172-106 -
111.

#1d.
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results of each child’s educational evaluation are accurate, fair, and

most importantly, reflective of each child’s unique needs.® As noted
by the United States Supreme Court in Rowley, the Act does not impose
a duty on school districts to provide disabled students with the “best”
education possible. Instead, school districts are merely required 1o
provide services so each eligible child receives “some educational
benefit.”40

While courts since Rouley have generally agreed that a child’s
IEP need not ‘maximize” his individual potenual, a clear majonty have
found that a child’s TEP must provide him with some form of
“meaningful” access to an education*!, and confer “some educational
benefit” upon the child for whom it was designed.+

In the instant case, the evaluation procedures and process under

review were supposed to focus on AD.s potential need for and

Y Undon School Distriat w Spath, 15 F.3d 1519 (9 Cir. 1994), cert. denied, 115 S, Gi. 428
(1994).

0 Rouley, supra, 458 U.S. at 188-189 (1982).

M Id, at 192, See also: Amunda [ V. Clark Cowaty Sdod District, 267 F.3d 877 (9% Cir. 1991);

Susqueharma [ntermediate Unit 16, 853 F.2d 171, 184 (3¢ Cir. 1988) (IDEA “calls for more than
a trivial educational benefit” and requires an appropriate IEP to provide “significant
learning”).

#2 « An TEP must specify specially designed instruction reasonably calculated to enable a child

to receive meaningful educational benefit. 1d., at 206-07 (Emphasis added). See also: Irving
Independent School District v. Tatro, 468 U.S. 883 (1984); Amanda J., supra, 267 .3d 877
(9t Cir. 1991); Union, supra, 15 F.3d at 1524 (9t Cir), cert. denied, 115 S. Cr. 428 (1994);
and Walker v. Rennett, 203 F.3d 1243 (11 Cir. 2000).
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entitlement for special education services, including the ESY services
that his mother had requested from the district. Because IDEA’s strict
rules and procedures are the vehicles through which parents can ensure
that their disabled child receives an appropriate educational program,
appellate courts have frequently been called on to review whether
school districts have met the “rigorous procedural requirements set
forth in IDEA.”#

Under IDEA, a child’s parents must be atforded an opportunity
for full and fair involvement in the process of developing their child’s
IEP, and further, a school district must:

(a) inform parents of their procedural rights#;

(b) take reasonable steps to provide prior notification of
and include parents in their child’s IEP meetings and groups
that make decisions regarding their child’s educational
program and placement*S;

(c) complete a full and individual evaluation of the child’s
educational needs before the initial provision of special

education and any necessary related services.

(d) assemble a complete IEP team with all of the necessary
and required participants¥;

* Urmon, supra, 15 F.3d at 1524 (9 Cir, 1994).

# 20 US.C. § 1415(d); 34 CF.R. §§ 300.500 - 300.529; and WAC 392-172-300 & 392-172-
302.

# 34 CF.R. §§ 300.345, 300.501; and WAC 392-172-105, 392-172-10900(4), 392-172-
15700, and 392-172-15705.

4 34 CF.R. §§ 300.126, 300.530 - 532, & 300.540; and WAC 392-172-108 (1)

7
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(e) provide copies of all evaluation reports and/or other
relevant documents to the child’s parents prior to and IEP
meeting; and also inform the child’s parents of any other
material information about their child or his program?;

(f) review any parent-provided assessments of their

child#;

(g) make a formal wrtten offer of an appropnate
placement at the child’s IEP meeting®%; and

(h) provide the child’s parents with ‘written prior notice’
of any school district decision to initiate, change, or

terminate the child’s identification, evaluation, placement, or
provision of FAPE 1o the chulds!.

With respect to the evaluation and assessment of its special
education students, including any ESY evaluation or assessment, a
school district must also:

(@ perform an adequate evaluation of the child in all areas
related to the child’s known or suspected disabilities>;

(b) use a qualified assessor who is knowledgeable abour
the child’s suspected disabilitv;

20 US.C§ 1414(d)(1); 34 CFR. § 300.344; and WAC 392-172-153. See also:
Pitdford u Salem Keizer Schod Distict, 155 F. Supp. 2d 1213, 1236- 37 (D. Or. 2001).

#® 34 CER. §§ 300.126, 300.530-532, 300.534, 300.540, & 300.543; and WAC 392-
172-108 (14) and 392-172-10905. See also: Arunda [, supra, 267 F.3d 877 (9t Cir.
2001).

¥ 34 CF.R. §300.533; and WAC 392-172-10900 (1)(a).
" See: Unton, supra, 15 F.3d at 1526, A school district may not, however, unilaterally

determine a child’s placement prior to his IEP meeting. Sce: Sprelberg u Hermo County
Public Sdhools, 853 F.2d 256, 259 (4h Cir. 1988).

5120 US.C. § 1415(b)(3); 34 CF.R. § 300.503; and WAC 392-172-302.

3220 US.C. § 1414(b)(3)(c); 34 CF.R. §§ 300.126 & 300.532; and WAC 392-172-106.
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(c) the assessment tools used must provide relevam
nformation that directly assists persons in determining
educational needs of the child>#; and

(d) provide the child’s parent with an independent
educational evaluation at public expense if and when the
child’s parents reasonably object to an madequate school
district evaluation.>®

Procedural flaws do not automatically require a finding of a
denial of FAPE. For that, the flaw must result m a loss of educational
opportunity or seriously infringe on the parents’ opportumty to
participate in the IEP formation process. Courts must also determine
if the outcome of the IEP process would have been different but for
the school district’s procedural failure.”  As will be discussed more
fully below, ESY services are but one part of the wide spectrum of

supportive educational services that children deemed eligible to recerve

special education may be entitled to receive, if and when such specific

34 CF.R §§ 300.126, 300.530-532, & 300.540; and WAC 392-172-108 (2)(a). Sec: Urion
supra, 15 F.3d at 1523.

20 US.C. § 1414(b)(3)(D); 34 CF.R. § 300.126, 300.530-532, & 300.540; and WAC 392-
172-108 (4).

3334 CER. § 300.502; and WAC 392-172-150.

Distng No 23.960 F.2d 1479, 1484 (9 Cir, 1992).

7 See, e.g., Shapiro u Paradsse Valley Sdhoo Distrig., 317 F.3d 1072, 1079 (9 Cir. 2003)
(superseded by statute on unrelated grounds by M.L. u Federal Way School Distinat, 394 F.3d
634 (9 Cir. 2005).

BRIEF OF THE RESPONDENTS - 13 RANDAL BROWN LAW OFFICE
25913 ~ 163*” AVENUE SE
COVINGTON, WASHINGTON 98047




‘instruction” and/or ‘related services’ are deemed ‘appropriate’ for an

individual student.s8

Given the evidence offered and received over the course of the
administrative special education due process hearing below, it is
abundantly clear that A.D. was entitled to receive ESY during the
2004-2005 school year under the applicable provisions of IDEA%,
Washington’s state special education laws®0, and the established criterta
which govern ESY eligibility assessments here in the Ninth Circuit.b!

Applying the ‘test’ adopted by the United States Court of
Appeals for the Ninth Gircuit in Hogff to the facts in the instant case,

respondents would respectfully submit that they have clearly

% Under IDEA and Washington state’s special education laws, the term “special

education™ means specially designed instruction provided to an eligible student, provided
at no cost to the child’s parents, and in conformance with the student's IEP, which is
designed to meet the unique needs of the student. This specially designed instruction
includes instruction conducted in the classrooms, in the home, in hospitals and
institutions, and in other settings; and instruction in physical education. Special
education may also include ESY services and a host of other “related services”, such as
transportation and such developmental, corrective. preventative and other supportive
services as may be required to assist a special education student to benefit from his
special education, including classihied staff services, counseling services, early
identification and evaluation of disabilities in students, medical services. parent
counseling and training, psychological services, recreation, rehabilitation counseling
services, school health services, social work services in schools. The list of related
services is not exhaustive and may include other developmental, corrective. preventative
or supportive services, if they are required to assist a special education student to benefit
from special education. See: 34 CF.R. §§ 300.7, 300.24, & 300.26; and WAC 392-172-045 &
392-172-055.

%20 US.C. §§1415(b)(1)(c ); and 34 CF.R. §§ 300.128 & 300.309 (b).

o RCW 28A.155.090 & 28A.300.070; and WAC 392-172-163 (4).

Indeperdert Schod District Na 4,921 F.2d 1022, 1027-28 (10t Cir. 1990).
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demonstrated by a preponderance of the evidence that appellant SSD

No. 320 failed to properly undertake any meaningful action with
respect 10 the evaluation and assessment of A.D.’s regression potenual
after an extended break from his IEP programe?, nor did the district
make any effort to assess the time required for him to recoup what he
had learned after such a break? In ignoring its duties and obligations
to AD. under IDEA and Washington law following his parents’
request for ESY servicestt, appellant SSD No. 320 clearly failed to
undertake any of the steps necessary to evaluate and assess A.D.’s need
for such services, and then, compounded this error by completely
ignoring the severity of his developmental and behavioral disabilitiese®,
the observations and mnput from his teachers at New Horizon School
on his need for ESY services®®, and his previous ESY service history7,
thus depriving A.D. of the ESY services he required in order to receive

the FAPE he was entitled to receive from the district under those same

*2 Testimony of Cher Collins, Vol. VI, p. 882, 1. 8 - p. 885, I. 2; Testimony of Kathy Hart,
Vol. VI, p. 906, 1. 13 - 21.

03 1d.
“1d.

5 Vol. 11, pp. 309-321 [Exhibit No. P-19] (“draft” IEP); and Vol. I, pp. 324-345 [Exhibit
No. P-21] (IED).

% Testimony of Elena Tsaregordiseva, Vol. VI, p. 762, . 2 - 15; Vol. II, pp. 391-399
[Exhibit No. P-31}; and Testimony of Marla Veliz, Vol. X, p. 676, 1. 10 - p. 679, 1. 10; Vol
I1, pp. 400-408 [Exhibit No. P-32].

%7 Testimony of Eileen Highley, Vol. VI, p. 724, 1.3 - p. 727, 1 13.
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laws. Further, based on the severity of his verfied developmental
disabilities, his prior ESY service history, and the tesumony provided
by his mother and teachers from New Horizon School, respondents
also belicve that they were able 10 show by a preponderance of the
evidence that appellant SSD No. 320 also failed to comply with the
procedural requirements set forth in IDEA and Washington’s state
special education laws, as reflected m the Final Orders.8

As noted earlier, it 18 the respondents’ contention that the
administrative law judge’s well-reasoned Final Order®?, as affirmed by
the Superior Court’s Order on the initial review below, was fully
supported by the factual record in this case, conformed to the spirit
and intent of the applicable federal and state laws which govern special
educaton ESY  determinations, and fully consistent with  the
controlling prior ESY case law decisions here 1n the Ninth Circunt. For
these reasons, the respondents would respectfully submit that the Final
Orders? under review should be affirmed i their enurety, and the
appellant school district’s request for relief should be denied, and

further, 1ts appeal should be dismissed.

% Vol. I, pp. 26-45.
69 Id

Vol 1, pp.  26-45 (OSPI Cause No. 2005-SE-0092); and Clerk’s Papers, pp. 134 135
(Supetior Court Cause No. 06 - 2 - 06063 — 1),
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II1. STATEMENT OF FACTS

A. PROCEDURAL HISTORY

Over the course of a series of meetings held during the latter
half of the 2004-2005 school year™, the parties herein met to review
SSD No. 320’ initial ‘Evaluation Report” of A.D.”2, and then develop
and finalize his 2004-2005 IEP.”> On June 29, 2005, the day after
A.D.’s final 2004-2005 TEP meeting, L.D. received written notice from
SSD No. 32074 that the district was still of the opinion that A.D. was
not entitled to ESY services™, and that it was therefore denying her
request for ESY services. Following receipt of the aforesaid written

notice’®, L.D.’s mailed her written request for an administrative special

' March 23, April 6, and June 28, 2005. Testimony of Elena Tsaregordiseva, Vol. VI, p.
749, 1. 15 - p. 753, 1. 13 (See also: Vol. II, pp. 391 - 399 [Exhibit No. P-31]); Tesumony of
Marla Veliz, Vol. VI, p. 773, 1. 10 - p. 774, 1. 25 (See also: Vol. 11, pp. 400 - 408 [Exhibn No.
32)); and Testimony of L.D., Vol. VI, p. 801, 1. 16 - p. 819, 1. 24.

2 Vol. 11, pp. 267-282 [Exhibit No. P-15].

7 Yol 11, pp. 289-306 [Exhibit No. P-18]; Vol. I1, pp. 324-345 [Exhibit No. P-21]; and Vol.
11, pp. 324-345 [Exhibit No. P-21].

" Vol. 11, pp. 348-349 [Exhibit No. P-23].

7 In the administrative proceedings below, and on appeal, respondents have maintained that
SSD No. 320 made its initial decision to terminate A.D.’s ESY eligibility when it changed his
then-existing ITEP without any prior written notice in its initial “evaluation”. See: Vol. II, p.
234 [Exhibit No. P-9]; and Vol. 11, p. 279 [Exhibit No. P-15].

76 Vol 11, pp. 348-349 [Exhibit No. P-23].
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education “due process” hearing 1o OSPI”7, consistent with her nghts
under IDEA and Washington’s state special education laws.”

The administrative hearing was held at the district’s central
administrative offices in Sumner, Washington, on November 17 and
December 16, 2005, and completed via a brief telephonic hearing on
January 19, 2006. On February 16, 2006, the administrative faw judge
issued her Final Order.” Thereafter, on March 15, 2006, the appellant

district timely filed its PE77TION FOR RE VIE W8 with the Superior Court

below. On August 17, 2006, following the submission of written briefs
and oral arguments by the parties’ attorneys of record, Superior Court
Judge Fleming issued his Final Order®!, affirming the administrauve
Final Order$? in its entirety and dismussing SSD No. 320’s appeal.
Thereatter, the appellant filed its appeal of the lower findings and

Orders with this honorable court.

Vol 1, pp. 162-169.

20 US.C. § 1415 (3); 34 CF.R. § 300.507; and RCW 28A.155 and WAC 392-172-350. It
should also be noted that due 10 the July 4 federal holiday, OSPT did net receive or docker
[.I).’s “due process” request untl July 3, 2005. See: Vol. 1, pp. 170 - 172.

" Vol. 1, pp. 26-45.

% Vol.1, pp. 1-25.

1 Clerk’s Papers, pp. 134-135.

2 Vol I, pp. 26-45.
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B. SUMMARY OF THE EVIDENCE PRESENTED AT HEARING

As noted above, the parameters and importance of the
evaluation process and procedures outlined in IDEA are found in the
Act’s comprehensive definition of an “evaluation”s’; the specific and
extensive procedural requirements which the Act applies to such
“evaluations”8% and in those same provisions of the Act which outline
how such “evaluations” are to be conducted.85 All of these procedural
requirements are designed to ensure that each child’s “evaluation” is
accurate, {air, comprehensive, and, most importantly, reflective of each
individual child’s unique needs.%

Under the “evaluation” process outlined in IDEA and
Washington’s own special education state laws, every evaluation
undertaken by a school district is supposed to consist of an thorough
and comprehensive evaluation of the child in all areas related 10 the
child’s known or suspected disabiliues®’, conducted by a qualified

assessor who 1s knowledgeable about the child’s identified and/or

%134 CFR. §§300.128 and 300.341-342; and WAC 392-172-040.

“ 34 CFR §§ 300.126, 300.53C- 534, 300.540. and 300.543; and WAC 392-172-106 - {11.
¥ 1d.

% See: Union, supra, 15 F.3d at 1519 (9 Cir. 1994).

%20 US.C. § 1414(5)(3)(c); 34 CF.R. §§ 300.126 & 300.532; and WAC 392-172-106.
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suspected disabilities88, and who is qualified to use the assessment tools

necessary to provide relevant information that directly assists those
individuals who are trying to assess the educational needs of the child
being evaluated.®’

In the instant case, however, SSD No. 320 used an evaluation
process that failed to seek any meaningful input from AD.'s teachers
in the Ramona Unified School District (CA) or New Horizon Schoolts
failed to include any actual tests, evaluations, or assessments of A.D.’s
need for ESY services?!; performed by a school psychologist who by
her own admission had never performed an ESY evaluation or
assessmet®, and who was not familiar with any of the actual
assessment, test, or evaluation procedures required for an appropriate
ESY determination®?; and conducted by the district after the regular

school vear had ended?  Despite the absence of all these

% 34 CFR §§ 300.126, 300.530-532, & 3C0.540; and WAC 392-172-108 (2)(a). See: Limon.
supra, 15 F.3d at 1523,

¥ 20 US.C. § 1414(b)(3)(D); 34 C.ER. § 300.126, 300.530-532, & 300.540; and WAC 392-
172-108 (4).

% Testimony of Roger Smith, Vol. VI, p. 850, 1. 19 - p. 854, L. 19; p. 859. L. 5 - 23; and
Testimony of Cher Collins, Vol. VI, p. 872, 1. 20 - p. 876, . 16; p. 882, 1. 18 - 24; & p. 884, L.
16 - p. 885, 1. 2.

! Testimony of Cher Collins, Vol. VI, p. 882, 1. 25 - p. 883, 1. 2.

™ Testimony of Cher Collins, Vol. VI, p. 883,1.9 - 20.

”* Testimony of Cher Collins, Vol. VI, p. 883, 1. 21 - 23.

% Testimony of Cher Collins, Vol. VI, p. 888, L. 14 - p. 889, 1. 5.
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“components” to AD.s ESY evaluation, SSD No. 320’s special
education administrators and staff were still able to “determine” that
A.D. did not qualify for or require ESY services.% Respondents would
respectfully submit that IDEA and Washington’s special education
laws 1mpose a duty on SSD No. 320 to utilize an evaluation process
that consists of something more than doing nothing to support such a

finding?

IV. ARGUMENT

A. STANDARD OF REVIEW.

When reviewing an administrative decision issued pursuant to
the “due process” provisions of IDEA, courts are required to apply a
‘preponderance of the evidence’ standard to the task before them.”
Further, the party challenging the administrative decision on appeal
carries the burden of proof on all issues.? Although the United States
Supreme Court recently changed the standard for who bears the

‘burden of proof’ n administrative special education “due process”

» Testimony of Roger Smith, Vol. VI, p. 846, 1. 8 - 23; Testimony of Cher Collins, Vol. VI,
p- 863, 1.3 - p. 867, 1. 19; p. 874, |. 13 - p. 876, . 25; Testimony of Kathy Hart, Vol. VI, p.
902, 1. 3 ~ p. 903, | 11; Tesumony of Ruth Conrad, Vol. X, p. 581, L. 1 - p. 584, L. 6;
Testimony of Betsy Minor Reid, Vol. X, p. 653, 1.9 - 25.

% See: Hodt w_Tucson United School Distrit, 967 F.2d 1298, 1301 (9th Cir. 1992), citing Jobrson
[nda‘mienl School Distrit No._ 4,921 F.2d 1022, 1027-28 (10 Cir, 1990).

7 Rowley, supria, 458 U.S. at 206 (1982); 20 US.C. § 1415 (1)(2)(B)(i).

® Poolawu Bishgp, 67 F.3d 830, 833 (9t Cir. 1995).
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proceedings?, the party challenging the final administrative findings
and decision on appeal still has the burden of proof as a matter of
law. 100

The administrative law judge’s decision is also entitled to pronz
face correctness, and the party who challenges such a decision on
appeal must rebut this presumption.’! The party challenging an
administrative special education “due process” decision must also
support its contention with evidence exceeding a naked assertion that
the decision was contrary to the law or evidence.!2 The challenging
party must thus prove that the administrative law judge’s decision was
incorrect by a preponderance of the evidence.103

A reviewing court should avoid “substituting their own notions
of sound educational policy {or those of the school authorities which
they review.”1%¢ If such deference were not given to the administrative

decision, “[t]he very importance which Congress has attached to

District Na_1w BS., 82 F.3d 1493, 1498 (9% Cir. 1996).

Y Dovle w A rdington County School Boand, 953 F.2d 100, 105 (4 Cir. 1992) (citing Toun of
Burlington w Department of E ducation, 736 F.2d 773, 792 (1= Cir. 1984), aff’d sub nom 471 US.
359 (1985)); and Jones u Washingion Courty Board of E dueation, 15 F.Supp. 2d 783, 785 (D. Md.
1998).

"% Jongs, supra, 15 F.Supp. 2d at 785-786.
"% Rouley, supra, 458 US. at 206 (1982).

104 ,]L{-, 5147721
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compliance with certain procedures in the preparation of an IEP would
be frustrated if a court were permitted to simply set aside state
decisions at naught.”1%5 Deference to the findings of an administrative
law judge is even greater where such findings are, as here, particularly
“thorough and careful.”1%  Reviewing courts must also “accord
deference to the policy decisions of a school district when it is acing
wthin the bounds of federal and state law™ 197

Although a reviewing court retains the ultimate discretion to
accept or reject an administrative law judge’s findings, the United
States Court of Appeals for the Ninth Circuit has indicated that a
reviewing court should consider an administrative law judge’s findings
“carefully and endeavor to respond to the hearing officer’s resolution
of each matenal ssue.'™ A court must not engage in “Mondav
morning quarter backing” when evaluating the appropriateness a
child’s special education program and placement.!® “The primary

responsibility for formulaung the education to be accorded a

ins Z‘A{

" See: Urion, supra, 15 F.3d at 1524; and Gregory K V. Longuew Sdhod Distnat, 811 F.2d 1307,
1311 (9th Cir. 1987).

"7 Id. (Emphasis added).

"% Capistrano Unified Shool Distrit u_Wantenberg, 59 F.3d 884, at 891 (9t Cir. 1995) (quoting
Graoy K., $11 F2d at 1311).

1 OToole v Qlathe Distria Schodls, 144 F3d 692, 701-702 (10 Cir. 1998).
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handicapped child, and for choosing the educational method most
suitable to the child’s needs, was left by the Act to state and local
educational agencies 1n cooperation with the parents or guardian of the
child.” 110

This honorable court has a duty to apply the proper “standard
of review” in the instant appeal - to do otherwise would constitute
clear error. Applying IDEA’s “preponderance of the evidence”
standard!!! to the facts of this case, it 15 abundantly clear that the
administrative law judge’s Final Order!'? was based on solid and
substantial evidence which clearly reflected SSD No. 320’s disregard
for A.D.’s nghts and 1ts own duties under IDEA and Washington’s
own state special education laws. ALJ Shave judge was present
throughout the hearing, and was thus better able to consider and
determuine the credibility of the witnesses who may have offered
testimony that conflicted with her decision. Further, ALJ Shave
properly interpreted and applied the law to the facts of this case, and as
such, it is abundantly clear that the appellant’s request for reversal of

her Final Order13 should be denicd.

"9 Rowley, supra, 458 US. at 207 (1982).
20 US.C. § 1415 ()(2)(B)(iii).
"2 Vol. I, pp. 26-45.

Vol 1, pp. 26-45.
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B. EXTENDED SCHOOL YEAR SERVICES

Within Washington state and the Ninth Circuit, any questions
related to a special education student’s entitlement to ESY services
begins and ends with a review of the factors outlined in the Ninth
Circuit’s Hogt decision.!* In Hodft, the Ninth Circuit Court chose to
“adopt” by reference an ESY “test” that the United States Court of
Appeals for the Tenth Circuit had outlined 1n an earlier decision.!'s In
Jobrson, the Tenth Circuit Court found that any ESY determination
must first focus on  whether the provision of “educational
programming which extends instruction beyond the convenuonal
school year [is required] to prevent serious regression over the summer
months.” 116

Given the Ninth Circuit’s adoption of the Tenth Circuit’s
reasoning in Jobmson, petitioners would respectfully direct thus
honorable court’s attention to the following language from that
decision:

. . . [Plarties should note that the burden of proof in

these matters rests with the party attacking the child’s
individual education plan. In Al Heghts Independent

" Hoeft u Tuscon Urited School Distnat, 967 F.2d 1298 (9t Cir. 1992).

S Johnson v. Independent School District No. 4,921 F.2d 1022 (10" Cir. 1990).

Ho Hodt, 967 F.2d at 1301, ating Jobrson w Indeperndert Sdhool Distig Na_4, 921 F.2d 1022,
1027-28 (10"‘- Cir. 1990).

BRIEF OF THE RESPONDENTS - 25 RANDAL BROWN LAW OFFICE
25913 ~ 163" AVENUE SE
COVINGTON, WASHINGTON 98042



School District w State Boand of E duaation, 790 F.2d 1153 (5t
Cir. 1986), the Fifth Circuit reiterated that the Act
‘Placed  primary  responsibility for  formulating
handicapped children’s education in the hands of state
and local school agencies in cooperation with each
child’s parents.” In deference to this statutory scheme
and the reliance 1t places on the expertise of local
education authonties, . . . the Act creates a ‘presuraption
in favor of the education placement established by [a
chid’s individualized education plan],” and ‘the party
attacking its terms should bear the burden of showing
why the educational setting established by the
[individualized education plan] is not appropriate.’!t”

In the instant case, it was the appellant that initially embraced
A.D.’s previous special education evaluation and IEP. It makes no
difference if this “decision” was by design or default - under the
specific provisions of IDEA which govern the implementation and
provision of federally-funded special education programs and services,
once a school district has determined that a child with a disability 15
entitled to receive special education nstruction and services, 1t must
develop a wrtten IEP for that child, based on a proper and
comprehensive evaluation, and do so before it provides any special
education services to that child.!18

As noted at the outset of the administrative hearing by the

respondents herein, no one seems to have a logical explanation for the

" Id, supra., at 1024-25 (quoting Tatro u Texas, 703 F.2d 823, 830 (5 Cir. 1983), aff d, 468
U.S. 883 (1984)) (footnotes omitted).

"' 34 CE.R. §§300.128 & 300.141-142; and WAC 392-172-158 (1)(a).
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lengthy delay between the resolution of the parties” earlier due process
dispute!® and the eventual completion of SSD No. 320’s ‘initial’
“Evaluation Report'120 and its subsequent “draft” IEP proposal.i2t
Regardless of the reason(s), however, this lengthy delay did not mean
that A.D. did not have an TEP prior to his enrollment at New Horizon
School.

[Wihen a student moves from a school district in
State ‘A’ to a school district 1n State “‘B’, the State ‘B’
school district must first ascertain whether it will adopt
the most recent evaluation and IEP developed for the
student by the State ‘A’ school district. Since the State
‘A’ school district’s evaluation and TEP were based in
part on the education standards and eligibility
requirements of State ‘A’, the student’s evaluation and
1EP developed by the State ‘A’ school district might not
necessarily be consistent with the education standards of
State ‘B’. Therglore, the State ‘B’ school district musst determine,
as an vtial nutter, whether 1t beliews that the student has a
disability and wbether the most recent ewtlnation of the student
conducted by the sdhool distrat in State ‘A’ and the State ‘A’
school district’s IE P neet the requarenents of Part ‘B’ as well as
the education standards of State ‘B’ If the State ‘B’ schodl distct
aagpts State ‘A’s’ decernavation that the student has a disabnlity
and adopts the State ‘A school district’s ewlnation, the school
district in State ‘B’ rust proude notice to the students’ parvents in
acordance with 34 CFR § 300.504(a).

The schod distna m State ‘B’ also could eea to
implerent the most recent IE P dewdoped by State ‘A’s’ sahool
district, prouded that it determanes that this IE P muets Part ‘B’

"9 (OSPI Cause No. 2004-SE-0151X.
20 Vol I1, pp. 267 - 282 [Exhibit No. P-15].

12V Vol 11, pp. 307 - 321 [Exhibit No. P-19].

BRIEF OF THE RESPONDENTS - 27 RANDAL BROWN LAW OFFICE
25913 ~ 163" AVENUE SE
COVINGTON, WASHINGTON 98047



requirerrents and State ‘B’ eduaation standards.  The school
distnit in State ‘B’ would not be required to conduc another [E P
neetng if a apy o the ammnt [EP is awilable the paronts
indhaate that they are satisfied with that IEP, and the school
dista in State ‘B’ beliewes that the IE P is appropriate for the
studertt and that it can implement that IE P. Appendix C to 34
CFR Part 300 (question 6). However, if the parties are
not satisfied with the IEP developed for the student by
the school district in State ‘A’, an [EP meeting would
have to be conducted without undue delay, but in no
case later than 30 calendar days after the date that the
school district in State ‘B’ determined that 1t would
accept the State ‘A’ school distnct’s  eligibility
determination and evaluation. Appendix C, at question
6; See also 34 CFR § 300.343(c).

If the school district in State ‘B’ dedts not to adopt the
State ‘A schodl district’s ewtlnation of a student who travsfers into
its junsdiction, the school distnat in State B nust euiluate the
stidentt without undue delay and proude proper notice to parens.
34 CFR §§ 300.128, 300.220 and 300.504(z). The
evaluation would be treated as a preplacement evaluation
of the student under 34 CFR § 300.531, and the school
district in State ‘B’ must obtain parental consent under
34 CFR § 300.504(b)(1)() before conducting this
evaluation. While the evaluation is in process, the school
district in State ‘B’ could serve the student in a special
education placement in accordance with an mterim IEP
unless the parents and State ‘B’ school district are unable
to agree on an interim placement, in which case, the
student would be placed i the regular school program.
Once the school district in State ‘B’ completes the
student's evaluation, an IEP meeting must be convened
without undue delay, but in no case later than thirty
calendar days after the date of the elgibility
determination. 34 CFR § 300.343(c). At this IEP
meeting, the State ‘B’ school district must develop and
adopt an IEP for the student that addresses his or her
unique educational needs. (Emphasis added)!22

122 OSEP Memorandum 96-5 (December 6, 1995), 24 IDELR 320.
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As noted in the administrative record below, shortly after A.D.
and his family moved to Washington, his parents undertook the
necessary steps to enroll him as a student m SSD No. 320.12
Following his initial enrollment, SSD No. 320 acknowledged that A.D.
was a child who was entitled to receive special education instruction
and services.!2¢ At that time, no one from SSD No. 320 ever raised
any concerns to A.D.s parents about the adequacy of his previous
evaluations, IEPs, or ESY services by the Ramona Unified School
District (CA). Further, despite his identification as a child who was
eligible to receive special education from SSD No. 320125, no one from
the district undertook any steps to proceed with an evaluation or
develop an 1EP for AD. tollowing his mital special education
verification by the district.!26 While such inaction may have made
sense to someone with no understanding of or mterest n IDEA’s
FAPE mandate, under the Act, as well as Washington’s own laws, SSD

No. 320 had a lawful obligation to provide and safeguard A.D.’s FAPE

¥ Testimony of L.D., Vol. V1, p. 790, 1. 23 - p. 791, I. 24; Testimony of Roger Smith, Vol.
VI, p. 823, 1. 13 - p. 825, L. 5; and Testimony of Cher Collins, Vol. VI, p. 858, 1. 18 - p. 859,
7.

'2# Testimony of Roger Smith, Vol. VI, p. 824, 1. 24 - p. 827, 1. 4; & p. 836, 1. 7 - p. 8840, L.
1.

P d.

12 Testimony of Roger Smith, Vol. VI, p. 836, 1. 7 - p. 840, |. 20; and Testimony of Cher
Collins, Vol. VI, p. 858, 1. 18 - p. 859, 1. 10.
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entitlement. The district’s inaction in this matter was contrary to law,
and made no sense at all.1?’

Given the district’s maction at the start of the 2004-2005 schocl
year, one might have assumed that the filing of the respondents’ initial
administrative special education “due process” request!?8 would have
resulted in some sort effort by SSD No. 320 to comply with its IDEA
duties and responsibilities to A.D. As reflected in the administrative
record below, no one in the district undertook any meaningful steps 1o
complete an evaluation or develop an 1EP following A.D.’s initial
enrollment.i? While SSD No. 320 eventually took steps to comply
with its IDEA obligations through a written settlement agreement with
A.D.s parents'™, no one within SSD No. 320 took any meanmgful
action with respect to A.D. special education program and services!*!,
at least not unul L.D. and New Horizon School staff had begun to

inquire about A.D.’s ESY service needs.!32

12734 CFR. §§ 300.126 8 300.503; and WAC 392-172-104.
R OSPI Cause No. 2004-SE-0151X.

"2 Testimony of Roger Smith, Vol. V1, p. 836, 1. 7 — p. 840, |. 20; and Testunony of Cher
Collins, Vol. VI, p. 858, 1. 18 ~ p. 859, 1. 10.

139 yol. 11, pp. 244 - 248 [Exhibit No. P-11].

B34 CF.R. §§ 300.126, 300.503, 300.530-532, & 300.540; and WAC 392-172-104 & 392-
172-108(1).

2 Testimony of L., Vol. VI, p. 799, L 5 ~ p. 806. L. 8; Testimony of Marla Veliz, Vol VI,
p. 781, L 18 - p. 783, L. 12; Terumony of Roger Stth, Vol. VI, p. 836, . 7 - p. 340, L 2¢;
and Testimony of Cher Collins, Vol. VI, p. 858, 1. 18 - p. 859, 1. 10.
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Such lengthy delays would clearly constitute violations of IDEA

and Washington’s state special education laws!33 were 1t not for the fact
that through such inaction, SSD No. 320 had, by design or default,
“adopted” and accepted A.D.s previous special education evaluation!**
and 2003-2004 IEP!* from the Ramona Unified School District (CA)
to venfy his status as an SSD No. 320 special education student at the
start of the 2004-2005 school year.1% This ‘decision’, coupled with the
district’s subsequent reaffirmation of that ‘decision’ on December 20.
200417 and its commitment to place A.D. an out-of-district program,
L.e., New Horizon School, at district expense, on January 31, 2005!%,
without benefit of its own evaluation or a new IEP, clearly reveals that
SSD No. 302 “adopted” A.D.’s previous evaluation!** and 2003-2004
IEP from the Ramona Unified School District (CA).140 As reflected in

the administrative record, the Ramona Unified School District had

13} 34 CFR. §§ 300.126, 300.128, 300.503, 300.530-532, 300.540, & 300.341-342; and
WAC 392-172-104, 392-172-108(1), & 392-172-158 (1)(a).

% Vol 11, pp. 220 - 223 [Exhibit No. P-6].

M Vol 11, pp. 233 - 240 [Exhibit No. P-9].

1 Testimony of Roger Smith, Vol. VI, p. 823,113 - p. 825, . 5.
137 Vol. I1, pp. 244 - 248 [Exhibit No. P-11].

¥ Vol. 11, p. 402 ( 8) [Exhibit No. P-32].

B9 Vol 1, pp. 220 - 223 [Exhibit No. P-6].

0 Vol 11, pp. 233 - 240 [Fxhibit No. P-9].
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previously determined that A.D. required ESY services in order to
derive FAPE from his TEP.141

Even the most cursory review of IDEA reveals that the Act
places a great deal of weight on parental participation in the evaluation
of a special education student and the development of his TEP.142 In
furtherance of this “goal”, the Act also imposes a duty on school
districts in order to insure that they provide parents with prior notice
of any changes m their child’s special education program or services:

A schodl districc ov other piblic agency shall grwe priov whtten

notice in accordance with WA C 392-172-306 to the parent(s) of

a student (or to the adilt student) a veasonable tme before the

school district or other public agencyr

(1) Proposes or refises to intiate or dhange the identification,

ewlnation, educational placerment of the studert or prousion of

FAPE to the studen.

(2) If the notice required under this section relates to an

action proposed by a district or other public agency that

also requires parental consent under WAC 392-172-185

and 392-172-304, notice may be given at the same time

parental consent is being requested. (Emphasis added)!+?

As reflected in the administrative record below, A.D.s prior

evaluations and 1EPs from the Ramona Unified School District (CA)

! Testimony of Eileen Highley, Vol. VI, p. 723, 1. 16 - p. 727, 1. 13; and Testimony of L.D).,
Vol. VI, p. 790, 1. 23 - p. 792, 1. 14. See also: Vol. IL, p. 234 [Exhibit No. P-9].

"2 34 CFR. §§ 300.345 and 300.501-505; and WAC 392-172-105 and 392-172-302 - 307.

"I WAC 392-172-302. See also: 34 CF.R. § 300.503.
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had determined that he was entitled to receive and required ESY
services in order to derive FAPE from his special education program
and services.!* SSD No. 320’s special education administrators and
staff were fully aware of this fact when they “adopted” and utilized
AID.’s 2003-2004 evaluation and IEP.%  SSD No. 320’5 special
education administrators and staff were fully aware of this fact when
they completed and issued their initial evaluation on March 14, 2005.14
Following its subsequent decision to change A.D.’s special education
eligibility classification, SSD No. 320 provided A.D.’s parents with a
“prior written notice” of this change, as required by the Act.'¥
Despite its decision to change his ESY eligibility, and thus, the
provision of his FAPE$, however, the district failed to provide A.D.’s
mother with any “prior written notice” of this change, in violation of

her rights under IDEA and Washington law.1#?

144 Testimony of Eileen Highley, Vol. VI, p. 724, . 3 - p. 727, 1. 13; Testimony of L.I),, Vol.
VI, p. 790, 1. 23 - p. 792, 1. 14; Testimony of Roger Smith, Vol. VI, p. 845, 1. 12 - p. 848, L
11; and Testimony of Cher Collins, Vol. II, P. 861, 1. 21 - p. 868, 1. 17. See also: Vol. II, p.
279 [Exhibit No. P-15].

145 Testimony of Roger Smith, Vol. VI, p. 845, |. 12 ~ p. 848, L. 11; Testimeny of Cher
Collins, Vol 11, p. 861, 1. 21 - p. 868, 1. 17; and Testimony of Kathy Hart, Vol. VI, p. 904, L
19— p. 906, 1. 21.

- p. 848, 1. 11; and Testunony of Cher

Mo Testimony of Roger Smith, Vol. VI, p 12
_J_c, Val. 11, p. 279 [Extubr No. P-15].

34
Collins, Vol 11, p. 861, 1. 21 - p. 868, . 17, See

3
e A
147 Testimony of Cher Collins, Vol. IL, p. 861, 1. 21 - p. 868, 1. 17. See also: Vol. II, pp. 281 -
282 [Exhibit No. P-15].

148 Vol 11, p. 279 [Exhibit No. P-15].

149 34 CF.R. § 300.503; and WAC 392-172-302.
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Tuming to the specific criteria adopted by the Ninth Circut
Hodft court to help guide ESY eligibility determinations, petitioners
would ask that this honorable court consider the following language

from Jobmsor:

We are bound by the Act, which rests on the
comerstone  of granting  handicapped  children
entitlement to a ‘free appropriate public education,” 20
US.C. § 1412(1), based on an individually designed
education plan revised at least annually. Id at §
1414(a)(5); Rowdey, 458 U.S. at 203. The individualization
requirement is of paramount importance in the Act. 20
US.C. §§ 1401(2)(19), 1412(2)(B); Rowley, 458 US. at
188-89, 198, 202; Pdk, 853 F.2d at 172; Battle w
Pcvmsylwm,’ 629 F.2d 269, 280 (3fd Cir’ mmmnci 513 F.

thosc nv olvcd n admmbu ative review undcr thg Ac t o
have one and only one criterion for evaluating the
appropriateness of a handicapped child’s IEP, the
handicapping impediments which force individualization
of the child’s education program in the first place also
mandate an individualized approach to review of the

child’s TEP.

The amount of regression suffered by a child
during the summer months, considered together with the
amount of time required to recoup those lost skills when
school resumes in the fall, is an important consideration
in assessing an individual child’s need for conunuation of
his or her structured educational program in the summer
months. In Alsno Heghis, the Fifth Circuit explained
this ‘regression-recoupment’ analysis, which plays an
integral part in the case before us today:

As we stated in Cuuford uw Piman [708 F.2d 1028
(5t Cir. 1983)], “The basic substantive standard under
the Act, then, is that each IEP must be formulated to
provide some educational benefit to the child,” 1n
accordance with ‘the unique needs’ of that child. The
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some-educational-benefit standard does not mean that
the requirements of the Act are satisfied so long as a
handicapped child’s progress, absent summer services, is
not brought ‘to a virtual standstill.” Rather, it a child will
experience severe or substantial regression during the
summer months in the absence of a summer program,
the handicapped child may be entitled to year-round
services. The issue is whether the benefits accrued to the
child during the regular school year will be significantly
jeopardized if he is not provided an educational program
during the summer months. 790 F.2d at 1158 (citations
omitted).

Houwewer, the regressionrecouprent analsis is ot the only
measure used to determine the necossity of a strucired sunmey
progam. In addition to degree of regression and the time necessary
for recouprrent, courts hawe considered rany facors important in
their disasssions of what constitutes an ‘appropriate’ educational
program under the Aa.  These indude the degree of impainment
and the ability of the dild'’s parents to proude the educational
structure at borre, Battle, 629 F.2d at 280; the dhld’s vate of
progress, his or ber behaaonal and  physial - problens,  the
avulability of altermatiwe vesources, the ability of the dld to
mteract with norhandicapped dldven, the areas of the dnld's
armicdum which nead contirmous  attenttion, and  the dld’s
wational needs, Yans u Speaal Schoo District, 558 F. Supp.
s4s, 551 (E.D. Ma 1983), affd, 728 F.2d 1055 (8% Cir.
1984); and wbether the requested seruce 1s ‘ectraordinary’ to the
Dld’s condition, as opposed to an integral part of a program for
those with the dnld’s condition. Polk, 853 F.2d at 182. In faa,
the Third Ciraat vecently explicitly raated using soldy a regression
analysis to determane the necessity of a sunmrer program under the
Aa:

[A] serious problem . . . lies in defendants’ implicit
suggestion that a child must first show regression before
his parents may challenge the appropriateness of his
education. . . . [Wle do not believe that Congress
intended that courts present parents with the Hobson’s
choice of allowing regression (hence proving their ¢laim)
or providing on their own what their child needs to
make meaningful progress. Polk, 853 F.2d at 184.
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In Rouley, the Supreme Court explicitly held that
administrative and court review may not limit analysis of
the appropriateness of the IEP to any single criterion.
‘We do not attempt today to establish any one test for
determining the adequacy of educational benefits
conferred upon all children covered by the Act” 458
US. at 202; s also Yarns, 558 F. Supp. at 558. This
restraint 15 as applicable to a specific educational
program element, such as whether a child should be
provided a structured summer educational experience, as
it is to a generalized issue such as the ‘adequacy of
educational benefits conferred upon all children covered
by the Act.” Rowley, 458 U.S. at 202; sce also Crauford, 708
F.2d at 1034 n. 28 (declining to state whether the
‘regression-recoupment syndrome’ should be used as a
test to narrow the class of children to whom a summer
program must be offered).

We prefer to adopt the Fifth Circuit's broad
premise, as articulated in 4 lono Heghts:

The issue is whether the benefits accrued
to the child during the regular school year will
be significantly jeopardized if he 15 not
provided an educational program during the
summer months. This is, of course, a general
standard, but it must be applied to the
individual by [those drafting and approving
the TEP] in the same way that juries apply
other general legal standards such as
negligence and reasonableness. 790 F.2d at
1158.

The anabysis of whaber the dild's led of
acheverent would be jeopardized by a summer lm?ak
n his or her struanred educational progranmmng
should proceed by apphying not only retrospedtie data,
such as past regression and rate of recouprrent, but
also should indude prechctive data, based on the
optrion of professionals in consultation with the dnld’s
parents as wll as aramstanial onsiderations of the
Aild’s indiudual sitwation at home and in bis or ber

neighborbood and commurty.
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In so holding, we are mindful of the Supreme
Court’s caution in Rowley that the ‘appropriate’ education
required by the Act is not one which is guaranteed 10
maximize the child’s potental. 458 US. at 197 n.21;
acord Polk, 853 F.2d at 178-179; Mith v Central Budes
School Dist., 839 F.2d 113, 119 (3¢ Civ), art. deried, 109
S.Cr. 103 (1988)(as to local school district defendant and
grounds pertinent hereto), and rvd 109 S.Ci. 2397
(1989)(only as to state as defendant on 11t Amendment
immunity grounds). The Act insures, first, that some
services are provided to children who previously had
received no services at all. 20 US.C. § 1412(3); seg cg,
Rouley, 458 U.S. at 201 (each child must be provided with
a ‘basic tloor of opportunity’); Paok, 853 F.2d at 179.
Second, 1t msures that those services which are provided
are individualized. 20 U.S.C. § 1412(2)(B). And third, 1t
gives parents the right and obligation to act as the
enforcement arm of the enutlement through the
procedural safeguards outlined and mandated by the Act.

Vane Couty Bd_of Educ, 774 F2d 629, 634 (4 Cir.
1985). Congress was mindful of the financial burdens
which such expanded services imposed, and was not
utopian in its goals.

The State of Oklahoma is a recipient of federal
assistance though the Act, and 1ts legislature has enacted
a correlative enabling statute, Okla. Stat. Tit. 70, § 13-101
(1989 & Supp. 1990)(the Oklahoma statute). The
Oklahoma statute includes the provision that, if the
child’s TEP recommends continuing educational services
during the summer, the local school district will be
funded to provide a maximum of forty days educational
programming during the summer to prevent loss of the
educational gains achieved during the nine-month school

year.

If state legislation implementing the Act grants a
broader entitlement than that found in the federal
statute, the state statute defines the parameters of the
program which must be extended to children living in
that state. See: Bawd of E duc_u Dianond, 808 F.2d 987,
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992 (3 Cir. 1986); Daud D. u Dartmouth School Comm,
775 F2d 411, 417, 420 (1= Cr. 1985)(the Act
ncorporates state substantive law implementing the
Act), . demed sub nom Massadwsets Dept. of Educ. u
Daid D., 475 US. 1140 (1986).

However, the Oklahoma statute 1s not broader than
its federal counterpart in its provision for funding for
forty days of summer programming under an IEP. The
Third, Fifth, Eighth and Eleventh Circuits have all held
that under the Act itself, states must provide a
continuous educational experience through the summer
under the child’s IEP i that is the ‘appropriate’
educational experience for the handicapped child's
situation.  Georga Ass'n of Rearded Citizes v MdDamd,
716 F.2d 1565, 1576 (11" Cir. 1983), nadifiad on other
gk, 740 F.2d 902 (1984), art. douad, 469 US. 1228
(1985); Cragford, 708 F.2d at 1034; Yars, 558 F. Supp. at
559; Battle, 629 F.2d at 281. Thus, the federal statute’s
mandate of a ‘free appropriate public education’, as
judicially interpreted, includes the provision for a
summer program if appropriate under a child’s IEP. It
follows that the Oklahoma statute, while assuring local
school districts that state funding will cover a forty-day
structured educational program during the summer for a
child’s individualized program, does not expand the
federal statute.

To the extent that the Oklahoma statute has been
interpreted to require the party attacking the child’s
proposed IEP to prove that the child has already
experienced significant regression with ineffective
recoupment of educational or basic life skills, or could be
predicted to experience such regression during summer
months, 1n isolation from any other elements which may
be important to an individualized assessment of the
child’s situation, the Oklahoma statute is actually more
restrictive than the federal entitlement, rather than more
expansive. We cannot reconcile that interpretation with
the individualized review demanded by the Act. As an
example which is not uncommon, what of the child who
has not shown regression in the past, but for whom
other factors, such as acceleration of his or her
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deficiencies with increased physical maturity, outweigh
the lack of past egregious regression? Under the Act,
both documentation concerning past regression and
predictions of future regression should be considered, an
analysis which requires investigation mto many aspects
of the child's educational, home, and community life.

Turming to the aase bifore us, a thorough reuew of the entire
administratie_reqrd_vewals it _to_le foasal exdusiwly on a
Lurited_regression: recouprrnt_anabysis, which_usdf is ugonously
disputed with opposing competent testiraomy and eudence.  Becumse
of the conflit in evidence concerming Natalie's past vegression, other
fadors, induding some or all of these discussed abowe, should haze
been considered as part of the ewluation of whether Natalie's IE P
is_appropriate’ for her indiudual arawrstanes. Howewr, there
s sant facual deweloprent in the reard from the administratiwe
proceadings concerrng many aspeds_of Natalie’s life. Beause the
recond,focuses_so_conpletely on._only one_component. of Natalie’s
adbucation, we do not_bawe_suffidont fads to mke an infomed
disposition on the ments of this ase, and e therdfore express mo
opirmon_as_to_ubether Natalie's IE P 1s ‘appropriate’ under the
Ada's mandate. We do bold, houewer, that those who conductad
the administranie _redew the administratie_appeal, and the
federal distriat conrt reuew of that administratiee progess erved by
comerting what_should hawe been a_ rultifaceted inguiry into
application of a single, inflecible cnterion

As to the first issue, therefore, we reverse summary
judgment in favor of the schools and remand the case
for further proceedings, which should include
presentation and consideration of evidence concerning
other factors in addition to the regression-recoupment
evaluation previously conducted, relevant to a decision
as to whether a structured educational summer program
should be included as part of Natalie’s [EP. [Emphasis
added]10

Tuming to the first factor under the Hoglt/ Jobmson ESY “test”.

is clear from the facts presented that respondent SSD No. 320 did not

150 Tobmson, supra, 921 F.2d at 1027-1029 (10% Cir. 1990)(footnotes omitted).
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use an “individualized approach” in ns mitial “review” of A.D.s
previous evaluations, IEPs, and ESY service history in the Ramona
Unified School District (CA). As noted by the jobmson court, this
“arabypis of whether the dhild’s lewd of adhiewerment would be jeopardized by
surrmer break in bis or ber structured educational prograrming should proceed by
apphying not only retrospective data, sich as past regression and vate of recouprn,
but also should indude predictive data, based on the gpimon of professionals in
consultation with the dnld’s pavents as well as aramrstantial considerations of the
Dild’s indiudual  situation at boe and in his or ber neghborbood and
corvmty.” 51

During the administrative proceedings under review, SSD No.
320’s witnesses deemed A.D.’s extensive ESY service history to be
irrelevant on the question of his eligibility for ESY services at the end
of the regular 2004-2005 school year.152

As has already been noted, when AD. received his special
education instruction and services in California, every one of his annual

IEPs in that district provided for ESY services.!s3 The Ramona

'YL, at 1028 (Emphasis added).

'3 Testimony of Roger Smith, Vol VI, p. 847, 1. 13 - p. 848, . 11; Testimony of Cher
Collins, Vol. VI, 883, 1.9 - p. 885, 1. 9; Tesumony of Kathy Hart, Vol. V1, p. 906, 1. 24 - p.
907, l. 11; Testimony of Betsy Minor Reid, Vol. X, p. 637,1. 19 - p. 640, 1. 21, Vol. X, p. 665,
. 3 - p. 666, 1. 5; Tesumony of Ruth Conrad, Vol. X, p. 586, l. 11 - p. 587, L. 5; and
Testimony of Joanne Streek, Vol. X, p. 615,1. 8 - p. 616, 1. 10.

153 Testimony of Eileen Highly, Vol. VI, p. 724,113 - p. 725, 1. 1.
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Unified School District was under the same duty to comply with the
Ninth Circuit’s ESY Haoglt “test” and regression analysis.'5* In light of
SSD No. 320’s special education administrators and statf refusal to
accept or acknowledge the Hoglt/Jobmson’s directive to consider A.D.’s
prior ESY service history in California!®s, respondents would
respectfully submit that this “decision” also reflects a {ailure to grasp
the complexities of “regression™ and “recoupment” as they relate to
A.D.’s previously-identified special education FAPE needs.

As has been noted in several research studies, there 1s no
dispute that many special education students suffer serious regression
when they experience extended breaks from their ‘normal” educational
programs.!% Further, both Congress and the courts have determined

that ESY eligibility determinations are not limited to those students

154 Hoeft w_Tison United Sdwdl Distraat, 967 F.2d 1298, 1301 (9 Cir. 1992), citing Jobrson u
Ddeperddery Schod Distri Na 4,921 F.2d 1022, 1027-28 (101 Cir. 1990).

155 1‘1

1% Browder, D.M,, and Lentz, F.E. Extended School Year Services. Schod Psychology Reviews;
14, 188-195 (1985); Ellis, N.R; Deacon, J.R.; Harris, I.A; Poor, A,; Angers, D.; Diorio, M.S::
Watkins, RS.; Boyd, B.D; and Cavalier, A.R. Learning, Memory, and Transfer in
Profoundly, Severly, and Moderately Retarded Persons. A merican Journal of Montal Defiacny,
87, 186-196 (1982); Koegel, R1.,, and Rincover, A. Some Research on the Dilference
between Generalization and Maintenance in_ Extra-Therapy Settings. Journd of Aprlial
Beéhatior Anahsts, 10, 1-16 (1977); Rincover, A., and Koegel, RI. Seuiing Generality and
Stimulus Control in Autistic Children. fomd of A pplied Behauor Anahsis, 8, 235-246 (1975);
and Stokes, T .1; Baer, ID.M.; anid Jackson, R.1. Programming the Generalizauon of Greeting
Responses in Four Retarded Children. Jourd of Applicd Behauor A nabysis, 7, 549-556 (1974).

nom, Sadon v Battle, 452 U.S. 968 (1981).
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who only demonstrate “academic” regression concerns.'” In the
instant case, SSD No. 320 never made any effort to show what, if any.
inquiry its staff had made mio A.D.s need for ESY services on the
basis of his identified social, emotional, and behavioral deficits. Given
the concerns raised by A.D.’s teachers at New Horizon School on this
very issuels8, it is abundantly clear that SSD No. 320 never had any
interest in an evaluation of A.D.s regression potential and recoupment
needs.

Several of the district’s witnesses also claimed that there are no
specific ESY ‘tests’ that they could use to definitively idenufy A.D.’s
regression potential and entitlement for ESY services.!® No doubt
this explains why the Hoglt/Jobson courts adopted an ESY assessment

process that required consideration of “revospatiwe data, sudh as past

regression and rate of recouprent, but also should indude predictice data, based on

the_opimion of professionals_in_corsultation with the dnld’s parvents_as well_as

720 US.Co§§1415(0)(D(c ); and 34 CILR. §§ 300.128 & 300.309. Batle u Cormpromupalth of
Pesyluania, 629 F2d 269 (3 Cir. 1980), ant. derned sub, nom, Sardon © Batile, 452 U.S. 968
(1981); and Hodtt v Tucson Urital Sdwool Distng, 967 F.2d 1298 (9 Cir. 1992). Sce alse. WAC
392-172-163.

' Testimony of Eileen Highley, Vol. VI, p. 716, 1. 8 - 718, |. 11; Testimony of Duane
Smalley, Vol. 11, pp. 385 - 390 [Exhibit No. P-30]; Testimony of Elena Tsaregordseva, Vol.
VI, p. 762, 1. 10 - 15, & Vol. II, pp. 391 - 399 [Exhibit No. P-31]; and Testimony of Marla
Veliz, Vol. VI, p. 774, 1. 11 - 25., & Vol. 11, pp. 400 - 408 [Exhibit No. P-32].

1% Testimony of Cher Collins, Vel. VI, p. 883, 1. 9 - 23; Testimony of Kathv Hart, Vol. V1.
p. 907, 1.5 - 14; Testimony of Betsy Minor Reid, Vol X, p. 645, 1.7 - 15: Testimony of Joanne
Streek, Vol. X, 590, I. 17 - 22; and Testimony of Ruth Conrad, Vol. X, p. 584, L. 14 - p. 586,
1. 19.
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arastantial considerations of the dild’s indiddual situation at hore and in bis

or ber neighborbood and commmuwiry.” ¢ Further, even in the absence of a

specific EST eligibility ‘test’, education professionals have identified a
number of ESY assessments procedures over the course of the past
thirty-five years to help parents, special education staff, school district
administrators, and other concemned professionals that can be utilized
to accurately evaluate a student’s regression potential, recoupment
needs, and enttlement to the ESY services.16!

It is not the respondents’ contention that ESY eligibility
determinations are ‘easy’ or ‘simple’. The available ESY researchi¢2
clearly suggests that ESY eligibility evaluations are both complicated
and difficult. Even so, respondents would respectfully submut that
under IDEA, ESY evaluations are held to the same standard that the
Act applies to all of the other necessary “evaluations” required to

ensure that a special education student’s FAPE needs are properly

Y Hoeft w Tucson United Sobodl District, supra, 967 E.2d at 1301 (9 Cir. 1992); and Johwon
[zdg)ma’m Schod Distrie Na 4, 921 F.2d ar 1027-1029 (10‘h Cir. 1990).

11 See: Browder, D.M.,; Lentz, F.E.; Knoster, T,; and Wilansky, C. Determining Extended
School Year Eligibility: From Esoteric to Explicit Criteria. Journal of the Assocustion for Persons
with Sewere Hardhaaps, 13, 235-243 (1988); Turner, K. Determining Regression/ Recoupment in
Extended School Year Litigation for Handicapped Pupils. CASE Neusletter, p.4 (1983); and
Edgar, E.; Spence, W.M,; and Kenowitz, L.A. Extended School Year for the Handicapped:
Is It Working? Jourmal for Specal E ducation, 11, 441-448 (1977).

2 - .. . . - . . -
"2 Turner, K. Determining Regression/Recoupment in Extended School Year Litigation for

Handicapped Pupils. CASE Neuslatter, p.4 (1983); and Edgar, E,; Spence, W.M,; and
Kenowitz, L.A. Extended School Year for the Handicapped: Is Tt Working? Joromad for Special
F ducation, 11, 441-448 (1977).
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identified and addressed.’®> In the instant case, the district’s ESY
“evaluation” was directed by an evaluator who had no experience with
or understanding of the ESY evaluation process®t, and completely
oblivious to the procedural steps required for an appropriate ESY
evaluation under the Ninth Circuit's guidelines.!6> In lieu of an IDEA-
appropriate ESY evaluaton, SSD No. 320 opted for an ESY
“evaluation” process that was little more than a “Don’t Ask, Don't
Tell” ESY process, in direct violation of its duties and obligations to
A.D. under IDEA and Washington law.

When asked for their input on A.D.’s ESY needs, New Horizon
School staff told SSD No. 320 that they believed that A.D. was eligible
for and required ESY services in order to receive his FAPE 1% This

information, coupled with A.D.’s prior ESY eligibility and ESY service

163 Specifically, under IDEA, SSD No. 320 was required to: (1) perform an adequate
evaluation of child in all areas related to his suspected disability [20 US.C. § 1414(b)(3)(c); 34
CFR §§ 300.126 & 300.532; and WAC 392-172-1063}; (2) use qualified professionals who
are knowledgeable about the student and the suspected areas of disabilities [34 CF.R. §§
300.126, 300.530 - 532, & 300.540; and WAC 392-172-108 (2)(2)]; (3) use assessment tools
that will provide relevant information that directly assists persons in determmmg the
educational needs of the child {20 US.C. § 1414 (b)(3)(D); 34 CF.R. §§ 300.126, 300.530 -
532, & 300.540; and WAC 392-172-108 (4), (11), & (12)}; and be completed within the
specified time lines set forth in the Act [34 CF.R. §§ 300.126 & 300.503 : and WAC 392-
172-104].

194 Testimony of Cher Collins, Vol. VI, p. 883,1.9 - 23.

15 Hogft w Tucson United School Distria, supra, 967 F.2d at 1301 (9% Cir. 1992); and Jobrson u
Independdent School Distrig Na. 4,921 F.2d at 1027-1029 (10 Cir. 1990).

1% Vol. I, pp. 385 - 390 [Exhibit No. P-30}; Testimony of Elena Tsaregordtscva, Vol. VI.
760, 1. 13 ~ p. 762, 1. 5, & Vol. 11, pp. 391 - 399 [Exhibit No. P-31]; and Testimony of Marla
Velz, Vol. VI, 772, 1.5 - p. 774, 1. 25, p. 783, 1. 2 - p. 785, |. 4, & Vol. I1, pp. 400 - 408
[Eschibit No. I'-32).
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history from California, should have been sufficient to spur SSD No.
320’s interest in conducting an actual ESY evaluation, but that did not
occur. Contrary to the comprehensive evaluation process outlined in
Hodft/ Jobrson'*”, SSD No. 320 elected to “continue” the “discussion”
about A.Ds ESY needs, without ever bothering to inttiate an actual
ESY evaluation.

C. ALL OF THE FINDINGS OF FACT CONTAINED IN THE FINAL ORDER
ARE SUPPORTED BY THE ADMINISTRATIVE RECORD

The appellant school district contends that the administrative
law judge’s Findings of Fact and Conclusions of Law were not
supported by the record. Respondents would respectfully submit that
this contention is not true. Tuming to the district’s objection with

Finding of Fact No. 32, for example, there was nothing in the parties’

carlier settlement agreement!s8 to suggest or imply that there was anv
“agreement” to extend IDEA’s evaluation time lines'? - A.D.’s parents
wanted their son to receive his FAPE without delay.

Under IDEA, it was the appellant school district, rather than

New Horizon School or A.D.’s mother, which bore the responsibility

"7 Hoeft w Tucon United Sdhod Distnia, supra, 967 F.2d at 1301 (9 Cir. 1992); and Jobrson u
Independent School Distrit Na 4,921 F.2d at 1027-1029 (10 Cir. 1990).

"% Vol I1, pp. 244 - 248 [Exhibit No. P-11].

19934 CF.R. §§ 300.126, 300.530-532; & 300.540; and WAC 392-172-108.
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to propetly evaluate and assess A.D. ESY eligibily!™®, even after his
placement at New Horizon School.

The district’s objections to OAH administrative Findings of Fact
and Conclusions of Law simply ignore the specific requirements set
forth in IDEA and Washington law. The appellant’s arguments on
appeal, as well as 1ts assignments of error with respect to the
administrative hearing and subsequent review by the Superior Court
are without merit - the only individuals who: (1) erroneously
interpreted and/or applied the law; (2) failed to follow the prescribed
procedures; and (3) acted arburarily and capriciously with regard to
A.D.’s ESY eligibility evaluation and FAPE entitlement were the
appellant’s own special education administrators and staff, and these
errors are clearly reflected in the admunistrative record as previously
noted herein and above.

V. CONCLUSION

The Ninth Circuit’s Hogft/ Jobnson ESY eligibility test was meant
to insure that ESY services would be provided to those special
education students who require educational “instruction beyond the

conventional school vear to prevent serious regression over the

170 See, e.g., Letter to Garun, 30 IDELR 609 (OSEDP 1998). See also: WAC 392-172-224 (h);
and AR - Vol. I11:466 (§ TV) [Exhibit No. D-7].
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summer months.” 7t As is clear from the evidentiary record, SSD No.
320 chose to ignore A.D.’s prior ESY service history, disregarded the
opinions of his New Honzon School teachers, initiated a change his
then-existing IEP program and services without any prior wrtten
notice to his parents, and refused to complete an appropriate ESY
eligibility evaluation without any regard for A.D.’s rights or its own
duties under IDEA and Washington law.

A.D. is a disabled special education student with complex needs
who 15 entitled to receive an appropriate special education program of
specially designed mstruction and such other services deemed
necessary to meet his unique needs. Respondents believe that they
were able to show during the OAH administrative hearing and on
review before the Superior Court below that A.D. was eligible for and
required an ESY service component as a part of his 2004-2005 1EP.
SSD No. 320’s refusal to recognize this fact, coupled with its complete
disregard for s own duties and obligations under IDEA and
Washimgton law, constituted substantive violations of law, and clearly
resulted in a denial of AD.s nights and FAPE entitlement. The
findings, conclusions, and Final Orders were thorough and well-

reasoned, based on substantial evidence, and fully consistent with

""" Hodft u_Tucon United SchodDistriat, 967 F.2d 1298 (9 Cir. 1992), citing Jobson u
Independent School District Na 4, 921 F.2d 1022, 1027-28 (10t Cir. 1990).
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IDEA and the controlling case law here in Washington and the Ninth
Circutt. Respondents therefore respectfully pray that the Final Orders
be affirmed in their entirety, and that this matter be dismissed.
DATED this / g %’ay of January, 2007.
Respectfully submitted,

AD., a mmor special education
student, by and through L.D., said
child’s Mother and Legal Guardian,
spondents

DAL B. BROWN
(SBA No. 24181
Attorney for the Respondents

R

CERTIFICATE OF SERVICE

The undersigned hereby certifies under penalty of perjury under

the laws of the State of Washington that on the . / X day of January,

2007, he personally caused the onginal BRIEF _QF THE

RESPONDENTS to be served and tiled with the Clerk of the

Washington State Court of Appeals, Division 11, 950 Broadway, Suite
300, Tacoma, Washington 98402.

The undersigned hereby further certifies under penalty of
perjury under the laws of the State of Washington that on the | 8 f(%ax
of January, 2007, he personally caused true and correct copies of the

foregoing BRIEF OF THE RESPONDENTS 10 be served upon all parties
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of record or their legal representatives by personal delivery to their last
known and regular business address to:

Lawrence B. Ransom

Karr, Tuttle, Campbell

1201 Third Avenue, Suite 2900

Seattle, Washington 98101-3028
Atutorney for the Appellant SSD No. 320;

Office of Administrative Hearings
1904 Third Avenue, Sutte 722
Seattle, Washington 98101-1100; and

Auomey General Robert McKenna
Office of the Attorney General
1125 Washington Street SE

P.O. Box 40100

Olympia, Washington 98504-0100

Attorney for the Respondents
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