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Tfili$ appeal stems from a dispute between the appellant herenl, 

the Sunmer School District, which is also known as School District No. 

320 of Pierce County, Washington ("SSD No. 320")) and the 

respondents, AD., a ninor special education student, and L.D., his 

mother and legal guardian, over AD.'s entitlement to "ex~ended school 

year" ("ESY') services.2 However, there is no dispute betwren thc 

parties regarding A.D.'s right to receive special education services and 

supports under the applicable federal and state lam+ due to the nature 

and severity of his diagnosed developmental disabilities and behavioral 

disordel+, nor his subsequent venfication and identification by appellant 

SSD No. 320 as a student who is "M~~ltiylyHandicapped".j 

' The administrative record of the proceedings betbre Administrative Law Judge Janice 
E. Shave consists of six bound volumes with consecutix-ely numbered pages. lvith 
Volumes IV. VI, and X containing the transcript of the hearing. which appear to be 
misnumbered because there are only six \.olumes to the entire administrative record. 
Witnesses' testimony w-ill be cited as IJ'itrle,~,, iVtm~c>, 1~olrlrtlc~1i?crge/7ini'. Exhibits will be 
cited as AR - ~.olurnc~/pcrgr /Erliihi~ Yo. ,'. 

34 C.F.R $$300.128 & 300.309; and WAC 392-172- 163 (4). 

3 Individuals -4th Disabilities Educational Act, 20 U.S.C. $ 1400, g. (1997) (hereinafter 
" IDEA) ;  34 C.F.R $ 300, a g. Congress recently reauthorized IDEA, P.L. 108-446. 'Ihe 
Act, which is now known as the Individuals -4th 1)isabilities Educational Improvement Act 
of 2004 (hereinafter "IDEA-2004"), was amended, new sections were added, and m~ich oi 
IDEA'S preexisting sections were reorganized and renumbered. Most of the new Act's 

. . 
provisions went into effect on July 1, 2005; however, prior to the start of the administrat~ve 
hearing, the parties herein stipulated and agreed that the issues in the instant case arose 
under the preexisting statute. I D L 4  (1997). 'To date, the relcvant provisions cf Washington 
state's special education law and irnpleme~-Jting regulations have remained unchanged, and 
are found at RCUI'28A.155; and WAC 392- 172-010, =. 

A D .  has previously been diagnosed ,u having Attention Deficit Hyperactivity Disorder 
("ADHD") and Bipolar Disorder, as -,ell as specific learning deficits in reading, writing, 'and 
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Follo~ing tilt. collclusiol~ of the "regplar" 2004-2005 school 

year, the appellant school district informed L.D. that district staff had 

determined that AD. was not eligible for ESY services.6 L.D. 

itmnediately filed her request for a special educ atio11 adminis trail e ducb 

process Ilealing ~vrtll t11c O f f i (  c: of tlie Supetinteutic>nt ( )f I)ul>il( 

Instruction ("OSI'I") in order to secure ESY w-vices for A.D.- 

L.D.'s request was forwarded to the Washington State Office of 

Administrative Hearings (''OAH?)8, and assigned to the Honorable 

Janice E. Shave, Administrative Law Judge ("ALJ"). 711e 

adnlinistrative heat-mg wa\ I~cald on Novc~nher 17 arid Ijecember 16. 

2005, at SSD No. 320's central administrative offices. and concluded 

with a brief telephonic healing on January 19, 2006. ALJ Shave issued 

her fIh7D~A7C;S OF FA CT, CONCL 1 JTIONL. OF L,4 1V: ,4 ND ORLIE R on 

February 10, 2006 ("(OtFT Fin,zl Otdtar").'' AL,T S l w e  foluitl tlial S i l l  

No. 320 had failed to secure the necessary data required to properly 

assess AD.'s ESY eligibhty, and that this ornission had in turn resulted 

math, all of which adversely affect his educational perfo~mance. See: Vol. TI, pp. 309-321 
[Exhibit No. P-191 ("draft" IEP); and Vol. 11, pp. 324-345 [Exhibit No. P-211 (IEP). 

Vol. 11, pp. 267-282 [Exhibit No. P-151. See also: 34 C.F.K. $ 300.7; and %'A<: 352-1 7 2 -  
136. 

" Vol. 11, pp. 348-349 (Exh~bit No. I' 23).  

' Vol. I, pp. 190- 157. 

OAH docketed L.D.'5 requect a OSPT G u s e  No. 2005-SF-0092. 

9 Vol. I, pp. 26-45. 
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in a violation o l  Al).'s tights under the applicable federal and statt: 

lawslo and deprived AD.  of his entitlement to a "free appropriate 

public education" ("FAPE") -11 

The appellant filed its PL TITION FOR RE IiIE Waith the Supelior 

Court of Washington for Pie~ce C o ~ u ~ t y  on March 15. 2006.l: 0 1 3  

August 17, 2006, following the submission of written briefs and oral 

arguments by the parties' attorneys of record, the Honorable Frederick 

W. Fleming, Superior Court Judge, issued his Final Orderl3, which 

affirmed the administrative Order in its entirety and disriiissed SSD 

No. 320'q appe'll. Following the entry of the Superior Court's Final 

Orderl4, the appellant filed its appeal of the lower findings and Orders 

with this honorable court. 

The respondents lierein believe that the Final Orders issued by 

the Administrative Law Judge and Superior Court Judge, respectively, 

were both sound and well-reasoned. Further, the respondents also 

believe that the Findings of Fact13 and Conclusions of Law16 which 

"' Individuals uith Disabilities Educational Act, 20 U.S.C. $ 1400, "g.; 34 C.F.R $ 300 ,g  
w.; RCW28A.155; and WAC 392-171-010, a g. 

" 20 U.S.C. $ 1412 (a)(5)(A); 34 C.F.R $300.121-122; and WAC392-172-030 (1). 

" Vol. I, pp. 1-25 (Superior G u r t  Cause No. 06 - 2 - 06063 - 1). 

'' Clerk's Papers, pp. 134- 135. 

l 4  Id. 

I' Vol. I, pp. 29-40. 
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selved the hasis for thosc (',rclors fully cornplied wth the applichlc 

provisions of the federal anti state special education statutes ,~nd 

regulations that governed A.D.'s rights and SSD No. 320's duties with 

respect to the provisior~ of the "free ayprc~priate public educatic)nW t l ~ t  

A.D. was entitled to receive under those same lam. Finally, tllv 

respondents dlso believe that the aforesaid Final Orders were fully 

supported by the evidentiary record in OSPI Cause No. 2005-SE-0092, 

and consistent with relevant case law which controls ESI  

determinations here in Washington and tliroughout the Ninth Circuit. 

For these reasons. your rtqxmdents would respectfully sub~r~i t  that thc 

appellant's request for relief from the lower Final Orders arld finding5 

be denied, and funher, that its appeal be dismissed. 

11. ~\TRVIEWOFSPECIN,EDUCATIONLAW 

W e n  it originally- enacted the Education of the fbndicappc.d 

Act ("EHA")17, Congress sought to end the automatic segregation and 

exclusion of children with disabilities that was an all too common 

reality in this nation's public schools prior to 1975. The overall goal of 

the EHA was to insure that all children with disabilitie5 had access to 

'' 1l.1,. 94-142 (1975)' and codified at 20 LJ.S.(:. $ 1400, a g., subsequently reauthorixd and 
amended a$ P.L. 99-457 (1986); reauthorized and amended as P.L. 101-476 (1990), and 
renamed as the "Individuals with Disabilities Education Act"; reauthorized and amended as 
P.L. 105-17 (1997); and most recentlyreauthorized and amended as P.L. 108-448 (2004), and 
renamed the "Individuals uith Disabilities Educational Improvement Act of 2004". 



what the Act called a "frec ,xl?pt-opl-iuc ~ ~ ~ l b l i c  education". or "FAPE" 18 

- regardless of the severity of their disability19 or- the limits of their 

cognitive abhties.20 

In 1982, the United States Supreme Court issued its first EI-IA 

decision.21 The Rudy  Court set out a ttto-part test to hell) guitle ,1m7 

inquirt into wbcther a c l-ild 11~s  Ilc.eli pn)vi(icd with t 1 1 ~  :\ctls F:1,1'1' 

entitlement. Specifically, under Rdcfv's two-pronged test, '1 school 

district must first show that it has complied with the Act's procedural 

safeguards", and then show that the child's "Individuahed Education 

Program" (hereinafter " IE P") . L Z ~  ihdqtui, prpxd ani iv@mar/ tlw 

s0170d htnct, wits appropriate, i .~ . .  reasonal>ly calculated to enable [AD.] 

to receive educational benefit (Emphasis added).23 

'"0 U.S.C. $ 1412 (a)(5)(A); 34 C.F.R $300.121- 122; and WAC 392- 172-030 (1). 

"' Grrp/d/ 7: IdLrakg7 C~UYQ Bmnl dk'ihuizt~ori, 5 18 F.Supp. 47 (N.D. hla. 1 ' jX 1 1. 

'" Ejm&.lV - 1.'. Rot~~~cr~!/~~.S~~x~i.L~nttic. 875 F.?d 354 (1" (.:ir. I9Wi; cc.11. denlcd 4?3 
U.S. 954 (198'4. 

'Q. This language from R& is, in respondents' view, significant, particularly in light of 
the appellant district's contention and argument, both in the administrative proceedings 
bclour and hcre, that i1.D.'~ parents aid/or the contractctl out-of-district placement.. New- 
f jor ix~n School, ~;c:r-c somehow rcsponsiblc for srcuring the docurner~tation rhcrl 
verifying A.D.'s need mcl eligibilr~.!- for IISY service;. '1.0 the best of thc rt:spcndcnt\ 
linourleclge, [here ha; nevr.1 b<v,n ,In! ~~rc,\-~\!on in tht Ai:r. as a~uended, n o r  111 an) of chp 

now thousands of adtninistrative and c,oun (jecisiorir. which have interpreted the Act that has 
allowed a school district to p a s  its FAI'E responsibilities and duties to a t11il.d p a ) :  LTnder 
IDEA, those responsibilities have alurays been placed on the child's school district. See: 20 
U.S.C. $ 1412 (2)(C) ("[States must develop policies and procedures to assure that ] all 
children residing in the State who are disabled, regardless of the severity of their disability, 
and who are in need of special education and related services are identified, located, and 

BRIEF OF THE RESPONDENTS - 5 



As many courts have noted, IDEA senTes as a conlprehensive 

outline for a11 e~lucatiot~al ,c-tlcmc tllat ~)trnities ~tlil,li,en n-ith 

disabhties a substantive right to receive public education arid p r c d e s  

financial assistance to help the states meet these children's educational 

needs.2"eceipt of these federal funds is in turn conditioned upon the 

states' compliance with IDEA's extensive substantive and procedutal 

requirements. To qualify for these feder,zl funds, each state lriust h,ivc. 

in effect "a policy that assures a1 children with disabilities the right to ,i 

"free appropriate public education."2' 

P'lrental involvement is a central feature of IDEA, and parents 

arc encouraged to join uith their c.1iildron1s teachers a11d school district 

evaluated, and that a practical method IS devtloped and inlplemented t o  dctcrlninc. \x-hich 
children are currently receiving needed special education and related services and u7hich 
children are not currently receiving needed special education and related services."); 20 
U.S.C. $ 1415(b)(l)(q ("[States must provide] mitten prior notice to the parents or guardian 
of [a handicapped] child whenever [the State] (i) proposes to initiate or change, or (ii) refuses 
to initiate or change, the identification, cxraluation, or educational placenlent of the child or 
the provision of a free appropriate public education to the child."): 20 U.S.C. fj 1412(7) 
( " l l e  State shall assure that . . . procedures are established for consultation with individuals 
involved in or concerned uith the ecluc.~tion of children w~th  disabilities, includirig: 
individuals uitll disat3iIitic:s and parcni.5 01- ;;ual-dians of ch!ldrcn with di~;~bilitie\ . . ."); culcl 
34 C.F.R $i 104.36 ("A recipient that opcmrcLs a clcmentar).. or secondary educatio~i 
program shall establish and implement, with respect to actions regarding the identiiica~ion. 
evaluation, or educational placement of petaons urho, because of hantlicap, need or are 
believed to need special instruction or related senrices, a sytern of procedural safeguards.") 
See also: f'aat* z. A ham, 103 F.3d 796 (9113 Ci. 1996) ("[IDEA'S] procedural safeguards, -- 
which allow parents the opportunity to be norified of and to contest school district 
decisions, were not intended merely to facilitate yarerltal respunses to a school district's 
suspicion of disability. Congress intended the procedural protections to counteract the 
tendency ol' sihool districts to male decisions regarding the education of disabled children 
without consulting their parents, and to require school districts to respond adequately tcl 

parcmml concerns about their childrrn." 

'' llmgz; LIE, 484 U.S. 305,310 (1988). 

" 20 U.S.C. $ 1412(1). 
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representatives in the process of determining what constitutes FAPE 

for their child. ?'his process culminates in the fornlulation of thc 

child's IEP, which is expected to be tailored so that it will meet the 

child's unique needs .?b 

In order to ensure that each child's parents have "an 

opportunity for meaningful input into all decisions affecting their 

child's education," IDEA alco provides for ,In clahorat<* s)ytern ot 

procedural safeguards .27 The Act requires that the child's parents fitxt 

be notified in writing of any changes arllenever their local school 

district proposes or refuses to nlalie changes in their child's vducational 

p r o g r a m . ~ ~ ~ 7 l h i s  notice nnist also contain a description of the 

procedural rights available to the child's parents to challenge their local 

school district's decision and an explanation of the reasons for the 

district's decision.29 Parents also have the right to exanline their child's 

educational records and to obtain an independent evaluation of their 

child, if appropriate.70 

"' 20 U.S.C. $ 1401(a)(18) & (20). 

" ~14r /r~ ,  484 U.S. at 3 11. 

'' 20 U.C.(;. 5 14lj(b)jl)(c). 

' I '  34 C.IT.R $ 300.535. 

' O  20 U.S.C. fj 1415(b)(l)(A). 
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Moreover, the Act also requires that the states guarantee t h ~ t  

parents h'ive the right to veek review of any decisions concerning thr'ir 

child's c~ducation if they c o~lsidcr- the111 to he in,q,prol,li~te or contr,ln- 

to their child's existing needs. 'T'hese rights include an oppoizurlltv to 

bring complaints about "any matter relating to the identification, 

evaluation, or educational placemerit of the child, or the provision of ,I 

free appropriate public educatior~ to such cliild."31 The preli~run,lr\- 

fonlm for parental co~nplairits is a1 ( ' in~pa~tial due process hearing" 

conducted by the local school district or by the state.32 Any p a q -  

dissatisfied by the admi~listrative decision rnay appeal by filing a c i ~ i l  

action in federal or state coun.33 Wc~shington hds eqtablislieJ 

adminis tr~tive due psoceuc procedrires yul.juaiit to theft' 

requirements .34 

There are no procedural 'shortcuts' hidden within the Act's 

regulations, but the IEP process outlined therein is clear - under EJXA, 

which since R& has been amerldecl and reamed JS tlie Individualr 

nith Djs,~bilities Eduzatlon Act, md more ~ r c c n t l ~  as the Individu,tl\ 

with Disabilities Educational Improvement Act of 2004. as well as 

- 

" 20 U.S.C. $ 1415(b)(l)(E). 

'' 20 U.S.C. $ 1415(b)(2). 

'' 20 U.S.C. $, 1415(e)(2) 

'' WAC 392- 172-010, c.t g. 
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Washington's own state special education laws, a school district is 

required to develop and offer evely child with a vet-ified disabhtv an 

individualized program of specifically designed ins1,ructiol~ ,im- 

other necessary relatcci scmici's 1-vqui~rd to meet t h ~ t  child's uriiqull 

needs, as determined by a comprehensive educational evaluation "in all 

areas related to the suspected disability, including, if appropriate, 

health, vision, hearing, social and emotional status, gerieral intelligence. 

in '2 manner that is "su~ficie~itly c ~ n l p s e l l e r i e  to identiir- all of tllc 

student's special education and any necessary related services needs, 

whether or not commonly lmked to the disabihty category in which tllc 

student is classified."ii 

The par;imetels m c l  ilr lportance of I he el-aluati( )n pi ocess set 

forth in the Act are found in the Act's definition of an "evaluation"Jf); 

in the Act's requirements for such evaluations and the coniprehensive 

assessment procedures themselves37; and in all of the Act's other 

regulations that goveln how sucli evaluation< are to be conduc,teci.'" 

All of these procedural requiren~ents are designed to ensure that the 
-- -. - -- -- 

'' 34 C.F.R $$300.126 & 300.530-532; and WAC 392- 172- 106. 

' 6  34 C.F.R 5% 300.9, 300.19,300.500 gi 300.533; and WAC 392-172-040. 

17 34 C.F.K. s$j 300.12k1,300.530-534,300.540 & 300.513; and WAC: 392-172- 106 - 
111. 

'"Id 
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results of each child's educational evaluation are accurclte, fail, and 

most importantly, reflective of each child's unique needs .39 As noted 

by the United States Supreme Court in R&, the Act does not impose 

a duty on school districts to provide disabled students with the "best" 

education possible. Instead, school districyts are merely ~.t~quired t o  

provide services so each eligible child receives "some educational 

benefit.''43 

While courts since R d q  have generally agreed that a child'? 

IEP need rlot 'masilni7c.' his ~n ; i l \  idiral potelltial, $1 clear I I I B J O I ~ ~ ~  !I,IT-(' 

found that a child's IEP nlust provide him nith some fo~rrl of 

"meaningful" access to ail education41, and confer "sorne educational 

benefit'' upon the child for whom it was designed.41 

In the instant case, the evaluation procedures and process under 

review were supposed to focus on A.D.'s potential need for and 

70 C T m n  -Co'ml Dlstrut t. Sm&, 15 F.3d 1519 (9th Gr .  11994), cert. denled, 115 S. Ct. 428 
(1 9%). 

'" R&a), s ~ y l u , ~ ,  458 U.S. at 188- 189 (1982). 

41 Id., at 192. See 1s .x  An~zrxhj. I '. ( ] k?A?  G'IWZ~ Sdm'Dfi~nct, 267 F.33 P77 iCItIl 011.  19911. 
C'mm~ crgnd, 15 1 33 at 1524 (91" C'IL.). i t  17 dtmcd, 115 5. Ct. 428 (1q94); and Polk L Cil;fl ,?iJ - -- 
Sw(/t&annz I&te LTmtl_6, 853 I4.2d 17 1, 184 (3" Clr. 1988) (IDF A "calls tor more tharr 
a tnvial educational benefit" and req~11rc.s an appropnatc IEP ro prov~cit "~iglilf11 YJI 

learmng"). 

" "An IEP must specify specially designed inst~uction reasonably calculated to enable a child 
to receive meaningful educational benefit. Id., at 206-07 (E,mphasis added). See also: Irving 
Independent School District v. Tatro, 468 U.S. 883 (1984); Amanda J., supra, 267 F.3d 87'  
(91'7 Gr. 1991): Union, supra, 15 F.3d at 1524 (9th G r ) ,  cert. denied, 115 S. Q. 428 (1994): 
and W a k r  \,. liennett, 203 F.3d 1243 (1 11'1 Cir. 2000). 



entitlement for special education ,ewices, including the ESY se~-vi(.t.s 

that his mother had requested from the district. Because IDEA'S strict 

can ensure rules and procedures are the vehicles through which parent- 

that their disabled child receives an appropriate educational program. 

appellate couas have fn:qist:tly been called on to review u~hethet 

school districts have met the "rigorous procedural requirements set 

forth in IDEA"43 

Under IDEA, a child's parents must be afforded an opportuniry 

for full and fair involveme~lt in the pl-oceis of developing their chilrl'q 

IE,I', and further, a school district nust: 

(a) inform parents of their procedural rights++; 

(b) take reasonable steps to provide prior notification of 
and include parents in their child's IEP meetings and groups 
that rn,xke decision, I-egarding their child's educational 
program and placen1ent4~: 

(c) complete a full and individual evaluation of the child's 
educational needs before the initial provision of special 
education and any necessary related semices.46 

(d) assemble a complete IEP team with a11 of the necessarv 
and required participants4'; 

" 20 U.S.C. $ 1415(d); 34 C.F.R. $$ 300.500 - 300.529; and ViAC 392-172-300 & 392 I.-?- 
302. 

'' 34 C.F.R Ss300.345, 300.501; and WAC 392- 172-105. 392-172-10900(4). 342-172- 
15700, and 392.172- 15705. 



(e) provide copies of ,111 evaluation reports and/or other 
relevant documents to the child's parents prior to and IEP 
meeting; and also d o r m  the child's parents of any other 
material information about their child or his program"; 

(f) review any parent-provided assessments of their 
c hild4"; 

(g) in,lke . l  101.11131 wt71t~'ti offel. of an a p p f i q ~ ~ i ~ t e  
placenient at the child's IEI' meeting'? and 

(h) provide the child's parents with 'written prior notice' 
of any school district decision to initiate, change, or 
terminate the child's identifi~~~tion, evaluation, placement, or 
provision of FAPE 10 the chilci". 

With respect t o  the evaluation and assessment ~f its special 

education students, including any ESY evaluatioii or assessment, a 

school district must also: 

(a) perform an adequate evaluation of the child in all areas 
related to the child's known or suspected dirabilitiesj:; 

(b) use a quaMied assessor who is krlowledgeable about 
the child's c~~\pecttsrt dical,ilitiSi: 

"20 U.S.C.$ 1414(d)(l); 34 C.F.R $ 300.344; and WAC 392-172-153 Sec dm. 
Atuhfoy~iu S u l s r ~ h e r  S& Dam,  155 F .  Supp. 2d 1213, 1236- 37 (D. Or. 2001). 

" 34 C.F.R $$ 300.126, 300.530-532, 300.534, 300.510, & 300.543; and WAC 392- 
172-108 (14) and 392-172-10905. See dso: .4tr~z1dt I., s q a ,  267 F 3d 877 ( 9 ~ ~  Gr. 
2001). 

'" 34 C.E.K. $300.533; arlJ WAC 391- 172- 10900 (l)(a) 

" 52:. Cmorl, tcprir, 1 i I-.jd ,u I 5 !I,. ,I ichool dlstr~c t m.11 not, lio\~t'cet, u n i l ~ t t . c ~ I 1 ~  
detemne a child's pla~ement pnor to hr\ 11 I' Jneetlllg. he 5Am1'i~z L Iit?azr) COZLWI 
P d d ~ S d d 5 ,  853 F.2d 256, 259 (lth cx. 1988). 

" 20 U.S.C. $ 1415(b)(3); 34 C.F.R $300.503; and KrA(;392-172-302. 

" 20 U.S.C. $ 1414(b)(3)(c); 34 C.12.R. $$300.126 & 300.532; and WAC: 392- 172-106. 
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(c) the ascesment tool\ r~srd rnll\t prc~vide rcle~~tnt 
donnat ion that dirtlctl~, assists pc71sons in detenninulg 
educational needs of t11e child5$ and 

(d) provide the child's parent with an independent 
educational evaluation at public expense if and when the 
child's parents reasonably object to an inadequate school 
district ~valuation.5~ 

Procedul;~l flaws do not ~u to~n , r~ i ca l l v  rt'cliiirc' a fillcling of ,I 

denial of FAPE. For that, the flaw must result in ,I b.;s of eciucarion,~l 

opportunity or seriously mfringe on the parents' opponuniri. to 

participate in the IEP formation process.56 Courts rnust also determine 

if the outcome of the IEP process would 11,1ve been different but tor 

the school disti-ict's ~ I ~ C ~ C C ~ U ~ ~ I ~  fai1u1-c.;~ 11s will be dlscucsed rr7cJrc. 

fully below, ESY se~vices are but one part of the wide spectluni of 

supportive educational services that children deemed eligible to receive 

special education may be entitled to receive, if and when such specific 

'' 34 C.F.R $$ 300.126, 300.530-532, & 300.540: and \XI(' 392- 172-108 (2)(a). 3 s  L k ~ n b  
supra, 15 F.3d ~t 1523. 

i4 20 U.S.C. '$ 1414(b)(3)(D); 34 C.F.R '$ 300.126, 300.530-532, 8r 300.540; and WAC: 392- 
172-108 (4). 

<- Sw, e.g.. SkAmn, L' I ' i z ~ d c e  VL~llq~ S M  .Dzstrict., 317 F.3d 1072, 10y9 ('$'I Gr. 2003) 
(superseded by statute on unrelated grounds by M.L. L. Ftrhd W~JJ  Sdwd Dat~ut, 3% F.3d 
634 (9~~1 Cir. 2005). 
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'instruction' and/or 'related sewices' are dee~ned 'appropriate' for ,in 

inclividual s tude~lt.jg 

Given the evidence offereti and received over the coruse of the 

administrative special education due process hearing below, it is 

abundantly clear that A.D. was entitled to recei~ve ESY during the 

2004-2005 school year under the applicable provisions of IDEAiq, 

W,~shington's state special educ ,lt ) r i  laws()o, and thc t.stabli\l~ed cliter~,~ 

which govern ESY eligibility assessinents herc in the Nhth  C31cult.~" 

Applying the 'test' adopted by the United States G u n  of 

Appeals for the Ninth Circuit in F a  to the facts in the instant case, 

respondents would respectfully submit that thev have ~1eal. l~ 

5s Under IDIiA and Washington state's special education la\v:i, the Lerrn \pcc.ial 
education" means specially designed instruction provided to an eligible student, provtded 
at no cost to the child's parents. and in conformance ~vitli the stutlent's IEP. which IS 

designed to meet the unique needs of the student. This spectally designed instruction 
includes instruction conducted in the classrooms, in the home. in ho:,pitals and 
institutions. and in other settings; and instruction in physical education. Special 
education may also include ESY services and a host of' other "related seniccs", such as 
transportation and such developmental. co r rec t ix  preventative and other supportitc 
senices as may be required tc, assist a special t:ducatton student l o  benefit from hl.; 

specla1 educatton. rncluding class~ficd citaff sen-ices. counscitng ser-\-ices. eal-l?, 
identification and evaluation of disabrllties rn students, medical sel~ices.  paicn! 
couriseling and training. psychological services. recreation. rehabilitation counse.l~ng 
ser~ices,  school health services, social work servlces in schools. The list of telated 
sen~ices is not exhaustive and may include other de\.elopmental, corrective. preventative 
or supportitt services, if they are required to assist a special education student to benefit 
from special education. See: 34 C:.F.R ss300.7, 300.24, & 300.26; and WAC 392- 172-045 ck 
392-172-055. 

51) 20 U.S.C. $$1415(l~)(l)(c); and 34 C.F.K. $$ 300.128 8~300.309 (b). 
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demonstrated by a preponderance of the evidence that appellant SSD 

No. 320 failed to properly undertake any meaningful ,~ction nit11 

respect lo the ev,lluation ,117(1 ; I ~ s E ' \ s I I ~ ~ ~ I ~  of 11.D.'~ regression pvtcntl~i 

after an extended break from his IEP progran162, nor did the district 

make any effort to assess the time required for hinl to recoup wllat he 

had learned after such '1 break63 In ignoring its dutie5 and ~blig~ltionc 

to A.D. under IDEA and Washington law follow-ing his parelit{' 

request for ESY services64, appellant SSI) No. 320 clearly failed to  

undertake any of the steps necessary to evaluate and assess A.D.'s need 

for such services, and then, cornpounded this error by comnpletelv 

ignoring the severity of his developmental ,lnd behavioral disabilitiecs", 

the obsewations and input fl-vm his tcachers at New t-Ic>rizon Schor b l  

on his need for ESY services"6, and his previous ESY service histc3qd~-, 

thus depriving AD. of the ESY services he required in order to receive 

the FAPE he was entitled to receive from the district under those samc 

"' 'IPst~rnonyoi (her  (alllrls, VQI. 1'1, p. 88.1, 1. 8 - p. 885, 1. 2: Testimor~\ of Kathy-I-lsrr, 
Vol. \'I, p. 906,l. 13 - 21. 

(>3 Id. 

64 Id. 

" Vol. 11, pp. 309-321 [E,&ibit No. P- 191 ("draft" IEP); and k l .  11, pp. 324-345 [Exhlhil 
No. P-211 (IEP). 

06 restimony of Elcna 'Ikaregord~seva, Vol. VI. p. 762, 1. 2 - 15; Vol. II? pp. 3'31-399 
[Exhibit No. 7'-311; and 7'exl:irnony oi Mat-1'1 Veliz., \'ol. X, p. 676, 1. 10 .. p. 6'9, 1. 10; T'c.!. 

11, pp. 400-408 [J.:xhihil>it No. 1'-321 

67 P Testunonyot Eileen 1-Iighlep, Val. YI. 11. 724, I .  3 - 1). 727,l. 13. 

BRIEF OF THE RESPONDENTS - 15 



laws. Further, based on the severity of his venfied developmental 

disabilities, his prior ESY service history, and the testirr1c)rl.y provided 

by his mother 'ind teachers from New I-Iolizon School. ~-t)ipondetlt 

also belicve that they u,ere able to show by a preponderance of tllc 

evidence that appellant SSD No. 320 also failed to comply aith the 

procedural requirements set forth in IDEA 'xnd Washington's state 

special education laws, as reflected in the Final Ckden.68 

As noted earlier, it i\ the respondents' cotltentiol~ that thr. 

,xdnlinis tr'xtive law j ucige's well- reasoned Final Ordel-CI" as aff inned ht. 

the Superior Court's Order on the initial review below, was fully 

supported by the factual record in ths  case, conformed to the spirit 

and intent of the applicable federal and state laws which ~ C ) V C ~ I I  speci~l 

education ESJ' dt~te~uiii~itions, arld fully consistent with t h : ~  

con t rohg  prior ESY case law decisions here in the Ninth Circuit. For 

these reasons, the respondents would respectfully submit that the Final 

Orders70 under review should be affirmed in their entirety, and the 

appellant school district's request for rtllirf should br denied, ;tnd 

further, its ;~ppeal should be dismissed. 

0 8 Val. I, pp. 26-45. 

'19 Id. 

-0 CTol. I, pp. 26-45 (OSPI (IUV NO. 70Ci-CF-0092), md (;letk<~:~ I ) ;L~c~s ,  pp. !?-I- I l k  

(Supcnor (kun C a u ~  Net. 06 ? C6Of. 3 - I ) .  
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111. STATEMENT OF FACTS 

A. PROCEDURAL HISTOKY 

Over the course of a series of meetings held during the latter 

half of the 2004-2005 school !r',lr'I, t11c p,~l-tiec 11err:k ni(-I to revlcl\t 

SSD No. 320's initial 'E valu,ition Report' of A.D.'2, and t h t ~ i  delrelop 

and finalize his 2004-2005 IEP.7' O n  June 29, 2005, the day after 

A.D.'s final 2004-2005 IEP meeting, L.D. received writen notice frem 

SSD No. 3207Ql1at the district was still of the opinio~i t h ~ t  A.D. was 

not entitled to ESY selvic-es'". <mrl tlint I L  1s-25 ~tx1-efore tie11~ing Ilrr 

request for ESY services. Following receipt of the afores~id c~iitten 

notice76, L.D.'s mailed her written request for an administrative special 

7 1 Much 23, April 6, and June 28, 2OO!j. 'I'estimony o i  E:lc,na l's~rc-gordtseva. 1'01. \'I. [I. 

749, 1. 15 - p. 753, 1. 13 (Sce also: Vol. 11. pp. 391 - 399 [Exhibit No. P-311): Testin~ony of 
Marla Veliz, Vol. VI:, p. 773,l. 10 - p. 774,l. 25 (See also: Vol. 11, pp. 400 - 408 [Exhibit No. 
321); and Testimony of l,.D., Vol. VI, p. 801,l. 16 - p. 819,l. 24. 

" L701. 11, pp. 267-182 [Exhib~t No. 1'- 151. 

'' Vo1. 11, pp. 289-306 [Exh~b~t  No. P-181; Vol. 11. pp. 324-345 [Fxhibit No. P 211; and L'ol. 
11, pp. 324-345 [Exhibit No. P-211. 

"' Vol. 11, pp. 348-349 [Exhibit No. I-'-231 

75 In the adnlinistrative p-oseedings below, and on appeal, respondents have rndi~ltail~ed that 

SSD No. 320 made its initial decision to terminate A.D.'s ESY eligibility when it changed his 
then-existing IEP without any prior mitten notice in its initial "evaluation". See: Vol. 11, p. 
234 [Exhibit No. P-91; and Vol. 11, p. 279 [Exhibit No. P- 151. 

'"ol.II, pp. 348-349 [Exhibit No. 1'-231. 



education "due process" hearing to OSI'I7;) consistent with her rights 

under IDEA and Washington's state special education law~.~8 

The adninistrative hearing was held at the district's central 

adr~inistr,itive offices in Sunmer, Washington, on November 1'7 and 

Ilecembcr 16, 2005. and cc~niplctcd vi,i a brief telephonic l~ea~ing o r 1  

January 19, 2006. On Februaqr 16) 2006, the adninistrativ~ law judge 

issued her Final Order.79 Thereafter, on Mzrch 15, 2006, the appellant 

district timely filed its PE TITION FOR RE.: 1 ' I ~ W  with the Superior Court 

below. On August 17, 2006, following the subnlission of written brici' 

and oral 'irguments by the parties' attorneys of record, Supcnos Court 

Judge Fleming issued his Final OrdeF,  affirming the administrative 

Find Orders2 in its entirety and dismisoit~g SSD No. 320's appeal, 

Thereafter, the appellant filed its appeal of the lower findings and 

Orders nit11 this honorable couiz. 

77 Vol. I, pp. 162-169. 

'' 20 U.S.C. $ 1415 (i); 34 C.F.R. 300.507: and RCKV 28A.155 and WAC 392-172-350. I r  
shoultl d s o  he nott:d that due to tllc: s i l l \ -  41" fcdrl-a1 11r~lid.i~. (3SI'T did nct t.c.~:c:ivt~ or !:let..lie1 

I..I).t "due process" requcst untilJuly5, 2.005. kc: \'ol. 1. pp. 170 - 172. 

"' \'ol. I. pp. 26-45. 

X i 1  Vol. I, pp. 1-25. 

" 'Clerk's Papers, pp. 134- 135. 



. S U M  F E N  I P!wy:grt;r> U~:~EARIN(; 

As noted above, the parameters and importance of thr. 

evaluation process and procedures outlined in IDEA are found in the 

Act's comprehensive definition of an  evaluation"^; the spccif~c anti 

extensive procedural 1.cqui1-elnents which the Act applier to c~ ic i l  

L ' e ~ , ~ l ~ a t i o ~ l ~ " 8 J ;  and in those s,~tlie provision, of the Act which outlinca 

how such "evaluations" are to be conducted.8' Al of these procedural 

requirements are designed to ensure that each child's "evaluation" is 

accurate, fair, comprehensive, and, most importantly, reflectnle of e,lcl~ 

individual child's tmiquc n f ~ ~ d c  .gb 

Under the "evalu,itiot~" process outhed  in IDEA ant! 

Washington's own special education state lams, every evaluation 

undertaken by a school district is supposed to consist of 311 thorc~ugh 

and comprehensive evaluation of the child in all areas I-e1att.d to the 

child's known or suspected cii,abhtiesS'. conducted by ,l qucilified 

assessor who is knowledgeable about the child's identified and/or 

X 1 34 C.F.K. %$300.128 and 300.341-342. and WAC' 39,!-1-2-040. 

' ' i4C.T R $S'OO.l?b, 3 C I C 5 4 ;  .,.-1, i O ' J - 4 J  and3CG543. ~ndAhC, l5! I - ?  job - 111 

X S  Id. 

'" See: LJm up4 15 F.3d at 1519 (91'1 Gr. 1994). 

" '  30 U.S.C. $ 1414(b)(3)(c); 34 C.F.R $$ 300.126 &300.532; and WAC 392-172-106. 
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suspected disabilitiesg" and ~vllo is qualified to use the assessment tool< 

necessan to provide iclcv~nt infoim1,ltion that directly dsslsts those 

individuals who are trylng to assess the educational needs of the child 

being eval~ated.8~ 

In the instant case, however, SSI) No. 320 used an evaluatiori 

process that failed to seek sny nieaningful input frorri A.D.'5 tc,cchc.ri 

in the Ramona Unified Scl~ool District (GY) or New Hori7,on School"; 

failed to include any actual tests, evaluations, o r  assessments of AD.'s 

need for ESY servicesgl; performed by a school psychologist who hy 

her omm admission had never performed 'In ESY evaluation or 

,~ss t ssmeut~ ,  arid who ua not f~ i l i l i a l  ~vitli an) Clf tile actu,~l 

assessment, test, or evaluation procedures required for ,In ;lyprepriatt. 

ESY detemhation93; and conducted by the district after the regular 

school year had ended.94 Despite tlie absence of all thesc 

lix Z4 (:.F:.R s$ 300.126, 300.530-532. 8: ?C:>.?140; and K.,2(.: 3')"- 171.108 (?)(,a) 2.e: _L!lhy~ 
s~yniz ,  15 Ii.3d at 1523. 

90 Testimony of Roger Smith, Vol. \'I, p. 850, 1. 19 - p. 851, 1. 19; p. 859, 1. 5 - 23; and 
Testimony of Cher Collins, Vol. VI, p. 872, 1. 20 - p. 875,l. 16; p. 881,l. 18 - 24; & p. 884, !. 
16 - p. 885.1.2. 

0 I I'estlniony of Cher Collins, Vol. \'I, p. 8X2, 1. 25 - p. 883, 1. 2 .  

" I c\tlnlc~tli ot Cher Collins, 1'01. \.'I. 13. 8 Y ,  I. ? - 10 

'17  1 t.stu~iony of i'her Collim, \. (21. Y1, p. 883, 1.21 -- 23. 

'' Iestimony of Cher Co lhs ,  lTcd. VI, p. 888, 1. 14 - p. 889. 1. 5 .  



"components" to A.D.'s ESY evaluation, SSD No. 320's special 

education administrators and staff ~ v e r . ~  still dble to "detct-rllme" t h ~ t  

A.D. did not qualdy for or requirc ESk7 services." Respondctlts woilld 

respectfully submit that IDEA and Washington's special education 

laws impose a duty on SSD No. 320 to u t i h  an evaluation j-rc,ce~< 

that consists of something more than doing nothing to support such ;1 

f indirlg.90 

IV. ARGUMEN~ 

A. STAN~ARD OF REVIEW. 

W ~ e n  reviewing an adsninist~~tive decision issued pursuant to 

the "due pmccss" provisions of ITIl-A, ~ou r t s  ale rcquirec-l to apph ,I 

'preponderance of the evidence' stasidarci to the task before tlicrj~.? 

Further, the party challenging the administrative decision on appeal 

carries the burden of proof on all ksues.9Wthough the Uriited States 

Supreme Court recently cl~anged the standard for who hears thc 

'burden of proof' in adnlmistr,~ri\-e special education "due procesc" 

" 5  l'estl~nonv of Roger Srmth, Vol. VI, p. 846, 1. 8 - 23; Testimonv of Chcr Collins, 1101. 1'1, 
p. 863, 1. 3 - p. 867, 1. 19: p. 874, 1. 13 - p. 876, 1. 25; Testimonyof ka th~r  E i r r ,  1'01 VI, p. 
902, 1. 3 -- p. 903, 1. 11; 'Testimony of Ruth Cmmd, kl. X, p. 581, 1.. 1 - p. 584, 1. 6: 
Testlmonvot Betsy &or Reicl. Vol. X, p. 653,l. 9 - 15. 

"" See: Fldt t Twon I1mtaiSddD~r@, 967 F.2d 1298. 1301 (9tt1 CK 1992), c~tlngJ&mm i 
I w ~  J d d D ~ t m ~  ,Ya 4, 921 F.2d 1022, 1027-28 (101'1 Cir. 1990). 

" - R&, ssyn;z, 458 U.S. at 206 (1982); 20 1r.q C,. 5 141 i (1)(7)(B)(~il) 

"' I~&wzi Bk&, 67 F.3d 830, 833 (9'11 Cir. 1995). 
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proceedings99, the party challenging the final administrative findings 

and decision on appeal still has the burden of proof as a matter of 

law. 

The administrative law judge's decision is also entitlcd to pzr~u 

f& correctness, and the party who chdllenges such $1 decision on 

appeal must rebut this presumption.131 The party challenging a11 

adnlinistrative special education "due prcxess" decision must also 

support its contention with evidence exceeding a naked assertion that 

the decision was contrary to the law or  evidence.102 The challenging 

parcy must thus prove that the administrative law judge's decision was 

incorrect by a pseponde~ance of the evidence.lc3 

. . 
A re\riewulg co1lt-t clloultl ax,o~tl "sllhstitiitil~g their n7s-n uotionr 

of sound educational policy for those of the school authorities which 

they review."lOl If such deference were not given to the administrative 

decision, "[tlhe very importance which Congress kids ~t t~cht :d  to 

""' t&le I\ I : I'uydltp S d d  Datiut, 35 ls.3d 1396, 17')X-99 (9111 Clr. 1994); and S u t t l ~  \U'VYJ' 

Dtstrut NQ I Z: B.S., 82 F.3d 1493, 1498 (')fll Gr. 1'196). 

In' D& u Adz@ G m n ~  So'xd Bmn4 953 F.2d 100. 105 (4th C,ir. 1992) (citing T m  $ 
Bdygton z Dqartmnt OfE&tzOi?, 736 F.2d 773, 792 (1" Cir. 1984), atf'd sub m 4 7 1  1JS 
359 (1985)); and Jm z. Wahtpon G x ~ q  BmvridEtbaztm, 15 F.Supp. 2d '83, 785 (D. hld. 
1998). 
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compliance with certain procedures in the preparation of an IEP would 

be frustrated if a court were permitted to simply set aside stare 

decisions at  naught."I" DDefence to tlie findings of an adn~ln~sttativc. 

law judge i, even greater JY~ICIP \ilc-h finclings ,ire, as here, particulallv 

"thorough and careful."10' Reviewing courts must also "accord 

deference to the policy decisions of a school district d e n  it zi 'azqq 

aihn the hol~dq of'f&dl awl shte  kzw " 10' 

Altl~ough a rc7vicuring court l-et,li114 the ultirll,itc> disc-l-ction to 

accept or reject an administrative law judge's findings. the lJnjtcd 

States Court of Appeals for the Ninth Grcuit has indicated that a 

reviewing court should consider an administrative law judge's findings 

"carefull> and endeavor to respond to thc ht.,~ring oificer's lesolut~ou 

of each lll,lteri,ll issilc~.'~" ~.-ourt 111ust iiot engage in "hbntld\ 

morning quarter bachng" when evaluating the appropriateness a 

child's special education program and ylacement.1" "The p r i n l a ~  

responsibility for fornlulating tlie education to be 'iccorded a 

lo(, See: C'nwn, 5 q a ,  15 F.3d at 1524; md G-jK V. LqaezzSddD~stnd, 811 k.2~1 130y7, 
1311 (9''' Cir. 1987). 

'"- hi. (Emphasis added). 

I"' G?fit)i~m Y d d D s ~  zi Wh&wh, 59 F.id 881. at 891 (9th Cir 1995) (quor~ng 
_Gmc!&, 811 F.?d at 1311). 
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handicapped child, and for choosing the educational method most 

suitable to the child's needs, was left by the Act to state and local 

educational agencies in coop era ti or^ with the parents or guardian of the 

child." ''. 

Tl~is honorable court has a Jut)- to apply- the proper "starid;u~-ti 

of review" in the instant appeal - to do otherwise would constitute 

clear error. Applyrng IDEA'S "preponderance of the evidencc" 

standardlll to the facts of this c'tse, it is abundantly clcar that thc, 

ad~~in is t r~~t ive  law judge'$ Fltidl (_)rdtlrli; WIS based on \olid : ix i l f  

substantial evidence which clearly reflected SSD No. 320's dw;legartl 

for A.D.'s rights and its own duties under IDEA and Washington's 

own state special education laws. ALJ Shave judge was present 

throughout the hearing, anti wac thus better able to c  rider ;md 

determine the credibility of the witnesses who may haw offered 

testimony that conflicted with her decision. Further, ALJ Shave 

~roperly interpreted and applied the law to the facts of this case. and a5 

such, it is abundantly clear that the appellant's request for reversal at' 

her F111,11 Ol-derlll should be dcrlic,ci. 

I 10  R&, S Z ~ L L ,  458 U.S. at 207 (1982). 

" '  20 U.S.C. $ 1415 (i)(2)(B)(iii). 

"' Vol. I, pp. 26-45. 

111 101. 7 I, pp. 26-45. 

-- - -  
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Kfitliin Washington state and the Ninth Circuit, any questions 

related to XI special education student's entitlenient to ESY services 

begins am1 ends with a review of the factors out1inc.d in the Nintli 

Circuit's decision."4 In Zic~Jt, the Ninth Circuit G ~ u z  chow to 

"adopt" by reference an ESY "test" that the United States Court of 

Appeals for the Tenth Circuit had outhed  in an earlier decision.1lj 111 

J h 0 4  the Tenth Clrcuit C3our-t found that any ESY deter1lllr1ation 

n7tat fint focus 011 n-hethrr thc ytov~sioti of "cducatiol~.il 

which exlends instniction beyond the convrn t i u n ~ l  

school war [is required] to prevent s e r i o ~ ,  regression over the summer 

months." 

Given the Nirlth Circuit's adoption of the Tenth Circuit '5 

reasoning in Jdmron, petitiontsrs arould respectfully direct tilts 

honorable court's attention to the following language from that 

decision: 

. . . [Plarties should note that the burden of proof in 
these matters rests wit11 the party attacking the child's 
individu,~l education plan. In !jLarw t k ~ ~ t s  I r z i p x h  

'I-' Jol~r?.so~~ 1,. I t~dep~ i~d~ t l t  School Di.vtl.ict h'0.2. Q2 1 F.2d 1022 (10"' Cir. 1990). 



S'UIxxi D ~ m x t  's; Sutc l3aztd qfE rhutum, 790 F.2d 1153 (5tI1 -- 

Gr. 1986), the Fifth Circuit reiterated that the Act 
'placed primary responsibility for formulating 
handicav~ed children's education in the hands of state 

I I 

and local school agencies in cooperation with each 
child's varents.' In deference to this statuton7 scheme 

I 

and the reliance it places on [he expertise of local 
education autllorities, . . . the Act creates a 'presumption 
in favor of the etlucation pbcmmrnt established hv [J 

c.hiltl's Iliciividu~li/ed ctjucatiotl plan],' and 'the paty - .  

attacking in tenm should bear the burden of showing 
why tGe educational setting established by the 
[individuahd education plan] is not appropriate.'1l7 

In the instant case, it was the appellant that initially embraced 

kD. ' s  previo~u special education evaluation and IEP. It makes no 

difference if this "decision" was by design 01- default - under the 

specific provisions of IDEA which govern the implementation and 

provision of federally-funded special education programs and sen~iies, 

once a school district has determined t h ~ t  a child with a dis~bility i i  

entitled tc, reccih-e special ectuc,ition instruction and sci~ict's, it mu.5~ 

develop a written IEP for that child, based on a proper and 

comprehensive evaluation, and do so before it provides any special 

education services to that child.118 

A5 noted at the outset of the adniriistrative hearirlg by the. 

respondents herein, no one seems to have a logical explanation for the 

117  ki., m u . ,  at 1024-25 (quotrig Tutm uo Taa ,  703 F.2d 823, 830 (51" Gr. 19831, affd, 468 
U.S. 883 (1984)) (footnotes omitted). 

"*  34 C.F.R $$ 300.128 &300.141-142; and \VAC392-172-155 (l)(a). 



lengthy del;lY between 111c. rcsolutiorl of the parties' e,~r-1it.r. ci11r p~occss 

dispute119 and the eventual conipletion of SSD No. 320's 'initial' 

"Evaluation ReportVl'C and its subsequent "draft" IEP proposal.l~l 

Regardless of the reason(s), however, this lengthy delay did not mean 

that A.D. did not have ail IEP prior to his enrc~lhuent at New Ilorizoti 

[when  a student moves from a school district in 
State 'A' to a school district in State 'B', the State 'B' 
school district must first ascertain whether it w d  adopt 
the most recent evaluation and IEP developed for the 
student by the State 'A' school distlict. Since the State 
'A' xhool di5trict's evaluation and IEP were basetl in 
part on the educ:ation standards and eligibilitv 
~.~rlliirc~lnents o f  St.ltc> 'A', ihc. sruclmt'~ e\',llt~~tio~i ;111c( 

IEP developed hviht. Sr,~tt~ 'A' school district might not 
necessarily be consistent with the education standards of 
State 'B'. llwy'bq the Stiate 3' s0'30d CiLStridr mtst 
as Jn ira'tzill mtta; &dm it bd& hat  the stz& has a 
dtqalnli~ a d  ddti the mt EWZ mlzution $ the stzldent 
dd by the sdad Atrict in Stiate 'A '  a d  the Sute ' A '  
5 d d  A&S IE P ma die qz~irerrimtq $ Paut 3' as - d l  as 
t k  t t d u t i ~ z  stn&ri of'Sutc2 3 '. Jfd! S t i ~ t ~  3' shad ~i l i ,  b i t  
'mqjts Sii7te L4 '5' dzm? ir~ztzo17 ihzt tLe ~ t i f i h ~  /?as LJ ~k~abthhi 
a d  adpb tht. Si~tc> 2' ( d a d  [ii.ciuiti culzatwn, tlr sdui 
~htridr in Stizte 3' m s t  p i th mt& to the s t z h '  pa~nt5 irz 
damim zetth 34 CFR $300.  J04(a). 

% s M  htridr in Stute 3' also cotlld tikt to 
i q k  the mt EWIL IEP demkpxlby Stiate 'AS's0'30d 
dtqtnd; p'& that it h m  thdt tlic IEP mzts PJ)I 3' 

' "' I%-'SI'I ( BISW No. 2004-SF -0 15 1 X. 

I 7 0  Vol. 11, pp. 267 - 282 [Exhsb~t No. P- 151. 

Val. 11, pp. 307 - 321 [Exhibit No. P-191. 



~ w f z l u m c  nrui Stilte '13'1;' d~at ion  starubri. nx s k i  
(itstnh. ir7 Sute 3' wtild not /XI rqui~l.rr2' to d d  ~rtwdw- /E P 
n n ~ l ~ g  ~ f '  a crpl (f dlc. nnvr/f /L' P is L7ui~h1d4 de /a71~725 
~ni ic i te  &at i/x$ are s'a15hi ~id7 dwt IL'P, nnl a i d  
hmct in Stzte 3' M k m  dut ~ J C  ILIJ LS ,apqtm~tt' fw tlx 
sti& am' that it czn i q h  that It' P. Appendix C to 34 
CFR Part 300 (question 6). However, if the parties are 
not satisfied with the IEP developed for the student by 
the school district in State 'A', an IEI' meeting would 
h ~ v e  to be conducted wi tho~t  undue delay, but in 110 

case later than 30 calendar days after the date that the 
,\chc>ol district in Statr 'B' dt'tel~rlincd that it cvculcl 
accept the State 'A' scllool distt-ict's eligibility 
determination and ev~iluation. Appendix C, at question 
6; See also 34 CFR $ 300.343(c). 

If the s o h !  htnct in Stizte 3' k s  not to &t d3e 

Sbte 2 ' so'?ool dstnct's ~alzutim ofd s t ~ d w ~  trm~feM itzo 
i~ j~~nsilnim tlr sd7m' Atnit in Swte 3' mlst mliiatc tbe 
s t i ~ r t  m'd~otlt z~nai.1~ '~n E pmk p q w  notice to pam?ts. 
.?4 CFR fjs 300.128, 300.220 ilvui 300.>04(a). 'Re  
evaluation wc-)uld b(1 tl-eatctl 'u a preplacement e-\ralua~ion 
of the student under 34 CFR $ 300.531, and the school 
district in State 'B' must obtain parental consent under 
34 CFR 300.504(b)(l)(i) before conducting this 
evaluation. While the evaluation is in process, the school 
district in State 'By could serve the student in a special 
education placement in accordance with an interim IEP 
unless the parents and State 'B' school district are unable 
to agree on an intelin~ placement, in mrhicli case. the 
student would be placcd ui the regular school program. 
Once the school district in State 'B' completes the 
student's evaluation, an IEP meeting must be convened 
without undue delay, but in no case later than thirty 
calendar days after the date of the eligibilitv 
determination. 34 CFR S 300.343(c). At this IEP 
meeting, the State 'B' school district must develop and 
adopt an IEP for the student that addresses his or  her 
unique educational need?. (Emphasis added) 

"' OSEP Memorandum 96-5 (December 6,1995), 24 IDFLR 320. 
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As noted in the administrative record below, shortly after AT). 

and his family moved to W'~shington, his parents undertook the 

necessary steps to enroll him as a student i11 SSD No. 320."' 

Following his initial enrollment, SSD No. 320 acknowledged that A.D. 

was a child who was entitled to receive special education instnlction 

and services.124 At that time, no one from SSD No. 320 cver raised 

any cone-erris to A.D.'s pawnts about t lle adequacjr of hi< pet-ioi n 

evaluations, IEPs, or ESY sewices by the Ramona Unified School 

Distsict (CA). Further, despite his identification a.s a child who was 

eligible to receive special education from SSD No. 310115, no one from 

the district undcltook any steps to proceed with an evaluation 01 

de~elop an 1ET' for A.D. f-allowing his initial special educatiotl 

venfication by the distsict.126 LVlile such inaction may have ma& 

sense to someone with no understanding of or interest in IDEA'S 

FAPE mandate, under the Act, as well AS Washington's own lams, SSL) 

No. 320 had a latdul ohlig~tio~i to provide and safegu,lt-cl A.D.'s FL4I'E 

I?? Testimony of L.D., 1701. VI, p. 790, 1. 23 - p. 791, I .  24; 1estlmon)- of Roger Smith, Vol. 
VI, p. 823,l. 13 - p. 825, 1. 5; and 'IPstinlorly of C1lt.r (Allins, 1'01. \'I, p. 858; 1. 18 - p. 859. 
1. 7. 

124 Testimony ol Roger Smth, V01. \q, p. 824,l. 24 - p. 817,l. 4; & p. 836,l. 7 - p. 8810,l. 
1. 

' I 5  Id. 

I-" rest~rnony of Roger Slmth, Lol. 17. 11. 836, 1. 7 - p. 840, 1. 20; and Tes t~n~onv of (;her 
Collmc, Vol. VI, p. 858,l. 18 - p. 859,l. 10. 
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entitlelnent. The district's inaction in this matter mras contrary to law, 

and made no sense at all.lz7 

Given thtl district's inaction at the start of the 2004-2005 schorll 

year, one rnight have assuincd t h ~ t  the filing of the respondents' init la1 

administrative special education "due process" request128 mould have 

resulted in some sort effort by SSD No. 320 to comply m-itll its lDEA 

duties and responsibilities to A.D. AS reflected in the ~tininistrative 

~.t.cc)rcl l~t.lou, no one in I I i f h  dijr lict undertools any me,lliingf 111 si~,pt i(,  

conlplete an evaluation or develop an IEP follonlr~g A,D.'s itlitla1 

enrollment.l~"ile SSD No. 320 eventually- took steps to comply 

with its IDEA obligation5 through a written settlement agreement m ~ t h  

A.D.'s p,lrc;ntsl'c, no one nittiin SSD No. 320 took a n y  me,in~ngful 

action with respect to A.D. special education program and servicesJ!', 

at least not until L.D. and New Horizon School staff had begun to 

inquire about AD.'s ESY 5ervice needs.'?' 

I ') OSl'I (_au\cl No. 2004-51 -6 15 1X. 

"" 'Segtlrnony of Roger Srruth, Vol. 11, p. 836. I. i - p. 840, 1. 20; and Test~lnonv ot idler 

Cnllms, Vol. VI, p. 858,l. 18 - p. 859, 1. 10. 

"" Vol. 11, pp. 244 - 218 [Exhibit No. P- 111. 

' 'I 34 C.F.R. $$ 300.126, 300.503, 300.530-532, Sr. 300.540; and \YrA(: 392-1'2-104 & 391- 
172- 108(1) 

' I '  Testimot~q o f  L.I.)., 1'01, \ i T .  p. 790, 1. 5 - p, 8t>;7, 1. 8: l'~tstin~o~i! of hl,trla \'(!id-. :'#)I. \'I, 
p. 3 1 ,  1. 18 -- p. 78 1.  1. 17: I'i:.t.inioliy:~f r\t:i;er S u i ~ t h ,  \ > I .  \'I, p. 336, 1. - p. 840, 1. I)!:; 

and Testimony of Cher. Collins, 1.01. VI, p. 858.1. 18 - p. 859,l. 10. 
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Such lengthy delays would clearly constitute violations of IDEA 

and Washington's state special education laws133 were it not for the fact 

that through such inaction, SSD No. 320 had, by design or default, 

" adaptcd" and accepted AT).'\ previous 5 ~c.ci,ll etiucation el ,-I luatiouI2' 

and 2003-2004 IEP'" f~r)rn the Ibmona Unified School District (CA) 

to verify his status as an SSD No. 320 special education student at the 

start of the 2004-2005 school year.136 This 'decision'. coupled with the 

district's subsequent reaffinllation of that 'deci~ion) on Dcc.embc~ 20. 

2001137 a ( j  its colnmitment to phce A.P. 'In out-of-ciistiict prograni. 

i.e., New Horizon School, at district expense, on January 31, 20051'8, 

without benefit of its own evaluation or  a new IEP, clearly reveals that 

SSD No. 302 "adopted)' AD.'s previous e~aluationl'~ and 2003-LOG4 

IEP f ron~ t be R~mnorln Unified Scbnol Dil\trict (CA'. '4' As ~.i'flci tcc; 1r1 

the administrative 1-ecol-cl, the Karllorld Unified School Di5tlict hacl 

34 C.F.R $$ 300.126, 300.128, 300.503, 300.530-532, 300.540, & 300.341-342; and 
WAC 392- 172- 104,392- 172-108(l), 8r 392- 172-158 (Z)(J). 

I 1.1 Vol. 11, PI). 220 - 123 [Exhihit No. I%] 

1 4 5  
\lo]. 11, pp. 133 - 240 [i?shlh~t No. 1'-'11 

I 1(1 Te4tunon) of Roger Sm~th, C'ol. 1'1, p. 823,l.  13 - p. 815,l. 5. 

Vol. 11, pp. 244 - 248 [Exhib~t No. 1'-1 I]. 

' "  \'ol.II, p. 402 (( 8) [Eshibit No. P-3-71, 

I79 r \ol. 11, pp. 220 - 223 [Exhibit No. P-61. 

"" 1'01. 11% pj> ?33 - 240 [Fx l~ ib~ t  No T'-91" 



previously determined that A.D. requkd ESY sewices 111 ordt.1- to 

derive FAPE from his IEP.141 

Even the most cursory review of IDEA 1-eve& that the Act 

places a grea deal of weight on parental participation in the evaluatiorl 

of a special education stuclent ,ulcl the dcvelol)rnent of his IEP.lJ' In  

furtherance of this "goal", the Act also imposes a duty on school 

districts in order to insure that they provide parents with prior notice 

of any changes in their child's special education program or services: 

A s d d  iistnh cn. otlw prrldic i r p ~ ( y  ~ l ~ ~ ~ l l  a;(, prim wittm 
nr~t~e m Izm(hm II':4 L 392-1 j72 3'06 h~ &x p~z~tlirj./ 4 
LE SII /& (ov to hc , dJ t  . \ t i i i i~)  ' 1  m~vnwCdc~ tim tkfolz. d?c 
s d d  chstrd ov otlxrpddzc n w :  

( I )  P q c ;  ov ~g%acr to initiate or the do~t~jkatloq 
mlzutuq ahmt&zl p- of die rt& or piwzisim cf 
FA PE to thc s ~ z . ~ ~ b z .  

(2) If the notice 1-equised under this section relate% to an 
action proposed bv a dict1rc.t or other public agency  hat 
also requires parental conent under WAC 392- 172-185 
and 392-172-304, notice may be given at the same t h e  
parental consent is being requested. (Emphasis added)l43 

As reflected in the adrninktrative record below. A.D.'s prior 

evaluations and IEI's from the Ramona Unified School District (CA) 

141 restlmonv of Elleen Highley, Vol. VI, p. 723,l. 16 - p. 727.1. 13; ~ n d  Testi~nonv oi L.1) . 
1'01. \'I, p. 790,l. 23 - p. 792,l. 14. See also: Vol. II, p. 234 [ E x h ~ b ~ t  No. P-91. 

'" 33 CCR. $5 300.345 and 300.501-505; and WAC 392-172-105 and 392-172-302 - 307. 

147 1VAC 392 172-302. See also. 34 C.F.R f) 300.5C3. 



had detcrnlllled t l ~ u  he aras cntitled to reccive and required ESS' 

services in order to derive FAPE from his special education program 

and sewices.144 SSD No. 320's special education adrninistrc~ton and 

staff were fully aware of this fact when they "adopteci" m d  utili~xfd 

A.D.'s 2003-200.1 t'valu,~tiol~ ,lnd IFP.145 SSD No. 320's (pecr,~l 

education administrators and staff were fully aurare of thk fact when 

they completed and issued their initial evaluation on March 14, 2005.11b 

~ol lowing its subsequent decision to change A.D.'s special tdui-ation 

eligibility cl~sification, SSD No. 320 provided A.D.'s paicnts with. ,L 

"pl lor UI-itwn i c e  I '  t i hLingr, .n ri>qri~red by the i1ct.l 

Despite its decision to change his ESY eligibility and thus, thc 

provision of his FAPE148, bowever. the dktrict failed to provide h.D.'s 

mother with any "prior m'tten notice" of this change, in violation of 

her rights under IDEA and 7LYashington law.14" 

144 - I'estirnony of Eileen I-5ghley, Vol. VI, p. 724, 1. 3 - p. 727, 1. 13; 'restimoi~y of l...I').. Vr-)!. 

I?, p. 790, 1. 23 - p. 792, 1. 14; Testimony of Roger Smith, \;ol. \'?, p. 845, 1. 12 - p. 848, 1. 
11; and 'T'estirnony of Cher Collins, Vol. 11, P. 861, 1. 21 - p. 868. 1. 17. See also: Vol. 11, p. 
279 [Exhibit No. P- 151. 

I" Testinlony of Roger Snmth, Val. \7, p. 843, 1. 12 - p. 848, 1. 12: Testu~~c.n\ of (bet 
G>lhns, Vol 11, p. 861, I 21 - p. 868, 1. 17; and Testir~ony of Kathy 11117. Vol. 17, p 904, 1. 
19 - p. ')Oh. 1. 21. 

'"" '~.estiniori~ of Roger Smith. \:()I. C7, p. $45, 1 12 - p. 848, 1. 1 I;  allti 'Trstilnon:, vt (:hi 1- 

C,lltns, \:ol. 11, p. 861. 1. 21 -- p. 866, I. 1 -. I;= aiiic!: \-01. 11, p. 279 [Esl~lbit No. 1)-151. 

147 Testimony of Cher Colhs ,  Vol. 11, p. 861, 1. 21 - p. 868, 1. 17. See also: Vol. 11, py. 181 - 
282 [Exhibit No. P-151. 

14' vol. 11, p. 279 [Exhibit No. P- 151. 

14"  34 C.F.K. $300.503; and WAC 392-172-302. 



Turning to t h ~  specific criteria adopted by the Ninth Circuit 

H d t  court to help guide E,SY eligibility detenninc~tions, petitioner5 

would ask that this honorable court consider the following language 

from J&m 

We are bound by the Act, which rests on the 
cornerstone of granting handicapped childl-f-n 
entitlemctl~t to '1 'frev ,1ppropl-i,11t~ public ~ ~ u c - A ~ I o I ~ , '  20 
U.S.C. $ 1412(1), baseci 011 an individually designed 
education plan revised at least annually. Ic,! at $ 
1414(a)(5); R& 458 U.S. at 203. Tfl~e individuah~tion 
requirement is of paramount importance in the Act. 20 
U.S.C. $$ 1401(a)(19), 1412(2)(B); R*, 458 U.S. at 
188-89, 198, 202; I-'olk., 853 F.2d at 172; IlhzttIc c 
Pomylw&, 629 F.2d 269,280 (3r<ir.), on m u d ,  5 I F. 
Supp. 425 (ED. Pa. 1980), mt. &nalsttb m S~iznloi~ a 
B d c  452 T1.S. 068 (1981). \Xq-rilc it would bc t:~~~~icl- tor 
those involved u.1 clcin~inistr,ltive rcview ur~der the Act to 
have one and oolv one criterion for evaluating the 
appropriateness of' a handicapped child's IEP; the 
handicapping impediments which force individuahtion 
of the child's education program in the first place also 
mandate an individualized approach to review of the 
child's IEP. 

711~ amount of regression suffered bv c~ cluld 
during thr sunmler months, considered together with the 
amount of time required to recoup those lost skdls when 
school resumes in the fall, is an important consideration 
in assessing an individual child's need for continuation of 
his or her structured educational program in the sunmer 
months. In A h m  High& the Fifth Circuit explained 
this 'regress ion- recoupment' analysis. which p la~s  an 
integral part in the case before us toda~r: 

As we s t~ ted  m CrasJbrd .i! Pittmn [708 F.2J 1028 
(5th Gr. 1983)], 'The t~asic substantive standard under 
the Act, then, is that each IEP must be fornlulated to 
provide some educational benefit to the child,' in 
accordance with 'the unique needs9 of that child. The 



some-educational-benefit standard does not mean that 
the requirements of the Act are satisfied so long ;w a 
klnciicayped child's pt-ogrcsi, ,~t)cent sun~mer senric-cv., is 
not brought 'to a virtual ~t~~ndstill. '  Rather, if a child ti ill 
experience severe or substanti,~l regression during the 
sunlnler months in the absence of a summer program, 
the handicapped child may be entitled to year-round 
services. The issue is whether the benefits accrued to the 
child during the regular school year d l  be significantly 
jeopardized if he is not provided an educational program 
during the summer months. 790 F.2d at 1158 (citations 
omitted). 

I-Lmtiwr, the ^/t~msz(m rmnp~vt L E M L ~ W  IS mt t l . 7 ~  cn$ 
~ m s t ~ r c  zad to datm;a~~ tlx n a a s ~ t l ~  q/ ' 2  smrctlm~/ ~ z t n i n y x ~  

m a r n  In &tian to dgm qfw& and rhc h m  =say 
for rn- ctntrts ~ Z Y C  mM mq fdon i n v n t  zn 
theLtr haaskmi Of'riat mt~tzaei an 'a,qtmpmte' d ~ t z a n a l  
m a r n  zi& rhc A a: T h e  idztde the (@a3 qf i u p a i m  
lztd tbe aldip of d!c d.li/(I's p d m  to pmh the dmtiml 
smiu'ure d t  bong, Bat& 629 F.2d at 280; dv d d i j  ~;rte of 
prgc~s, /is ,.Y /ICY / ~ L I u ( v ; ~ /  l . / l ~ l l  p/yikz/ lrtrdi~+1i5, dv 
a u z h M i ~  of nltermtzw mutm-, tllo c1h1it4' of the chuii to 
intmirr vlth nonhh~lrpoci  d i l k h ~  tix amls o f  rhL. dddc 
m d m  dd3 d ~irzu0u .c  u m i q  a d  tbe d i i ~ f s  
~ t ~ l  d, Yaris u SL&l SchOd Dkhia, 558 F. St@. 
545, 551 (E.D. Ma 1983), a f f d  728 F.2d 1055 ( 8 d ~  Cir. 
1984); a d  dxdvr the whi td  s& a 'ol ~aaitriny' i~ dx 
d i h f i  d t k  as qqtmd to a n  in tqa l  part @ a  &dm for 
h e  ~ 1 0 ' 3  0 ' 3 ~  dd?s m d t &  P A  853 F.2d at 182. Irzfilcq 
the D'nrd Ci~lrlit ~ m r z l ~ ~  ctpli-it4 nyat~u' rrrit~ S I J ~ Z I  J Y I K I L ? ~ ~ ~  

lnulI,~is to &7vriw tiw nrxrsslty ofYln slirm?xrr~q~rn umh' the 
A ct: 

[A] serious problem . . . lies in defendants' implicit 
suggestion that a child must first show regression before 
his parents may challenge the appropriateness of his 
education. . . . m e  do not believe that Congress 
intended that courts present parents with the Hobson's 
choice of allowing regrt:ssio~i (hence proving t heir chin-1) 
or providing on their u x n  what their child needs to 
make meaningful progress. PF' 853 F.2d at 184. 
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In R&, the Supreme Court explicitly held that 
administrative and court review may- not limit analysis of 
the appropriateness of the IEP to anv single criterion. 
'We do not attempt today to establish any one test for 
tlt.ternlining the '~dcqllncy of educational beircfitr 
conferred upon all chilclwn covered by the Act.' 458 
U.S. at 202; sa. 'zho xax, 558 F .  Supp. at 558. 'fiiis 
restraint is as applicable to a specific educational 
prograin element, such as whether a child should be 
provided a structured summer educational experience, as 
it is to a generalized issue such as the 'adequacy of 
educational benefits conferred upon all children covered 
by the Act.' Rm&, 458 U.S. at 202; sa. nlso 706 
F.2d at 1034 n. 28 (declining to state wllc~thcr the 
'regressiori-recoup~~~ent ,jacisc~nle' sllould be used AS a 
test to narrow the class oi children to whom a summer 
program Inut be offered). 

We prefer to adopt the Fifth Circuit's broad 
premise, as articulated in A h m  Hk$ts: 

The issue is whether the benefits accrued 
to the child duiirlg the regular school year will 
be significaritlj, jeoparcliz~d if he is not 
~rovided an educ'1tiona1 program during the 
summer months. This is, of course, a general 
standard, but it must be applied to the 
individual by [those drafting and approving 
the IEP] in the same way that juries apply 
other general legal standards such as 
negligence and reasonableness. 790 F.2d at 
1158. 

Z?v a m l ~ k  d' &w the d,iU's Icz$ of 
d lz j q i rdza i  by LI S Z M ~  1& 

in his or her s ~ u m d  a h u t z m l  pqxanm'qq 
s h o t l l d p m d  by applyiqg not only m p i w  dau, 
s d  as past 1 ~ g ~ ~ ~ s i O n  a d   ate of map- ha 
also s h &  idzd pmkn'zt) chta, Lased on the 
0plOplrnbn ~ p r o f ~ s i m l s  in cwazdtiation aith h e  &l'j 
pa- m dl as a m t ~ r ~ h a i a 1  ~ m & a t u m  of the 
d,$h?'.c. z?d,ii(htil/ .-~l~a~ri(ltnz ' it /x)nt7 ilri 1' in. /k (IY /w 
m & h i  ami m~~~nm'ty 
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I11 so holding, we are mindful of the Suprenle 
Court's caution in R d q  that the 'appropriate' educatlcn 
required by the Act is not one which is guaranteed to 
rnaxinlize the child's potential. 458 U.S. at 197 n.21; 
~ U I W L ~  Pdq, 853 F.Zd at  178- 179: ilbt& u Gmid BlioF~ 

S c J d  Llzst, 839 F.Lti 11 7, 119 (31~1 (;I.), ~b& 109 
S.G. 103 (1988)(as to local school dlstrict defendant and 
grounds pertinent hereto), and mk( 109 S.G. 2397 
(1989) (only as to state as defendant on 1 l t h  Amendment , .  , 

immunity grounds). The Act insures, first, that some - 

services are provided to children who previously 11ad 
received no services at all. 20 U.S.C. $ 1412(3); (cx; (:);:., 

I<o?dq$ 458 U.S. at 201 ( exh  child nlust be provided with 
a 'basic floor of opportunity'); &LkJ 853 F.2d a t  179. 
Sccond, it in\~il-c~s tllat t l l o ~  scr~ices n~hlch are provided 
arc individualized. 20 U.S.C. $ 14 12(L) (B). And thisd, it 
gives parents the right and obligation to act as the 
enforcement am1 of the entitlement through the 
procedural safeguards outlined and mandated by ;he Act. 
20 U.S.C $ 1412(5); R&, 458 U.S. at 205-06; Hall u 
V,zm Gmq -- - I Bd of E ~ K ,  774 F.2d 629. 634 (4 th  Cis. 
19 S 5). Congress aT,ls nindf ul of the financial busdc~n~ - 
which such expanded services imposed, and u;is not 
utopian in its goals. 

The State of Oklahoma is a recipient of federal 
assistance though the Act, and its legislature has enacted 
a correlative enablmg statute, OMa. Stat. Tit. 70, $ 13-101 
(1989 & Supp. 1990) (the Oklahoma statute). ' h e  
Oklahonla statute includes the provision that, if the 
child's IEP recommends continuing educational service< 
during the sunmer, the local school district mill hc 
funded to prc~xride a m,~s_inlurn of forty d,ip educ~tlon,il 
programming dusing the summer to prevent loss of the 
educational gains achieved during the nine- month school 
year. 

If state legislation implementing the Act grants a 
broader entitlement than that found in the federal 
statute, the state statute defines the parameters of tlle 
program wllicll must he exentied to children living in 
that state. See: &x~il'q"Edg_li;' Dl iz~mS SO8 F.2d 987, 
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992 (3rd G. 1986); DL~ D. .u D L E Y ~ ~ ~ &  S& -z, 
775 F.2d 411, 417, 420 (1st Gr. 1985)(the Act 

, ~ 

incorporates state substantive law implementing the 
Act), WL clleraQ? s d  YWT-Z &~d~mDg~--o,ffE.&2...u 
DaudD., 475 U.S. 1140 (2986). 

Fbwever, the Olil~~homa stuute is not brondcr th,~n 
iw I't~cler.11 corintc~lpar~ i r ~  it5 provision f o r  functmg f oi- 

forty da).i of surrlrner prograrnnlmg under an IEP. 'Ilie 
Third, Fifth, Eighth and Eleventh Circuits have a1 held 
that under the Act itself, states must provide a 
continuous educational experience through the summer 
under the child's IEP -if that is thi  'appropriate' 
educational experience for the handicapped child's 
situation. Gbnw ,._l, i.1 y f  R ~ T I ~ T L ~  Citzzcm u cl.lcfirtjd- 
716 F.2d 1565; 1576 1 it-.  1983). d f i d  a1 rrdw 
<~ui}d, 740 F,?d 992 (1984), (271. rioias 469 1J.S. 1,728 
(1985); Cfia~Lefwd 708 F.2d at 10.34; amr, 558 F. Supp. at 
559; Bdttle, 629 F.2d at 281. Thus, the federal statute's 
mandate of a 'free appropriate public education', as 
judicially interpreted, -LcLdes the provision for a 
summer program if appropriate under a child's IEP. It 
follows that the Oklahoma statute, while assuring local 
school districts that state funding will cover a fo+day 
structured educational program during the summer igr a 
cliiltl's Llidividu~liz~d program. does not esparld t l ~ e  
federal statute. 

To the extent that the Oklahoma statute has been 
interpreted to require the party attackmg the child's 
proposed IEP to prove that the child has already 
experienced significant regression with ineffective 
recoupment of educational or  basic life slillls, or could be 
predicted to experience such regression during summer 
mo~lths, in kc)lation frotn anv ot1ir.r c:lttlnents 1r7hic.h mav 
be important to an iridividualized assessment of tlie 
child's situation, the Oldahoma statute is actually more 
restrictive than the federal entitlement, rather than more 
expansive. We cannot reconcile that interpretation with 
the individuahd review demanded by the Act. As an 
example which is not uncommon, what of the child who 
has not shown regression in the past, bllt for whom 
other factors, such as acceleration of his or her 



deficiencies with hcl-eased pliysic~l ~naturity, oumreigh 
the lack of past egregious regre$sion? Under the Act, 
both documentation conceming past regression and 
predictions of future regression should be considered, an - 

analpis which requires investigation into many aspects 
of the child's educational, home. and c o ~ m ~ u n i t y  Me. 

Tz4wurg to the GGBC /#&us, a tlm~~;d.~ ?&I $the errti?? 
d&rig&gdg ..-~.Y<~-!E@L~Y.. it..lL !~..fmail..c%3b~dl- L!!I ..-Id 
lnliiid qmsion-rngmwt L ~ ~ ~ . ~ l y i ~ ,  fsJ?w!3 itsdf is .. 

dsxal '  aith q m i q  c o w p ' ~  ~ t i r~mzy  and e u C k ~ :  Bmu fie 

of tbe cw,$lid- in &> m ' ~  N(z~z1ie's past qr~siorz dkr 
f i m ,  i d ~ d q  s m  or all $ t h e  haissal a h  shou4ld kg 
/!.n m&l' nc part of the mlzwtibn of &&her Nak~lie's IE .P 
ii ; I A e a '  for her id&/  cimktmtx FIoiimw, 1;1:wr 
wu saa f i ud l  obdqwmt in tlx m d d b  the aahrnitratiw 
prmzmiq m ' y g  mzq LZ~~WY of NatilI2s lib Bczill~sicie 

mmd f~fi~,~o~rmp,&~?~cnz .d~_cwlc.~~~~~..&..&!f;rIie3 
crdtc;atiun, 'w c i b  tlot hgit sztjfic~zt fia to ? m k e  an i~d;n~ad 
dsAaitlon on tlr m:a $hi ase and ac tlmjirn aAms m 
p'vaOn as to &&u Natalie's IEP zs kiqmpnkte' M& UT3e 
Aa's m&tc W e h M  h w ,  t h a t h e d ~ o d d  
the h m i t r a t i e  mezz he h m i t r a t i e  a A ~ I ,  and the 
f&al ~htnd mot gf tbat ahnictrdtize md /T 
m r t i q  d7':1t shot& hae I nndtifml' inp i~r  into -- 

* ihk mtenen&. anqr,lhtibn of a sir& i& 

As to the first issue, therefore, a7c wverse sumnary 
judgment in favor of the schools and remand the case 
for further proceedings, which should include 
presentation and consideration of evidence concerning 
other factors in addition to the regression-recoupment - 
evaluation previously conducted, relevant to a decision 
as to whether a structured educational surnnler program 
should be included as pan of Natalie's IEP. [Emphasis 
added1150 

Tu~ning to the first factor under the Ho&/Jwkwon ESY "test". it 

is clear from the facts presented that respondent SSD No. 320 did not 

' " ' ~ h o n ,  5 1 g w ,  921 F.2d at 1027- 1029 !10"1 Gr. 1990)(footnotes onutted). 



use an "individualized ,~ppro,lch'' in its initial "revied' of A.D.'\ 

previous evaluations, IEPs, and ESY service history in the ram on,^ 

Unified School District (CA). As noted by the ]&on court, t h i ~  

"amlyis of &CY the W s  lad cf o f i m ~ r d  m&I b ~ ~ ( I Y ~ J L ~ R ; !  ky I 

s ~ m  / v~~ak  in 1x5 OT h srnm~~al dfizt&zl ,tmgmrrarii.r;lt: cIm~i/(l pnml1~ 

,zpp(y~rg ~2nt only ~ . ~ - p t / e c ~  c h t h  cld~ ds p~zst r q r ~ ~ u r ~  d d  rate ~mzy?mszr, 

hit also s h d  indzdc padctiw &LI, hd on t l~e p& Of~)~vf(sswtu~~ 111 

mdtdtim (seitb the child's p ~ ~ m t s  as ad! as . ( C I M ~ I ~ Y ~ ~ ; L Z & ~  rn&'~tim~~ Of'tbc 

&kPc iwhtih~zl 5itwtiOn dt h m  d r d  ln hi or Ixv r ~ ~ ~ h t ~ f i l  'rrrtl 

c'o~r~nm'ty." 

During the administrative proceedings under review, SSD No. 

320's witnesses deemed A.D.'s extensive ESY service history to be 

irrelevant on the question of his eligibility for ESY senrices at the end 

of the replar 2004-2005 scllool ye~r.1~2 

lis has alr.t.;ldT beell notcd, whr7t7 AD. 1-eccivt:d hk ,zpe~ial 

education instruction and services in C~hfornia, every one of his ann11al 

IEPs h that district provided for ESY senrices.153 The Ramona 

15' 
'1cst11non~r of R O ~ I  \tn~tli, 101 17. p. 847. 1. 13 - p. 848, 1. 11; I ~ ~ J I ~ ~ I ~ I ~ T  ot ( 11" 

tbl l~ns,  \'ol. \ I ,  883. 1. ') - p. 882. 1 9: 1 estimoi~\ of K a ~ l i )  I LIT, C'ol V1, p. 906, I 24 - 1) 
907,l. 11; Test~mony of Bctsy Minor Ke~d, 1'01. X, p. 637, 1. 19 - p. 640.1.21, \'ol. X, p. 61,5, 
1. 3 - p. 666, 1. 5; Testinlony of Ruth Conrad, Vol. X. p. 586, 1. 11 - p. 587, 1. 5; and 
Te\tlmonyof Joanne Streek, Vol. X, p. 615,l. 8 - p. 616,l. 10. 

15?  Testimony of Eileen IIighly, Vol. VI, p. 724,l. 13 - p. 725, I. 1. 



Unified Scllool District was under thc sanic. duty to coniplv 15% h the 

Ninth Gtcuit's t;SY l f i k f t  ''ttt~st" xnci regres~ion analysri;.lij In  light o i  

SSD No. 320's special educatiorl admiriistratolr and staff ref u ~ a l  to 

accept or acknowledge the HpQt/hon\ directive to consider AD.'s 

prior ESE' service history in G~lifornia '~~,  respondcl~ts urould 

respcctfullj- subrnit that this "decision" ,ilso reflects ;i faill-ire to gr.1'11 

the complexities of " rc>grcssion" and "re(-olipnlent" as they relate tc I 

A.D.'s previously-identified special education FAPE needs. 

As has been noted in several research studies, there is no 

dispute that many special education students suffer serious regrcssloli 

when they experience cxtencled brval<s from their 'nc~rnial' cdu(:ationnl 

progranx.ljb Further, both Congress ,ind the courts have d e t e r ~ ~ i ~ ~ r c j  

that ESY eligibility determinations are not limited to those students 

I" - Id. 

'"' Rrowder, D.M., and 1 entz, F.E. Exended School Year Services. Yd30d P s ~ d d q g  Reua, 
14, 188-195 (1985); Ellis, N.K.; Deacon, J.R; Hams, I.A.; Poor, A,; Angers, D.; Dlono, M.S , 
Watluns, RS.; Boyd, B.D.; and Cavaher, A.R Learning. hkrnory. and lransfer m 
Profoundly, Severly, and h4oderately Retarded I'ersons. A r m y 1  Jaod yf , 111d  IJdxic~r>, 
87, 186-196 (1982); Koegel, RI., arid F h c o ~ e l ,  A. Some Kesc,ucl~ on tllc Dil tercn~t 
between C;eneral~wtlon and hluntenancc 111 Extra-Blelapy Sett~nps. Journrl qf ~ , P P / Z U ~  - .- - - -- 

Bdk1710r A~LI!\w, 10, 1-16 (1977), Rlnc met-, A, and Koegel, RI. e t t ~ n ;  Crnerahtl- X I ~  

S t ~ n i u ~ < ,  ( . ~ n t ~ ( h n  l'gu~ht~, ( khdcirel7. l(ai??kr/ of I p f t / t ~ d  fiduuc~, 1 ? a ~ / ~ ~ s .  8. !IG 246 (1'1'51. 

.lnJ 5tolicx,, I I ; Rac~r, I ) . A l ;  .)rid iach.t)ll. f< I ~ t ~ ; u r ~ r i g ~ 1 i i < J e ~ 1 e r a h ~ ~ t ~ ( ~ n  01 (~reet1111: 
Kegonses In Imur Retarded ChllJren. Jrurul ,f,4pp11oi Bduw.4 d ~ s t c ,  7. 549 556 (1974) - -- 

See ~ l o :  Rde z Cannmzdrlq $- I1~~rnIIE^~t'z,rr~, 029 F 2d 26') (3 I (71r 1980), mt c~~,Dc&' cuj- 

m, Scddon L Battle, 452 U.S 968 (1981) 
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wlio only demonstrate "academic" regression concerns.15' In tile 

inst'lnt case, SSLI No. 320 never made any cffolt to show wh,lt, if  rtnx 

inquin; it$ s t ~ f f  had m ~ d e  Lllto A.P).'*.; I I C ' C ~  tor ESY ci'lvii~"; on thy 

~1vef 1 basis of his identified social, emotional, and behavioral deficits. (-'' 

the concerns raised by AD.'s teachers at New Horizon School on this 

very issuel58, it is abundantly clear that SSD No. 320 never had any 

interest in an evaluation of A.D.'c regrevsion potential and nlt orip111:111 

needs. 

Several of the district's witnesses also claimed that there are no 

specific ESY 'tests' that they could use to definitively identify AD.'s 

regression potential and entitlement for ESY services.liy No doubt 

process that required consideration oi "rctmLmizt' ~htc.~, slid7 'I.+ pait 

q m s i o n  a d  rate qfnxmqmm;?: b~t also sbadl  id& I t & : Z ~  dzia h a z '  m 

1 5.1 20 U.5) (.. $$1415(b)(l)(c. );  ;IIK\ 34 ( :.I'.lL 360.1:8 1% 3CN.:W. &tde G !.i~~~rrn~d&:y' 
Pm$iiilm. 529 F.2d 269 (Pi Cir. 1980), a?. cLnUd !lib Jmrr;, Scadon ii' R(~ttlc: 452 U.S. 968 
(198 I ) ;  and Ha& L. liirson 1 'ni/a/ S c i d  DktrUf3 067 1.211 1298 (91" Cir. 1992). ajsc.. \X7A(4!_. 
392- 172-163. 

T'estirnony of Eileen IIighle); Vol. VI, p. 716, 1. 8 - 718, 1. 11; 'ltsti~~~on!; of Duane 
Sn~alley, Vol. 11, pp. 385 - 390 [Exhihit No. P-301; Testimony of Elena T~are~ordtseva, Vol. 
VI, p. 762, 1. 10 - 15, & 1'01. 11, pp. 391 - 399 [Eshibit No. P-311; and ITestinlony of hIarla 
Veliz, Vol. \;I, p. 774,l. 11 - 25., & b l .  TI, pp. 400 - 408 [Exhibit No. P-321. 

l i 0  Testhorly of Cl-1i.r G>llins, Vol. VI, 1). 88.1, I. ? - 23; Testirnonv of Kathv Hm. 1'01. \I. 
p. "7, 1. 5 - I j :  'I'i,<tin-lonv of I\(-!:,! hlii~or lii-j.A, V,:,!. S, p. ( ~ E I .  1. 7 - 15: Testin!. of ,[1,,211!1,, 
Strcek, Vol. S, 590,l. 17 - 1 2 ;  'xnd 'Te5rirnony ot' Ruth ~:i,nr,~d. Vc>l. X. p. 584, I. 14 - p. 5Xf'b. 
1. 19. 
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m her m & M  a d  m a u ? i ~ . " l h O  Further, even in the absence of a 

specific EST eligibility 'test', ctlucation profession;lls have identified .r 

nunlbel- of' ESY asse$srnent$ procrdurek over the course of the pa1-1 

thirty-five years to help parents, special education staff, school district 

adnlinistrators, and other concerned professionals that can be utilized 

to accurately evaluate a student's regression potential, recoupnlent 

neecis, and entitlement t o  the F5Y ~3ervic:t~s.lhl 

It is not the respondents' contention that FSY eligibil~tr. 

determinations are 'eas): or 'simple'. The available ESY research162 

clearly suggests that ESY eligibdity evaluations are both co~nplicated 

and difficult. Even so, resyondents would respectfully cubmit that 

under IDEA, ESY evaluations arc held to the same standard that the 

Act applies to all of the other necessary "evaluations" required to 

ensure that '1 special education student's FAPE needs are properly 

100 H& L 7~iucnz I miat Ydrxw' Il~st~ut. \upra, 767 F.Ld , ~ t  1301 (7'11 Gr. 1972); and Jd~mo~l  L 

I t z & h  SCt~dD~imit L\a 4. 721 F.2d 31 1027-102') (10"l ('lr. 1790). - - 

1 (1 1 See: Browder, D.M.; Lentz, F.E.; Knoster, 'I..; and Wllansky C. Detetnin.ing EstendccJ. - 
School Year Eligibility I;r(~nl Esot--c to Explicit Criteria. ]oLL.MIIJ q f l . 4 ~ ~ 4  sl;tx~lt~til~!fi). l)(-:,.m 
7iit.h See Harzhp,  13,235-243 (1788); Turner, K. Deternining RegressiodKecoupmellt iri 
Extended School Year Litigation for Handicapped Pupils. G d S E  ,R;~~~letter, p.4 (1783); md 
Edgar, E.; Spence, W.M.; and Kenomltz, L.A. Extended School Year for the Itindiiapped: 
Is It Working? J m d  fmS@ Ethmtwn, 11, 441-448 (1777). 

'" Turner, h. Deternllning Regre~sion/Recoupment In Fxtetlded School Year La~garion tor 
Hancilcappetl I'up~ls ('24 SF ,Ve~li~teu, p.4 (1783); ,md Edgar, E.. Spence, \Y.IIl. and 
Kenowtz. T,.A. Fxtentled S(,hool Year lqr the I bndlc,ippcd: I <  It V('orhrie? T m d  h Cpwi 
Etitg,rlu~~~, 11, 441-44X (1977). 

- . - - - - -- - - - - - - - - .- - - .- - - - - - - - - - - -. . - - - - -. - - - - - - -. - - - - - - - -. -. -. -. - - - - - -. .- - - 
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identified and addressed.163 In the instant case, the district's ESY 

"evaluation" was directed by an evaluator wlio had no experience nit11 

01- ~ndcrqt~inding of the ESY evaluatioli process'") ,lnd completclv 

o l> l iv io~~s  to tllc ~ ~ r ~ c c c i u r ~ ~ l  \tt>p\ rccluircd for jn applopnate ESI' 

evaluation under the Ninth Circuit's guidehes.Ihj In lieu of an IDE,A- 

appropriate ESY evaluation, SSD No. 320 opted for an ESY 

"evaluation" process that was little more than a "Don't Ask, Tlon't 

'rell" ESY process, in direct violation of its duties and ohligativns tc) 

A.D. under IDEA and W;lsliington law. 

When asked for their input on AD.'s ESY needs, New Horizon 

School stdf told SSD No. 320 that the); believed that A.D. ~vas eligible 

for and requireti E,SY seivices in order to receive his FA.PE.1~~6 Tl.li$ 

information, coul)letl wit11 A.D.'c prior ESY eligibilitv and EC Y sclvic-c* 

'(I' Specifically, under IDEA, SSD No. 320 nras required to: (1) an adequate 
evaluation of child in all areas related to his suspected disability [20 U.S.C. $ 1114(b)(3)(c); 34 
C.F.R $$ 330.126 & 300.532; and WAC 392-172-1061; (2) use quahfied professionals who 
are knowledgeable about the student and the suspected area of disabilities [D4 C.F.R 5s 
300.126, 300.530 - 532, & 300.540; and WAC 392- 172- 108 (2)(a)]; (3) Lise assessment tool:. 
that d provide relevant information that directly ass~sts persons in detc~rmnln~ tht: 
educational nceds of the child [2O U.S.C. 1414 (b)(3)(D): 34 C.F.R f& ::00.126, 3(;0.530 - 
532, & 300.540; anci LVAC 392- 3 72- 108 (4), (1 I), & (141; and be co~npletcd withit1 th.:. 
spccif'ied tinle lines set forth in thc Ait I34 C.F.K. s$ 300.126 5; 300.503 : ,111d \Y1A.C 39;- 
172 1043. 

104 'Iest~monyof Cher Ci?llln\, VoI. 11, p. 883,1. Y - 23. 

I"' Hc& i: Tim? LlmtdSdwtJ Dwtrut, supra, 967 F.2d at 1301 (911' Clr. 19921; and Jdmm 2 

I- S O W  D2~tnd &u4. 921 F.2d at 1027- 1029 (lorh Gr. 1990). 

I("' Vol. IJ, pp. 385 - 390 [E.&ibit No. P-301; iI;.stimc)ny of Elena Tsaregordr.scva, Vol. 1'1. 
760, 1. 13 - p. 762, 1. 5, 5; h l .  11, pp. 391 - 399 [Exhibit No. 1'-311; and Testimony ct R/l.arla 
Velii., Vol. 11. 772. 1. 5 - p. 771, 1. 25. p. 783. 1. 2 - p. 785, 1. 4, cXr Cbl. JI. pp 40:) - 404 
[E.\hibit No. I' 321. 
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history from C?lif'onlia, should h,we bt.en sufficient to spur SSD No. 

320's interest it1 conducting an actual ESY evaluation, but that did not 

occur. Contrary to the compreherlsive evaluation pi-ocesc o~.ithned Ln 

Hafi/II&~~m'h7, SSD No. 320 elected to "continue" the "dt.;cu~.sion" 

, ~ t , o ~ ~ t  A.L).'s 131 licecis. ~ v n h o u ~  errttr botl-wring to ~nitiattl ,111 actu,~l 

ESY evaluation. 

C. &L OF THE FINDINGS OF FACT CONTAINEL1 IN FINAL ORDI;R 
ARE SIPPORTED BY THE AD~~INISTRA??~'F K- C(3RD 

The appellant school di5tnc.t c ~ t ~ t e n d s  that the ndministrativf~ 

law judge's Findings of F,xt ,and (k~~clusions of L a n r  were not 

supported by the record. Respondents would respectfully subnllt that 

this contention is not true. Turning to the district's objection nit11 

Finding of Fact No. 32, for ex,~nlple, there w-as notlung HI the pa t-ties ' 

earlrc'r ~c'tt!c:nzcr~t , ~ g l z ~ e r ~ i ~ ~ t ~ t ~ ' ~ : '  to sllggc'kt or krlpltr tk,lt thelt \\;IS , \IIV 

"agreement" to extend IDEA'S evaluation time linesl"" - A.D.'s p,irents 

wanted their son to receive his FAPE without delay 

Under IDEA, it was the appellant school district, rather than 

New Horizon School or A.D.'s mother, which bore the rec>ponsibilits- 

I" Ii& c Tmon Uratai S h J  DIS~YKX, supra, 967 F.2d at 170 1 (c)rh GI-. 1992); and Jd~acvz I ,  

I w w  Sa'wd Dxtrut lu'a 4, 92 1 F.2d at 1027- 1029 (10 th  Gr. 1990). 

l o x  Vol. 11, pp. 244 - 248 [Exhibit No. P- 111. 

I" 34 C.F.R $$ 300.126, 300.530-532; & 300.540; and W,4C 392-172- 108. 



to propel I!. ev~luate ,uld ,Issec \ A.L). E.S f eligibilitl-1;"" eve11 after !li .. 
yl ,~~,c~nent  at New Horizoli School. 

The district's objections to OAF1 administrative Findings of Fact 

and Conclusions of Law simply ignore the specific requirements set 

forth iri IDEA and Krashington law. The appellant's arc1 lnlents OII  

appeal, ns well as its assignments of error with rcspe~t to the 

adnlinistrative hearing and subsequent review by the Superior Court 

are without merit - the only individuals who: (1) erroneously 

interpreted and/or applied the law; (2) failed to follorv the prescribctl 

. . 
proccd~~l.cs: ancl (3) actc~d ' ~ l h i t  I .~ril\r ~1111 C ' J ~ ~ L I ; I O I L ~ ~ S '  n-it 1 I ~ .o~,u.d I( 

A.D.'s ESY eligibility evaluation and ITAPE entitlement ~ve r ,~  the 

appellant's own special education administrators and staff, and these 

errors are clearly reflected in the administrative record as previously 

noted herein and above. 

V. CONCLUSIC_SION 

The Ninth Grcuit's H o $ t / ] h m  ESY eligibility test --a mneant 

to insure that ESY services would be provided to those special 

education students who require educational "instruction beyond the 

conventio~ial st hool veal- to plwcn t cexlc-bus egress ion over tl i t 1  

I70 See, e.g., Lett-ev to G ~ m q  30 IIIELR 609 (OSEP 1998). See also: WAC 392-172-224 (h); 
and% - Vol. III:466 ($ IV) [Exhibit No. D-71. 
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summer months."171 As is clear from the evidentiasy record, SSD No. 

320 chose to ignore A.D.'s prior ESY service hktom, disregarded t l ~  

opinions of his New Horizon School teachess, initiated a chalige lit 

then-exis thg IEP program and sesvic es without an)- prior mritten 

notice to his parents, and refused to con~plete an ,~ppropri,ue ESY 

eligibility evaluation nlitl~out any rep~sci for A.11.'~ rights or its OVTI 

duties under IDEA dnd Washington lam.. 

A.D. is a disabled special education student with conlplex needs 

who is entitled to receive an appropsiate special education program of 

specially designed instruction and such other senrices deeri1c:d 

necessary to nleet his unique needs. Responden~s believe that tllcy 

were able to show during the OAH administsative llearing arid on 

review before the Superior Court below that A.D. was eligible for and 

required an ESY service conlponent as a part of his 200-1-2005 IEP. 

SSD No. 31'0's refusal to recognize this fact, coupled with itc, con~plete 

disregard for its om11 duties and obligations under IDEA arlti 

Washington law, constituted substantive violations of law, and clearl~ 

resulted in a denial of A.D.'s rights and FAPE entitlement. The 

findings, conclusions, and Final Orders were tholvugh and well- 

reasoned, based on substanti,~l evidence, and fully conhistent with 
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IDEA and the controllung case law her(' it1 Washington ,md thr Niit l~ 

Circuit. Kespondcnts t l~crcforr t-t~syc.ctf'ully prav tllat the Fi~~,il 0 r d ~ 1 - s  

be affinned in their entirety, and that thk matter be dismissed. 
it? 

DATED this /g day of januCiry, 2007. 

Respectfully submitted, 

A.D., d nitlor spvci~l cduc'ltio~~ 
s t~~dent ,  bv md through L.D., 5,licl 

child's MA her .md Legal Guardian. 

/-- ,----Ri;sponderits 

~ A A  NO. 24181 
Att,)mcy for the Kcspn~~dents 

The undersigned hereby certifies under penalty of peijury under 

0 
the lam of the State of Washington that on the /f day of January 

2007, he personally caused the c~riginal BRIEF; OF THE 

RE,'~PO,I;DENLS -- -- -- to h ~ l  wn-c~i ~ r ~ d  filed with the Clerk of t l ~ ~ ~  

Washington State Court of Appeals, Division 11, 950 Broadway, Suite 

300, Tacoma, Washington 98402. 

Tlie undersigned hereby further certifies under penal t~ of 

p ~ r j ~ n  irniicr the h i ;  (11 tlu \mti of j ~ a h i q t o n  t,,x ,n tic. /J%~- 
of J~nuary, 2007, he penonally callsed tnie and correct copies of the 

foregoing BRIEF OF THE RESPONDENTS to be served upon all parties 
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of record o r  their legal repre~ent~~tivec by personal delivery to their 1,ist 

known  id regil,~r t~usinesc addi-e\s to: 

T ,.I c j  ~ . t . n c ( ~  I3. J< , l t~ '>o i  n 
Ical-r, Tuttlc, Campbell 
1201 Third Avenue, Suite 2900 
Seattle, Washington 98101-3028 
Attorney for the Appellant SSD No. 320; 

Office of Administrative Healings 
1904 Third Avenue, Suite 722 
Scattle, Washington 98101- 1100; ,~nd  

12ttoniey Gencr.11 Robert. &I( ken ti,^ 
Office of the I-Ittot-ney General 
1 125 Washington Street SE 
P.O. Box 40 100 
Olynlpia, Washington 98504-0 100 

% ~ B A  No. 24181 
~ t t o h e y  for the Respondents 
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CO\~ITL'C;~-ON,  W..!SHINGTON ')801_: 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

