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COUNTERSTATEMENT OF THE ISSUES

Did the trial court properly conclude that the liquidated damages
clause was based on a reasonable prediction of the escalating
damages likely to arise from Glacier Water Products’ long-term
default on the commercial lease?

Did the trial court properly conclude that Paragraph 8 of the lease
reasonably called for an additional late fee for each successive
month of a default, where that interpretation was supported by the
language of the lease, the circumstances surrounding the making of
the lease, and the subsequent acts and conduct of the parties?

Did the trial court properly exercise its discretion in denying
Glacier Water Products’ motion for reconsideration where that
motion: (1) failed to specify the basis for relief under CR 59, (2)
sought post-judgment relief based on an argument not raised at
trial; and (3) relied on a contractual provision that, by its terms,
had no application in this case?

Should Glacier Water Products’ demands for a refund and attorney

fees be denied where the trial court properly entered judgment in

favor of Northwest Properties Unlimited?




IL. COUNTERSTATEMENT OF THE CASE

This case arises from the undisputed breach by Glacier Water
Products LLC (hereafter referred to as “GWP”) of its long-term
commercial warehouse lease with Northwest Properties Unlimited, LL.C
(hereafter referred to as “N'WP?”). In negotiating the lease, NWP made it
clear that an escalating late charge would be necessary to protect against
the escalating and potentially catastrophic damage likely to arise from an
extended default in rent. GWP agreed on the provision, signed the Lease,
occupied NWP’s premises, and immediately went into an extended default
in rent lasting nearly one year.

The evidence at trial showed: (1) during the lengthy default, GWP
never objected to NWP’s repeated updates on late charges due, but
actually acknowledged those compound late charges; (2) the actual
damages to NWP from the extended default were severe, and may have
exceeded the late charges owed; and (3) GWP confirmed its agreement to
the late charge through its subsequent conduct and actions. Based on this
evidence the trial court upheld the late charge provision and awarded

judgment for NWP.




NWP Background. The owner and President of NWP is Curtis
Hood. Although Mr. Hood never graduated from high school, he achieved
financial success through hard work and the careful growth of his
business. Verbatim Report of Proceedings, Volume I (VRP I), p. 58-60.
After an honorable discharge from the United States Army, Mr. Hood
worked for three years as an employee at a local heating and air
conditioning business until, using his personal credit card, he started his
own business (Sound Heating) from scratch. VRP I, p. 59.

After several years of growth, Sound Heating needed a new
warehouse space. Rather than continue leasing, Mr. Hood decided to
construct his own commercial warehouse space, which could be leased to
other tenants. VRP I, p. 60. Mr. Hood personally committed $500,000
towards the project, and the bank allowed Mr. Hood to borrow $2.2
million for the real estate and the construction. VRP I, pp. 60-61. For
collateral, the lending bank required Mr. Hood to pledge his personal
residence, a personal guarantee, and the assets of his company, Sound
Heating. VRP I, p. 61. The project was highly leveraged. VRP I, p. 97.
The bank was relying on Mr. Hood’s assurance that the debt would be

serviced with the projected stream of income from leased space in two



future buildings. VRP I, p. 61. Sound Heating would lease a portion of
the first building, with the bulk of the premises to be leased by NWP to
other long-term industrial tenants. VRP I, p. 61-62.

When the financing was approved, Mr. Hood purchased a five-acre
parcel of industrial land in Frederickson, Pierce County. He divided the
parcel into two separate lots, and began implementing a two phase plan of
construction. VRP I, p. 62. In Phase 1, NWP would construct its first
warchouse building on one of the lots and immediately seek to fill the
vacant premises with stable, long-term tenants to offset the substantial
debt payments and property taxes. VRP I, p. 62. For Phase 2, NWP
would construct and lease a second, identical building. VRP [, p. 63.

To generate revenue for debt financing and property taxes, NWP
needed to move quickly. VRP I, p. 63. As Mr. Hood explained,

Every month that you don't have rental income is just

money wasted. So having an idle space, whether it be a

constructed building or a developed piece of commercial

property, 1s not a good idea. You want to get it developed,

get tenants in it so that you have some income to offset

your expenses.

VRP I, p. 63. NWP completed the Phase 1 construction project on March

1, 2004, and NWP began searching for long term reliable tenants to fill the

unoccupied warehouse space. VRP I, p. 62.
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Negotiations With GWP. A few months after the Phase 1
building was complete, GWP arrived on the scene and expressed an
interest in NWP’s vacant warehouse space. VRP I, p. 63. Curtis Hood
began negotiations with GWP President John Destito, and Vice President
Joon Choe. VRP [, p. 64.

John Destito portrayed GWP as an extremely successful and well
connected company with a “worldwide distribution of water”. VRP 1, pp.
64-65. Although Mr. Hood was new to the commercial leasing business,
John Destito convinced him that GWP would be a reliable tenant
financially capable of leasing a large portion of the building for five years
with options to renew, while paying for substantial tenant improvements to
suit its business needs. VRP I, p. 64.

At the time, Mr. Hood was not aware that Mr. Destito had been the
subject of a state investigation and consent decree arising from his
previous business dealings. See VRP II, pp. 256-57.

Paragraph 8. With $2.2 million in financing and ongoing
construction, NWP was understandably concerned with the potential
impact of a long-term default. The damage from a lengthy default in the

midst of its highly leveraged construction project could be catastrophic.



Accordingly, NWP proposed a late charge that would compound if the
tenant failed to pay rent for several months. VRP [, pp. 84, 93-95.

The compounding late charge was specifically negotiated by the
parties. GWP persuaded NWP to reduce the late charge amount to $150.
VRP I, pp. 93-94. The provision finally agreed to states:

LATE CHARGE. If tenant fails to make any rent within 10

days of the date such amount is due, the tenant shall also

pay a late charge of $150 per day said rents remain late.

Late charges will continue to apply until all late fees have

also been paid or otherwise negotiated in writing by both

Landlord and Tenant.

Exhibit 1, Par. 8 (attached as Appendix A).

During negotiations, Mr. Hood made it “very clear” to GWP that
the $150 late charge was a “compounding late fee” that would increase
with each additional month of nonpayment. VRP I, pp. 93-95. Mr. Hood
also made it clear that the compounding late fee was to offset the
compounding damage of extended default:

It was very clear. It was made very clear that that was a

compounding late fee, because of -- my damage was --

would be compounding if they went into a default.

VRP I, pp. 94-95. Mr. Hood reasonably (and accurately) predicted that his

damage would compound if GWP were to fail to make rent for multiple

months. VRP I, p. 95. A multi-month default could quickly escalate into
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NWP’s own default on $2.2 million in financing secured with everything
Mr. Hood owned — everything earned through the 17-year development of
his heating and air conditioning business, including his personal residence.
VRP I, pp. 97-98.

As business owners themselves, Mr. Destito and Mr. Choe were
aware that a long-term failure to pay rent could potentially kill their
landlord’s business. VRP I, pp. 191-92; VRP II, p. 267-68; sce also VRP
II, pp. 288-90, 293. But, even with the negotiated reduction in the late
charge, Mr. Choe “ultimately refused to sign the lease because of the
compounding late charge.” VRP I, p. 98. Despite Mr. Choe’s misgivings,
President John Destito agreed to the compound late charge and signed the
lease as negotiated on behalf of GWP. VRP I, pp. 98-99.

Difficulty In Predicting Potential Damages. At the time GWP
signed the lease, it was difficult if not impossible for NWP to quantify the
potential damage from a long term breach. VRP I, p. 98. Mr. Hood could
only guess at the lender’s potential reaction to an unforseen crisis in rental

income:

It's your best guess on what may happen in the future with
taxes, what may happen with your interest rate on your
loan, what may happen if you do default. The bank had the
option to step in, because the leases are its collateral to the
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bank. They could have stepped in and said, "Curtis, you are

no longer in charge. We're taking over." And then they

could have treated me as a nonowner, like, "Okay. Now

you're just a tenant, and we want money."

VRP I, p. 98. As the damage from a long term breach were difficult to
ascertain, Paragraph 8 provided an important protection for NWP.

GWP’s Non-Performance. Mr. Destito’s promises of reliable
long-term payments were empty. GWP went into default almost
immediately. VRP [, p. 79. For nearly one year -- from October, 2004
through September, 2005 - GWP remained in a complete and admitted
default of its obligations to make payments under the lease. The extended
default caused tremendous damage to NWP, and threatened NWP’s owner
Curtis Hood with financial ruin.

GWP’s Assurances. As NWP’s financial struggles escalated,
GWP owner John Destito spent his time traveling on speculative business
trips, all the while assuring NWP that a full payment of all past due
amounts — including compound late fees -- was just around the corner.
VRP [, 8§9-90. Mr. Destito communicated with Mr. Hood weekly to keep
him updated on his plans for imminent payment. VRP II, pp. 233, 266.

To gain Mr. Hood’s confidence, Mr. Destito referred to alleged business

arrangements with Steve Wynn of the Wynn Casino in Las Vegas,
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Sylvester Stalone, and Chinese governmental officials. VRP I, pp. 89-90;
VRPII, p. 268. Another one of Mr. Destito’s methods to generate
confidence (and delay eviction) was to introduce Mr. Hood to “clients”
who were apparently prepared to purchase GWP product. VRP II, p. 268.
Mr. Destito introduced Mr. Hood to an individual who allegedly would be
providing a $10,000,000 line of credit. VRP II, pp. 291-92.

GWP representations were misleading. Later, Mr. Destito
confirmed that his travels to China were not actually related to GWP.
VRP 11, p. 269. While Mr. Destito had represented that there were
contracts in place for the sale of GWP water, no such contracts existed.
See VRP II, pp. 271-273 ("We had a contract that was negotiated and
pending with a buyer that was purchasing all of our product. . . . No, we
didn't actually have a contract."); see also VRP 1, p. 195. With respect to
the alleged $10,000,000 line of credit, Mr. Destito later admitted that the
money was not intended for GWP, but was for some other entity. VRP II,
pp- 291-92.

Compounding Late Charges. As GWP’s default in rent
escalated, NWP constantly provided GWP with updated late charge

calculations. VRP I, p. 99. Spreadsheets were circulated at least monthly,




and sometimes more frequently — as when Mr. Destito was expressing
optimism regarding an imminent pay off of the past due balance. VRP I,
p- 99; VRPII, pp. 316-17. At trial, Mr. Hood testified that GWP never
disagreed or objected to the compounding late charges reflected in the
updates. VRP I, p. 99; see VRP 4, pp. 387-389; CP 136, Finding No. 28 -
31 (Appendix D). In fact, Mr. Destito stated, "Those late charges are
worth it not to be out on my ear." VRPI, p. 99; VRPII, p. 321. Later, to
forestall eviction proceedings, Mr. Destito signed an unconditional
personal guaranty. The guaranty document expressly confirmed Mr.
Destito’s agreement to pay the then due compounded late charge as
calculated by NWP. Exhibit 8 (Appendix B); VRP I, pp. 100-101.
GWP’s Departure. Later, when payment still did not materialize,
NWP started eviction proceedings. VRP L, p. 91. Mr. Destito persuaded
Mr. Hood not to follow through with eviction, assuring that payment
would arrive in days, and that full payment of all compound late fees
would be “worth it” if GWP could keep using the new leased premises.
VRP [, pp. 91-92. In late summer, 2005, GWP paid a portion of the
amounts due, and promised to pay the remainder by September 30, 2005.

Rather than complete payment, GWP abandoned the premises in the

-10 -



middle of the night without notice to NWP. VRP I, p. 81. When GWP
left the premises, it had not paid anything for the extensive tenant
improvements it ordered. VRP I, pp. 71, 73; see also VRP 1, pp. 65, 69.

The abandoned premises stood vacant from September, 2005 until
February 1, 2006, when NWP was finally able to relet the premises to a
new tenant. In order to attract this tenant, NWP was forced to make
substantial, costly concessions. VRP I, 82-83; see also Exhibit 37, CP 49-
50 (Appendix C— Worksheet for Damages).

Actual Damages. In hindsight, NWP’s compounding late charge
was insufficient to offset the tremendous damage actually resulting from
GWP’s default. VRP [, p. 95. In the midst of a highly volatile
construction market, the lending bank refused to fund Mr. Hood’s loan for
the Phase 2 building:

We were supposed to move directly into our Phase 2

construction on an identical building. My loan was

approved to do so. And then the bank found out about the

default, which I didn't hide anything from them. Ikept

them abreast of the situation, the promises, the personal

guarantee, all of that type of stuff. They were getting more

and more nervous. So they said, "Curtis, look. Your loan

is approved, but we will not fund the loan until you get your

situation with Glacier Water repaired.”

VRP I, p. 95. Although Mr. Hood ultimately avoided bankruptcy, he
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estimates that the mid-stream halt of the Phase 2 construction project
caused hundreds of thousands of dollars in increased construction costs
and other consequential damages. VRP I, pp. 95-96. The dramatically
escalating costs were confirmed with the testimony of NWP’s contractors.
See VRP I, p. 159. The bank’s decision to freeze funding occurred at a
time of dramatic price escalations for “[s]tructural steel, reinforcing steel,
lumber, rigid insulation, concrete ...”. VRP 1, 159.

During GWP’s default, NWP was forced to continue monthly tax
payments of $4,000 on the empty Phase 2 lot, with another $4,000 each
month for the Phase 1 building that GWP was failing to pay for. VRP I, p.
96. During the year of delay for the Phase 2 building, property taxes alone
exceeded $48,000. I, 96-97.

The Bench Trial. At trial, the court received considerable
conflicting testimony and argument by counsel regarding GWP’s
obligation to pay the late charges. See, e.g., CP 36-38; VRP I, pp. 84-85,
92-93, 185, 194; VRP 11, pp. 334-338; pp. 355-58. The court considered
the evidence surrounding the negotiation and implementation of the
provision (outlined above), and evaluated the credibility of the witnesses.

The court found NWP’s evidence to be credible and persuasive. See VRP




4, pp. 387-389. The court entered a series of findings and conclusions
upholding the reasonable interpretation and enforcement of Paragraph 8 as
a compounding late charge. CP 133-140 (attached in Appendix D).

After extended deliberation over findings and conclusions, and the
entry of judgment, GWP brought a motion for reconsideration raising a
new contractual theory for a reduction in damages to present value. The
trial court denied the motion, and GWP filed this timely appeal.

III. STANDARD OF REVIEW

This Court may affirm on any ground finding support in the record.
RAP 2.5(a). An appellant must present argument to the court why specific
findings of fact are not supported by the evidence and must cite to the record

to support that argument. Inland Foundry Co.. Inc. v. Department of Labor

and Indus., 106 Wn. App. 333, 340, 24 P.3d 424 (2001); State v. Kindsvogel,

149 Wn.2d 477, 481, 69 P.3d 870 (2003); accord Yousoufian v. King

County Executive, 152 Wn.2d 421, 440, 98 P.3d 463 (2004) (Court of

Appeals correctly refused to consider a challenge to the findings where the

respondent failed to assign error to the finding at issue). Findings

unchallenged on appeal are considered verities. Hagemann v. Worth, 56 Wn.

App. 85, 89, 782 P.2d 1072 (1989).




IV. SUMMARY OF ARGUMENT

The primary issue in this appeal is the trial court’s determination that
the liquidated damages were reasonable. In paragraph 8 of the Lease, the
parties agreed on a daily late charge of $150 to begin accruing for those rent
payments more than ten days late. At the time of contract, these late charges
provided a reasonable approximation of the compounding damage NWP
expected to experience from a long term loss in rental revenue. GWP’s
reliable stream of monthly payments was sorely needed to sustain NWP,
which had just financed the multi-phase construction of the only commercial
property in its portfolio. A loss in revenue could easily threaten the
destruction of NWP’s business, and the loss of everything its owner
possessed.

Unfortunately, NWP’s financial nightmare began soon after the lease
was signed. GWP immediately defaulted, and failed to pay rent for nearly
one year. GWP successfully squatted on the NWP premises, using Mr.
Hood’s “free” warehouse to pursue speculative pie-in-the-sky business

opportunities, with little regard to the increasingly damaging consequences
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to NWP’s business. Eventually, NWP’s bank terminated construction
financing at a time of major escalation in construction costs. GWP répeatedly
gave false promises of certain payment; NWP relied on those promises, and
repeatedly updated GWP on the compounding late charges. GWP did not
object or express surprise, but acknowledged and expressly confirmed the
compounding nature of the late charges.

At trial, GWP sought to avoid its responsibility for the late charges.
The evidence showed that the charges were reasonable and that NWP’s actual
damage may have exceeded the amount due as late charges. Considering all
the evidence, the trial court properly upheld the late charges, and entered a
battery of carefully prepared findings supported by substantial evidence. See
Appendix D. While GWP tries to reargue the facts and evidence at trial, such
argument is inappropriate on appeal. The trial court’s findings and
conclusions are supported by substantial evidence, and should be affirmed.

V. ARGUMENT

A. The Liquidated Damages Clause Provided A Reasonable
Prediction Of The Escalating Damage Likely To Result
From A Long Term Breach.

In Washington, liquidated damages clauses are favored and will be

enforced to the extent reasonable and not a penalty. Walter Implement, Inc.




v. Focht, 107, Wn.2d 533, 558, 730 P.2d 1340 (1987); Wallace Real Estate

Inv. v. Groves, 124 Wn.2d 881, 886-887, 881 P.2d 1010 (1994) (liquidated
damages of $15,000 per month was reasonable forecast of potential damage,

given escalating property values); Buchanan v. Kettner, 94 Wn. App. 370,

984 P.2d 1047 (1999). Given this favored position, a liquidated damage

clause will be construed as a penalty “only rarely and when the facts and

circumstances of a particular case compel that result.”  Brower Co. v.
Garrison, 2 Wn. App 424, 432, 468 P.2d 469 (1970).

The general rule favoring the enforcement of a negotiated liquidated
damages clause is especially appropriate here, when the contract involves
relatively sophisticated parties working in a commercial context.  See

Wallace Real Estate Investment, Inc. , 124 Wn.2d at 887, citing ~ Walter

Implement, 107 Wn.2d at 558 and Wise v. United States, 249 U.S. 3621, 39
S.Ct. 303, 63 L.Ed 647 (1919).

Washington courts have generally applied a two-part test from the
Restatement of Contracts to evaluate the enforcement of aliquidated damages
clause. Liquidated damages clauses were upheld where: (1) the amount fixed
is areasonable forecast of just compensation for the harm that is cause by the
breach; and (2) the harm is incapable or very difficult of ascertainment.

Watson v. Ingraham, 124 Wn.2d at 850, citing Walter Implement, 107 Wn.2d
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at 559; Restatement of Contracts, Section 339, at 552 (1932);  see also

Wallace Real Estate, 124 Wn.2d at 889, 893.

However, 1n Watson and Wallace Real Estate, the Supreme Court

clarified that the “central inquiry” is whether the specified liquidated
damages were reasonable at the time of contract formation. Watson, 124

Wn.2d at 853; Wallace Real Estate, 124 Wn.2d at 893 (both decided the same

day). The reasonableness of the forecast of potential loss is examined
prospectively, from the time that the contract was formed. Watson, 124

Wn.2d at 850-851, Wallace Real Estate, 124 Wn.2d at 889; Walter

Implement, 107 Wn.2d at 559.

Now, under Watson, the difficulty of ascertaining the potential harm
“is merely an element of the court’s inquiry into the reasonableness of a
liquidated damages provision.” Watson, 124 Wn.2d at 853. The difficulty in
estimating damages is “best treated simply as an element that affects the
reasonableness of the damages estimated, rather than as a separate

requirement.” Wallace Real Estate, 124 Wn.2d at 893. To the extent that

GWP argues differently, it has misstated the law. See GWP Brief, p. 13.
Actual damage suffered is another factor for evaluating

reasonableness. Although the reasonableness of predicted damage is judged

prospectively, actual damages suffered can provide confirming evidence of

-17 -




the reasonableness of the estimate. Watson, 124 Wn.2d at 851; Wallace Real

Estate, 124 Wn.2d at 890-893; Walter Implement, 107 Wn.2d at 559.

Although GWP suggests otherwise, there is no requirement that the
contracting parties specifically discuss the anticipated losses from a breach.
Wallace, 124 Wn.2d at 894 (citations omitted). The parties are not required
to make a record of their prediction, or negotiate a pre-contract analysis of
damages. Such a requirement would undermine the policies favoring
liquidated damages clauses. Such clauses are designed to facilitate certainty
among parties on questions that are often difficult to quantify or prove in the

first place. See Watson, 124 Wn.2d at 851-52; Wallace Real Estate, 124

Wn.2d at 893 (courts can employ hindsight in evaluating reasonableness).
If a liquidated damages provision is later challenged, the courts are
capable of evaluating the reasonableness of the forecast based on the
circumstances shown to exist at the time of contracting. Such provisions may
be supported by after-the-fact expert testimony, as well as the court’s own
observation of the subjective “personal cost” to a contracting party in
avoiding a breach. See Wallace, 124 Wn.2d at 894 (relying on the testimony
of an economic professor at trial regarding the reasonableness of extension

payments); Watson, 124 Wn.2d at 854-855 (“the liquidated sum may have,

in part, reflected the personal cost to Ingraham of a delay in the sale date.”).
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Lost business opportunities and the inconvenience of litigation and dealing
with lawyers are other factors properly considered by the courts in their after-

the-fact evaluation of reasonableness. Wallace Real Estate, 124 Wn.2d at

895-96. Thus, while the evidence at trial must confirm that the provision is
based on a reasonable pre-estimate of damage, there is no mandate for
contracting parties to analyze or even discuss the basis for the amount agreed
upon at time of contracting. Id., at 894.

In this case, the late fee provision was specifically negotiated, and
provided a reasonable and accurate forecast of potential losses to NWP from
a long-term default. There was substantial evidence at trial confirming the
precarious position of NWP at the time the lease was entered. See, e.g., VRP
I, pp. 60-63, 97-98. The object of NWP’s lease was to generate revenue
necessary to facilitate the completion of a multi-phase construction project,
and to protect NWP’s reputation with the lender. Curtis Hood made it “very
clear” how the late charge provision was intended to apply. VRP I, pp. 94-
95. Because of the compounding damages from an extended default,
compounding late charges would be due for each successive month that GWP
might fail to pay rent. VRP I, pp. 94-95. This was understood by GWP, and

the Vice President objected to the provision for this specific reason. VRP I,
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p- 98. But GWP President John Destito knowingly and willingly signed the
lease with Paragraph 8. VRP I, pp. 98-99; CP 136, Finding No.s 23-25.

There was also substantial evidence regarding the tremendous
difficulty of predicting the damage that might arise from a long term default.
See Watson, 124 Wn.2d at 853-54. Mr. Hood could only guess how the bank
might react to such insecurity, and how the volatile construction market
might impact his Phase 2 building if delays were to arise. VRP I, 98. With
each month of continued default, came the increased possibility of losing
control over the project, losing his collateral, and going into bankruptcy.
Fluctuations in the construction market provided an additional consideration
supporting the reasonableness of the estimate. Watson, 124 Wn.2d at 854;
VRP [, 159. Thus, the trial court properly recognized that the difficulty in
ascertaining damages provided an important factor supporting the
reasonableness of Paragraph 8, end entered a finding to that effect. CP 135,
Finding No. 22 (Appendix D).

NWP’s actual damages provided another factor supporting
reasonableness of the provision. There was substantial evidence of this

damage, including testimony from Mr. Hood and his contractor. VRP I, pp.

95-96, 159, 96-97. This evidence contradicts GWP’s absurd suggestion that




NWP has been overcompensated. GWP cannot blind this court to the
testimony at trial showing that its long-term default had devastating financial
consequences on NWP’s project and business plan. These damages extended
far beyond the loss inrent, triple net payments, and tenant improvement costs
that GWP was obligated to pay under its lease. See CP 43-51, Exhibit 37
(Appendix C). Ironically, GWP likely benefitted from a liquidated damages
provision that did not fully compensate NWP.

In sum, the trial court properly found that NWP’s late charge
provision was not punitive, but represented a reasonable forecast of the
compounding harm to NWP that might arise from a long-term default by
GWP. CP 136-38 (Appendix D — Findings 21-22, 28 - 35; Conclusions 4 -

7); see Grenier v. Compratt Const. Co., 189 Conn. 144, 152,454 A.2d 1289

(Conn. 1983) (liquidated damages clauses “not necessarily violative of public
policy simply because the amount of damages escalates with the period of
delay.”). Clearly, given NWP’s need to preserve a stream of income, each
successive month of delay would escalate the potential damage to NWP,
including the potential destruction of NWP’s entire business structure. The
cumulation of damages to NWP was difficult to quantify at the time, but
these damages were real and substantiated throughout GWP’s failure to

perform under the lease, and they are beyond dispute today. Throughout the
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breach GWP was fully aware of the problems it had created, and the late
charges that were accumulating. But rather than vacate the premises and
allow NWP to search for a replacement tenant, GWP led NWP to believe that
full payment of the reasonable late charges was imminent, and would allow
NWP to recover the losses it was experiencing. Given the findings of the
court, GWP is estopped from challenging the reasonableness of a judgment
amount that 1t promised to pay. There is substantial evidence in the record
supporting the trial court’s decision on the reasonableness of the late charge
provision, and that decision should be affirmed.

B. UnderParagraph 8 Of The Lease, The Parties Agreed That GWP
Would Pay An Additional Late Charge For Each Successive
Month Of Default.

In Washington, the intent of the parties to a particular agreement may
be discovered not only from the actual language of the agreement but also
from viewing the contract as a whole, the subject matter and objective of the
contract, all the circumstances surrounding the making of the contract, the

subsequent acts and conduct of the parties to the contract, and the

reasonableness of respective interpretations advocated by the parties. Tanner

Elec. Co-op. v. Puget Sound Power & Light Co.,128 Wash.2d 656, 674, 911




P.2d 1301 (1996); Berg v. Hudesman, 115 Wash.2d 657, 663, 667, 801 P.2d

222 (1990).
Determining a contractual term's meaning often involves a question
of fact and examination of objective manifestations of the parties’ intent.

Denny's Restaurants, Inc. v. Security Union Title Ins. Co., 71 Wn. App. 194,

201, 859 P.2d 619 (1993). If two or more meanings are reasonable, a
question of fact is presented. When a question of fact exists as to meaning,
the trial court must identify and adopt the meaning that reflects the parties’
intent; the appellate court reviews the trial court's decision for substantial

evidence. Martinez v. Miller Industries, Inc., 94 Wn. App. 935, 943, 974

P.2d 1261 (1999) (citation omitted).

In this case substantial evidence supported the trial court’s reasonable
determination that Paragraph 8 was intended to provide an escalating late
charge for each additional month of default in rent. This interpretation was
supported by the language of Paragraph 8: “If tenant fails to make any rent
within 10 days of the date such amount is due, the tenant shall also pay a late
charge of $150 per day said rents remain late ...”  Exhibit 1, Par. 8
(Appendix A). Thus, under the plain language of the contract, “a late charge”

applies to each rent payment more than ten days late.

-23-




This trial court’s findings were also supported by subject matter and
object of the contract. As outlined above, NWP and its owner Curtis Hood
were at a crucial stage of financing and construction, with a lender relying
heavily on a steady stream of income from warehouse tenants. NWP needed
a long term tenant for its new Phase 1 building, and Mr. Hood was acutely
aware that successive months without payment from GWP would compound
NWP’s cash flow situation with the lender and the construction project on the
Phase 2 building. These circumstances were very clear to the parties at the
time of negotiations. During GWP’s extended default, the company
acknowledged constant written updates on the compounding late charges.
The trial court found this testimony credible and persuasive, and also
acknowledged that Mr. Destito confirmed the compounding late charges in
his personal guaranty, and reaffirmed to Mr. Hood that the amounts were
“worth it” given the value of the premises. VRP I, p. 99; VRP I, p. 321; CP
136, Finding No.s 29 and 30 (Appendix D). The court’s decision on the
meaning of Paragraph 8 is supported by substantial evidence, and should be
affirmed.

As both parties were relatively experienced in business, they agreed
to a disclaimer of the rule of construing the lease against the drafting lessor.
Under Paragraph 39(e), the parties agreed that the lease shall be given a fair
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and reasonable interpretation without weight to its having been drafted by any
party. Exhibit 1, Par. 39(e) (Appendix A); see also VRP I, p. 87-88. Any
argument by GWP to the contrary should be rejected. Compare GWP Brief,
at p. 20 (acknowledging that the agreement must be interpreted without
consideration to who drafted it) and p. 18 (arguing for the interpretation
“most favorable” to GWP). This is not a residential lease, but a commercial
lease among sophisticated parties. Any argument by GWP for preferential
interpretation of the lease is not warranted, and is undermined by the trial
court’s resolution of the factual circumstances surrounding the intended

meaning of Paragraph 8.

C. The Trial Court Did Not Abuse Its Discretion When It Denied
Plaintiff’s Motion For Reconsideration.

Motions for reconsideration are reviewed for an abuse of discretion.

Weems v. North Franklin School Dist., 109 Wn. App. 767, 37 P.3d 354

(2002). Anabuse of discretion occurs when a trial court bases its decision on
untenable grounds or reasons, or when its decision is manifestly

unreasonable. Lian v. Stalick, 106 Wn. App. 811, 823-24, 25 P.3d 467

(2001). A trial court passing on a motion for reconsideration is confined to

the factual record made at trial, and must refuse to consider evidence tendered




for the first time on reconsideration. Jet Boats. Inc. V. Puget Sound National

Bank, 44 Wn. App. 32, 41-42, 721 P.2d 18 (1986).

In this case, the trial court did not abuse its discretion when it rejected
GWP’s effort to present a new contractual theory after the close of evidence
and entry of judgment. In its motion, GWP attempted to argue for the first
time that paragraph 24(a) of the lease should be interpreted as mandating a
reduction of NWP’s lost rent award to presént value. CP 116. However, the
trial court recognized that GWP’s selective reading of paragraph 24(a) failed
to recognize that the provision applies when the Landlord has reentered the
Property, repossessed itself thereof, and removed the tenant. Exhibit 1, Par.
24(a); VRP 6, pp. 432-433. In this case, NWP did not reenter and remove
GWP from the premises. To the contrary, GWP made an unannounced
abandonment of the premises in the middle of the night. Given the language
of the contract, the trial court did not abuse its discretion in denying the
motion.

The fact that this contractual argument was asserted after trial and the
entry of findings, conclusions and judgment, provided an additional basis for
rejecting it, and upholding the finality of the court’s decision. In addition,

rather than proper legal support, the motion merely cited to Civil Rule 59
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without identifying a specific ground for relief, or any authority. See CP 115-
16. This provided yet another alternative basis supporting denial of the

motion. See Noll v. John Hancock Mut. Life Inc. Co., 66 Wn.2d 540, 403

P.2d 898 (1965).

D. GWP’s Claims For A Refund And Attorney’s Fees Are Without
Merit.

For the reasons explained above, GWP was not entitled to a refund for
the simple reason that it still owes NWP for an unpaid portion of amounts
due. Even if GWP had a justified basis for avoiding the judgment (it does
not), the remedy would be a remand — not a refund. Under the common law,

the mere fact that a judgment is reversed on technical grounds does not entitle

a party to arefund of amounts paid. SeeHealy v. Wostenberg, 47 Wyo. 375,
38 P.2d 325, 330-31 (Wyo. 1934) (the reversal of a judgment does not entitle
debtor to automatic refund where reversal does not invalidate the creditor’s
underlying claim to payment) (citations omitted). The party must come up
with some legal or equitable basis for a refund, and then meet its burden of
proof on the required elements.

In this case, NWP was entitled to judgment with or without
compounding of the late charges. Although Mr. Destito attempted to dispute

the nature of the late charge provision that GWP had understood and agree
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to, he always acknowledged that GWP was at least responsible for paying an
uncompounded late charge. VRP 11, pp. 287, 325; CP 38. GWP’s refund
claim would also be barred by the various affirmative defenses that were
raised, but which were not necessary for the trial court to address. These
defenses included estoppel, laches, accord and satisfaction, and unclean
hands. CP 40-42. In any event, a remand is not warranted in cases such as
this, where the judgment is proper and supported by the evidence.

Instead of a remand, NWP should be awarded reasonable costs and
attorney’s fees for the time spent defending the judgment in this appeal.
Such an award is provided for in Paragraph 25 of the Lease. Exhibit 1, Par.
25 (Appendix A).

VI. CONCLUSION

NWP respectfully asks that this Court affirm the judgment. As the
prevailing party, NWP should be awarded the reasonable fees and costs

associated with defending the decision of the trial court.

RESPECTFULLY SUBMITTED this Z/day of May, 2007.

Talis M. Abolins, WSBA #21222
Attorney for Respondent
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undcr this Lease
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Canmmaxomant and Tamumisn e Apromies a b form aitnchad 1o this Laase as Fxtoba D
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(2} (ovenam 10 Foy Ry Tomow anvonams aod agresy 10 pay Rom o Landlord oo o before the
furst [151) day of oxh adondar month durog the Liase Term “Rod ™1 il amounss duxe from Tamas
undde this Lease, mdudmg Baswe Rent and Addanonal Rom, as defined bebow. 'Payoxem sball be made
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U Lase Tem. Thaoforc, o additice to the Basic Renl required above, Temant agrecs o pay
Landiond “A dditooel Rewt™ basced vpon Taman!'s Porcoage: Stare of the of the Oporiing Expaases
{(dcfied below) mcurred by Landiord rolsied o the Premiscs and the Property i cach Accouming
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ad fo gy ad all
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7. ADDITIONAL RENT a $500.00 utility deposit of $500.00
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an=l

$.08 S/F p=r mth for (NN . This amouat
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(b} Operatiog Expenes.  In this Lease, “Operaing Exposo”™ maans all costs of ownership,
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s markoTs. and o din . m adioeancr W fandlond e 1 andlaed’ s wpornson of margorumner #7x}
opcration of the Fommmon /It 8nd any ot expame ot Charpe windh m »coordance with goocrelly
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landiord ull dasmme Opawmp
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{c) Pavinem, Adimafmerny  Upon dx Ranv Commencormem Datr, Landiord dnll submn w T rnzmm
1 smrcment of the ambegotad mandhly Additional Rent foc Uk penad barmxn such commencomant and
the following, Jamrmoy and oot shall pay Ow sooom of Addworal Rond oo 2 monthly bams
concurratly wath Ox paymon of Ox Bask Rem  Tonam shall cootmuc 1o maks smd morthiy
Paymerts umil notificd Iny Landiord of a chaoge tercof By March 18t of cach yoar, Landiord shall
codcavor © prve” Tepant 3 satomen thowmg the 1otl Oporsling Bxpenms for B Propaty fx the
priov ealndas year and Tonart's Poveamge Share thoeo!, prorxiad froo the comaenceme s of Lease
Torm I the 1oxal Addasornl Poom winch Tepand modke for the prior cakadar yaar o levs than the
Tenarg s Poveeniage Sbare of tix acwal Opu‘u;mg Bxpenses, then within ten {10) days afus recapr of
such statemens from lasdlord Tenant shall pay (1) the differmee m 2 lump sum, and (u) shal
concurranly pay the diffounce 1in moathly AdamomJ Rent paymeats made ip the then currenm calendas
yaar and the amouni of monthly paymonts which Landiord has asDmated based o0 the proc year's
expenienoe and based upon Ux emut amount of landiord’s csumare of addimonal mamicnance nems
{inciuding majyor nams such v asplalt resurfacing of re-roofing) 10 bt donc. in thar calendar yeas  Any
overpaymcnt by Tenan shall be aedited 1owards Lbe monthly Addiconal Rent ped coming duc.
Landiord shall detgmmne and adjust the Additon] Reny payments mach calondar as prowided m this
paragreph. Ewen though the lerm of this Lease or any oxiension has expired and Tenant has vacaied
the Promiscs, Tenam shall immediately pay any increase duc over the estimated Addinonal Reny
previously paid and, conversely, any overpayment mede shall be imnediatcly rebated by Landlard
Tenant when the fmal determinanon of Tenam's artoal Additions! Rent is made. Faiure of Landlord
1D submit statemors as cafled for beran shall not be decmed » waiver of Tenant's requorement to pay
sums a8 horeln provided  Landiord's pood faith dacrmimsnion of achia) Additonal Reo shal) be
conclugive on the parties. Upos Temm's failure W pay any portian of Additaml Rent, csomated or
acrual adjustments, Landiord shall have the rights and ronodics under this Lease for the faihwre of
Tenant w pay Rext,

8. LATE CHARGE: lf1enant fails10 mave any rent within 10 davs of the date such amount is due, the
tenant shall 2§50 pay a late charge -of $150.00 . pr day s2id rents
remain late. Late charges will continue to apply until all late fees havealso been id. OR otherwise

negotiated in writing by both lLandlord and Tenant.

5. SECURITY DEPQSIT.  Temant bas deposid Five Hundred daliary

- (3500.00 =s a sccuniry deposit 1o be held by Landlord for Temant's faithful performance of all of its
obligations under this Lease. If there is 2 Troaot Defaudt under this Lease, inchodmg without hmitation
failure 1o pay Rent, Landiord may (but is not required to) nse, apply or netain all o any past of this sccurity
deposit o pay Ret or any otha amount due wnder this Lease, meluding cxpenses, damages and other
compensation to which Landlord is entided by rcaseo of Tenont's Defanlt. If zmy porticen of gy securny
depest iy 30 med, then weithin 1 (10) days afier wintten demend, Tenant shall deposit cash with Landiord
in an zmount sufficiont 1o restore the scourity deposit 1o its ariginal amount. Landiord shall oot be required
10 koop this secunty deposit separa from s general funds, and Tenant 35 not entiled 10 interest on the
secunty deposit. 1§ Tenant fully and frithfully performs al) of s obligations under this Lease, the secunity
deposit or apy romainmg balance shall be applicd 1o the Jast mooth’s Rent of the Leae Tom. 1 Landdord
asigns it mioTest in ¢ Propermy and this Lease, it shall also tmosfer the socurity deposit o Landiord's
successar in mtarest

10 USE OF PREMISES

{a) Buzingry Pyrposs. The Promises arc 1o be used for the purpose of tonducting thacon a
manufactuning, warchous sod affice for ns water  business and for po other purpose without
wnen consem of Landlord. In no tvem will the Tenant use or pamit the Promises 1o be used for anoy
purpase which violnes apy zoong of other ordinance, any law or ordivance nuating to Hazardous
Subsmnces, o o1y other tew of ordmencs

(b_) Hazamdows Wasts. Tenaot represents and warranss 1o Landlord thal no Hazardous Subrance
will be gencrared, swred. of disposed of on, under or  the Propiscs As vsod in this lamse, the worm

VA AnADY e AT By e 3

Exhibit 1
Page 3 of 19




wnIr s st

Cllaiasdney Sobocaaared v s Jueandous Tosa Gr hnperous Aobsanrs e

FCRFTTS s et sbe fimre b repulated wnGar any Dderal staie i hecat e oot
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punsse of) Ux Comprchasive Fvianmemal Response, (ompenranon snd Losbday AQ (RS E

YO g ) Rosouwa Cormervelon ad Koeoveyy Adl 47 USC 6901 riheyy The tedemnl W
Palluuen Conuot Aa (3X 1S (1257 s seg )y the Clan An Act (42 1) S0 2001 #/ 1eg ) Of the
Model Toxics Contrel Aa fROW 20 108D 610 e1 seq ) tenan shall indomnuiy, prowci actend and
hold l.andiord harmiess from and againg any damage, loos, 0xpense, o5 bbbty resulung from sny
breach ¢f this repriscaauoe warmanty, including without hmuustion all anomey s fees and coss Tan

indomnity shall survive the 1erm of this Lease

(¢} Rules & Regylgvons  Tonand shall wuse the Premuses and the Proparty comumon nTas
deswmawd by landlord and 3y limited or othawise resincwed by Landlord i nccordance wath such
reasonnble rules and reyulauons not Incomsisient with this Lesse as may fiom time 10 hme be madc by
Landlord for the goreral safery, comfor, and copvepince of Landlord and the Pioperty 1cnapts
Tenam shall cause s wb)'m‘ agents, ovitees, and hoonsers W #bide by such nules and regulations
l_andiord shall not be respoible to Tenam for the noseperformance of any rules o rrgulanoos by any

other ienants, occuparms, or ussrs of te Propeny

(d) Parkng. Temam shall hove the right 10 use, in commmon with othes tcnants or occupants of the
Property, the parking falues of the Property subjecr 1o the rues and regubrions and anry charges of
Landiord for such parking facilitics which may be cstablished or aliered by Landlord at Apy troe of
from time 10 ime dunng the 1 baraf  Tenant and Tenanot's employees shall park only in arcas
dewgnned by Landiord and x homnied or otherwise resinicied by Landiord.  Landlord shell have the
right 1o make changes 1 the common areas mchoding, without mitsion, changes in the locauon of
driveways, cmrances, &xiw, vehicular parking spaces, parkaog arca, and the direciian of the flow of
maflic Lacdlord shall provide {14) parking spaces for Tunani.

1. REPAJRS. The Premises have been imspecied, of f coospuction or ahoaton thareof is
comemplsted theo the Promases will be inspecied when Teoant assume possemsion.  Upon scceprance of
posscsson the Tomant waives 2ny clamm that the Promoses are defickm in any respect, cxeept only for any
oxecplions noted io Wiiing by Tenant and consemied 1 i writing by Landlord. Temant will a1 2)) nmes
keep e Premises peat, cian ond i 1 sardiary conditton. Tensm will replace all crecked or broken glass m
a}) windows or 30013, Exccepl for reasonabde wear and umr and damagr by i or umavoidsble casualty,
Tenant will at all Bmes prescsye the Promiss in a3 good repeir as they are npow or mey harafier be pat to.
All repairs shall be at Temant’s sok cost and expenst, excopt for repairns required for the owside roof, walls
and foundaboo. Teozn agrees that m the cxpiratbon or sooaeT wanmnanon of this Lease, Toemt will qua
and surrender the Premises withowt notice, and in 3 ncet and clean conditon, and will dediver up all keys
belonging to sxid Premises 1o the Landiord or Landlond’s ageats. Tenaot will, a1 sll times, canse the
Promises 1o comply with ol ordinances, regulations, mies or orders of cvery governmental ootity
vodertaking jurisicnon over thx Preomses. To the exiont that any demage 10 Iix Premises is covered by
insurance the Landlord will aid the Tenat in cfforts 1o obtaim any procceds from such insurance for
reimbursemen for surrs rmasonzbly oxpended by Tenant.

12, ALTERATIONS Tenant shal] not mmake sny shoation, addiion of improvement io the Premuses
without the prior consa of Landiord. Landlord may condition its cormsenl upoo asswance thal all work
shall comply with all sppbicable fodernl, state and local laws, ordinances, rules and regulstions and ns
review and approval of plans and construcsion comracts. No ahcraton, addition or mmprovernent may be
done except by a heonsed coatractor approvidd by Landiord.  Any and all aheratons, additons and
improvements shall be made 51 Teooni's solc oxpense md, with The exception of pade fixtures, shall
becormnse the property of the Landlord, and shall ramam o and be surrmdared with tbe Premuses as a parnt
thereof 2t the ininaboo of this Leass, withowt disturbance, molesmtion o injury. Landiotd may reguirc
Tenamt 10 remove any such shiemions ar Tonant's sole cost and expense. Tenaot shall indemnify, prowect,
dcfond and hold Landlord and fis cnployees and agents barmicss from damage, clums, Joss or exponsc
arisiog ow of by ANCTBUON, AdNion Of mprovanam roquested or made by Tenant, inchuding all snormey's
focs, cournt costs xd othe lingation oxpenses Tenant sgrees tha! Landlord bas the right 1o make
ahoatians lo the Pramses, 1 the building is which Ox Pramiscs are siwawcd, and 1 the Property, and
Landiord shall oot be Habk for any domage which V'oname Tmght suffcr by rcasoo of much underiaking

13 SIGNS. Al signo or symbols placed by Tenam in the windows, doors _¥o(dz Prenuses, or
upon Ty pan of the Propaty, shall be subjea 10 the pror zpproval of the Landord. Ay sgns placed oo
the Prenuses shall be so placed wpon the understanding and agreement that Tenant will remove Lhean a1 the
trminasion of the tenancy and repaur any domage or wjury 10 U Promises caused theveby, and +f na o
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14 LILHS  Tenam vas no authonty 1o dlosw any bow 1o b= [ed agems ane Propos, Do sivh
« lcaschold

not sufler or permul sny ben 10 be Hled agung te Propaty o any pan thoro! o Ue Toan
o et by reason of work lbor, s@vices, @ macrals poformed o supplied to Tonant of anvane holang
the Propeny or onv pan negeof under Tenant U1 any ben s filed agamsy the Propeny a¢ a resule of
scrnce performed o mawcmals furmsned, Tenant ngrees 10 cause suck hem 1o be discharged pror 1o cniry
of finsl judgmany (afier Al appenls) for U foreclosuse of such hen and funher nprees b doinyy  dcicna,
protect and hokd harmicss the Landlord and any kenda with » hicn oo the Property agawst hobiliy, loss
darmagc. costs of oxpersa (incduding msonable anoroeys ' fecs, satuory @ost, and All itigahion ¢ xpeases )
en pecoum of sueh claun of ben Upon request of the Landiord, the Tonand agrees 10 prompUy canse such
lizn 1o be redeascd and duschasped of record, other by paying Ui indebedness which gave rse w such hen
or by pasung bond o1 other secunty as shall be requirtd by bbw 1o oblam such redcase ano ducharpe

15 INSURANCE

(a) Liabiliry Insupencr. Withown limiting the oblipanons and responsibilines of Ux Tenan! vnder
thes Lense, Tenant shall, 21 113 own exparss, mumaip adequale Babihry msurance with an msumnee
CoMmpany 01 compancs iemss 1o 86 busmess in Washingloa mn the minimum amount of $1,000,000 for
property damage, and m the rmunimum amounts of 52,000,000 (7 indrvidoal) and §2,000,000 (po
acedent) for parsonal myunics, 1w indemnify both Landlord and Tenant erxinst any sweh cluma,
demands, loasar, damages, Jiahilmes and expenses, Landlord shall be named as one of e insured and
shall be furnishod with 2 copy of such policy or policks of insmurance which shall bear an ondorsamen
that the seme shall nox be aanecded exeopt wpon oo (10) days prior wrnen noties 10 Landlord.  Naither
the Tenant pot avy of Teaant's offezrs, direciors, coploywes, goms o sharchboldar wall maks any
coalenbon thal any of them are an “Insursd”™ o7 are entitied 10 urance protecton under any policy of
Liabilny insurance purchased by Landiord

(b) Tenanl's Liability & Propery Insurppee. Temant shall at Tenant's sole cxpense. maumain
public liabihry and property damage msarance innuring agsainst any end 2ll claims for injury 10 or desth
of pericos and Joss of or damage 10 property occurring upon, m, or oursice of the Froperty. Such
Frsw anee shall bave liabality lindis of pat less than $2,000,000 i reypect of mjury or dath w any one
persen, oot less than 52,000,000 io respect of any and ane occunnce or accident, and not lesy than
51,000,000 for propenty damage with » maximum deducrible ameum of $1,000. AD mch insurancs
shall nemc Landlond md Tonant &9 co-imurcds, with severability of meeresrs endorsement. Al
Landlond's regoest, s londo with a beo b the Proparty chall also be 3 narned msured. Al snch
msurence shall be usucd by carriery accepable to Landlord and shall comam provision wherzhy the
carnier agrees not o cancd or modify the insurance without thimy (30) days® prior written potee, to
Landiord In no evenr shall the limits of x15d policics. be conmdernd as limitg the abiliny of Tonant
under this Lease. Al Polices momst be oo & “Por Derurrence” basis and pot a “Claims Made COniy™
basis. (On or before taking passcasion of the Propenty pursuant ko this Lease, Tamnt shall fumish
Landlord with 3 ezrtihcate evidencing the aforesaid mmraner coverage, and renewa) cortificaes ghall
be furnished 1o Landlord o1 Jeast thiny days prior ko the cxpirstion date of cach policy for which 2
certificme was thentofore furmshed.

fe)  Temani's Proporv Insurance. Tenam shall, = Tenan's sok expease, mainain on all of
Tenam’s perseos) propay, fxrures and kaschold improvements oo the Property, and all plae glass
end other plass on the Promiscs, o policy of "all riak™ hazard msurance i the amouni of their
replacomar vahee. Such mywence shall reme Landlord x5 on additiona) msured

(a) Jonant's losuraney. Tenant shall provide Landlord with gdocunenlary evidrnes of the oxsienee
of tht insurance covernge required in this Lepse, Al proceeds of Tenan's msurance chall be epplicd 1
Tonant's obligauen 10 resiore personal property, browes, and losehald improverocols under thes
Lease, and any procceds of such inmuance romasning ifisr such renormtion ghall belong o Tenane )f
Tenam fails o st any msurance reguired inder tis Lease . Landlord may do so, and Tenam shall
vpon damand ramburse Landlovd for the foll promium cpensc 1ocurred

{c) Landiord's Proocy Inturanes. Lendiard shall mamtan on the Property 2 poticy of “al) nek”

barerd imurance ™ the full amount o @ replecemcor velue Al such msurance shall mme Landiord
ax uvsured and, at Landiord’s checoon, s kmder with a lien oo the Properry shall also be a ramed
wRwed Al proceeds of any such msorance shall be pad Lo Landiord and applied 1o Ibe remorution of
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irsuiex e requwed unoe e beos dall bk luded wathun Opersung Bivponags fo v i Teman
stall oy AdGusonal Rent Althoaph Tawm 1 oblipawed 1w pry 1 proporbonals sham of 1be vost of

the imsurapce manand by Laxdlord Ux Landiord will not unrcasonsbly withhold conwem o the
Tenant snsunap, the premuses undker a biankrt pobioy of msurance o all 1he landlord’s imcicsts art

protcocy
1o ACCIDENT Y INDEMNIFICATION Landlord and nis cmployers shall nov bx

lablke 10 Tenany o1 the Touam's onphknycey, pairons, visnor, inviecs, of any othar pasoms o1 any sudh
pjury W such person: of far damage o personal propery cawsed by an ac, omission, or neglect of Tenam
o Tenmw's agents Touo shall mdommufy, defend, protert sod bold Landiord end its omployecs ard
agenn harmices from any and 3l claime for such myury and damages, whether the tyjury 0cCurs on of off
the Premruses of the Propemmy, induding all anorncy’'s fees, coun costs and otwe Iinigaton oxpanscs

7 WAIVER OF SUBROGATION Nether Landlord nor Tenant shall be Liable 1o the otbes {or loss
g owl of damage w o1 desruepoo of e Promscs, the Property, or te conais hareof, when such loss
r cavsed by any of the penls nchuded within B standard form of fire and exonded covaage msurancx
rpamsi loss or damage by hrc, wand slorm, hail, cxplomon, automobike collision, smoke or not. Such
absence of linbiliry shall swst whetber o not 1he darnage or destrucuon s caused by e peghgenee of
cither 1andlord or Tonanl, of il s pecLVe agoTts, Servams of cmployees

184 INDEMONITY BY TENANT. Tenant xgrees that Landlord shall not be Jiable for any claims for
death of or injury 10 persoes of duomages W o destructan of propeny sustained by Tanant of by any ot
persom I o ouskde af the Proparty, inchuding without limitng the gonerality of the fortgowg, any clhimm
caused by of wiamg from the condsuon o momrnance of any pan of the Propaty, vnloss such damage 1
eased by the sole neghgenee o ool mucoodua af Landlard, Tenan hereby waives and releeses all
claims therefor and agrees o mdamify, defend, protect and hold Landiord harmbess agamst any such loss,
damage, or Labihiry of any expense (includimg all attorney's fues, count costs and owber lhigaton expenses)
mcwrred by Landlosd in commectios tharowith,

1. DAMAGE TO PREMISES.

{a) Noyee Blection 1o Repair. 3f the Premiscs are damnaged by fire or orber casuahy 10 an cxient
which makes the Pramises or a significarn pan of e Proparty umamntable, then the Temant shall give
noticz of soch everd 10 Landord. Within 1m {10) days afier receipt of such notice, Landlond shall give
Tenant potice whetber Landiord dects 1o repair or roplace the Promiss o ciects o terminate this
Lensc. M the Landiord fils 1o grve nooer of its muxotion within soch e perod, Tenmt shall give
Landiord notice thar the decnan by the Landlord is requited and if Landiord does ot edect 1o repair o
Teplace within Bve (5) days afiey the second nooce, this Lease shall wermimare. 3 the Landiord cicats 1o
repsir of rebuild, the Landiord will procsed 10 0o 36 with reasonable diligencs commencing upa
scicmeni of any insurence clum or, if et is po such claim, a& scon a5 practicobie.

(b) Repair. If this Lease is not 1erminaied under this Paragraph then the rent shall be abated w0 the
cxlent the Prymises are omirnentablke during the ropair or reecastruction. The Lease Term shall not be
exumded by virtoe of 1he Premiscs bong sntemamable for any period of time,

20 c EMNATION.

{(2) M@g Y all of the Proparty arc takem by any public suthority wnder the power of
crunem domain, this Laase stal) wominate as of the dric possession 1 taken by said pubbc authormy
pursuant 1o such Condezpavon.

(b) Parpal T R T naie. I rarty-Bve percent (25%) or mor of te ProperTy aren
15 mkep by any public authonty undo the power of ominent Samain and. in e opmios of ather
Landlord o Tenaot. # & nol cconomsally frasibk m contnue tus Lease i effect, cither party may
wermumie tus Leas<. l(mypenc{dxﬁopcrryuaomymuxd,bmcopmﬁmo(umdmmnumx
cconcancally feanblo 1o contwoe tny Lease in offeet, Landiord msy tommme this Lease, Tammmanon
by ciher parry shall be mmde by povce 10 the other given pot tarrer than thity duys aficr possusson s
50 wkom, the tormusuon W0 b cffocuve o of the lauz of thimy dayr afier said novcr or the dale
posscssion 13 30 1aken,

13} Contimuanon  Hf pan of tie Propaty or Prignises s so taken, and nerther Landkxd nor Tenam
olcery 1o tgmunatc Uns Leax, of wntl wrmnatioo s effocrve, as the crac may be, tx Rem shall be

VI A St Y e ¢

Exhibit 1
Page 6 of 19




61 Jo . ebed
L HaIux3

L a T ANTRCY v

‘s,(rp/(uglgmpcﬁmtpsrpmuwxummptm’xmmpu{xcm:un 5, WED | JO 10 DR 2q1 IR
pITESOL TOSYE 5 RRUD | JO {(¥ ATILEISGAS (0 URTLIS (MINPOY £40 10 UOGROTES TUSWIYIRLE € ST 35qT
{1} 30 "wownnedde o jo Kxp Lung oqum ITTID (01 pAIOISIL 00 1 uowssod pu e o o
MU £ UROS [ J0 20 $ITIGLY AT I8 PINEDOf SRS 3, UWuI{ O (e Aeoiasgny jo uotssasiod o o1
prigodde $t Ao 40 35T ¢ (A1) 10 Y(Aop Lnas urquie pasenusip st wma i Lsarede porg uogaasd
¢ jo 2573 2wt ‘seormn) Andnoueq 01 Surers s@ Lo Soum pory o mmasBuRue JO UOUTIIEroR s
0 vongad @ () o “Miyurg ¢ pxBpufpe men{ aaxy o1 nao| wmEse ko Aq pory @ vounsd v (1)
10 “wouUpRU3 Jo WIuaq oy sof waumrfurire (el o weumlsye eousd Ay toww a1 (p)

‘uond(dwed o1

213 yoars saproveard Ajsnonmoos pae Aruadip oyerxq pu pousd Aep (gg) AUy pm UTTiA 21D
SUDWIWAS 1 A Y] W24 01 pRUaDp 94 jou IV MAEUS | Und s 1oy panmbay {qeooseu ux sAzp
(o€} Aurqy uan 350U 1EYL UOAS ST eI § ORI JO MU XA 1 feql ‘@dnwoy popraqid  neas [
Tt IO{pUET 4q JOUG] 32U0U UTRUM IR el (gg) Aumy Daunuod ngry (008 poy¥ ‘pIMeI0 3q ot
2523 X7 JO suoisiaced 1O SIOTIPUOS 'SIIRUSA0d X1 Jo ASY uuoired 10 2417300 O s RETIL {3)

1aE3 1, Ol pIOTPUT]
AQ poasRy 2000 UTILIM DYT sAep (Q) UR1 SDNUBUCD UOE) qITS paw np oo pue I¥ 0pUTUSY
meus g, Aq opwmx 3q 01 parmbal nuled e 4w o o7y o womAed Kux oyew o1 spy WEWIL @

SN A2 fuopTiqy o sTeceA WAL (¥)

e 1 AQ (g0, ) 9591
ST FO QTG pUT YeRp © 5toAudad Sitmogey 21 jo srom e e Auy TIVIET SANYNIL R 14

“Joruy uoai0d AL J0 SSTURLY S UK TS | §O UGIUD UT SO SR 5q JO [XTE ¥ 10 ol
B0 {QATOR 10 RGO} B 2G 01 pOaIOOp S0 pILTULTOT O SasTmacD Ame mpum 10 ([RIT OSTAR0
D yuwur peey jo A Aq pomee 4q poviaqa wwnualy w1 o1 Amue e pow fuodedd seeaof g
AR P 26TIND OF [T Aoe 304 1SS mEe ] o1 AMIGET] oMM sasTimey gy 01 AQUS WEQO 01 JIpU0
w Axofous ve a1 31000 pres usdo o1 sdasd weep ew propUET yaaym suzoar |v puw Au¥ sa o1 iu 2y
WY [[FYS QIOPITT PUE SAY pUE ST TYMA ¢, Tud 1, Surpreoxs Ssasturarg oqi meqe PR wodn A1 eioop
(13O (TE 20N 01 2apm Yits A3 ¢ Trmiar fue AT XuT ¥ @ [1egs puojprer] wosodind prestore xq o
e 104 "AQRUAq POERSEDDO $50 TANO AUT pUR ‘SosTuras d 20 o Toowlofos b 1o Aoaednood jo ssot An
SETLING ¥ RIEUS [ Uie 0URINITT S0 01 oerTwuasd o Lafn {ue say 1o safeump 10§ Wi AU saarea
Lo measy AIQEOUOSTAMTR [Pk pAUTIHORR 3G 100 [[TuS 1aSI ] 2@ jo ssaisng 7@ e Supuod soyumy
par *Ag=.oy1 pIA0Iq 9 10U {[WYS SIS I Q1 0f ournua a3 Teqy urptacid wempe ‘pounapad 3¢ oL pom
a1 o PLWTRE 2@ g pannbal Aqrocsea oM suawmuts Jctsaoou S0 pee Faprogess tua Isodind
reql o) Aow pue U9t JO MOUORGE [MOYLA qEnesp jo Awsswoou wwop Lew progpur g used
SIS AQ PO o Bmppng oq jo @onmd Aur pue sostusy w1 sredos o1 'Kniqusuod S35-Uoy 1o $33004
150d @ ‘sierum S0 UsgEysind 3ansodsold ol STl PrES A0eQE ol xOws X1 adsW o1 s2IURd XY LTRn
or g 31 aawy exwm (v pav AR (T (RYS puE Cs3asosa popue] QRO AN T A€ ALLNA w

WU | JO RESLOD Inoyibn e iy Ut 1501 Mt uBisss Avw
otpue  usudisst @i jo wT 71 ¥ FIpamsine gondo uv o astuaes ap yBoana voisUIXd Aue pur
wo ) oty 2q Bauap 5T SO Spun )KMA ) 4o suouEllqo 12X N o (v 20j pue mTy jo wowded xq
105 QW] Apsanp pun Areuosed wEunl ([TYs ©ose STyt 1opun ioultsY o @ isosnw @ $03sIopasd Auw
soudssT =g ey siyl po owudiese 10 DIGRs W 01 uxu At g3ard plojpue jp WRS00O § PIO(pUE]
snnby Teys pav nouwrddesse or pouoep 2q ogs seued 0 Avd opo Age 0y urewo | 2@ J0 POI8 o9
1O {I€ JO INEA K1 JO %G b U U0 JO ISFAA A1 JO WUBWI | O (031L0D SUIGA Jo ‘swemu Aue Aq ' oppuea
JAUEAL > o2q] goncsodiaz B S gBe | g f] e Jo uonemdo Aq yqecdisTe ~q jou [IRYS ISTOT] Ty
plIYqQIm Liqeuoseiun 3q jou Aow yauym pIOPUTT] 21 50 1UISUAD Y1 InOYm jouxg Lied AUt j0 3592 T sty
aftsse Jou sISUDLy X1 JO ued AdB 10 J{OGm X1 BIQAS 10 Py wa ey wrua]  [NIWNOISS Y 1t

Auador] 2yt GO STIUSAQ 5 1TTWI | jo GONE20A 0 voadnusp 10§ MuoyuTe
nqnd yoas suede srey Avw weuap wrep Lvw Jurusssr way oy upapyud seopeanasuos
A OUYS prOuod barny Jugion  pIEME YIRS o) swep (v pun e pompue of sudis AQUTY
weud [ put PaoipT jo Andoid o X pac o1 Juogoq |peys Audary xpoie Bappingy ~m jo e Lue
W [je ju Juldowep 1o Juegyr np rof Pofinsay vt esu xfungy pus sadnuep gy GRS ) (p)

NQTITID ,»\Uxi()x,; EAFEMCRR I e SR

Rip LD O] R 0 LT A LY ga ek 1ons agay (TS fI0jrm | puw “Suading g

AL AR Al b m VX e Luxbong oy o wotund anove woossial AuT Aol paeye



K FLAALDRILS VPN DAL |

1y} Kepedies M oiher g 8 Defauh, landlord mwy, &1 5 optum, smonexfidtely deciare ‘| eoani s
nghis undes Yy Lease termmaied, and roenter the Propeny uning tuch force aa may be nccessary, and
renoscess iself tereo! vs of s former cnazc, and romovt all parsens and propary from the Propemy
Nonwathstanding any such roemtry, the habihity of Tenant all Rt under Uns Lezse shall not be
exivoguished for the balance of the Lease Term or oamded Lerse Term, and Tenam shall make good
W Landlord any deficiency ansing from » seletung of Ihe Proparty at » lexser Rent, plus the costs and
expenses of renovating. altermy and refetting the Property, including afomeys' foes and brokers” fecs
incadent 1o Landlord’s recowry or relctnng Tenant shell pay any such defioency cach month a3 the
amount thereof s ascenauned by Landlord of, at Landiord's option, Landlord inay necover m addibon
1o any other sums, tbe thay present value of Ux amoun! at (e ume of judgment by which the unpaxd
Rent for the belance of the 1vm afier judgment excecds the amount of Rent joss which Tenant proves
could be reasonably avoided. discountrd 1t the rate of scven peraemt (7%).

{(b) Relenipg  In releming the Property. Landlord may gram romt cancessions and Tenss shall not
bc cnxbited therefor. Landlord has no duty 1o relet the Propenty in the evany of » default by Tenani
Tenant acknowiedges that if Tenant is in defavlt under this Leasc and at that Lime &ny other Premises in
the Building of other property owned by Landlord arc svailabic for Lerse, Landiord has the right o
leasz such other premuses, and this shall not reduee Temant's obhigavons under this Lease through the

remasing Lease enn,

{(¢)  Indemmitics. No wrmmation o oiration of this Lease shall be docmed w aficct Landlord's
nght Lo enforee any indomntry or hold harmicss obhgation of Tenam under this Lease for maners which
occurred priof 1o the lermimanion or expirstion of this Lease, of for any other ramedy af law of in

muity.

{d) Reoatrtivs Defauhs. If durmg the Lease Term Tenant commits aols or amissions of Defanh for
which three or more defoult potices sre pven by Landlord (whether or nax such Defanlts are cured by
Tepant), Landlord may cloct to cause an carly termination of this Lease notwithstapding the Lease
Term provided in this Leass. Laodiord’s clecton to oxtvyose. its carly w=rminatioo ngms shall be
cffecive only upon wrinten notice delivered to Temomt specifying Landlord™s clection m cause an mrly
terminaton of tus Lease. Such carly termimenon shall be m cffect when such writicn notics i
provided to Tenant. Landlord’s right of carly terminatioe shall be m additon to afl othar nights and
romedies svailable 10 Landlord at taw or in equity.

(¢)  hmezost wpon Defank I there is any Defaulr, all unopaid Rent and other amounts past dus
uacer this Lease sums shall bear inteyest (“Default fnterext™) from the due date at tho rate of frve
percont {5%) zbove Bark of ArericRime mic a3 sct from tme  tme and in no cvent shall tis
rate be kess than swelve pereent (12%,).

{f) Reredics Cymoplanve. The spocified remedies 1o wineh Landlord moay resort under the werms of
this Lease arr amnulative and arc not miended to be sxchusive of any other romedics or means of
rodresy 1o which Landlond moy krwfully be entitled in casc of any breach o threatzoed breach by
Tenant of amy provisicn of this Lease, Jn 2ddition 10 e other remedizs in this Lease provided,
Landlord shall be ortilled 1o the nstramt by mjuncton of the violation, or ancmped or threatened
violation, of any of the covenams, conditions, provisions of this Leasc.

25, COSTS, ATTORNEYS' FEES AND INTBREST. I Landiord crploys an amomey or if
Landlord brings suil 1o recover anmy rent dug hercundcer, of for breach of apy other provision of this Lease or
10 recover posscssion of the Promises or 10 anforee or defend any rights under federal bankrupicy lav,
Landiord shell be swarded in smorncy's focs, smrutory courl costs, and all ocher litigation costs and
openses mipended o moumed i connection with such scton and i agy appelime or eollecrion
proceedings. All sutns duz frorm Tenant 1o Landlord shall bear micrest at the Defauh Lmerest .

26. NON-WATVER OF BREACH. Landlord’s fashsre 10 msist upan suict parformance of any of the
covenaars of agreonents of ey Lease, of 0 exortisc any option harmm confored m o Amy onc o move
mstance shall ool be 2 warver or redinquishmem of moy Defanht nor stall 2oy soch xpprova) comtimie 8
waiver of the nght W disapprove of sy act m the fimure, The approval of any assignmest of this Lease or
af the mablerng of the Provtises o the approval of any varmtios from the strsct requitrnents of das Loase
shall pot corstnne & waiver of D right 1o rfuse consert 10 any funor assignmen, subleming or varaton.
Townt agrees that it will nat Tely wpon por over nasert the existence of sny purponed past or furure
approval, consent, or waver from the Landlord not in writing and signed by the Landlord's president. or by
& porun previously desggratsd 1o writing Lo have the suthonty o bind the Landiord 1o conmracts

HEASL T we N B oas B

Exhibit 1
Page 8 of 19




6-v

61 40 6 sbed
L NQIux3

8 YR NIA TTAOY TR

SEEST] M QOUT YTRYX] ¥ 2 [TOR SIOOUImoD YIS J1aoxd Apduoaud o anyrey 7, e |
Wﬁn@qmwmqmem@&uﬂmmnmmmnw
p@mmm@ummmw&mmumpm
Jg(mdmtanpmmlm&qmmmmoplammml ansoramy 30 ANy
@ paop Aor w powuSeesp canpren 10 sowmid Aum o1 20 ‘ores amsopucy (U 1@ oswrmod e o wonge
ireys juwun 1 Ausdatd aq1 Sutmage popuosar STung uwqunm DR 30 pIooU 0 MO0 JOURIQUIATD

Loz ot surnproqns 5q [feys put 8 e soyy  IXTYIIRI SINYNIL 10 ROLLVKIGHOaS A
TR () R wsadd Oq [(UYE 1GEMR | Sy 01 S03UOR ‘Porroads St SSAppT ol 1 A

Z£80-05086 YM/NQLSEMd —— L9 X Ud
Aey JUTCAGOTH IS 00L6¢

JT1 ‘siTaiy =oeM BOETO

8Z76-258(902) dA ‘SOUD UCOp  (smppv) or wad oq |[eys WRW L A o1 s9000N

SLEgE WM UnTEATg

¥ ®3tns ‘T 35 Q0L 9256

JTI 'PoITWITUQ S9T3Ted0Id 3SSMIION

56/ L-08€(£57) DOCH STIIND 0 ward 2q jjeys po{pue 2@ &t 0N

“predasd sfmsod ‘(s g7 Ag e 1tsodp soyw AEp ssREsng RAy o
90 20 pALBARSP A2P 1 U0 UIAE pousop 2q e $5000a YDA U A1 ¥ 0 oq fleys WwsI | S oF
32004 LA PATSIdE SC FTUPPT O Ji 40 010¢ AQ PIIWIISADS 3q ATUT ST SEUPPT D10 (NS 10 MO(2q PITIE
SE2IDPR N IR OWRY O A1 01 PO wownd ot Ot POYTW 16 01 PIBAIRP 2q [(eys par Butus ur 3q
{[eys 25w s sopum peynund o pagabar sambar »o s ‘rracudde ‘woou Auy  TIILON e

stqeondde 52 13 o5 warx
O} BE CUOQPUCD PUR 'FRIBRACT "SR A JO ([% AQ popoq 2q @& pUB 2T Nl 6 qoj 11 93wy
pue reiss 2q1 paofpus] 01 Abd 01 £330 mrees ) Loawum yonr fuungg vadeigsum o SRS AT 0 T
ap Aq poptacud s qqromra o An A3eus gy *LoUstst moow-O-JITOKT T g 2w ¢ pousd Jiyspa
¥ 10§ 2q {[ETR e (I WS IS 9@ JO vogendxs Sq DA0 SploY WAL T ¥IAO 10H  0f

‘o satued X1 3O [T 20 AuT jo sufsSe pue wossxons
‘soanmumeardar (g8 “sumy aq oodn Jupung 2q [TOE TEEST ST O STowss e puR TumusAcd ot Saro(qas
paw youmfusr ot Souersd joasay woraaid oqi oy ifqng  SYOSTIIINS GNY. SEIFH 6T

"IOpUTEY fuonEB QO § PIOTPUI] JWNSSY ISTUl SUYSULY oq] PUT ‘eErT st oy polgns jsxosdo
pmu Oq (Teyy opsuen yans Auy  XIBURL g 0F wauR o sl Juvud | pur 3jSuRll YU [O 34Ep
21 5y? pot wog Jamudow popar] Jo ued ol U0 SAUUKRY PaY SDOTESNQO [T {xTE AU JO pRAdtiL
Arenruromng oq j[eys saLysren ag ‘Kuo sowodmd Amunsos xy opuen e gl oo “Ausdarg sat ur
IS S PIOART] JO SXSTWL f0 mpvunn Adv jo oAz s u [RTU] 3 00NV JO IRt L (@)

TASTY S W UIWAE I PASTIA JO PIAMUM DG STY 1T pIojpUe] wo Aujiquy A
acodun [(eus yduSwed sny v FoqoN pouTauos avesT Syl U PIOIpUET Jo mxwxrdy jo Rugeiopua
UPDACY AU® jo MAAITR U0 JO ITT SWYI JO UNCIAT U0 FIFWSE PR TRIOTIOINS ‘s3Aageiuszodos [T
‘uoy sansedsa sixp 20 awidn so coared oo puopue] uEd XGEUOHD 30 PSSR 3q Il
Aae re qeys 10y 'Aq peurmsse st Lyiqisuodss: reuoisd so Aujiqe puosnd oN Supimg oqm @ Aot
1 piojpus suigde Kjoo peaojua 5q Kew siroudpnl “projpue surede vorTe sy v Juuq dvw weuag
MM PUSqUIoUs 2q 7wn Gl awa woy Arw awes xn 58 Jupiag oyl @ svonn € plojpae Ayl
£uo Jutpwiq jo ssodind 21 xq popuITLl puE pviwe Ue ing Dappiag X Ut suUTW S propuT] 1dIDx
pofpuv] Jo sPssY g 10 Kproound puotpuey fluipwq jo sodind @1 105 snowoLRe o sBuryELTpUN
‘UTLaA0) (Tuolad Te 20U PIPUTIaNL U YW 7Y pro(pov] jo bed MO up spew us oy spournife put
SSuFLopAn SEEUMeD Bapumsiiioy Adenuod syt o1 35w suq ut Juykuy SOOI (9}

ALV 1 S.QYOT1aNY 14

1awus ] oprad >q TYS AU 1 DSUTTeq Xy pue Cjoudy TUUm gl jo
(ge LPUN PIOJPUETT O 1UTUS | WA} IR 5q URE A€W ydrym Aduow jo swins vt jo wwked xn o1 psry Lo
it ‘2deso1s 0§ sod gy 2t (0 WOWA R dy1 Of pUOI IS TILCT YINE JO 150 X @1 1y parjdde aq (1oys 21€7 ans
jo mpomasd | wow o vhep (gf) AUyl 10 porod 7 10§ pOIOL LIDY VI K IIYE TWEUZ [ 01 77009 INCIte
Lurdasd pasots yans (125 ot igdu > v joa gl 1Lumo 1 0 qBu pue ST Xj§iw snoyasem »qnd
2 o1 pauw 106 1na Surpnput ‘prouey Kq padas aotid (U w SUrEs B NIS 01 pUR U QT
vuadasd (BUOSIX (W RsuEL R U ek e ooadao age 10U uq et Sy aaug Ipags paompae
Rw] Ut o wnssonsodd Buoren so ur Awa sae o owaas sutup LTHTLOES O TVAOWTH (e



oxcanr

n LSTOPPEL P RITVICATES i L ondlotd s wnituns sogpactd eram shsli

acknowurlpe and dobee el andi el o IR sLt et Lcrhlym[; (5) Lhot noox G 1he 10T ©F pProvisions
ff iy doav have beas chancod fon o vy hove baon chianged. staumg how 1oy have bevn Chienprd)
by thas ahe Feane has o teen eanceded of wminated, () te iast dole of pavment of the 1ot and ot

charpes and 1he 1imx e eovered by suth payrmeni, {(d) tat Landiord w nei i defauh unocr O [Poatly
tor, f Landiord 15 daumea 1o be in defsubl, srmunpg why). nod, {c) such otha aprasentanons o information
with respect w0 Tonant of Ux lease ns landlord moy reasonably request o« wiuch nny prospective
purchases o coxumbrance of te Froperty may requue Tepant shall dcbver such staumon w landlord
within en (10) days afle Landiord’s requen  Landlond may give amy such sistemeat by Taoant o any
prospecuve puichaset of mcvmbrancer of the Property  Such purchaser o1 cncumbrancet may rcly
concJusively upoo snch sotanai as brue and corvea. I Tenant doos not debiver such stalmont
Landiord within s3ud ten (10) day period. Landlord, and any prospuctive purchaser of ccumbrances may
conclusively prsonn and iy upon the following as facts  (3) Thal the terms and provasions of this Leosc
fhave nox beon cheoged oxcop 88 otherwasy npresenicd by Landlord: (i) that -this Leasc has not bero
canceled or wrmimated oxecpt a3 otherwise requesied by Landlord, (if) that not more than arx (1) month's
rent of othet charges hove bean paxd in advance, and (iv) that Landlord i not in detault under the Lease if
Tenani gdocs not dehiver such sislemens 10 Landlord witlon sud o {10) day penod, Taant shall b

esiopped from denying the tuth of the sbove

34 TENANT'S FINANCIAL CONDITION.  Within ten (10) days afler wnno neqoest fbom
Landlord, Tenam shall dehiwer 1o Landlord such fmancial smomans as Landlord roasonably roquiress 10
verify the net worth of Terant or any essignee, sublenant, or guarsmor of Tonant. In sddition, Tenant shall
deliver 0 any ionde deuignated by Landlord any financia) stataments requued by such fender 1o facilitate
e Bnancing of sefinancing of the Proparty. Teoant ropresents and warrams 1o Landbord that cach such
fiancia] stalomem G 2 Lwe and accurmic siatement as of i dme of such msiemers. Al financal
stiemems shall be combdenual and shall be bsed only for the purposes st forth n this Lease.

35, PBRSONAL PROPERTY TAXES Tenam shall pay or canse 1o be paid before delinquency eny
and 3l] laxes kevied or assessed and which become payable during the term hereof upon all Tenan's
lmzschold improvemontz, cquipment, furmtwe, fixtures ond epy othar personsl property Jocated in Uk
Premiscs. In the event any or all of the Tenant’s kaschold rnprovements, equipment, furmture, fixtures,
and other persamal property shall be asscused and taxed with the real property, Teoam shall pay to
Landlord m share of such taxes withm 1on {10) days afler dchvery 10 Tonam by Landiord of 2 sahmext
writing setring forth the amount of such t2xzs mpplicable 1o Teoant's proparty.

36. RULBS AND REGULATIONS. Tenant shall faidifidly obecrve and comply with the ruks and
regulztions that Landlord shall from rime 1 time prormoigate and/or modify. The rules snd regulntions
shall be bioding wpon the Temnt upan delivery of = copy of them o the Tenast., Landlord shall not be
respopsibke 1o, Tenant foo the poaperformance of any s2id roles and regelations by any other trnomt or
occupant.

37. FOR LEASE SIGNS. Tre Landlord may place “For Leasc” signs upon the Promises in prominal
locations sclecied by Landlord for the muncty (90) days preceding rermination of this Lesse.

32, QUIET ENJOYMENT. Landlord covcnants and agrees thal 30 long as Tonamt romains i full
compliance with all of Tonant's obligasons under this Lase, Teoamt shall lrwfully and quictly bold,
octupy, and enjoy the Proparty dunng the tam of this Leass, subject 1o the other toyms and provisioos of
this Lease and subject © all mongages, underiying jcases, and otber undarlymg matiers of reeord 10 which
this Lease is of may become subjea and subortinate. However, Landlord docs. not guarantes the continued
proscot starus of light, air, or view over amy proymses adjoinmg or i the vicimity of the Propernty.

39 MISCELLANEQUS.

(8) W This Lease comams the entire agreemernt berween Landiord and
Tonant conccrning the )ca.xmg of dx Premuscs. Therr s no oral o whnien apreement in addiiion W
those 1o this Agreamnent. This Lezse may only be ahered by wrme consent of both Landiord and
Tenant,

(b} Mapopndum of Lease. Unless approved by Landlord o wnong, If Tenam causes ths Loase
or 8 nolice o memoTandum thereof W be placed of recom, such rocordimg shall constimne x dofauh by
Teonot vnder tus Lense. I Lxodlord so reqoests, Tonam agroes w oxecule and place of record an
msorumay, in rocordable form, evideneing the cornrmencameant daxe and cxpiralion daic of this Lease,
which msuument Landiord may rocord

L ADY AIVE Faa M sk 10
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[{3) Forg Maicure  Landiord sball have no lubdity whatsoove 1o Tenam on sccount of the
followsng 8cls of “{orce majcurm,” whuch shell include {3) the inabiiimy of Landlord 1o fuifill, or éclay n
fulfilling. ony of Landiord’s obhpalions under vus Least by reason of mnke, kockout, otdxa iabor
trouble, dispule or disturbance, (b) governmenwal regulabon, moratonum, achon, preempban At
priorinics of other comwols, {¢) shorager of fucl, supplies o tabor; (d) any fathure of defect in the
supply., quamny or characer of dlocricity or watcr fomished 1w the Property by reason of any
requircnent, 3 or omussion of the public uthry or othas furnishing the Building with elecmaty ot
watcr; and (c) for any other rcason, whaher similar or dissimilar to the above, or for Act of God,
beyond Landlord’s rraconsble control. If this Lease sxoifics 3 bme period for pafonmance of an
obligmiion of Landlord, tha! 1ume penod shall be oaendd by the penod of amy delay in Landlord’s
paformance caused by any of the cvents of force majeure deseribed herem

(d) Capuons and Cooptrucoon. The capbions in this Lease orc for the convemience of the rendes
and arc pot 10 be considared in the wnterpreation of its wrms.

{c) Interpramtion This Lease has ben submined 10 the seruuny of all panies hereto and their
counsc if desired, and shall be given a fair and reasonable interpretation in accordance with the words
hervof, without consideration or weight being given o iis having been drafied by noy pany hereto or s
counscl.
n Panisl lovalidity. 1N any term or provision of this Lexsc or the application thereof 10 any persoo
or groumstance shall o any oxionl be mvalid or noenforccable, the romawder of this Lase, or tx
applicatioo of such tom ar provision o petsons or ciramstancss othey than 1hoac a3 1o which it &
tovalid or uncnforceable, shall not be affecaed thereby, and cach 1orm and provision of this Lease shall
be vahid and be onforeed as wrinen W the fullest exaent pamined by kzw.
(&  Number: Gepder Pormissive Yersss Mandmory Usage.  Whar the context pamits, roforeness
. to the singvlr shall include the plural and vice vemsa, and 10 e somer ponder shall inchude the
feminine and masculine. Use of the word “omay” shall donots an option or priviiege and shall ampose no
obligaticn vpan the party which may txercse such opion of prividegs; nsc of The word “shall™ shall
denote & duty or an obligatioa.

()  Towm's Linbility. Each Teoar, and all peocral parmers of any parmership which is a Tonant,
shall be jointly and scverally hiable woder this Lease,

® Time Tio is of the casenee 1o afl of Tenant's obligations onder this Lease.
m mm.'Ihl:LcascxhaﬂbcﬁomdbylbchmoﬁchtamofWa:hing&m.
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(k) Asuthonty 10 Sipn M Temam v a corporaucn. 3 bmned labiity company. o a hmned
panncrship. @ch person signing Uus Luaase on behall of the comoranon, company of parmershmp
warrants that be or she has full authormy from such corporation, company o1 pannership to enter N0
end exceute thy Lzase on behalf of such cnury

29
DATED this _%y of _July 5n04 “Landlord”  Northwest Properties
= Unlimited, LIC

w % ZO/W

its Managing member
Curtas HOAd

By:

its

“Tesnt™ Glacier Water Products, LIC

By:

ns_Vice President

?ZZ / @%%79/@/04

1dent v /’iauuzym) A A

/. Tohn S OertiFo

VA AGRETMONT RN 12
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(Baiomri | §
@ Hulle erant Lease Agreement (.ammercial Brokers 6£500E 00
. e All Righls Reservec
— LEASE AGREEMENT ¢
age
Pherre~Ua [Mutii-Tenant Form - Continued)
il

BROKER PROVISIONS AND COMMISSION AGREEMENT.

Landlord shall pay a commussion 1o Pac _West Brokers, Inc. (“Landlord's
Agent’)in the amoun! stated in a separale fisting agreement or. if there 1S no hsting agreement, then
(check one)

= ! ___5> % (complele only one) of the gross rent payable pursuant 1o CBA Listing Agreem=nt and
any extensions of

[ per square foot of the Premises. The commission shall 5% a§3§§ upon occupancy this 1 e,
the Premises by Tenan!, and paid one-half upon execution of this Lease and one-hall upon occupancy of 15 Lease
the Premises by Tenant. Landlord’'s Agent shall pay to
{"Tenant's Broker") the amount stated n a separale agreement between them or, if there is no agreement,
5 / % {complete only one) of the commission paid to Landlord's Agent, within five (5}
days afier receipt by Landlord’s Agent. The Premises, described in the attached Exhibits A and B are

commercial real estate

Landlord shalf pay to Landlord's Agent an additional commission upon the exercise by Tenant of any oplion
to exiend the Term according to any commission agreement or, in the absence of one, according to Landlord's
Agent's commission schedule in effect as of the execution of this Lease. !f Landlord's Agentis the procuring
cause of any other lease or sale entered into between Landlord and Tenant concerning the Premises, Land-
lord shall pay a commission in the amount sel forth in Landlord’'s Agent’s commission schedule in etfect as
of the execution of this L ease. Landlord’s successor shall be obligated to pay any unpaid commissions upon
any transfer of this Lease and any such transfer shall not release the transterrer from liability to pay such
commissions. I Landiord’'s Agent is required to employ an attorney to enforce or declare its rights under this
Seclion, the prevailing party in any such action shall be entitied io recover its reasonable attorneys’ fees, in
an amount determined by the court. Neither Landlord's Agent nor Tenant’s Licensee are receiving compen-
sation from more than one pariy to this transaction unless otherwise disclosed on an attached addendum, in
which case Landiord and Tenant consen! to such compensation.

LANDLORD'S AGENT AND TENANT S LICENSEE HAVE MADE NO REPRESENTATIONS OR WARRAN-
TIES CONCERNING THE PREMISES, THE MEANING OF THE TERMS AND CONDITIONS OF THIS LEASE,
LANDLORD'S ORTENANT'S FINANCIAL STANDING, ZONING, COMPLIANCE OF THE PREMISES WITH
APPLICABLE LAWS, SERVICE OR CAPACITY OF UTILITIES. OPERATING EXPENSES, OR HAZARD-
OUS MATERIALS. LANDLORD AND TENANT ARE EACH ADVISED TO SEEK INDEPENDENT LEGAL
ADVICE ON THESE AND OTHER MATTERS ARISING UNDER THIS LEASE.

AGENCY DISCLOSURE. At the signing of this Agreement,

Landlord's Agent Frank P.. Zawislak / Pac West Brokers, Inc.
B (inseri name of Licensee and Company name as hicensed)

Landlord

represented —
{insert Landiord, Tenan(, both Landiorg and Tenant, or neither { andiord nor Tenant)

and Tenani's Licensee Frank P. zZawislak / PacWest Brokers, Inc
{Inseri narme of Licensee and Company name as hcensed)

Landlord

represented .
Tinsert Landiord, renani, both Landiord and Tenan!, or neither Landiord nor 1enant)

i Tenant's Licensee and Landlord’s Agent are different salespersons affiliated with the same Broker, then both Buyer and

Seller coniim thei consent to that Broker acting as a dual agent |l Tenant's Licensee and Landlord’'s Agentare the

same salesperson representing both panies, then both Landiord and Tenant confirm their consen! to thal salesperson
and his/her Broker acting as dual agents Landiord and Tenant confirm receipt of the pamphief entitted "The Law of Rea!

siale Agency’

Exhibit 1 A-13
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STATE OF WASIHINGTON )

} 55

Counryof Pierce )

| cerify that } know o hyve sansfacory cvidence that -—— 15 the person who appeared xfore me, and saxd
person acknowledpd that he/she signed this msirument, on oath sisted that he/she was authoraed to
cxcecute the instrunkal and acknowledyred 1t 23 & member of -—--, 10 bt the fre and volumary sar of such
party for the uses and purposas mationed o the msfrument

DATED this ___ day of , 200
Noory Public in and for the Staie of Washington,

residing at:

Name (printed or ryped)
My appoimment expires:

STATE OF WASHINGTON ) -
W Tr SR 05T 7 <L Ltolors 7 (LT

) ss.

Coumyof Pierce ) o Cep2r75s yO/ FAILEG I R B

} eenify that T know or have satisfaciory evidence that — is the person who appeared before me, and aid
penson acknowiedged thal he/she signed this invoument, oo omh stated that be/she was suthorized w0
owcuie tbe instrument and admowledged it as a member of —, 10 be the free and volumary aa of such

p:ny[ordcuscsudpurposcmﬂound in the
DATED sy of A 2oo4WA)ﬁAMﬂL

Noary Pubiis n and fnr xhc of Washington,

n\umu,, iding st
. WE l//// T’A MIml—

S P‘ 7 Namo(medUmwd)
S é.*-é ST iy wopommen o Slesfro0]

”'lumm\\‘

LA ADYCEME NT . b At 123
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INDIVIDUIA! Acknowiedpment

STATE OF )

. ) ™
County of Pierce )

1 conify that ) know o have wausfaciory evidance tha
15 Ui person who appeared before me, and said persan acknowledyed that heshe sipned tns insiiment and

acknowlcdped 11 10 be hisher free and vohumary act for U uses and purposcs mentoncd in the mstrument

DATED thic ___dayof . 200
Notary Public m nnd for the Siazc of Washmgion,

residing ar:

Nanwe (pnnued or typed)

My appoiniment oxpites:

REPRISENTATIVE CAPACITY Acknowledgment

STATE OF : ) J 44—:4/5;7¢ - %MC/S' Z/A@
’ . ) 58 . .
_Pierce ) f% %9497@/ ,7/,3,45—7/,( B a€0

Coumy of

I cenify that 1 kmow or have satisfactary evidencs tha ;Mﬁﬁ%
is the person who appaared belore me, and said person acknowicdged that hefsbe signed this instroment, on
oa:hsmcdmmbds}:wumhmmdmmmdxmumanmdadmwicdgcduunr
10 be the free and voluntary sat of mich
party for the uscs and purposss rncmimadin!h:m
pATED hisZ0%asy ot 200t ;E\’IA A?M/mﬁ%
otary Pobh n.nd for l.hc sz of Washmgion,
\\\\\\Hl“ll[//’ mm .
N\ p~ . “, UT!—!
\\ Q‘ - - @
S \,\uaSlcw (,'gbm Pmnnaortyped)
go,-f, etg A/ appoinimen cxpires: ilﬁ/idﬂ
$.0F may ZFE
Sy my =
=" 25 m:*:
Z 3, 2007 S
- A S
2750, s
’//O),‘ \Y\ 0\\\
// HY pU \\\
Ut W
1EAR ACRELVC NI . tn arec 14
A-15
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EXHIBIT A
TO
LEASE ACREEMENT

LECAL DESCRIPTION OF PROPERTY
Pierce

The Propery rdared 1o s finy Loase Apreoment 1s bocared w Coumty, Voashwgiosl dad

kegnlly desenbed 2« foliows

Commonly known as: Suite E, 5526 184th St. E.
F, G H Puyallup, WA 98375

17,535 s/f#+ Office/Warehouse
1,640 / 15,855

CHICAGO TITLE INSURANCE COMPANY
AL TA COMMITMENT

SCHEDULE A
(Continued)

LEGAL DESCRIPTION EXHIBIT

LOT 12, PIERCE COUNTY LARGE LOT SURVEY NO. 9601100450, ACCORDING TO MAP
THEREOF RECORDED JANUARY 10, 1996, RECORDS OF PIERCE COUNTY, WASHINGTON, AND
AS CORRECTED BY AFFIDAVIT OF MINOR CORRECTION OF SURVEY, RECORDED JANUARY 31,
1996, UNDER RECORDING NO. 9601310620, RECORDS OF PIERCE COUNTY, WA; SAID
LARGE LOT SUPERCEDES PIERCE COUNTY LARGE LOT SUBDIVISION NO. 5011300746,
ACCORDING TO MAP THEREOF RECORDED NOVEMBER 30, 1990, RECORDS OF PIERCE

COUNTY, WASHINGTON.

EXCEPT: ANY PORTION THEREOF DEEDED TO PIERCE COUNTY IN DEED RECORDED UNDER
AUDITORS FILE NUMBER 9608010592.

ALSO KNOWN AS PARCELS 1 AND 2 OF BINDING SITE PLAN RANDLES LOT 12 RECORDED
UNDER RECORDING NUMBER 200306165004.

NOTE: See attached Exhibit 'F' building plan

Pg. 15

Exhibit 1 A-16
Page 16 of 19



Suite E,F,G,H

Space:

LEASE ACRER o M) - D asw

Exhibit 1
Page 17 of 19

EXHIBITB
TO

LEASE AGCREEMENT

Descriptron of Premises

A ]

Totalling 15,855 S/F warehouse

Landlord to build cut 1,680 S/F

of office space within the warehouse.
840 S/F main floor with 840 S/F of
mezzanine office up.

All final plans will be approved by both
Landlord and Tenant prior to submitting
for building permits. Both parties will
sign a Letter of Agreement prior to the
construction of any tenant improvement.

Any changes to office pians and/or size
of office will reflect changes in cost
and is described in Exhibit 'C'. :

18



KEXHIBIT ¢
TO
LEASE AGREEMENT

[.andlord's Work

Landlord to provide a "bay" or "space" of 15,855 $/F+ which shall
include (4) grade level doors and (4) dock high loading doors.
(4) man doors and (2) ‘'storefront” type sets of glass doors.

lLandlord to permit and costruct a total of 1,680 s/f of finished
2-story office space as per final agreed to plans by both Landlord

and tenant. To include (2) ADA restroams, stairs to mezzanine, walls
floors, doors and HVAC and lighting for the offices. Any and all
materials to be agreed to by both parties, in writing and prior to
submittal for permits. A1l work to be completed according to the
current Pierce County building and fire codes. Landlord to install

(2) 200 amp panels with 208 3-phase. Any other electrical to be
permitted and installed by Tenant.

The Tenant shall pay to Landlord an amount of $30,000.00 of which
$15,000.00 shall be due within 10 days after signing of the lease,

and prior to submitting for permits. The remaining $15,000.00 to be
paid within (60) days after final inspection and approval by Pierce
County inspectors. Co
Any changes in the final .size of the Tenant office improvement will
have adjustments to the Tenant's payment for said improvements. As
per example.: $30,000.00 divided by 1,680 s/f = $17.86 s/f. The

final amount of Tenants compensation to Landlord will be at $17.86 s/f
for total of office improvements. Those changes would occur in writing
and prior to submitting for permits.

Both Landlord and Tenant to jointly assist each other during the pre-
move in date of occupancy. Both parties will attempt to get a partial
use move-in date within (1) month of signing the lease (or ASAP). All
rent will be prorated as to the use of warehouse and completed offices
from the date of that specific use and occupancy of eitﬁer.

Any and all of the terms and conditions of this lease are subject to
change upon written agreement between the Landlord and Tenant.

LEADT ADHE EME T . BLamm

Exhibit 1 A-18
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EXHIBITD
TO
LEASY ACREEMENT

Commencement and Termination Datc Agreeroent

This Apreement 15 made with respect 1o tho Lease Agrecment daned July 20th 2004 e
“Lsaze”) berween A a5 “Landiore” wec B , 83 “Tononr™ for the lease of “Premises™ located w C
Any capitalind 127m not defined in this Agreomnent has e maaning given i the Lease,

The Leax provides that when cermio obligatioos completed, Landiord aod Tenant sball enmr mio 2
supplomemal agroomas confomiag the Remt Commaeneemen Date and the Leaso Term. Accondingly, the U/
parucs agre: as followx: é&

date of terent
1. T Rent Coamoencement Dute of e Lease 5 go;i;éz :Cy 2004 0 /z /5/?

—. F Hte of
2 The Lease Term shall apire ODELVE )3 ___, subyec! to amy pro in the
Lezsc for extending the Lease Tam.

k) Tenant's obligation 1o pay Remt shall commenco on ths Rent Commencement Dane,

DATED this 2th day of July 2004

't “Landlord™ Northwest

—

i Managing member
urtas Booa

By:

s

'B' *Temamr” GLACIER WATER PRODICTS, LIC

. By:
e Vice Pres:.dgnt

ED L e

its @E‘S/Og)\/r “ Mancgar Shy e
_ " Tehn 5 Pderfd - FeY
'C' - Premiises...... ..-. 5526 18B4th Street E.

Suite E&F &G & H
Puyallup, WA 59B375

LEAST ADIET M syl - IawsC 1B

Exhibit 1 A-19
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Exhibit A

Piaintiffs Receivables
Monthly # of Months Total

Rent on Unit EFGH $7,451.85 12 $89,422.20
Rent of Unit D $1,607.40 5 $8,037.00
Total $97,458.20
Default Interest on Units EFGH at 12%
Nov $49.67
Dec $149.02
Jan $223.53
Feb $298.04
Mar $372.55
Apr $447.06
May $521.57
June $596.08
July $670.59
Aug $745.10
Total $4,073.21
Default Interest on Unit D at 12%
Nov $10.67
Dec : $26.74
Jan $42.81
Feb $53.48
Mar $64.28
Apr $64.28
May $64.28
Jun $64.28
Jul $64.28
Aug $64.28
Total $518.38
Total Default Interest $4,592.59

Summary of Plaintiffs Receivables

Rent of Units EFGH $89,422.20
Rent for Unit D $8,037.00
Interest on rent $4,592.59
Total $102,051.79
Summary of Defendant's Payments :
On Commencement: $18,423.42
August Payment $7,200.00
September Payment $243,200.00
Total Payment to Plaintiff $268,823.42
Plaintiffs Receivables -$102,051.79
Balance Due Defendant $166,771.63
Exhibit 37 A-20
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APPENDIX B

PERSONAL GUARANTY




LEASE GUARANTY AGREEMENT

THIS LEASE GUARANTY AGREEMENT is made on this ZQ_ day of January, 2005,
on behalf of Glacier Water Products, LLC, 2 Washington limited liability company, hereinafter
referred to as “Lessee,” by John Destito and Joon Choe, hereinafter collectively referred to as
“Guarantors”, to Northwest Properties Unlimited, LLC, a Washington limited Hability company,
hereinafter referred to as “Lessor”.

RECITALS

1. Lessee and Lessor have entered into a Lease Agreement and Addendums thereto
relative to certain property siinated at 5526 184™ Street East, Puyallup, WA 98373, in accordance
with the terms and provisions of a Lease Agresment which by reference is incorporated herein as
though fully set forth.

2. fhe Guarantors are willing to guarantee payment of all sums due under the terms and
provisions of said Lease Agreement as well as guarantes Lessee’s performance of all of the terms
and conditions set forth in said Lease Agreement.

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the parties

Fohy
I
4
=
o
-
1]

Guarantors hereby guamantee payment by rent by Lessee as well as payment ¢

obligations between the Lessee and Lessor arising out of or in connection with the leased premises

Lease Guaranty Agreement

LADATA\D SR DWhHoal, Cunisdsiecior Weer Products, LLCWLmse Guairantyswnd

GWP 000001



including the construction of improvements thereon and the performance by Lessee of all other
terms, conditions, covenants and agreements of the above referenced Lease Agreement, and any
amendments thereto and any extensions or assignments thereof, with respect to the above referenced
leased premises, and any new premisesthat maybecome subjecttothe Lease Agreement entered into
between the Lessor and Lessee. Lessor’s consent to any assignments, subleases, amendments and
extensions by Lessee or to any compromise or release of Lessee’s liability hereunder, with or without
notice to the Guarantors, or Lessor's failure to notify the Guarantors of any default and/or
reinstatement of the Lease Agreementby Lessee, shall not relieve the Guarantors from liabilityunder
the terms of this Lease Guaranty Agreement. Each Guarantor shall be jointly and severally liable
for the obligations of the Lessee to the Lessor under the terms and provisions of said Lease
Agreement. This Lease Guaranty Agreement shall not only applyto subsequent obiigaﬁons butalso
shall apply to the amount presently due and owing by the Lessee to the Lessor in the approximate
sum of $§121,000.00.

Section 2. Unconditional Guaranty of Paviment.

Within the provisions of Section 1, the Guarantors herebyunconditionally guarantee for the
term of the Lease Agreement, the payment of the Lessee's obligations to the Lessor as evidenced by
the aforesaid Lease Agreement when the same become due and payable. The Guarantors also
guaraniee payment of the Lessee's obligations as more particularly set forth herein in the event the
Lessee (a) becomes insolvent; (b) goes voluntarily or involuntarily into bankruptey or other debtor

relief proceedings; (c) goes into receivership; or {d) has any assets taken by legal proceedings.

Lease Guaranty Agreement
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Section 3. Duration.

This Iease Guaranty Agreement shall continue in full force and effect during the entire term
of the Lease Agreement and any extensions thereof.

Section 4. Lessor's Richts Acainst Guarantors.

If the Lessee defanlts with respect to any obligation guaranteed herein by the Guarantors
under the terms of the above referenced Lease Agreement, the Lessor shall have the right to enforce
payment from the Guarantors and to declare the Lessee's indebtedness due and payable and to
enforce payment from the Guarantors without first notifying or demanding payment from the Lessee.
The Lessor does not have to first demand payment from any other Guarantors or sell any of the
collateral or apply any of the Lessee's deposits before enforcing payment from the Guarantors. The
Guarantors also waives any right to notice of any kind from the Lessor, including notice that the
Lessee has not paid or satisfied its obligations and notice of any action taken or not taken by the
Lessee, the Lessor or any Guarantor.

Section 5. Attornevs’ Fees.

In the event any legal action is instituted to enforce any of the terms and provisions of this
Lease Guaranty Agreement, the prevailing party in such legal action shall be entitled to recover all
of its reasonable attorneys’ fees and all other costs of litigation.

Section 6. Binding Effect.

This Guaranty 1s binding upon the parties hereto, their heirs, successors and assigns.
IN WITNESS WHEREOF, this Lease Guaranty Agreement has been executed on the day

and year first above written.

1ease Guaranty Agreement

-
=
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Lease Guaranty Agresment

13DATADBH DM Roel CuninGiscic Winer Producis LLCibaise Guarenmywpd

Lessee: Glacier Water P; uc .
/7 = -6 - 08

Its: Manacmo Member

Lessor: west Propertrss Unlimited, LLC
~ %ﬁ;"

B —;y (-2l

Its: Managing Member

Guaranm7 / //f . / ’

john Destlto
/
v
doon Choe

Page 4 of 4
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APPENDIX C

WORKSHEET FOR DAMAGES (CP 43-51)




Northwest Properties vs Glacier Water Products
Worksheet for Damages based on Family Medical Building, inc. vs DSHS / WP 303.01

(Landlord in commarcial lease case entitled to benefit of its bargain, including all damages accruing naturally from the breach)

Summary -

Late Interest

Total Basic = Amount Charges @ 12%
Rent & NNN Paid {1) APR TOTAL DUE
EFGH TOTAL 558,489.12 {18,423.42) 236,700.00 4,098.52 780,864.22
D TOTAL 8,037.00 541.16 8,578.16
RELET - LOSSES AVOIDED {336,388.25) {336.388.25)
NET LOSS - EXCLUDING TI 230,137.87 ({18,423.42) 236,700.00 4,639.68 453,054.13
TENANT IMPROVEMENTS 81,928.18
TOTAL NET LOSS - INCLUDING TI 534,982.31
Credit for Sept. 1, 2005 Payment {250,400.00)
TOTAL AMOUNT OWED TO NWP 284,582.31

Note on iate charges:

1. Per attached late charge worksheet, late charges are compounded based on the compounding damage
that NWP expected fram a long term continuing default. GWP contends that the compounding of
late charges is not "reasonably related to a prediction of actual damages.” The evidence will show that
GWP is wrong. However, if late charges are not compounded, the total late charge amount wouid be
$44,100. Under this scenario, GWP would owe a total amount of $91,982.31.

Page 1 of 1
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Compound Late Charges

Unit EFGH

"~ ; ‘ 1 ST IR MR BRI — [Total#of] Late | Total Late

'N6v-04| . Dec-04| - Jan05| Feb-05| Mar-05| Apr-05| May-05| = Jun05} ~ Jul-0s| Aug0S| Sep-05| Days |Rate/Day| Charge
: 20 31 31 28 31 30 31 30 31 31 o] 294 $150 [$ 44100
I 21 31 28 31 30 31 30 31 31 0] 264 $150 1§ 39,600
8 21 28 31 30 31 30 31 31 of 233 $150 |$ 34,950
a 18 31 30 31 30 31 31 o] 202 $150 |$ 30,300
o 21 30 31 30 31 31 o] 174 $150 |$ 26,100
a 20 31 30 31 31 0] 143 $150 |$ 21,450
‘5 21 30 31 31 o] 113 $150 {$ 16,950
b 20 31 31 ol 82 $150 [$ 12,300
' 21 31 o[ 52 $150 | s 7,800
21 o] 21 $150 [ § 3,150
Grand Total Late Charge 1578 $ 236,700

Attachment A-]
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Northwest Properties vs Glacier Water Products
Worksheet for Damages based on Family Medical Building, Inc. vs DSHS / WPI 303.01

(Landlord in commercisl lease case entitled to benefit of its bargain, including all damages accruing naturally from the breach)

Unit EFGH:
Oper. interest
#days in Basic Rent Expenses Total Basic Amount Late @12%
Month Month Due Date Amount (1) (NNN)(2) Rent & NNN Paid Charges (33 APR (4} TOTAL DUE
Oct-04 31 1-Oct 6,024 .90 1,426.95 7,451.85 (7 451.8%) 0 0 0.00
Nov-04 30 1-Nov 6,024.90 1,426.95 7,451.85 0.00 44,100.00 7452  51626.37
Dec-04 31 1-Dec 6,024.90 1,426.95 7,451.85 0.00 3960000 148.04 47,200.89
Jan-05 31 1-dan 6,024.90 1,426.95 7,451.85 000 3495000 22356 42,625.41
Feb-05 28 1-Feb 6,024.90 1,426.95 7,451.85 0.00 30,300.00 298.07 38,048.92
Mar-05 31 1-Mar 6,024.90 1,426.95 7,451.85 0.00 26,100.00 37259 33,924.44
Apr-05 30 1-Apr 6,024.90 1,426.95 7,451.85 0.00 21,450.00 447.11 29,348.96
May-05 3 1-May 6,024.90 1,426.95 7.451.85 0.00 16,950.00 52163 2492348
Jun-05 30 1-Jun 6,024.90 1,426.95 7.451.85 0.00 12,300.00 596.15 20,348.00
Jul-05 31 1-Jul 6,024 90 1,426.95 7,451.85 0.00 7,800.00 67067 15,922.52
Aug-05 31 1-Aug 6,024.90 1,426.95 7,451.85 0.00 3,150.00 74519  11,347.04
Sep-05 30 1-Sep 6.024.90 1,426.95 7.451.85 0.00 0.00 7,451.85
Total Year 1 {2004-2005) 72,298.80 17,123.40  89,422.20 (7,.451.85) 236,700.00 4,098.52 322,768.87
Qct-05 6,024 90 1,426.95 7.451.85 0.00
Nov-05 6,024.90 1,426.95 7,451.85 0.00
Dec-05 6,024.90 1,426.55 7,451.85 0.00
Jan-06 8,000.85 1,534.50 9,535.15 0.00
Feb-06 8,000.65 1,534.50 9,535.15 0.00
Mar-06 8,000.65 1,534.50 9,535.16 0.00
Apr-06 8,000.65 1,534.50 9,635.15 0.00
May-06 8,000.65 1,534.50 9,5635.16 0.00
Jun-06 8,000.65 1,534.50 9,535.15 0.00
Jul-08 8,000.65 1,534.50 9,535.15 0.00
Aug-06 8,000.65 1,534.50 9,535.15 0.00
Sep-06 8.000.65 1,634.50 9,535.18 0.00
Total Year 2 (2005-2006) 90,080.55 18,091.35 108,171.90 0.00
F 10f3

Attachment A-2
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Oper. Interest
#days in Basic Rent Expenses Total Basic Amount Late @12%

Month Month Due Date Amount (1) (NNN){2) Rent & NNN Paid Charges (3) APR 4) TOTAL DUE
QOct-06 8,240.67 1,534.50 9,775.17 0.00
Nov-06 824067 1,534.50 9,77517 0.00
Dec-06 8,24067 1,634.50 8,775.17 0.00
Jan-07 8,240.67 1,534.50 9,77517 0.00
Feb-07 8,240.87 1,534.50 9,775.17 0.00
Mar-07 8,240.67 1,534.50 9,775.17 0.00
Apr-07 8,240.67 1,634.50 9,775.17 0.00
May-07 8.240.67 1,534.50 9,775.17 0.00
Jun-07 8,240.67 1,534.50 9,77517 0.00
Jul-07 8,240.67 1,534.50 9,775.17 0.00
Aug-07 8,240.67 1,534.50 9775.17 0.00
Sep-07 8,240.67 1.534.50 8.775.17 Q.00
Total Year 3 {2006-2007) 98,888.03 18,414.00 117,302.03 0.00
Oct-07 8,487.89 1,634.50  10,022.39 0.00
Nov-07 8,487.89 1,534.50  10,022.39 0.00
Dec-07 8,487.89 1,634.50 10,022.39 0.00
Jan-08 8,487.89 1563450 10,022.39 0.00
Feb-08 8,487.89 1,53450 10,022.39 0.00
Mar-08 8,487.89 163450 10,022.39 0.00
Apr-08 8,487.89 163450 10,022.39 0.00
May-08 8,487.89 1,634.50  10,022.39 0.00
Jun-08 8,487.89 1,634.50 10,022.39 0.00
Jul-08 8,487 89 1,534.50 10,022.39 0.00
Aug-08 8,487.89 153450  10,022.39 0.00
Sep-08 848789 153450 10,022.39 0.00
Total Year 4 (2007-2008) 101,854.68 18,414.00 120,268.68 0.00
Oct-08 8,742.53 163450 10,277.03 0.00
Nov-08 8,742 53 1.534.50  10,277.03 0.00
Dec-08 8,742.53 1,534.50 10.277.03 0.00
Jan-09 8,742.53 163450 10,277.03 0.00
Feb-09 8,742.53 153450 10,277.03 0.00
Mar-09 8,742.53 183450 10,277.03 0.00
Apr-09 8,742.53 163450 10,277.03 0.00
May-09 8,742.53 1,53480 10,277.03 0.00
Jun-09 8,742.53 1,634.50  10,277.03 0.00
Jul-08 B,742.53 1,634.50 10,277.03 0.00
Aug-09 8,742.53 1,534.50  10,277.03 0.00
Sep-09 8.742.53 183450 10,277.03 (10.971.57)
Total Year 5 (2008-2009) 104,910.32  18,414.00 123,324.32 {10,871.57}

F

20f3
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Oper. Interest

#days in Basic Rent Expenses Total Basic Amount Late @ 12%

Month Month Due Date Amount (1) (NNN)(2) Rent& NNN Paid Charges (3) APR {4) TOTAL DUE
EFGH TOTAL YR.1 THRU YRS 468,032.37 90,456.75 558,489.12 (i%,421.42) 236,700.00 4,098.52 780,864.22
D TOTAL (s) 8,037.00 541.16 8,578.16
RELET - LOSSES AVOIDED {336.,388,25) {326,328.25;
NET LOSS - EXCLUDING TI 230,137.87 {18,423.42) 236,700.00 4,639.68 453,054.13
TENANT IMPROVEMENTS (5) 81,928.18
TOTAL NET LOSS - INCLUDING T! 634,982.31

Credit for Sept. 1, 2005 Payment {250,400.00)

TOTAL AMOUNT OWED TO NWP 284,582.31

Note:
1. Base rent increases in Jan. 1, 2006 when increased office space became functional for GWP. Thereafter, rent increases in year 3 by 3% per year.
2. NNN based on $0.09/SF. For settlement purposes, calculations do not reflect annual increases in NNN.

3. Late charges calculated at $150/day; late charge begins 10 days after the first missed payment until all rent and late charges are paid in full,
See Late Charge Calculation Worksheet,

4. Interest based on 12% APR, calculated to include Basic Rent and Oper. Expenses.

5. Tenant Improvement loss based on amount GWP was obligated to pay (see Tl worksheet).
6. See Unit D worksheet for calcuiation detail.

F Jof3
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Northwest Properties vs Glacier Water Products

Unit D:
Total Total Due
Basic Oper. Basic Late Interest w/out T.L
#idays in Rent Expenses Rent& Amount #ofdays Charges @ 12% & Other
Month Month Due Date Amount (NNN) NNN Paid late (1) APR (2 Costs
Oct-04 31 1-Oct 1,299.60 307.80 1,607.40 0.00 0 0 1,607.40
Nov-04 30 1-Nov  1,299.60 307.80 1,607.40 0.00 20 0 10.72 1,618.12
Dec-04 31 1-Dec 1,299.60 307.80 1,607.40 0.00 31 0 3215 1,639.55
Jan-05 3 1-Jan 1,299.60 307.80 1,607.40 0.00 31 0] 48.22 1,655.62
Feb-05 28 1-Feb 1,299.60 307.80 1,607.40 0.00 28 0 64.30 1,671.70
Mar-05 31 1-Mar 0.00 31 64.30 64.30
Apr-05 30 1-Apr 0.00 30 64.30 64.30
May-05 31 1-May 0.00 31 64.30 64.30
Jun-05 30 1-Jun 0.00 30 64.30 64.30
Jul-05 31 1-Jul 0.00 31 64.30 64.30
Aug-05 31 1-Aug 0.00 31 64.30 64.30
Sep-05 30 1-Sep
Subtotal Unit D 6,498.00 1,539.00 8,037.00 0.00 0 541,16 8,578.16
Note:

1. Late charges reflected in Unit EFGH.
2. Interest based on 12% APR, calculated to include Basic Rent and Oper. Expenses.

f

1 of 1
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Northwest Properties vs Glacier Water Products
Relet - Losses Avoided
Tenant: Brite Light Welding

Unit EFGH:
Oper.
#days in Basic Rent Expenses LessYr.1 Total Rent
Month Month Due Date Amount {NNN) Discount (1) & NNN

Feb-06 28 1-Feb 6,808.00 142695 (1.53530) 6,699.45
Mar-06 31 2-Feb 6,808.00 142695 (153550) 6,699.45
Apr-06 30 3-Feb 6,808.00 142695 (1,53550) 6,699.45
May-06 31 4-Feb 6,808.00 1,426.95 (153550) 6,699.45
Jun-06 30 5-Feb 6,808.00 1,426.95 (1,53550) 6,699.45
Jul-06 31 6-Feb 6,808.00 1,426,985 (1,53550) 6,699.45
Aug-06 31 7-Feb 6,808.00 1,426.95 (1,535350) 6,699.45
Sep-08 30 8-Feb 6,808.00 1,426.85 (153550) 6,699.45
Oct-06 31 S-Feb 6,808.00 1,426.95 (153550) 6,699.45
Nov-06 30 10-Feb 6,808.00 1,426.95 (1,53550) 6,699.45
Dec-06 31 11-Feb 6,808.00 142695 (153550) 6,699.45
Jan-07 31 12-Feb 6,808.00 1,426.95 (1.53550) 6,699.45
Total Yr. 1 81,696.00 17,123.40 {18,428.00) 80,393.40
Feb-07 7,01224 1,426.95 8,439.19
Mar-Q7 7,012.24 1,426.95 8,439.19
Apr-07 7,01224 142695 8,439.19
May-07 7,012.24 1,426.95 8,439.19
Jun-07 7,01224 142695 8,439.19
Jul-07 7,01224 1,426.95 8,439.19
Aug-07 7,012.24 1,426.95 8,439.19
Sep-07 701224 1,426.95 8,439.19
Oct-07 7,012.24 1,426.95 8,439.19
Nov-07 7,012.24 1,426.95 8,439.19
Dec-07 7,012.24 1,426.95 8,439.19
Jan-08 7.012.24 1.426.95 8.439.19
Total Yr. 2 84,146.88 17,123.40 101,270.28
Feb-08 7,22261 1,426.95 8,649.56
Mar-08 7,22261 1,426.95 8,649.56
Apr-08 7,22261 1,426.95 8,649.56
May-08 7,22261 1,426.95 8,649.56
Jun-08 7,22261 1,426.95 8,649.56
Jul-08 7,22261 1,426.95 8,649.56
Aug-08 7,22261 1,426.95 8,640.56
Sep-08 7,22261 1,426.95 8,649.56
Oct-08 7,22281  1,426.95 8,649.56
Nov-08 7,22261 1,426.95 8,649.56
Dec-08 7,22261 1,426.95 8,649.56
Jan-09 722261 1,426.95 8,649.56
Total Yr. 3 86,671.28 17,123.40 103,794.69

Attachment A-4
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Oper.
#days in Basic Rent Expenses LessYr.1 Total Rent
Month Month Due Date Amount (NNN) Discount(1) & NNN

Feb-09 7439289 1,426.95 8,866.24
Mar-09 7,439.28 1,426.95 8,866.24
Apr-09 743929 1,426.95 8,866.24
May-09 743929 1,426.95 8,866.24
Jun-09 7,438.28 1,426.95 8,866.24
Jul-09 7,439.29 1,426.95 8,866.24
Aug-09 743928 1,426.95 8,866.24
Sep-09 743929 142695 8,866.24
Total 8 mo. Yr. 4 59,514.28 11,415.60 70,929.88
GRAND TOTAL BRITE LIGHT RELET  312,028.45 62,785.80 356,388.25
ELECTRICAL UPGRADES REQUIRED BY BRITE LITE (2) {20 000.00)
TOTAL LOSSES AVOIDED THRU BRITE LIGHT LEASE 336,388.25

Note:
1. Discount offered to Brite Light to secure the lease.
2. Exhibit C to Brite Light lease requires NWP to pay $20K for electrical upgrades to secure the lease.
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Northwest Properties vs Glacier Water Products

Tenant Improvements

Tenant: Glacier Water Products

Warehouse TI:
Invoice - Exhibit B 18,393.91
Garage Door Openers - invoice Exh. 4 10,880.00
Invoice - Exhibit 3 3.835.31
Total Warehouse Tl 33,109.22
Warehouse Tl Interest (1) 2.979.83
Total Warehouse TI + Interest 36,089.05
Temporary Office TI 4,526.63
Temp. Office T Interest (1) 407.40
Total Temp. Office T] + Interest 4,934.03
Perm. Office Tl
Initial Payment due 10 days after signing 15,000.00
Initial Payment interest (1) 1,350.00
Square Footage Adjustment (2) 9,555.10
Final Payment 15,000.00
Total Perm. Office Tl (3) 40,905.10
TOTAL TI 81,928.18
Note:

1. Interest at 12% for 9 months on agreed upon Ti costs

2. Sq. Foctage adjustment based on $17.86/sf over 1,680 SF; total SF = 2215,
3. If actual cost is used, Perm. Office Tl would exceed $131,000.

Page 1 of 1
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IN THE SUPERIOR COURT OF THE STATE OF WASBINGTON
IN AND FOR THE COUNTY OF PIERCE '

Northwest Properties Uplimited, L.1.C, a
Washington limited liability company,

Plaintiff,
v.

Gl.acier Water Products, I1.C, a Washingron
limited Iiability company,

Defendant.

No. 05-2-05598-2

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

THIS MATTER having come regularly before the Court for wial, the plaintiff

appearing by and through its attamey, Talis Abolins of Campbell, Dille, Barnett, Smith and

Wiley, PLLC; the defendant having appeared by and through its attorneys, John McGary and

Bob Baskerville; the Court having considered the testimony and evidence at trial, including

the records and files in connection theréwith, and in all things being advised; now, therefore,

makes the following:

FINDINGS OF FACT
1. That the plaintiff holds fee simple title to the lands and premises located at 5526

184" Street East, Suites D-H, Puyallup, Washington 98375, Pisrce County, Washington (the

“premises™).

Findings of Fact and Conclusions of Law
Page 1

CAMPBELL, DILLE BARNETT.
SMITH & WILEY, PL.LC.
ATTORNEYS ATLAW .
317 SOUTH MERIDIAN
PUYALLUP, WASHINGTON 9837)-0164
{253) 8483513
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1 2. The defendant and plaintiff entered into a commercial Lease Agreement dated !

o

August 20, 2004, for a term of five years with two five-year extension options. The

premmises covered by the lease included Suites E, F, G, and H.

[¥3

4 3. The part}cs agreed that the monthly lease rate for Svites E, F, G, and H was
5| §7.45185. :
6 4. The parties entered into an addendum to the original Jease, adding Suite D at an f é
7| additional lease rate of $1,607.40. The parties stipulated that the amount owed by defendant { r

8} toplaintiff for Suite D is $8,037 plus interest at 12%. The partiss further stipulated that the

9 interest amount due for Suite D is $519.38.

10 5. The parties agreed that the lease provfdcs for interest upon default by defendant

11§ . and that the agreed rate of interest upon defanlt is 12%.

12 8. At trial, Defendant disputed its respomsibility for the cost of tenant
!‘; 13} improvements. While disputing responsibility to pay for temant improvemests, the i

: 14 Defendant stipnlated that the amounts claimed by Plaintiff were acéuratc}y specified as

15} follows: (1)$36,089.05 for warchouse improvements, which amount includes $2,979.83 in
16] interest; (2) $4,934.03 for temporary office improvements, which amount includes $407.40
17} ininterest; (3) $40,905.10 for permanent office improvements, broken down as $15,000.00 . !
18} for an inital payment, interest on that payment of $1,350.00, a square footage adjustment

19] of $9,555.10 based on Exhibit C of the lease, and a final payment of $15,000.00. !

20 7. Plaintiff completed the warehouse improvements. :
21 8. Plaintiff completed the temporary office space improvements.
2 9 Plaintiff did not complete construction of the permanent office improvements.

23 Construction on these improvements did not begin until after Defendant had vacated the

24 premises.

CAMPBELL DILLE. BARNETT.
SMITH & WILEY, PL.LC.
ATTORNEYS ATLAW
. 317 SOUTH MERIDIAN
Findings of Fact and Conclusions of Law . PUYALLUP, WASHINGTON 95373-0164
Page 2 (253 B45-3513 .
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10.  Shortly after moving into the premises, the defendant breached the commercial
lease by failing to pay rent and triple net amounts due under the terms of the lease.
1. Defendant did not pay the tenant improvement amounts specified above.

12.  During Defendant’s occupation of the premises, the Defendant made a umber

of representations relating to its firture ability to perform and make payment. Plaintiff relied

on these representations to its detriment.
13, Defendant vacated the premises in September, 2005, and they remained vacant
unril Febmary of 2006,
14.  With regard to Suites E, F, G, and H, the unpaid balance of rent and triple net
due and owing by Defendant for the Jease term totals $558,489.12.
15,  Theparties stipulat'ed that the interest associated with past due rent and triple net
for Suites E, F, G, and H is $4,073.21. '
' 16.  Plaintiff acted reasonably in attempting to relet the premises, and succeeded in
reletting the premises to Brite Lite Welding.
17. .To relet the premises it was necessary for Plaintiff to incur an additional
$20,000.00 in expenses for electrical upgrades required by Brite Lite.

18. By reletting the premises, Plaintiff is likely to offset its Joss of rent and triple net

_ from Defendant with payments from Brite Lite in the amount of $356,388.23,

19.  The amount owed by defendant to plaintiff for breach of the commercial lease
relating to Suite D is $8,556.38, which includes interest.

20. Alfter credits for losses avoided, Plaintiff still incurs a net loss of $230,137.87
in rent and triple net that D=fendant was obligated to pay Qndcr the terms of its lease.

21.  The parties specifically negotiated the late fee provision in paragraph 8.

22. At the time of sigharure. the potential escalating damage o a long-term

default to Plaintiff was difficult for the parties to quanrify.

CAMPBELL, DILLE, BARNETT,
SMITH & WILEY, PL.LC.

ATTORNEYS ATLAW
317 SOUTE MERIDIAN

Findings of Fact and Conclusions of Law PUVALLUP, WASHINGTON O5371.0164

Page 3 (253) 448-3513
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23 The parties understood that the provision would inciude an escalation of dajly
late charges in the event of a long-term default in rent spanning muitiple months.
.24 Before signing the lease, the Defendant attempted to negotiats a lower amount
of late fees and Plaintiff adjusted paragraph 8 through these specific negotiations.

25.  The escalating late charges agreed to in paragraph 8 provided a reasonabls
forecast of potential losses to Plaintiff from 2 long-term default.

26.  The Plaintiff suffered considerable escalating damage from the Defendant’s
long-term default.

27.  The parties stipulated that Defendant made three payments to plaintiff pursuant
10 tbelease: (1) $18,423.42 at commencement of the lease; (2) $7,200.00 in Angust of 2005;
and (3) $243,200.00 in September of 2005. _ '

28.  The Plaipdff reguiaﬂ& informed Defendant of its calculations of amounts due, |
inchuding the escalation of late charges.

29.  Defendantdid not complain to Plaintiff about the late charges or otber amounts
due as calculated by Plaintiff under the terms of the lease,

30. During Defendant’s occupation of the premises, John Destito (the Defendant’s
President and Managing Partner), indicated that he bclicvc.:d the escalating late charges were
“worth it” considering the alternative of an eviction.

31.  Op January 26, 2005, Mr. Destito signed a Lease Guaranty Agrecment
confirming his agreement that the amount due at that time included stacked late charges.

32. -Berween November 2004 and August, 2003, the Defendant was 1,578 days late
in paying rent. The late charge provision agreed to by the parties calls for $236,700.00 in
late charges. .

33.  The lats charges of $236,700.00 represent a fair approximation of the damages

actually suffered by Plaintiff as a resnit of the breach.

CAMPBELL, DILLE. BARNETT,
SMITH & WILEY. PLIC
ATTORNEYS AT LAW
117 SOUTH MERIDIAN
PUYALLUP. WASHINGTON 98371.01¢4

Findings of Fact and Conclusions of Law
Page 4 {3531 3461513

136



14874 IRALASTRES KRR
Sep 19 06 04:27p Laure —urst Financial Ser 206-522-1g85°° - =27 =37 gTg= ====F
1 34.  The Plaintff never waived or abandened its right to argounts awed by the

(18]

Defendant under the terms of the lease.

3 " 35.  Defendant voluntarily made partial payments on amounts claimed.

4 36.  The plaintiff has incurred casts and attorney's fees in pursuing its remedies
5 under the lease. |

6 | 37.  Theplaintiff's attorneys have charged a reasonable hourly rate of § 250 for work
74 performed by Bryce Dille; $ 195 for work psrformed by Talis Abolins in 2006; and $175 for
8| work performed by Shannon Jones and Hillary Holmes in 2005. .

9 38.  The parties have stipulated that a reasonable fee for the prevailing party in this

10 matter is $24,570.55. The parties bave further stipulated that the reasonéble costs for the
11 prévailing party are $1,234.56. These amounts are reasonable given the nature of the work
12} performed, and the results obtained ar trial. The total amount of costs and fees to be awarded

13 to Plaintiff is $25,805.11.

14 : CONCLUSIONS OF LAW

15 1. The Court has jurisdiction over the parties and éubject matter of this action.
16 2, The Def;:ndant breached its lease obligations, without Jegal excuse.

17 3. The Plaintiff is entitled to damages, as measured by the benefit of its bargain

18 under the terms of the comrmercial lease. The Plaintiff's recovery should include the amount

18 necessary to put the injured party (Plaintiff) in as good a position pecuniarily as it would

20 have been in had the commescial lease been performed.

21 4. The plain meaning of paragraph 8 cannot be discerned without considering

22 extrinsic evidence regarding the subject matter and objective of the contract, the

23 circumstances surrounding the makipg of the contract, the subsequent acts and condnct of

24 the parties, and the reasonableness of the respective interpretations nrged by the parties.

25 a. Under paragraph 8 of the lease, the Defendant is obligated to pay a late charge

264 of $150 per day for each day that a monthly rental payment remains late.

CAMPBELL. DRLE, BARNETT,
MR

317 SOUTH MERIDIAN

Findings of Fact and Conclusions of Law " PUYALLUP, WASHINGTON 9E17)-0164
Page 5 (2538453511
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)] 6. Pursuant to paragraph 8 of the lease, the Plaintiff is entitled to a reasonable late

2 charge of $236,700.00.

3 7. Enforcing the late charge to this extent is reasonable, and does not constitute a

4 penalty,

5 8. -+ Under the terms of the lease, the plaintiff was required to pay for ths cost of

6 warehouse tepant improvements specified in Exhibit C to the lease, and Defendant is not

7 responsible for the cost of those tenant improvements.

8 9. The Defendant is not responsibie for the cost of temporary office improvements,

9 as there is no term in the lease obligating Defendant to pay for temporary office tenant
10| irmprovements, and no evidence of a writing obligating Defendant to make such payment.
11 10. With regard to the tenant improvements relating to the permanent office, the
12 Defendant is obligated to pay the initial $15,000.00 pursuant to the terms of the lease within
13 ten days of signing the lease, plus interest at 12%.
14 11, Under the lease, Defendant is not contractually responsible for the second
15 $15,000 installment for permanent office improvements, or any additional charges for square
16 footage in excess of 1,680 square feet.
17 12.  Under paragraph 25 of the lease, the Plaintiff is entitded to its attorneys' fees,
18 statutory court costs, and all other litigation costs and expenses incurred in connection with
19 this action.
20 13.  The Defendant’s counterclaims are without merit and Defendant’s reguests for
2A1 equitable relief are denjed..
2| 14, Defendantisentitled to a creditfor all payments made, and payments made shall
23 nat be included in the judgment amount.
24 15.  Plamntiff is entitled 1o judgment against Defendant for the amount of
25 $226,994.04.
26

CAMPBELL. DILLE. BARNETT,
rindings of Fact and Conclusions of LawPagc 6 Puy,u.x.x;: ii?ﬁ%:%ﬁmmm
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16.  Plaintiff is further entitied reasopable auorney’s fees under the terms of its lease
in the amount of $24,570.55,

17. Plaingff is also entitled to costs incurred in the amount of $1,234.36.

DATED this (6%&' r @M , 2006.
LINDA CJ LEE

JUDGE LINDA CJ LEE

Presented by: .

(M [}
Talis M. A¥plins, WSBA #21222

of Campbell, Dille, Barnett, Smith & Wiley
Attorneys for Plaintiff

Approved as to form:
Notice of Presentment Waived:

o/ < ity ther72z.

Jobn A, McGary, WSBA #1258 1 7—7 o S /()
Roben Baskerville, WSB A #3034 7;24(77/%’71/6 Fax Gpprov,
Attorneys for Defendant ( - m W—J >

-

CAMPBELL. DILLE, BARNETT,
SMITH & WILEY, P.LLC.
ATTORNEYS AT LAW
317 50UTH MERIDIAN
PUYALLUP, WASHINGTON 95375.0164

Findings of Fact and Conclusions of Law
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16,  Plaintiff is further eptitled reasonable attommey s faes under the terms of its lease

in the amount of $24.570.55.

17. Plaintiff is also entitled to costs incurred in the amount of $ 1,234.56.

DATED this day of

. 2006.

JUDGE LINDA CJ LEE

Prasented by:

Talis M. Abolins, WSBA #21222
of Campbell, Dille, Barpett, Smith & Wiley
Anomeys for Plaintiff

Approved as to form:
Nofice of Presentment Waived: \)

Robert Baskem.uc WSBA #5034
Atorneys for Defendant

Findings of Fact and Conclusions of Law
Page 7

CAMPBELL, DILLE, BARNETT.
SMITH & WILEY. P.LLC.
ATTORNEYS AT LAW
117 SDUTH MERIDIAN
PUYALLUP, WASHINGTON 421314384
1253) 848-3513
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COURT OF APPEALS, DIVISION II
OF THE STATE OF WASHINGTON

NORTHWEST PROPERTIES UNLIMITED,
LLC, a Washington Limited Liability
Company,

Respondent,
V.

GLACIER WATER PRODUCTS, LLC, a
Washington Limited Liability Company,

Appellant.

I N

COURT OF A

VYA v ey pe
LEISION

O7JUd -1 A1 59
STATE OF :;'..-:ailéz:..";ﬂ}f:‘
BY

No. 35467-5-11

AFFIDAVIT OF
MAILING

MELINDA L. LEACH, being first duly sworn on oath, deposes

and says:

That on the 31st day of May, 2007, she placed a true copy of the

Brief of Respondent and Declaration of Mailing, in an envelope addressed

to below stated as follows:

Christy O. King

Christopher W. Brown

The DuBoff Law Group, LLC
Attorney for Appellee

6665 SW Hampton Street, Suite 200
Portland, WA 97223-8357

Court of Appeals, Division Two
950 Broadway, Suite 300
Tacoma, WA 98402

That she placed and affixed proper postage to the said envelope,

Affidavit of Mailing

G\DATA\D\BHD\M\Hood, Curtis 14619\Glacier Watel Products, LLC .003\Appeal\AAffidavit of Mailing 5-31-07.wpd

ORIGINAL



sealed the same, and placed it in a receptacle maintained by the United

States Post Office for the deposit of letters for mailing in the City of

Puyallup, County of Pierce, State of Washington.

ot e = =
MELINDA L. LEACH

SUBSCRIBED AND SWORN to before me this 31st day of May,

2007.
\\\\\\““”l[//,
WY Z

WY Ley 7,

N asoseey
S\\\\ & ..-""'0“"""’"‘5/.0:;:346//,"’: 9 / e
FHINOK NS/ NI AR S
E;’g HIEN N 5_5 ws Printed Ndme: ( ’ [T YA LU /’( ,7((
22 nle ¥ S§  NOTARY PUBLIC in #nd for the Stage of
% Ay et § Washington residing at £}/ "\ .{ ,/ (i)
///// H’NGTO \\\\\ M .. . T L] gr—z/ / / / j
A y commission expires: | /(- "y
Affidavit of Mailing

GADATA\D\BHD\M\Hood, Curtis 14619\Glacier Wate? Products, LLC .003\Appeal\AAffidavit of Mailing 5-31-07.wpd




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

