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I. IDENTITY OF MOVINQ PARTY 

Appellant Daniel C. Johnson raaking a rapecia1 apperance 

Pro Se. requehsta relief Be~ignated in part 11. 

I 

Pursuant to RAP 18.8, 17.7, 9.5 an8 1.2 and applicable 
LSL3 

case$- Mr. Johnson reapecrttully rwpearte the Judges of this 

court modify the ruling filed Septewber 14,2007 by David C. 

Parumha bwrt Clerk, limiting apgellmt Jomm'e motion to 

extend time to file his Statement of Adgiti& Grounds For 

Review ( *SAGa ) until 10/31/2007. 

Johnson reguerst the Judges grant him an extention to file 

hie SAG until 11/30/2007 to ~ I I B W ~  the record is 

m t r u t z t e d  by the trial Court before he files hi& SAG 

Johnw>n aleo regmrart t h i e  Court grant a *STAY OF 

PRCXZEDINGS* pursuant to W 7.3 pncPing his appellate 

attorney's -tion to the trial court to recwtruct the 

dserirtg verbatim report of procdingrs. 

Joiurcaon allso -st an aEVflSUTfARY ffEARINGm to find out 

why the rword is incamplet@. 

JeJmm also reguest this Court order appellate C m m e l  

send him the following materialesz 

1. A copy of hi8 Clerk's file rsmHt Clark County Superior 

Court M.05-1-01730-9. 



2. A copy of a l l  trial exibib that can be photo copied. 

3. A list of a l l  trial exbfta. 

111 RELEVANT PACTS AND RELIEF 

Sinoe Johnson has rrscieved the verbatim report of 

pmcmdinge he has diacoverred that miderab le  amount of 

the record ie  atissing due to the trial Oowlt's 

aralfunetioning recording ~rystem. The trial C o w t  acknuwledge 

there ware a malfunction. 8ee page anB 1536-7 in 

API?$NDIX A of this motion. 

Johnxm mnt or, letter dated 10/0%/2007 to his appellate 

attorney Lisa Tabbut to inform her that the record is 

incoaplete such w raost of c o m l  Harlan's closing 

argument. See page 2874 and 2879-80 frm the 10/28/2006 and 

10/29/2006 report of proceedings i n  Appendix B of this 

motfont an8 he rerquestgB Counsel to motion the trial court: 

to mconetruct the trial record so there would be a coraplete 

recor<f. Johnam alao requested hie attorney egnd him a copy 

of hits Court f i l e  an8 trial exbitrr rn he a u l d  urus them to 

support h i s  pro se iseuee coru~el refused to raim. Johnson 

alw aaent a copy of the letter to Mfe Cart. 



This Courtle Clerk aleo stated in his ruling that Joneon 

is not entitled pursuant to RAP 10.10 ( c )  & ( e )  to the 

Clerkt@ p&pet-e and trial exibite to prepare his SAG. 

No whore in RAP 10.10 b e  it state the appellant is not 

entitled to clerk's papers or exibitra. RAP 10.10 (e) states 

i n  relevant partt *reference to the record and citation to 

suthorftiear arc not mawary,  but the appellate Court will 

not cowider a &fen8ant/apperllantfa SAG if it doesr not 

inform the court of the nature an8 wcurencre of allwed 

errOr€3. " 

Purther more RAP 3.6 states in relevant part: .Any party 

may supplement the derrigination of clark'~ papre and 

exibirs prior to or with the filing of the partyle lwt 

brief. Thereafter a party m y  supplement the designation 

only by o a r  of the Appellate Court upon motion. 

The trial exibits an8 clerk's papera will be referencd 

in Jo)insona staterwrit of facts in his mg and throughout all 

of his argutaentrr m its vital for this Court to order h i s  

attorney to send him the Clerk's file anB trial exibitw 

that can be pheffa cmpiec3 anc3 the list 02 trial exibiter so 

Johnson can suggZemt the deeigmtiosl of clerkq& papers and 

exibite before he files hi& SAG and thi a, Court rules on the 

werite of thirs case. 



For example two of Johneon's argumgntsJ are claim of 

ineffect ive assistance of couneel and without thoee trial 

e x i b i t s  a d  clerk 'e  papere and the reoonetruction of t h e  

report of ptoceedinga the record would be inconrplete an8 

Johnson would not be able to  suglprt h i s  claims on d i r e c t  

appeal. 

Catrtvs engage i n  a strong preamption cowel le  

repmesentation waus effect ive.  Where as herer the  claim is 

braught on d i r e c t  appealr the reviewing court w i l l  not 

consider mttens outsride the trial record. 'The W a n  is on 

the Befendant al leging ineffect ive 8lsrrsi~tanae of cwnerel to 

ahow def ia ien t  rrepredaantatfon baaed on the  - State 

V, McEP~~lanBr127 WR02d 322,3351899 P.201 1251 (1995). C l a i m  

of ineffsbctive aarrsistmce of counarel not reviewable for t he  

first tiam on appeal unless the record ia erufficiently 

&velopd to allow such a &termimtfon- United S ta te8  v, 

And&w~~~ 75 tr.M 552,557 (9th Cir.1999). - 
w r ~ r d  of arufficietnt aon?pletm9esW to permit efileetfve 

appellate review of h i s  or her claim. Ccgwedge v. United 

396 U.8, 438, 82 S.Cto 917,8 LoEd.2d 21 (1%2). 



Thier motion  ha^ been brought before t h i s  Court i n  the 

i n t e r e s t  of jus t ice  and not for the pu-e of &lay or 

t a c t i c l e  advantage, but w i l l  help insure t h a t  the trial 

court  reconetructa t h e  t r i a l  record, 810 the record ia 

ccaplete for t h i e  Cuurt t o  properly review t h e  iasustre 

prewnted t o  t h i s  Court. 

Pleam take notice that JohncMM il~ a m--lawyer filing 

t h i s  action pzm m, w i t h o u t  the benifit of counsel and 

maquest this Court afford liberal construction to h i s  

gleadinge anel f i l l i n g ,  i n  keeping i n  acwrdmce with Eiainets 

v. Kerrmrr404 U.S. 519,520 (1972) 

An appellate Court must follow Sup- Court pr6acedent 

an8 m y  not overrule t h a t  authority. An Appeals Court may 

aff i rm a judgment on any val id  grownds oupprted by the  

remrd, whether or mt brought 88 BR iabw i n  the briefam 

State v. W4~3iatns193 MI. App. 340,383 (1988). Furthsrmce 

'the Ccmartitution of the United Stat- is the euprem law of 

the ~~uKI.* art. 1, $2 W-h. Oonet. 

nr. CdOJmxoer 

E3eeause t he  reeorU Pa not cmp1ete to support the claim 

Johneon inter& to raise pro rn in  his SAG Johnson respect 

f u l l y  request: t h i a  Court grant ra s t a y  of gmceedinge pending 

the t r i a l  Corurt'e rw~ner t ruc t ion  of the recard. 



If apgelatte c o ~ l  does not motion the trial Court to 

reconstruct the rword m Johnson hoge~ and prays t h i s  

Court orckrn the trial trial court to reoonartruct the record 

or order Lisa Tabbut to motion the trial court to 

Johnson also rwpat: t h i s  Court glcsnt an WID~IARY 

HPsARZNO to deternine why d o t  of the voxbatb report of 

proceedings was not r8corBed i n  to insure Johnson's 

conertitutional right to a complete record. 

I DANXlekL C. J'CmSM b a l m  under the penalty of perjury 
unrBer the laws of the State of Wmhingtrsn that the fact& aeet 
out in this mtim sre bmi and axreet itnd the Bax;Tumpenw X 
pla& fn AjaBtZWBIX A dvld 13 of Mae mtfm are true anB 
eOrt-t oogiea aa X aal ccrcrrpetent to tsst i fy  to Ute fact8 
stlateel herein this mtim for which I have fir& hand 
kncrw;ledge wll- otherwise retat&. 

U#& 
LZANI[Eb VJQHkSQk?, PRO SE 
STA% @ W ~ 3 N O r o N  
03a#mWQtALLAPr 
1830 CREST WAY 
CLALLAM BAY, WA. 983264723 





regularly monitoring the courtroom to make sure 

that witnesses are not present and that each of 

them has instructions as witnesses that they are 

not allowed to be in the courtroom during any part 

of the trial except their testimony, so - - .  

Since I can't recognize witnesses, then I'm 

not in a position to do anything except rely on 

that. 

Anything else? 

I have permitted the TV camera to be 

present. Obviously the jury won't be photographed. 

(To clerk:) So bring in the jury, then. I 
And I'll remind counsel one last time, there 

are microphones in the courtroom. You need to be 

near one while you're speaking. If your voice is 

not being recorded, my judicial assistant will come 

out and tell you to get near a microphone or speak I 

up. I don't want to have to break up the flow of 

your opening, but it needs to be recorded, so - - .  

(Pause  i n  p r o c e e d i n g s ;  j u r o r s  r e e n t e r  cour t room.  ) 

THE COURT: Welcome back, ladies and gentlemen, 

and I hope you had a good recess. I'm now going to 

read to you a couple of additional instructions, 

then we'll hear the opening statements of the 

parties. 



P E Q c g E Q L l G S :  - I 
(The following proceedings took place 08/21/06:) 

THE COURT: I thank everyone for their 

cooperation in moving this matter around to this 

courtroom. Hopefully we'll be able to get back up 

into Department 5 this afternoon, but - - .  

Are we ready to proceed? Matters we need to 

deal with before the jury's brought in? 

MR. HARLAN: Just --  just curious, Judge, in 

terms of the -- the malfunction with --  with the 

camera. Do we know what kind of record we have 

from last Friday prior to --  

THE COURT: Oh, yes, I don't think you're gonna 

have any things you can talk about at a later -- 

MR. HARLAN: (Indiscernible; laughing) --  

THE COURT: -- proceeding. 

MR. HARLAN: --  just checking, just checking. 

THE COURT: No, we do attest every day to --  and 

we're constantly monitoring back there to make 

sure. That's why Andrea comes out if you're not 

around a microphone, and she'll probably have to do 

a little more of that today because there are fewer 

microphones in the courtroom. 

But the reason that we were having a -- 

we're moving today is because this morning when she 



came in to do the daily test of the system, we 

discovered that one of the cameras was showing a 

I blue screen when it --  and it was the witness 

camera. We were picking up audio but not video. 

And rather than risk that the audio would go 

out, we decided to come down here. 

We have somebody coming who is supposed to 

make repairs, and hopefully we'll get back up into 

the other courtroom, but --  

MR. HARLAN: Very good. 

THE COURT: No, we --  we constantly check the 

system now to make sure that it's recording, so -- 

MR. HARLAN: I understand. 

MR. WEAR: Your Honor, I do have one motion 

before we get underway, and that is that the 

autopsy photographs, which are on the witness's 

chair, that they be reviewed by the Court on the 

issue of whether or not they're cumulative and 

whether or not they are so inflammatory that they 

need to be reviewed and (inaudible) for that 

reason. 

THE COURT: All right. 

MR. HARLAN: Mr. O'Dell would join in that 

motion. 

THE COURT: Dr. Wickham is the first witness 
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the thoughts going through Mr. O'Dellls head 

(inaudible). It's incumbent upon the State to 

establish that he had knowledge that --  that 

Balaski, Rekdahl and Johnson were going to that 

location with the intent to go into Jerry Newman's 

home and commit the burglary. 

They have to prove beyond a reasonable doubt 

that he had those thoughts in his head before the 

burglary occurred. It's not sufficient to show his 

reaction (inaudible) events afterwards to a certain 

extent (inaudible) . 

( T h e r e  i s  s o  l i t t l e  a u d i b l e  i n  t h i s  argument  due t o  t h e  

c o n s t a n t  c u t t i n g  o u t  o f  microphones ,  where M r .  Harlan 

i s  s t a n d i n g  ( i n  f r o n t  o f  t h e  j u r y  and n o t  on a 

m i c r o p h o n e ) ,  i n  a d d i t i o n  t o  t h e  e l e c t r o n i c  n o i s e s  

i n s e r t e d ,  t h a t  i t  i s  f u t i l e  t o  a t t e m p t  t o  t r a n s c r i b e . )  

THE COURT: Ladies and gentlemen of the jury, 

it's about 6 P.M. Of course, you've been here all 

day. Would you prefer to continue to listen to 

closing arguments, or are you prepared to take a 

break? 

Let me just see a show of hands as to how 

many of you want to take a break at this point. 

All right. Well, even if one you wants to 

take a break, that's good enough for me, so --  



2879 

j ? B Q c g g Q L ? G s :  

(The  f o l l o w i n g  p r o c e e d i n g s  t o o k  p l a c e  on 0 8 / 2 9 / 0 6 : )  

THE COURT: All right, please be seated. 

MR. HARLAN: I just want to put on the record I 

got on the elevator at (inaudible) 8:30 

(inaudible). The door was about to close and juror 

No. 3 (inaudible), said hello to me. I didn't 

(inaudible), didn't acknowledge her at all. 

THE COURT: All right, well, we've previously 

instructed them that that would happen, so 

(inaudible). 

Anything else? 

(To clerk:) All right, bring in the jury. 

( P a u s e  i n  p r o c e e d i n g s ;  j u r o r s  r e e n t e r  c o u r t r o o m .  ) 

THE COURT: Welcome back. (Inaudible) arguments 

in the case, and Mr. Harlan (inaudible). 

MR. HARLAN: Thank you, Judge. (Indiscernible) 

last night at 6:00 and (inaudible) evidence, I want 

to recap very briefly where we - -  where we went, 

where we came from and where we are right now. 

Very short, maybe a couple minutes in terms of 

(inaudible) . 

Number one, Mr. O'Dell lacked (inaudible) 

knowledge (inaudible) accomplice in this event 

because he didn't know (inaudible) Balaski, Johnson 
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and Rekdahl had the intent to commit burglary in 

Newman's house (inaudible) vehicle. 

1 We talked about the burden of proof and the 

three (inaudible), basically the cornerstone of the 

American criminal justice system. And we talked 

about (inaudible) incorporated into that - -  into 

that instruction (inaudible). It's the - -  it's the 

burden of proof, presumption of innocence, proof 

beyond a reasonable doubt, we went through that and 

incorporated that into a diagram. 

And ultimately (indiscernible) as it relates 

to Mr. O'Dell the only issue here is (inaudible) 

Mr. O'Dell is whether or not Mr. O'Dell had that 

requisite knowledge or not. 

And we talked about and we started 

incorporating evidence into that diagram. Now, 

look at that (indiscernible and (inaudible)). 

( T h e  r e c o r d i n g  i s  o n c e  a g a i n  t o o  p o o r  a n d  t o o  s p o r a d i c  

t o  t r a n s c r i b e .  ) 

MR. SENESCU: Ladies and gentlemen, I'm sure the 

last thing you want to hear is to have another 

lawyer (inaudible). But I can assure you that this 

is the last (inaudible), the last argument that 

you're gonna hear in this case. 

And as the State does have the burden of 
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