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ARGUMENT 

Responcit.nt concedes that the court-s instructions. including the 

. . "to convict" il~struction. "Lvcre not an accurate statement of thc lau ... 

Rricf of Respondent, p. 1 .  Rcspondcnt goes on to address on11 one error 

in the '*to COIIL ict*' i~lstructioll: the caul-t's h i l~ i re  to require proof'that thc 

acc~ised drox-e '.it1 a rechless manner." Brief' of Respondent. pp. 1-3. 

Respondent apparentl~ concedes that the other instructional el-sors raised 

in the Opening Brief require reversal. See Appellant's Opening Brief. p. 

7. 11lc jurq n a s  pcrnlitted to con1 ict uithoi~l finding that ( I  ) the ofilcer 

ga\c '-a visual or audible signal" to stop. (2)  Mr. Roller'a attempt to elude 

occurred nfrer he was signaled to stop. and ( 3 )  h4r. Roller drove in a 

reckless manner ~ r f f e r  he mas signaled to stop. Instruction No. 13, 14. 

Supp. CP. Tl~ese errors in tlie court's instructions require reversal of the 

conviction. 

Respondent's argument regarding the single error it does address 

are not persuasi~ e. Bq omitting the requirenlent that the state pro\ e Mr. 

Kollzr d r o ~  e '.in a reckless nlanner." the court's instructions alloned 

coil\ iction u ithout proof bcjond a reasoliablc doubt of ever) elcmetlt of 

the offense. Respondent erroneously contends that driking "in a manner 



indicating a \\antoil or uillful disregard for the lixes or  propert! ofothcr\" 

. . 
sets forth a higher standard than dri\ ill$ '.ill a reckless mauncr. Brief of 

Respondent. p. 2. Respondent is incorrect. 

First. thc eluding statute requires proot'of~1~'/11~11 recAlcss driving. 

H! contr'ist. the instruction gi\ en b? the C O L L I . ~  allo\zcd con\ iction i f  Mr. 

Koller'\ dri.i ing indicated tli,tt he liad a particular mcntal ctatc. regardless 

of \<hcthcr or not his dri\ ing -as rtckless. ( o177/1~it.e KCW 46.6 1.024( 1 ) 

\bit11 In~rruction No. 13. Supp. CP. If the jur! thought that Mr. Rollcr's 

dri\ ing -as not actuallq reckless. but gleaned from his dri\ ing that he had 

a '-manton or \\illfi~l disregard for the or propertj of others." thc 

instruction authorized them to co~l t ic t  exen tllough he mas not dt-ixing in a 

reckless manner. For example. if a car is speeding 011 a deserted road. a 

ius~ could concl~~ilc that the d r i ~ e r  is not actual1 d r i ~  iilg --in a reckless 

. . mclniicr. but still dccide that the act of specding establishes the dr i~cr ' s  

\\antoll or nil lf~il  disregard for the 1i.i es or propei-t~ of others. 

Second. hakilig failed to require proof' of drix inp '-in a reckless 

manner." :he court also neglected to instruct the juq  that con\. iction 

required proof that Mr. Roller drox e '-in a rash or heedless manner. 

iiidil'ferent to the consequences." State I' Koggenkan~p. 153 M7n.2d 6 14 at 

622. 106 P.3d. 196 (2005). ISthe jur? t iencd the -'\%anton or willful" 



4tandard as something less than "rash or I~tedlu\b and indiJ'fcrc11t the 

con\i.cli~encil\." t h i i  t.~.ror a140 ~.educi.d t l ~ e  131osecution's burden o f  prool.. 

b I1et.c instructional errors relic1 e thc state of its burden to pro\ c 

cach element. prejudice is presumed. Slc~fc 1, T/7oi71(1\. 150 Wn.2d 82 1 at 

( 1 gc17). Re~ersal  is required ~1n1t .c~  the state establishes bcjond a 

reaso~~able  doubt that the error is harmless. S/rr/c I .  ,Jo17c.c. 106 Urn. App. 

40 at -45. 21 P.3d 1172 (2001 ). S'ce S/u/c. I '  BT-~IISI~. 147 W11.2d 3 3 0  at 341. 

5 8  P.3d 889 (3002): Z L ' L ~ I .  1% J I ~ ~ / C ~ / . \ I L ~ I C ~ .  527 IT.S. 1. I10 S.C't. 1837. 

I .t:d. 7d 439. (1087). Respondent does not suggest the error 1iel.e nas  

11:~rmless beqond a reasonable doubt.' Acco~.dingl>. Mr. Roller's 

cons iction for Attempting to Elude must be re\.ersed. and the easc 

remanded for a new trial. 

11. A s u t  LT I \  1 HE SECO\D DEGRI I, RFQC lRES PROOF PfIAT T H E  
D E F E ~ D  \ \  r A( T F D  I ~ D E R  c IRC I m r  ~ V C E I  \OT ~ \ 1 0 1  \ I  I \ G  PO 

AY\ \L  LT I \  T H F  FIRST DEGRFE. 

Respondent has hiled to address Mr. Roller's argumeilts regarding 

the sufkicienc~ of the Information and the adequac~. of  thc "to con~ic t "  

I Respondent concedes the error. but suggests that it did not reliel'e the state of its 
bur-den. and thus is not of constitutional dimension. Brief of Respondent. pp. 1-3. 



instruction for Counts 1 and 11. According]!. Mr. Roller stands 011 thc 

argument made in his Opening Brief. 

111. l<C'\v 94.36.021 ( I ) ( ( )  \ I O L ,  t r F \  1 I i F  4EI'4H\TlOh 01. YO\.+ EK\. 

7 he \i ashington Supscmc Court hcii '~ccepted re\ iem of SILIIC 1' 

( II(I\.LJ: 134 12 n..2pl1 657. 142 P.3d 1 1 10 (2006). I hc Supreme ( 'ourla\  

deci\ion in that casc nil1 control tho outcomc ol' Mr. Kollcr's separation ol' 

poners argument. Accordingl!. Ms Rollcs stands on the argumcnt made 

i l l  his Opening Brief. 



CONCLUSION 

For tlic foregoing reasons. Mr. Rollcs's ~on\~ict ions must be 

reversed. Counts I and I1 l i i~~s t  be dismissed without prejudice. bccause 

the Infornliation uas deficient. All threc counts must be remalicied Sos a 

nc\f trial bcc~~usc  of' errorh in tlic coul.t' \ in\tructions. 

Kt.\pectfi~ll> \ubmitrccl on Jul!. 20. 1007. 

'M'orne) for t h e ~ i ~ p ~ c l l a n t  

':Qtbrne) for the Appellant 
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