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I. ASSIGNMENTS OF ERROR 

1. The trial court erred in entering Finding of Fact #6. 

2. The trial court erred in entering Finding of Fact #16. 

3. The trial court erred in entering Finding of Fact #25. 

4. The trial court erred in entering Finding of Fact #26. 

5 .  The trial court erred in entering Finding of Fact #32, in that 
the estate should have been closed by no later than the end of 
1993. 

6. The trial Court erred in entering Finding of Fact # 47. 

7. The trial court erred in entering Finding of Fact # 48. 

8. The trial court erred in entering Finding of Fact # 49. 

9. The trail court erred in entering Finding of Fact #5 1. 

10. The trial court erred in admitting into evidence the balance 
sheets prepared by Frank Johnson that were exhibits #16 and 
#17 and in entering a judgment requiring that those be used to 
establish the proper estate balances as of 2004. 

1 1 .  The trial court erred in failing to find a breach of fiduciary 
duty in Gerald Johannes making the $1 88,000 loan to James 
Johannes in 1998, and in failing to find Gerald Johannes 
received benefits from said loan. 

12. The trial court erred in ref~ising to grant damages placing the 
trust beneficiaries in the position they would have been had 
the estate closed in 1993. 

13. The trial court erred in failing to grant a judgment awarding 
the estate a $28,000.00 CD cashed by Gerald Johannes on 



April 19. 1993 and not accounted for in the estate, together 
with interest at 12% per annutii. 

14. The trial court erred in failing to award a judgment to the 
estate in the sum of $29,857.00 in fillids that were missing 
from the estate account at the end of 1993, plus 12% interest 
per annum since that time. 

15. The trial court erred in failing to grant a judgment to the estate 
for $44,403 .OO for the overpayments to Puget Sound National 
Bank made by the personal representative for debt that could 
not have belonged to the estate, plus prejitdgment interest. 

16. The trial court erred in failing to grant a judgment to the estate 
for $2,093.00 in funds from United Bank, that were not 
accounted for by the Personal Representative, together lvith 
12% interest since May 19, 1989. 

17. The trial court erred in failing to find that the debt owed by 
Gerald Johannes to the estate as of the date of the death of 
Evelyn Johannes was $33,769 rather than $13,769. 

18. The trial court erred in failing to find that $100,000 in bonds 
held in the name of Evelyn Johannes at the time of her death 
belonged to the estate and were not the property of Gerald 
Johannes. 

19. The trial court erred in entering Conclusion of Law #4 by 
failing to rule that the estate should have been closed by the 
end of 1993, and by failing to award damages for the Personal 
Representative's failure to timelj close the estate. 

20. The trial court erred in entering Conclusion of Law # 5 ,  to the 
extent it incorrectly computed the damages on account of the 
breach of fiduciary duty. 

21. The trial court erred in entering Conclusion of Law #6. 



22. The trial court erred in entering Conclusion of Law #7. 

23. The trial court erred in entering Conclusion of Law #8. 

24. The trial court erred in entering Conclusion of Law #9. 

25. The trial court erred in entering Conclusion of Law #lo .  

26. The trial court erred in entering Conclusion of Law #11. 

27. The trial court erred in entering Conclusion of Law #12. 

28. The trial court erred in entering Concl~~sion of Law #13, to the 
extent it  failed to amard preji~dglnent interest. 

29. The trial court erred in entering Conclusion of Law #20. 

30. The trial court erred in entering Conclusion of Law #21. 

Z ISSUES RELATED TO ASSIGNMENTS OF ERROR 

1. How long does a Personal RepresenLat~\e have to close dn 
estate under RCLT7 1 1  48 010 after the Federal Estate Tau 
closing letter is received, all property of the estate is sold, and 
the estate is completely liquid? 

2. What is the measure of damages for a Personal 
Representative's breach of fiduciary duty to timely close an 
estate? 

3. Is a Personal Representative's breach of fiduciary duty to 
timely close an estate subject to estoppel? 

4. Is hearsay that is objected to at trial admissible in evidence? 

5. Does the Personal Representative have the burden of proof 
regarding the accuracy of the accounting of an estate? 



6. When funds are missing from an estate and a judgment is 
rendered for them, what is the interest rate to be paid by the 
Personal Representative on the anlounts found to be owed? 

7 .  What are the elements of a gift and who has the burden of 
proof of those elements? 

8. Is i t  a breach of fiduciary duty for a personal representative to 
make an unsecured loan from the estate, and what is the 
liability of a personal representative who benefits from an 
unsecured loan made to a beneficiary of the estate? 

III. STATEMENT OF THE CASE 

Cross-appellants Sherry K. Ferrante, Kathleen D. Yormark, Jeffrey 

W. Johannes, Matthew S. Johannes and Tim F. Johannes, (hereinafter 

collecti\.ely referred to as the "Johannes grandchildren") are the 

grandchildren of decedent Evelyn C. Johannes. They are remainder 

beneficiaries of a trust established under the last will and testament of the 

decedent, comprised of 40% of the residuary estate (Ex.  7)) .  The Johannes 

grandchildren accept the statement of the case stated in the brief of appellant 

James Johannes. 

IK ARGUMENT 

1. STANDARD OF REVIEW 

The appellate court applies a "substantial evidence" standard of 

review to findings of fact. The finding of fact needs to be supported by 



substantial evidence. Thortzdike v. Hesyeriatz Orchards, Inc., 54 Wn.2d 570, 

575,343 P.2d 183 (1 959). Substantial evidence exists "ifthe record contains 

evidence of sufficient quantity to persuade a fair-minded, rational person of 

the truth of the declared premise." Kirzg Courzty v. Washingtorz State 

Bozitzdary Review Board, 122 Wn.2d 648, 675, 86 P.2d 1024 ( 1  993). 

The trial court though cannot make factual findings without 

evidentiary support in the record. The appellate court can reverse an 

erroneous finding of fact when the reviewing court on the entire evidence is 

left with a definite and firm conviction that a mistake has been committed. 

Atzclzeta v. Duly, 77 Wn.2d 255, 259-60. 461 P.2d 531 (1969). 

Generally, conclusions of law that deal with a question of law in a 

judge-tried case, are subject to de novo review, and it is an abuse of 

discretion if the decision is based on an erroneous view of the law. See 

Marriage of Scatzlotz, 109 Wn.App. 167, 174-175, 34 P.3d 877 (2001). 

2. THE TRIAL COURT ERRED IN FAILING TO AWARD 
DAMAGES ON THE FAILURE OF PERSONAL REPRESENTATIVE 
TO TIMELY CLOSE ESTATE. 

The trial court misapplied the law regarding the personal 

representative's duty to close the estate. The Johannes grandchildreil adopt 



the arguments made by appellant James Johannes' brief on the issues of the 

persot~al sepresentati\.c's duty to close the estate by the end of 1993. 

Why the trial court chose 1995 as the date the estate should have been 

closed is puzzling. The only expert at trial who testified on that issue, Robin 

Balsam, believed that the estate could and should have been closed by the 

summer of 1990 (RP 201). James Johannes and the Johannes grandchildren 

believe at minimum the estate should have been closed in 1993, when the last 

non-liquid asset in the estate, a four-plex, was sold in April of 1993. By that 

time the estate was completely liquid and there were no obstacles whatsoever 

to closing the estate (RP 452, 463). 

Of even greater concern though is the trial court's ruling there were 

no damages on account of the breach of the fiduciary duty by Gerald 

Johannes in failing to timely close the estate. The trial court found that the 

estate should have been closed prior to 1995, which would have required the 

trust to be funded in order to close the estate. The difference between the 

argument of appellant Janies Johannes and Johannes grandchildren that the 

estate should have been closed in 1993. versus the ruling ofthe trial court that 

it should have been closed prior to 1995, is only at most a one year 

difference. 



Regardless of whether the estate should have been closed by the end 

of 1993 or prior to 1995 as the trial court ruled, the loss to the Johannes 

qrandchildren was that a trust to which they were residuarybeneficiaries, was 
L 

not funded as it should have been, and invested as a long term tnlst wo~lld 

have been. 

The failure to timely close the estate and fund the trust caused 

significant damage to the tmst. Financial expert Rick Wyrnan opined that if 

the trust had been establ~shed at the end of 1993, the appropriate long-term 

investment strategy for this trust was a mix of sixty percent 60% stock and 

forty percent 40% bonds (RP 259-262). Mr. Wyman then used the S & P 500 

Index in establishing the trust should ha\ e had a balue at the end of 2005 in 

the amount of $616,110, which is an approximate 8% return per year (Ex. 

122). hven ~ f t h i s  court adopts the conclus~on orlau ofthe tridl court thdt the 

estate should have been closed prior to 1995, the trust still has been damaged 

as testified to by Mr. Wyman, albeit the calculations of Mr. Wyman for the 

year 1994 should be disregarded. 

This approach as testified to by Mr. Wyman has been called the total 

return approach, with the objective of restoring the tr~lst to the place i t  would 



have been but for the breach of the fiduciary duty. The rule is stated in 

"Restatement of Trusts (Third) 9 205: 

\4 205 Trustee's Liab~lity 111 Case of a Breach of Trust 
A trustee who commits a breach of trust is 

(a) accountable for any profit accruing to the trust through 
the breach of trust; or 

(b) chargeable with the amount required to restore the 
values of the trustee estate and trust distributions to what 
they would have been if the trust had been properly 
administered. 

In addition. the trustee is subject to such liability as necessary 
to prevent the tr~istee from benefitting personally from the 
breach of trust (see 5 206). 

[Emphasis added.] 

A comment on the total return approach is also in Restatement of Trusts 

(Third) 5 2 1 1, comment c: 

The total return approach to damages in new $ 5  205 and 208- 
21 1 is extended to breaches of trust with respect to general 
investment authority. This approach is facilitated by the 
ready availability of relevant performance data in the 
modern financial world and is appropriate to the avowed 
objective of the traditional approach (e.g., Restatement, 
Second, Trusts 9 205(c)) as well as that of the newer 
approach of this Restatement-that is, the goal of restoring 
the trust estate and beneficiaries to the position they 
mould have been in if the trust had been properly 
administered. 

[Emphasis added.] 



The state of Washington adopted this approach in Baker Boyer Bank v. 

Carver, 43 W1i.App. 673,719 P.2d 583 (1 986), where the beneficiaries ofthe 

trust put forth testimony of an investment expert who testified the trust estate 

should have contained between forty to sixty percent in equities, and the 

remainder in bonds. The Court of Appeals affirmed the trial court, holding it 

was proper to use the testimony of an investment expert in determining the 

damages the beneficiaries are entitled to recover stating, supra at 686: 

Since the court found the Bank should have placed 40 percent 
of the f~lnds in equity securities (approximately $77,600), the 
measure of damages should properly reflect the increase in 
their value. . .The court found that the stoclc equity market, as 
measured by the broad stock indexes, rose approximately 20 
to 22 percent during the trusts administration. If properly 
diversified, the trusts should have totaled $17 1,270 when 
liquefied. Instead, the trusts totaled approximately $130,250. 

The trial court by refusing to award damages on account of the breach of 

fiduciary duty by Gerald Johannes in failing to tiinely close the estate 

essentially excused this breach of fiduciary duty. 

3. ESTOPPEL DOES NOT APPLY TO THE JOHANNES 
GRANDCHILDREN. 

The trial court found in conclusion of law 12 that James Johannes 

eilcouraged and directed Gerald Johannes to delay the closing of the probate 

and that he should be estopped from benefitting therefrom. One of the 



problems with that conclusion is there were other beneficiaries of the estate 

comprised of the Johannes grandchildren. The record is devoid of anything 

the Johannes grandchildren did as beneficiaries that the doctrine of estoppel 

would apply against them. They had nothing to do with any representations 

made by James Johannes. The only way the Johannes children are made 

whole is ifjildgment is awarded against Gerald Johannes in an amount equal 

to put the trust in the position it would have been if the estate had been 

properly closed, the trust funded and invested as testified to by financial 

expert Rick Wyrnan. 

In regards to any argument of Gerald Johannes if the trust had been 

funded, that possible requests ofJames Johannes for distributions of principal 

would have exhausted the trust assets, there are a number of problems with 

that argument. Tt states facts not in e ~ i d c n c e  especiallj, since tliere \\.as only 

one distribution over the years to James Johannes, which was the $68,000 in 

1995, when at the same time Gerald Johannes received $1 02,000. 

But i t  also disregards that if the trust had been funded it would have 

been managed by an independent trustee. That independent trustee would 

have had duties to each of the classes of beneficiaries pursuant to RCW 

1 1.100.045. Any proposed distribution ofprincipal to James Johannes would 



have been under what is known as an ascertainable standard. James Johannes 

could not compel a distribution of principal. The only expert who testified at 

trial as to the analysis that a trustee would do when dealing with the rights of 

an income beneficiary versus a residuary beneficiary as is the case with this 

trust, is Robin Balsam. Ms. Balsam testified at great length on the analysis a 

trustee would go through before authorizing principal distributions to an 

income beneficiary like James Johannes. She testified someone like James 

Johannes would have had to show a specific need for distribution of 

principal, and made full finalicidl disclosure. E ~ c n  thcii tlic trustee nould 

evaluate whether or not to make a distribution of principal. In fact. because 

of the fiduciary duty of the trustee to the residuary beneficiaries, the 

likelihood of significant principal of a trust being exhausted for the benefit 

of an income beneficiary is extremely unlikely. (RP 207-209,227-229,247). 

Any argument that James Johannes would have exhausted the principal ofthe 

trust is simply rank speculation. 

4. 1998 LOAN BY PERSONAL REPRESENTATIVE WAS A 
BREACH OF HIS FIDUCIARY DUTY. 

The trial court found several breaches by Gerald Johannes of his 

fiduciary duties as personal representati~ e for the estate, but the court held in 

conclusion of law 8 the $188,000 loan from the estate to Janles Johannes in 



March of 1998 was not a breach of a fiduciary duty by Gerald Johannes. 

There 1% cse se\ er'll Issues L\ 1t1i the I O ~ L I I ,  ~nclucllng i t  I\ '1s ~~nsec i~red  as \\ell 

as there is no legal authority that allows a personal representative to make a 

loan l ~ k e  the one made by Gerald Johannes to James Johannes. 

Of greater concelii though was that Gerald Joliannes benefitted from 

that loan. This was testified to by accountant Tom Pagano who performed 

accounting services for both Puyallup Valley Cold Storage and Valley 

Packers (RP 99- 100). Valley Packers was an entity that was owned by James 

Johannes, while Puyallup Valley Cold Storage was one that Gerald Johannes 

owned 51% and James Johannes owned 49% (RP 103-104). Mr. Pagano 

made an analys~s of the $188,000 loan in 1998 that was made by the estate 

to James Johannes. At that time Valley Packers owed Puyallup Valley Cold 

Storage significant storage charges, and fi-om that loan $1 06,000 was used by 

Valley Packers to pay the overdue storage charges to Puyallup Valley Cold 

Storage (RP 1 04). 

Gerald Johannes thereafter received substantial benefits from these 

monies from Puyallup Valley Cold Storage. That included $23,445 in 

addltlonal salary in 1998; $22,542 of 1997 accrued pension that was paid in 

1998; a note payable to him in the amount of S24,735 owed to him by 



Puyallup Valley Cold Storage was paid oft'; Gerald Johannes received 1998 

dividends from the corporation of $12,000; and, Gerald Johannes received 

payments on an auto loan of $6,576. The analysis of Mr. Pagano is that the 

benefits Gerald Johannes received from the $188,000 loan made by the estate 

to James Johannes, was in the amount of $89,298. (Ex. 120 and RP 104- 

Expert Robin Balsam testified the 1998 loan in the amount of 

$188,000 from the estate to James Johannes was an improper transaction. 

Further, Ms. Balsanl testified if Gerald Johallllcs rece i~  ed benefits from thc 

loan, that it was self-dealing and contrary to his duty of loyalty to all the 

beneficiaries of the estate. (RP 205-206) 

RCW 11.68.090, which deals with the powers of a personal 

representative that has non-intervention powers, indicates that a personal 

representative is bound by the duties of a trustee under RCW 1 1.100, et seq. 

That includes that a fiduciary has the following duty to beneficiaries ~mder 

RCW 11.100.045: 

Fiduciary - Duty to beneficiaries. A fiduciary shall invest 
and manage the trust assets solely in the interests of the trust 
beneficiaries. If a trust has two or more beneficiaries, the 
fiduciary shall act impartially in investing and managing the 
trust assets, taking into account any differing interests of the 
beneficiaries. 



There is no evidence Gerald Joliannes eyer consulted with or considered the 

positions of the Johannes grandchildren, who were also beneficiaries of the 

estate. He never told the Johannes grandchildren that he did not intend to 

fund the trust. He never told the Johannes grandchildren of any of the 

distributions of the estate, including the $1 88,000 loan to James Johannes. 

Gerald Johannes indicated that he thought James Johannes uas 

communicating what was happening with the estate to the Johannes 

grandchildren (RP 297-298). Gerald Johannes violated his fiduciary duties to 

the Johannes grandchildren, despite his knowledge that the purpose of the 

trust was to protect the interests of the Johannes grandchildren (RP 3 10). 

A fiduciary is also strictly prohibited from self-dealing as stated in 

RCW 1 1.100.090: 

Dealings with self of affiliate. Unless the instrument creating 
the trust expressly provides to the contrary, any fiduciary in 
carrying out the obligations of the trust may not buy or sell 
investments from or to himself, herself, or itself or any 
affiliated or subsidiary company or association. 

The 1998 S 188,000 loan fro111 the estate to James Johailnes violated 

both RCW 11.100.045 and RCW 11.100.090. Gerald Johannes cannot show 

that he acted impartially in managing the estate assets in making this loan, 

nor did he take into account the differing interests of the beneficiaries, 



including the Johannes grandcl~ildren. That Gerald Johannes ended up 

profiting fro111 this loan since the majority of it was used to pay off storage 

charges ofa corporation that he controlled, violated RCW 1 1.100.090. Gerald 

Johannes cannot show that he acted in good faith in making this loan or that 

it was in the best interests of the heirs. See Estate of Larson, 103 Wn.2d 5 17, 

The personal representative stands in a fiduciary relationship 
to those beneficially interested in the estate. He is obligated 
to exercise the utmost good faith and diligence in 
administering the estate in the best interests of the heirs. 
Hesthngen v. Hnrby, 78 W.2d 934, 481 P.2d 438 (1971). 

The case ofEstate of Wi~slow, 30 Wn.App. 575, 578, 636 P.2d 505 

( 1  98 1 )  also expressly stated that a tiduciary like Gerald Johannes has an 

undivided loyalty to the beneficiaries and that he is not entitled to make a 

profit from the estate: 

The court lutcr cxtellded this reasoning to a case in\  011,ing a 
nonintervention will. In re Estate ofJohnson, 187 Wash. 552,  
554-55, 60 P.2d 271, 106 A.L.R. 217 (1936). 

The law is that a trustee is under a duty to the 
beneficiary to administer the trust solely in the interest 
of such beneficiary, and, in doing this, an undivided 
loyalty to the trust is required. The tnistee is not 
permitted to make a profit out of the trust . . . . An 
executor, or executrix or administrator of an estate of 
a deceased person acts in a trust capacity, and must 
conform to the rules governing a trustee. 



The actions of Gerald Johannes in causing the estate to make an 

unsecured loan of $1 88,000 to James Johannes was clearly a breach of his 

fiduciary duties in that he failed to exercise good faith and diligence as is 

required by lau . That Gerald Joharmes profited from tliis loan \+as prohib~ted 

self-dealing in his capacity as personal representative of his mother's estate. 

5. THE TRIAL COURT ERRED IN FAILING TO INCLUDE 
ASSETS IN THE ESTATE THAT WERE NOT ACCOUNTED FOR 
BY THE PERSONAL REPRESENTATIVE. 

The brief of appellant James Johannes on pages 24 through 37 

identify numerous assets that were shown to exist in the estate that the 

personal representative did not account for, yet the trial court failed to grant 

judgment for these items. These items were as follom~s: 

1.  1993 certificate of deposit from Key Bank lvith a value 
between $21,000 and $28,000 (RP 139, 140). 

3 -. A bank account with United Bank in the amount of $2,093 
that the personal representative admitted was not acco~lnted 
for in the estate (RP 87-89 and Ex. 25, pg. 3). 

3 .  Lnaccounted for n i ~ s s ~ n g  nion~es of $13,766 ~n 1990 and 
$1 6,091 as identified by accountant Frank Ault (RP 156 and 
165 and Ex. 1 15). 

4. The $44,403 of unexplained loan payments of $328.59 per 
month to Puget Sound National Bank identified by accountant 
Frank Ault (RP 180- 1 82). 



5 .  A $20,000 credit against a debt ou,ed by Gerald Johannes i l l  

1989, despite there being no evidence 011 the record to support 
a gift (RP 97, 98); and, 

6. $100,000 in Phoenix bonds never endorsed by the decedent to 
Gerald Johannes (RP 282-283). 

The Johannes grandchildren adopt the argunients of appellant James 

Johannes that the trial court should have awarded judgment against Gerald 

Johannes for these items. 

6. THE PERSONAL REPRESENTATIVE HAS BURDEN 
OF PROOF ON ACCOUNTING ITEMS. 

Despite the court finding that Gerald Johannes breached his duties as 

personal representative of the estate by failing to keep complete accou~iting 

records, as well as failing to identify the disposition of several assets, the trial 

court did not impose judgment against Gerald Johannes. An example is the 

missing monies identified by accountant Frank Ault of $13,766 in 1990 and 

$16,091 in 1993, yet the court held in finding of fact 50 that accountant 

Ault's testimony did not establish that Gerald Johannes took the funds. The 

problem with that though is Gerald Johannes was the fiduciary ui th  the 

If clear, distinct, and accurate accounts are not provided, all 
intendments and presumptions are against the trustee, and all 
obscurities and doubts are to be taken adversely to him or her. 



For each and every asset unaccou~ited for, the trial court should have 

entered judgment against Gerald Johannes in a~nount equal to those itellis, 

plus prejudgment interest at 12% per anniun, in order to restore to the estate 

the monies for the missing CD; missing United Bank account, the monies 

identified by Frank Ault ofS29,857 that were missing by the end of 1993; the 

$44,403 on the overpayments to Puget Sound National Bank on the alleged 

loan Gerald Johannes was not able to document as an estate expense; as well 

as the alleged gifts to which there was either no proof in the case of the 

$20,000 credit taken by Gerald Johannes on the $33,769 debt owed by him 

to the estate, and the $100,000 in Phoenix Bonds that the decedent never 

signed over to Gerald Johannes 

7. THE COURT ERRED IN FAILING TO CHARGE 
PERSONAL REPRESENTATIVE WITH OTHER LOSSES IN 
ESTATE. 

The Johannes grandchildren believe under the total return approach 

as adopted by Bnker Boyer Bank v. Gnrver, that this court should put the 

trust in the pos~tion that it would have been in if funded timely. If this court 

adopts the tota! retun, approach p!acing the t r u t  where it should have been 

based on the testimony of Rick Wyllan, tl~en t l ~ e  lack of perfonnaiice by 

Gerald Johannes in investing estate assets, as well as the bad investment in 



K-Mart jimk bonds, and other speculative and ill-advised investments, can be 

disregarded by this court, as well as disgorging any gain on account of the 

self-dealing by Gerald Johannes in making the 1998 loan from the estate of 

$188,000 to James Johannes. 

If this court does not adopt the total retun1 approach though, then the 

court needs to consider the various breaches of fiduciary duty of Gerald 

Johannes after 1993. There are at least three specific instalices that need to be 

addressed. 111 finding of fact 44 the c o ~ ~ r t  found Gerald Johaiines in\,ested 

$297,962 in estate funds in K-Mart junk bonds on November 19, 2001. In 

finding of fact 46 the trial court found a net loss on the K-mart junk bonds of 

$84,000. While the Johannes grandchildren have no disagreement with the 

finding of the court that the net loss was $84,000, the court failed to award 

any prejudgment interest on the $84,000. Prejudgment interest has been 

defined as a make-whole remedy and is proper when the amount of the funds 

at issue is liquidated, which means the amount can be calculated xvithout 

reliance on opiiiion or discretion. Crest, Iizc. v. Costco Wlzolesale Cory., 128 

!Vn.App. 760, 775, ! ! 5 P.3d 349 (2005). There was no opinion or discretion 

needed to deterniine the $84,000 loss to the estate on account of the K-Mart 

investme~lt. Judgment should have been awarded against Gerald Johannes for 



prejudgment interest on the $84,000 at the statutory rate of 12% after the 

settlement date of August 1 1 ,  2003 (Ex. 1 17). Additionally, the trial court 

failed to award damages from Gerald Johannes for the period of time the 

estate lost the use of investing the funds of $297,962, on the K-Mart bonds. 

The bonds were purchased on No! ember 19,2001, and the estate lost the use 

of those monies of $297,962 from November 19, 2001 through August 1 1, 

2003. Accountant Ault prepared a statement that identified loss to the estate 

from the lost opportunity of investing the $297,962 for tn enty one months at 

8% compounded interest which was $44,6 19, while at 12% statutory simple 

interest the loss was $62,572 (Ex. 1 17). 

Gerald Johannes also had the estate i l l \  est in October of 2000 in high- 

tech stocks, at which time approximatel) t~ ent) percent of the estate assets 

were invested in these high-tech securities (FOF #42 and #43). Despite this 

high concentration in speculative investments and that the estate ended up 

suffering a net loss of $52,542, the trial court did not award any damages. 

Under Washington law, a personal representative has a duty to diversify 

nlll-cllnnt lo RCW 1 ! .!O0.047. .4ccording to t;nd!ng of fact 42, the high tech r "'""""' 

stocks 111 cjuest~on ciere purchdsed 111 October of 2000. They bere  sold on 

January 12,2004 for the net sum of $78,109.69, but still at a loss of $52,592. 



Despite the high concentration of estate assets in specu1ati1.c high-tech 

stocks, the trial court failed to award judgment against Gerald Johannes on 

the loss of $52,592. The trial court failed to award prejudgment interest from 

and after January 12, 2004 on the loss of $52,542. Finally, the trial court 

failed to award any damages on account that the estate had no return on the 

initial $130,652 invested in speculative stocks for the thirty nine months from 

when they were purchased in October of 2000, and when they were sold in 

early Jailuary of 2004 (FOF #42, #43 and Ex. 109). 

Nowhere does the record show Gerald Johannes ever addressins anv 

of the factors as identified under RCW 11.100.020, to determine the 

appropriateness of the investment in the high-tech stocks, which includes 

looking at probable safety of the capital, general market conditions. 

requirements ofthe beneficiaries. as well as a number of other factors that are 

all identified in that statute. 

Also at issue if the trial court does not adopt the total return approach 

of Baker Boyer Bank v. Carver, is the econonlics of the 1998 loail of 

S! 88,000 made by Gera!d Johannes by the estate to James ohannes.  The 

indirect benefit to Gerald Johannes on account of that loan was the S89,298 

in additional salary, accrued pensions, a loan that was paid off to Gerald 



Johannes, dividends received by Gerald Johannes and auto loan payments. 

(Ex.  120). While the Johannes grandcliildren believe the total return approach 

should be used by tliis court in restoring tlie estate to \\,liere it  s l io~~ld ha\.c 

been but for the breaches of fiduciary duty by Gerald Johannes, in the event 

the court does not adopt tlie total return approach then i t  needs to consider the 

true economic loss on account of the K-Mart investment, the high-tech 

stocks, as well as the self-dealing by Gerald Johalines and the benefits of 

$89,298 he received from the 1998 loan made by the estate to James 

Johannes. 

8. THE TRIAL COURT ERRED IN ADOPTING THE 
ACCOUNTING OF FRANK JOHNSON. 

In finding of fact 5 1, the trial court adopted as tlie accounting for tlie 

estate through 2004, two docunients prepared by accountant Fra111< Johnson 

who did not testify at trial and was not subject to cross-examination, Those 

accountings are identified as Exhibits 16 and 17. These were admitted over 

hearsay objections (RP 493-503, 767-769). A review of these documents 

show tliat they are not accountings at all. If anything they are at best a balance 

sheet. The personal representative never put together any sort of accounting 

that can tie together, from year to year, tlie assets and expenses of the estate. 

The Johannes grandchildren join in the argumei~t of appella~it James 



Johannes regarding the Frank Johnson statements, and that the trial court 

erred in admitting and accepting those docui~~ents as acco~untings. 

9. THE ATTORNEY'S FEES AW.4RD TO JOHANNES 
GRANDCHILDREN. 

In conclusiolls of lab 17 and 19, the trial court au  arded the Johannes 

grandchildren a total of $54,153.60 by awarding the Johannes grandchildren 

$27,076.80 in attorney's fees and costs from James Johannes and a like 

amount from Gerald Johannes. The trial court properly noted that the 

Johannes grandchildren were entitled to reimbursement of their reasonable 

fees and costs incurred in the underlying litigation. In the event though this 

court reverses the award of $27,076.80 in attorney's fees and costs awarded 

to the Johannes grandchildren from James Johannes, then the court needs to 

award all the fees and costs incurred by the Johannes grandchildren instead 

from Gerald Johannes. The authority for awarding attorney's fees and costs 

to the Johannes grandchildren rests under RCW 11.68.070, which allows the 

court to award reasonable attorney's fees and costs on account ofthe removal 

of a personal representative who has been granted nonintervention powers, 

as well as ~lnder RCU' 11.96A.150. Also see Allurd v. Pacific ,'Vntional 

Bank, 99 Wn.2d 394, 407-08, 663 P.2d 104 (1983), as well as Estate of 

Jones, 152 Wn.2d I ,  21, 100 P.3d 805 (2004), which states if litigation is 



necessary on account of the multiple breaches of fiduciary duty by a personal 

representative, the personal representative should be responsible for the fees 

and costs of the litigation. The Johannes grandchildren are not the cause or 

reason for the breaches, and they need to be made wlioie on their lees and 

costs incurred. 

10. ATTORNEY'S FEES AND COSTS ON APPEAL. 

The Johannes grandchildren are also entitled to an award of attorney's 

fees and costs on appeal pursuant to the cited authority under RCW 

1 1.68.070, R C b '  1 1.96.4.150 and iuidcr Estate of J o ~ ~ e s  and Allcird, supra. 

V. CONCLUSION 

The trial court found multiple breaches of fiduciary duties by Gerald 

Johannes in his failure to keep adequate records, his failure to timely close 

the estate. the purchase of K-Mart bonds. as well as loaning himself $240.000 

in July of 1998 to buy a house. The trial court found that these breaches were 

substantial enough that Gerald Johannes was removed as personal 

representative ofthe estate. The Johannes grandchildren agree with appellant 

James Johannes insofgr IS jud,-e~t shou!d he entered against Gerald 

Johannes based on the total return approacli as testified to by financial expert 

Rlck Wyrnan, and also in adding back in pre- 1993 items that Gerald Johannes 



failed to account for, including the missing CD of $28,000; the $29,857 

missing from the estate account for 1990 and 1993 as found by accountant 

Fldnl\ Xult, thc $33,303 in lodn pdji11~11ts to Pugct Sound Ndtiolldl Balk thdt 

Gerald Johannes could not explain; the missing $2,093 representing the 

I 'n~ted Bank accou~it thd t  \+as an estate asset. '1s M ell as the cred~t of $20,000 

on the $33,769 debt owed to the estate and the $100,000 in Phoenix bonds 

owned by the decedent that were never endorsed over to Gerald Johannes, 

and statutory prejudgment interest on all these missing items. In the 

altemati~ e. this court should rule tlie estate sliould ha \  e been closed by 110 

later than the end of 1993, and remand the case to the trial court to award 

damages under Washington law as set forth in Baker Boyer Bank v. Gurver, 

and require Gerald Johannes to provide a complete accounting, and in his 

failure to do so direct the trial court to find all ambiguities on any accounting 

issues against Gerald Johannes. Finally, ~f the trial court reverses any 

attorney's fees and costs award in favor ofthe Johannes grandchildren against 

James Johannes, the Johannes grandchildren should recover such fees and 

costs from Gerald Johannes on account of his breaches ofhls fiduciary duties 

as the personal represeiltative of the estate. The court slzould also award the 



Johannes grandchildren their attorney's fees and costs for this appeal, to be 

determined under RAP 18.1 

n 
Respectfully submitted this ' 3  day of May, 2007. 

COMFORT, DAVIES & SMITH, P.S. 

By: 
Brian T. Comfort, W S ~ A #  12245 

of attorneys for cross-appellant 
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Kathy R. Goulet, certifies and states as follows: 

I am a citizen of the United States of America, a resident of Pierce 
County, Washington, over the age of twenty-one (21) years and competent to 
be a witness in the ab0x.e-entitled cause 

That on the loth day of May, 2007, she forwarded a t n ~ e  and correct 
copy ofthe brief of cross-appellarzts in connection with the above-captioned 
matter, by ABC-Legal Messengers, Inc., and by fdcsimile to the Sollow~ng 
address: 

Bart Adams, Esq. 
2626 N. Pearl 
Tacoma, WA 98407 
Facsimile No. 253-752-7936 
Attorney for clppellnlzt 

Brian M. Born, Esq. 
Tulnbull & Born 
Commerce Building, Suite 1050 
950 Pacific Avenue 
Tacoma, WA 98402 
Facsimile No. 253-572-7220 
.4ttoiflne~ for rerpnndcrit~ 

I declare under the penalty of perjury of the laws of the state of 
Washington that the foregoing statement is true and correct. 

Dated at Tacoma, Washington this /o day of May, 2007. 

&&>,&pp Ka y R. Goulet 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

