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STATEMENT OF T H E  CASE 

Respondent Ute Michael generallq agrees uith Appellant Llojd 

Michael's Statement of the Case set forth in the Brief of Appellant, 

however ail error caused bq a probision in Ms. Michael's initial 

declaration (DECLARATION OF UTE MICHAEL IN SLIPPORT OF 

MOTION RE VACATING. MODIFYING, OR CLARIFYING ORDER.  

a cop? of bvhich is attached to the Appendix hereto) is perpetuated in Mr. 

Michael's Brief. CP ? - ? (Respondent is submitting her Designation of 

Clerk's Papers to the Pierce Count! Superior Court Clerk requesting the 

Clerk to transmit said DECLARATION to the Court of Appeals.) As is 

clearly implied in the April 13. 1984 ORDER MODIFYING DECREE OF 

DISSOLUTION. Appendix A of Mr. Michael's Brief. the receipt by Ms. 

Michael of her portion of Mr. Michael's military retirement benefit 

commenced in 1984. not Januarq. 2006 as set forth in her Declaration. 

The inclusioli of the erroneous date is ob\~iouslj a scri\ener's error and 

should be treated by the Court as such. 



ARGljMENT 

A. The Trial Court Did Not Award to the Former Spouse a 

Portion o f  the Former S e n i c e  Member's Disability Benefits 

Respo~ident ack~iowledges that federal law prohibits the di\ ision of 

rnilitarq disabilitl pa! betneen di~orcing or d i ~  orced spouses. The trial 

court belou did not di\ ide Mr. Michael's disabilit! pal .  It did (as man> 

courts have) take illto account the nionetarq impact upon Ms. Micliael's 

portion of Mr. klichael's niilitarl retirenient benefits b! the ~vaiber b j  Mr. 

Michael of retirement benefits in order to receike disabilit) pay. The 

reference in the Order on Motion for Re\ ision to .'militarq disabilitl ... 

pa! recei~ed" bq Mr. Michael mas for the purpose of establishing the 

formula to calculate uliat Mr. Michael Mas to paq Ms. Michael as a 

consequence of his unilateral and unjust action reducing the ~ a l u e  of Ms. 

Michael's interest in his militarj retirement benefits. CP 28 - 30. page 29. 

lines 6 & 7. 

An excellent discussion of similar circumstances faced b! karious 

other courts throughout the United States is contained in the BRIEF FOR 

THE UNITED STATES AS AMICUS CVRIAE submitted to the L S 

Supreme Court at its in\,itation in connection uith the Petition for n'rit of 
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Certiorari filed bvitli tlie Supreme Court in a Florida case. A copy of the 

No\.eniber. 2006 amicus Brief is attached to tlie Appendix hereto and can 

be accessed on the internet at: 

http:ll\v\~u.i1sd~j.gov/osg!briefs/Z006/Zpetl6in~ itr7005- 1076.pet.ami.in\~.l i tml 

(or search the internet for "Padot v. Padot"). The Solicitor General 

concluded that a pro\,ision in an order requiring the former service 

member to pay to his former spouse the an~o~u i t  by which her interest in 

the military retirement benefit was reduced due to a waiver to obtain 

disability benefits should be upheld under a contract anall-sis. 

Nevertheless. the Brief also discusses cases in several states in n.hich the 

contract interpretationienforcement approach could not be applied. Onl!. 

one state, Alabama. had rejected taking into account the economic 

consequences of a waiver of retirement pay in favor of disability benefits. 

Mr. Michael relies upon the case of ,Warriage of' Perkins. 107 Wn. 

App. 3 13. 26 P. 2d 989 (2001) to support his contention that the trial court 

below inipermissably a~varded a portion of his disability benefit. The 

Court in 1Warriuge of perk in.^ distinguished the facts in that case froni 

A4arriage qf Jcnnings, 138 Wn. 2d 612. 980 P. 2d 1248 (1999). the fact 

pattern and subsequent court action for which closely paralleled those in 

the instant case. 
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As can be seen. the question disc~~ssed in Jennings is 
different from the question presented here. The question 
discussed in Jennings Mas uhether state lau afforded the 
wife a remedq uhen. >ears after the original decree. the 
husband m a i ~ e d  most of the sen ice  pension that the trial 
court liad properlq di\,ided and distributed in its original 
decree. The question presented here is ~zhetlier the trial 
court violated federal lau uhen it  entered its original 
decree. The question presented here u a s  not discussed in 
Jennings because the Jennings trial court liad fully 
complied uith federal lau at the time it  entered its original 
decree. 

W~rrriuge o f  Perkin, at 326 & 
327 

Mr. Micliael claims that in l4u1.1-1uge of , J C J M M I Y ~ ~ \  the issue of 

whether the a ~ ~ a r d  to the former spouse Mas barred bq federal Ian Lvas not 

addressed. In fact, the Court was \.erq much aware of the limitatiolls 

imposed by federal lam. 

Under current Federal lam. militarq retired paq is 
considered comniunitj property subject to distribution in a 
marital dissolution in Washington. but miltarq disability 
benefits are not subject to distribution. 

The o\erarching issue confronting the Court is ~\~liether to allou 

Mr. Micliael to gain a substantial advantage at the expense of Ms. Michael 

simply by converting some of his retirement benefit to disabilit!. benefit. 

[Tlhere were extraordinarq circumstances in this case 
which justified remedial action by the trial court to 
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overcome a manifest in.justice u hich was not conten~plated 
by the parties at the time of the ... decree. 

B. Remand Should be Ordered to Amend the Order on Motion 

for Revision to Account for Phase Out of Retirement Waiver 

In 2004. Congress enacted H.R. 1588. codified as 10 U.S.  Code 4 

1414 which over the period of nine !ears commencing in 2004 graduall! 

restores to retired and disabled sen  ice nlembers the amount of retirement 

benefits waived to gain disabilit! benefits. At the end of the nine years. 

Mr. Michael \$ i l l  be entitled to r e c e i ~ e  the full amount of disabilit? benefit 

to which he is entitled as uell as the f ~ d l  amount of retirement benefit he 

would have received had he not elected to r e c e i ~ e  an! disabilit! benefit. 

Leal ing the Order on Motion for Revision as ~+ritten ~ o ~ i l d  result in Ms. 

Michael receiving not just her entire percentage of the retirement benefit 

as if Mr. Michael had not sought disabilit! benefits. but also an amount 

directly from Mr. Michael equi~alent to the same percentage t i~nes the 

total amount of disability benefits to which Mr. Michael would then be 

entitled. That mould be an inequitable outcome for Mr. Michael the same 

as the outcome for Ms. Michael he urges the Court to order. 
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Accordiiigl~. a pro\ ision should be included in  the Order uhich 

revises the formula utilized to determine Ms. Michael's total receipt from 

the retirement benefits and from Mr. Michael direct11 such that the total 

amount receiled b! her is reduced bq the amount of increase in Mr. 

Michael's retirement pay due solely to the phase out of the mailer of 

retirement benefits in exchange for disability benefits. 

CONCLUSION 

For the foregoing reasons. this Court should affirni the decision of 

the trial court as to the method to calculate the total amount of nioneJ to 

be r e c e i ~ e d  by Ms. 5lichael subject to the modification to account for the 

phase out of the retirement benefit naiver. 

Ms. Michael requests that she be awarded attorneq fees on appeal. 

Respectfullq submitted, 

DATED: October 25.2007. 

PHILIP A. DCWLAP V 

Attorne? for Appellant 
WSBA No. 10636 
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APPENDIX 

DECLARATION OF UTE MICHAEL IN SLIPPORT OF MOTION RE 
VACATNG. MODIFYING, OR CLARIFYING ORDER 

(CP ? - ?) 

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 



3 I ,A/M. AUG 3 0 2006 P.M. 1 
E COUNTY, WASHINGTON 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

FLOYD RUSSELL MICHAEL, NO. 299268 I 
8 

lo I Petitioner, 

In re the Marriage of: 

I and 

I L  ( UTE ALBERTlNE MICHAEL, 

DECLARATION OF UTE 
MICHAEL IN SUPPORT OF 
MOTION RE VACATING, 
MODIFYING, OR CLARIFYING 
ORDER 

Respondent. 
I am the Respondent in the above case, and I am writing this declaration in support of 

15 

l8 I MOTION FOR ORDER TO SHOW CAUSE 

my Motion for an Order to Show Cause re: Vacating, Modifying, or Clarifying 1984 I 
j6 

On January 3, 2006, 1 began receiving a community property payment of $453.41, 

pursuant to a military retirement clause in the Order Modifying Decree of Dissolution 

Order Modifying Decree of Dissolution. 

retirement pay decreased from $453.41 to $305.33. Petitioner is receiving Veterans 
Declaration of Ute Michael in 
Support of Motion for Order to Show Cause LUTZ LAW OFFICES, P.S. 
Page 1 of 4 5202 Tacoma Mall Blvd 

Tacoma, WA 98409 
Phone: (253) 471-7774 

OR IG INAL  Fax: (253) 471-7778 
Website: www.Lutzlaw.com 

22 
entered in this case on April 13, 1984. On March 1, 2006, my portion of Petitioner's 



I Administration benefits In order to qualify for VA benefits, a member must waive a / 

I Petitioner's military retirement has decreased. 

1 
portion of his military retirement pay. I believe that this explains why my portion of 

5 1 that I am entitled to receive "35.86% of the petitionerlhusband's entitlement." It further ] 

3 

4 

6 1 states, I n  the event of any future increases in the petitionerlhusbands entitlements, the 

The Order Modifying Decree of Dissolution entered by this court on April 13, 1984, says 

/ respondenWife's proportionate share shall be increased accordingly based on the I 1 percentage factor cited." 

/ I had attorney Edwin Schilling provide written notice to Petitioner of the difference in I 

I from Edwin C. Schilling Ill, regarding decrease in military retirement pay, incorporated 
I 12 

I 

I 1 herein by reference. Petitioner responded to this letter by stating that he would not give 

military retirement pay on April 28, 2006. See attached copy of April 28, 2006, letter 

I 15 / me any more money. 
I I 

17 1 I have been advised that my motion is not only supported by the directives from the I 
language of the decree itself, but it is also supported by case law. Even if the court 

20 / can clarify the ambiguity. In in re Harper 99 Wash.App 1044, the decree provided for 

19 

2 1 I a monthly payment to the wife of 17% of the husband's military retirement pay. When I 

finds that the decree is ambiguous in its reference to military retirement pay, the court 

I 
22 / the husband decreased his retirement pay to receive more disability pay and thus 1 

Declaration of Ute 
support o f  Motion 
Paae 2 of 4 

Michael in 
for Order to Show Cause LUTZ LAW OFFICES, P.S. 

5202 Tacoma Mall Blvd. 
Tacoma, WA 98409 

Phone: (253) 471-7774 
Fax: (253) 471-7778 

Website: www. Luhlaw,com 



reduced his wife's payment, the trial court found him in contempt for failing to comply 

with the court-ordered decree and ordered him to pay the amount awarded in the 

decree. The husband had a duty to seek clarification of the decree rather than 

unilaterally modify it based upon his interpretation of the law. The appeals court upheld 

the finding of contempt and the order to pay the value of 17% of the retirement pay at 

the time of the decree. 

Furthermore, In In re Jennings, 980 P.2d 1248, an increase in the husband's disability 

benefits along with a decrease in his retirement benefits to which the wife had an 

interest was considered an extraordinary circumstance under CR 60(b)(11). The court 

modified the decree and ordered the husband to pay the wife non-modifiable spousal 

maintenance in an amount equal to 50 percent of the husband's total monthly 

compensation for disability and retirement 

CONCLUSION 

The 1984 Order Modifying Decree of Dissolution should be clarified to require that 

Petitioner pay me non-modifiable spousal maintenance in an amount equal to 35.86% 

of the combined disability and retirement pay received by the Petitioner. Alternatively, I 

ask that the court modify the decree pursuant to CR 60(b)(1 I), to require that 

Respondent pay me non-modifiable spousal maintenance in an amount equal to 

35.86% of the combined disability and retirement pay received by the Petitioner. 1 also 

ask that the Respondent be ordered to reimburse me for the $888.48 that I was 

Declaration of Ute Michael in 
Support of Motion for Order to Show Cause 
Page 3 o f 4  

LUTZ LAW OFFICES, P.S. 
5202 Tacoma Mall Blvd. 

Tacoma, WA 98409 
Phone: (253) 471 -7774 

Fax: (253) 471 -7778 
Website: w.Lutz law.com 



OFFICE DEPOT 

( underpaid for the period between March 2006 and August 2006 (unc&rpayment of I 
I 

1 
$148.08 per month multiplied by six months). 

3 1 Petitioner failed ro cornply with the 1984 Order Modifying Decree of ,issolution. He 4 
I 

4 ignored my request to comply, and I have incurred $1,200 in legal e enses to clarify or 

, 5 

I 

7 

8 

1 9 

Ute Michael 

modify the decree. Accordingly. I request mat Petitioner be ordered pay $1.200 in 

attorney fees. 

I declare under penalty of psrjuty under the laws of the ashington that the 

I 

I 10 

11 
1 

12 

I 

foregoing is true and correct. 

Signed at &2mL+a, m P n Lib, state] on ,2006. 

R e i e l v e d  T i m e  A u g ,  1 8 ,  2005 9 : 2 S A V  N 3 .  1 3 4 7  I 

I 23 

I 24 

2 5 

Declaraffon of Ute M a e l  ln 
Suppon of Marion fdr Order to Show &use 
Page 4 M 4  



IN THE SUPERIOR COURT OF THE 
IN AND FOR THE COUN 

In Re the Marriage of: I 
LLOYD RUSSELL MICHAEL, 

Petitioner, 

and I 
UTE ALBERTINE MICHAEL, 

Respondent. I 

STATE OF WASHINGTON 
TY OF PIERCE 

NO. 299268 

DECLARATION REGARDING 
FASClMlLE TRANSMISSION 

l7 I This declaration is made pursuant to GR 17. 

13 

14 

15 

16 

I declare and state as follows: 

The undersigned has examined the preceding Declaration of Ute Michael in Support 
of Motion re: Vacating, Modifying, or Clarifying Order and has determined it 
consists of 5 pages, including this affidavit page, and that said Declaration of Ute 
Michael in Support of Motion re: Vacating, Modifying, or Clarifying Order is 
complete and legible. 

22 1 DECLARATION REGARDING FASCMILE TRANSMISSION 

18 

19 

LUTZ LAW OFFICES, P.S. 
5202 Tacoma Mall Blvd. 

1 declare under the penalty of perjury under the laws of the State of Washington that the 
foregoing is true and correct. 

Tacoma, WA 98409 
Phone: 253-471-7774 

Fax: 253-471-7778 
w. LutzLaw.com 
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BRENDA G. PADOT 

B R I E F  FOR THE VNITED STATES 
AS ,IMICI'S C17RIAE 

P~f. 'i ,  J. Hr T r E R  
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QI'ESTIONS PRESENTED 

When the parties divorced ant1 their property was divided, 
petitioner agreed, and the trial court ordered, that respondent 
was entitled to 33.BG"c of petitioner's mi l i tay  retirement pay. 
Petitioner later waived a portion of his retirement pay in 
favor of veterans' disability benefits. The trial court ordered 
that  respondent was entitled to 33.96q) of what petitioner's 
retirement benefits n-oulcl have been had there been no 
waiver. The questions presented are: 

1. Whether  the trial court's order  violates the  
IJniformed Services Foi.mer Spouses' Protection Act, 10 
U.S.C. 1408 (2000 & Supp. IY 2004), which was interpreted in 
Mansell  v. M a u s ~ I l ,  490 U.S. 581 (1980), to authorize the 
division of retirement pay but not the portion of retirement 
pay waived in favor of disability benefits. 

2. Whether  the trial court's order  violates the anti- 
attachment provision applicable to disability benefits, 38 
U.S.C. 5301(a)(l) (Supp. 111 2003). 
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BRIEF FOR THE 1-NITED STATES 
AS AMICUS CrTRIAE 

This brief is subrnittecl in response to the Court's order  
inviting the Solicitor General to express the  views of the 
United States .  In the view of the United States ,  the petition 
should be denied. 

STATEMENT 

1. a. Members of the military services who have served for 
the requisite period may ret i re  from active duty  and receive 
retirement pay. 10 U.S.C. 3911 ~t seq. (Army); 10 1J.S.C. 6321 
et seq (Navy and Marine Corps); 10 C.S.C. 8911 et  seq. (Air 
Force). In addition, veterans who become partially or  totally 
disabled a s  a result of ~nil i tary service may be eligible for 
disability benefits. 38 U.S.C. 1110 (wartime disability); 38 
U.S.C. 1131 (peacetime disability). I11 general,  however, a 
military ret i ree may receive disability benefits only to the 
extent that  he or  she n-aives a corresponding amount of re-  



t iremcnt pay. 38 I'.S.C1. 530ci. Because tlisahilit~ benefits, 
unlike retirement pay, a re  exempt from taxation, 38 1J.S.C. 
5301(a), such waivers a re  common. See  MC~USPII  v.  1ldn7ts~11, 
490 T.J.S. 581, 583-583 ( I  989). 

b. In  , ldcCo~ty v. M c C ' o ~ t i j ,  333 U.S. d l 0  (1981), this 
Court held that  s ta te  courts a re  preempted hy federal la\{ 
from treat ing a service member's retirement pay as  commu- 
nity property di\isible loetneen the service member and for- 
mer spouse upon divorce. Congress responded to McCcrrtg by 
enacting the Uniformed Senices  Former  Spouses' Protection 
Act (USFSPA), 10 U.S.C. 1408 (2000 & Supp. IV 2004). which, 
in its current  form, authorizes a s ta te  court to t r ea t  "dispos- 
able retired pay" ei ther  "as property solely of the [former 
service] member or  as  property of the [former service] mem- 
ber  and his spouse in accordance with t he  law of the  jurisdic- 
tion of such court," 10 U.S.C. 1308(c)(l).  "Disposable retired 
pay" is defined in the statute as "the total monthly retired pay 
to which a member is entitled," less certain amounts. 10 
U.S.C. 1408(a)(3). Among the amounts to be "deducted from 
the retired pay" a re  those waived "to receive compensation 
under  title 38"-2 e , amounts waived to receive tlis- 
ability benefits. 10 U.S.C. 1408(a)(4)(B). 

In ilfa~zsell ,  sllpya, this Court construed the  USFSPA to 
reject the  McCa?.ty rule, but only in par t .  The  Court  held 
that ,  under  the statute's "plain and precise language." s ta te  
courts "have been granted the authori ty to t rea t  disposable 
retired pay a s  community property," but  "have not been 
granted the authority to t reat  total retired pay a s  community 
property." 490 U.S. a t  589 (emphasis added). Because the 
USFSPA excludes disability benefits f rom the  definition of 
disposable retired pay, the  Court concluded that  s ta te  courts 
a r e  preempted by federal la\% from treat ing as divisible prop- 
e r ty  ret i rement  pay waived in favor of disability benefits. 



c. The  vetel-an in ,Wc!irccll argued that the .;tate court 's 
division of his total retireti pay ~ l o l a t e d ,  not only the  
USFSPA, but also the anti-attachment pro\ ision applicable to 
veterans'  disability benefits. Under that provision, 38 V.S.C. 
5301(a)( l )  (Supp. I11 2003) (formerly 38 1T.S.C. 3101(a) 
(1988)), disability benefits "shall not be assignable except to  
the extent  specifically author~zed by law, and ' shall be 
exempt from the claim of creditors, and shall not be liable to  
attachment, levy, or  seizure by or under any legal or equitable 
pi*ocess ~ h a t e v e i - ,  either before or after receipt by the benefi- 
ciary." I n  light of its holding that  the USFSPA precludes the 
division of ret i rement  pay waived in favor of disability bene- 
fits, however, the Court found it unnecessary in Malzsell to 
atltlress whether  the  anti-attachment provision would inde- 
pendently afford such protection. See 390 U.S. a t  587 n.G.' 

2. Petitioner entered the miIitary in April 1980 and mar-  
ried respondent in September 1980. The parties n e r e  di- 
vorced in 1995. At  the  time of the final divorce judgment, 
petitioner was still on active duty. Pet .  App. 2a, 16a. 

The  part ies  agreed to a division of "military ret i rement  
pay," Pet .  App. 2a, with respondent entitled to 33.96Q 

of the  payments ,  ~d a t  2a, l7a.  The order incorporating the  
agreement provided that  ',[n]either party shall take any action 
which shall alter or  otherwise reduce the interest of the other 
par ty  in t he  . retired pay." Ibzd 

Petitioner retired from active military duty in May 2000 
and began receiving retirement pay in June  2000. H e  applied 
for disability benefits and was subsequently found to be 30% 
disabled. I11 December 2000, petitioner waived a portion of 

' In R O Y \  ROV,  481 IT S 619 (198'7). the Court addressed the  applicab~litj 
of the anti-attachment provision to child support, holding tha t  the  prolislon 
"does not extend to protect a I eteran's disabilit~ benefits from se1zur.e n here 
the eteran in1 okes that  pro1 1-1011 to a\ old an ot11e1-n-iae \ ahd order of child 
support." Id at  634. 



his ret i rement  pay in favor of disability benefits. Approxi- 
mately four months later, pet i t io~~el '  began working for  the  
federal government as a civilian ail*-traffic controller. Pe t .  
App. 2a-3a, I f  a-l'ia. 

I n  ,July 2002, respontient filed a "blotion to Enforce Final 
Judgment" in the Circuit Court for Pinellas County, Florida. 
She  argued, among other things, that petitioner's waiver of a 
portion of his retirement pay in order to obtain disability ben- 
efits operated to reduce the amount she n.ould receive under 
the final divorce judgment. Pet.  App. Sa, 16a. 

3. The Circuit Court ruled that, b?. reducing respondent's 
share  of his r e t i ~ e m e n t  pay, petitionel. violated the final di- 
vorce judgment. Pet.  App. 16a-20a. The court reasoned tha t  
the "overall plan" of the judgment was that "the former wife's 
share  of the military retirement would stand in the place of 
alimony," and that  petitioner's waiver of ret i rement  pay "al- 
tered" tha t  plan and violated the judgment's prohibition on 
taking any action that altered or  reduced respondent's inter- 
est  in the retirement pay. Id .  at  18a. The court found that  
result particularly "inequitable" because petitioner was re-  
ceiving additional income from his job as an air-traffic con- 
troller. Id .  a t  ISa-19a. 111 so holding, the court noted that ,  in 
A b e r ~ ~ p t h y  T'. Fishlzi.iz, 699 So. 2t1 235 (1997), the  Floricla Su- 
preme Court had found that trial courts "are not poxverless to 
enforce the original agreement so long as no f ~ l n d s  from the 
disability pool a re  drawn upon to fulfill the obligatioi~s of the 
former husband to the former wife." Pet.  App. 19a. The  Cir- 
cuit Court  therefore ordered petitioner to pay respondent 
33.96% of "the amount that  the former spouse's military re-  
t i rement  would have been absent his voluntary reduction of 
those ret i rement  dollars in favor of disability payments," but 



specificall! tlii.ectet1 that no portion of petitioner's tlisability 
benefits be useti to satisfy that  ol~ligation. I d  a t  19a-20a.' 

3. The Second District Court of Appeal of Florida af- 
firmed in relevant part.  Pet.  App. la-14a. 

Rejecting petitioner's contention that  the "principles of 
federal preemption" in , W ~ ~ ? S P / /  "prohibit[ed] the result or- 
dered by the  trial court," the appellate court found 1Wcr1laell 
"materially distinguishable from ' the present  case." 
Pet .  App. 4a-Sa. The court explained that ,  unlike in iWa77sel1, 
the parties in this case agreed that  respondent was entitled to 
a percentage of petitioner's retirement pay and were ordered 
not to "take any action to reduce the  other  party's interest in 
the  ' " retire[ment] pay." I d  a t  3a. The  court also ex- 
plained that,  unlike in ,Wcrl(scll, petitioner's remaining retire- 
ment pay and civilian income n ould enable him to comply with 
his obligations under the divorce judgment and tha t  his tlis- 
ability benefits were shielded from respondent by the trial 
court.  Id. a t  5a-Ga. 

The  District Court of Appeal also rejected petitioner's 
contention that the Florida Supreme Court's decision in ADPT- 
nefhy n as distinguishable because the agreement in that case, 
but  not in this one, explicitly required indemnification in the  
event tha t  e i ther  party took an action tha t  defeated the other  
party 's  r ight  to receive a portion of the  ret i rement  pay. Pe t .  
App. 7a-9a. The  court explained tha t  the  order  a t  issue here  
prohibited any  action that  would reduce the  o ther  party's 
interest  in the  retirement pay and that ,  although the order  
"does not specifically s tate  tha t  the  Fo rmer  Husband must  

' I11 a subsequent order. Pet. App. 21a-23a, t he  Circuit Court denied 
petitioner's motion for rehearing on a number of issues, including "the military 
pay question." i d .  at 22a, but liiodified its earlier decision to provide that  
petitioner's obligations to respondent be retroactive to the  initial date of 
petitioner's employment as an air-traffic controller ra ther  than the  date of his 
retirement fl-om active military service, ib id .  



indemnify the Former M'lfc if he take> actlon that reduces her  
interest," the order  "g~\ .es  the [trial] court continuiiig ~ u r i s -  
dictlon 'to enforce the former spol~se 's  ngh t s  to her share of 
the benefits."' I d  at 8a. 

In concluding its opinion, the Distrlct Court of Appeal 
stated tha t  "the Former Wife obtained a vested interest in a 
percentage of the Former Husband's mllitary ret i rement  

' I '  Pa2' I ' ' \ then the trial court entered the ' 
[olrder" dividing property, and that ,  "when years later  the 
Former Husband took the ~ o l u n t a r y  action of waiving [re-  
tirement] pay in order  to receive disability benefits, the For- 
mer Wife's vested interest in his military retirement 
pay was reduced." Pet.  App. 9a. The court therefore 
"f[ou]nd no error" in the trial court's ruling tha t  petitioner 
must "make whole the retirement benefits contemplated in 
the Final Judgment in fa\ or  of the former mife." Ibid ' 

3. The Supreme Court of Florida clenied petitioner's peti- 
tion for review. Pet.  App. 15a. 

DISCUSSION 

Petitioner contends (Pet .  10-25) that  the Circuit Court 's 
order, which required him to pay respondent an amount equal 
to the percentage of what his retirement pay n-ould have been 
had he not waived a portion of that  pay in favor of disability 
benefits after the final divorce judgment was entered, violates 
both the  LTSFSPA as  interpreted in lVi'u?zsell and the anti-at- 

In  the same opinion, the District Court  of Appeal reversed the  trial 
court's decision insofar as it provided for11aylnent by "income deduction order" 
(because Florida law limits the use of such an order to alimony or child 
support). Pet .  App. 9a-10a; vacated a "clarification order" concerning 
retroactivity (because the  order was not authorized by Florida's procedural 
rules), i d .  at l0a-12a; and reversed another order issued by the  trial court 
insofar as  it required petitioner to cooperate with respondent in obtaining and 
paying for a portion of a replacement s u l ~ i v o r  benefit plan, irl. a t  12a-13a. 
Those aspects of the appellate court's decieion a re  not at  issue here.  



tachment provision applicable to disability benefits. Peti- 
tioner's ITSFSPA claim was correctly rejected b!, the District 
Court of Appeal, ant1 its clecisioi~ tines not conflict with any 
decision of any state  cout.t of last i'eso1.t. Petitioncli.'~ anti- 
attachment claim was not pressed or j~assetl upon below, is in 
any event without merit,  and has been uniformly rejected by 
state court? of last resort. The petition for a writ of certiorari 
should therefore be d e ~ i e d . '  

A. Certiorari Is Not \Tarranted On The Question \Thether 
The Trial Court's Order Violates The ITSFSPA As Inter- 
preted In LVansell 

1. The decision below does not conflict with the deci- 
sion of any state court of last resort 

a. The  District Court of Appeal approved the Circuit 
Court's order ,  and held that  it did not conflict with MonseL1, 
because petitioner had agreed, and the Circuit Court  had di- 
rected, that  he n~ould pay respondent a percentage of his r e -  
tirement pay and take 110 action to reduce respondent's inter- 
est in it. Pet.  App. 3a-9a. The District Court of Appeal relied, 
in par t ,  see  id. a t  6a-8a, on the Supreme Court of Florida's 
decision in Abemetk y v. Fishkin,  699 So. 2d 235 (1997). That  
case held that ,  "while federal law prohibits the division of 
disability benefits," it "does not prohihit spouses from enter-  
ing into a property settlement agreement that  an-aids the 
non-military spouse a set  portion of the military spouse's re -  
tirement pay" and includes an "indemnification provision[] 
ensuring such payments." Id .  a t  240. 

The highest courts of at  least six other States-Maine, 
Massachusetts,  Nevada, Rhode Island, South Dakota, and 

' This Court  has pre~ious ly  denied certiorari in a case presenting t h e  same 
USFSPA claim that  is presented here. see Scrldio v. A ~ f i r i ~ n c l n .  529 U.S. 1068 
(2000,. and in a case presenting the same lSSFSPAand anti-attachment claims 
that a r e  presented here, see Sl1clfo11 Y. Slirltoii,  541 L1.S. 9G0 (2004). 



Tennessee-have apl,l.cn etl ol*tlel-> similai. to the one entei.ed 
by the Circuit Court on the basis of a contract-law theory 
similar to the  one on which the District C'ourt of Appeal re -  
lied.' And, as far as  we are aware, no s tate  court of last resort 
has rejected such a theory. There is therefore no conflict on 
tha t  issue. 

The highest courts of a t  least seven other States-Alaska, 
Arkansas,  Nebraska, Mississippi, Montana, North Dakota, 
and Washington-have approved relief of the type a t  issue 

' See Hi sy~ ic  v. Hisg~tc.  554 N.W.2cl 494, 498 (S.D. 1996) (,l.ltriisc/l "does 
not preclude state courts from interpreting divorce settlements to allow a 
spouse to receive property or money equivalent to I the agreetl-upon percentage 
of] a veteran's retirement entitlement[al" if the 1.eteran s ~ ~ h s e q u e n t l y  \r-aives 
a portion of the  entitlements in favor of disability pay.): .loiiliso,i v.  .lo// ~csoti, 
37 S.LT.3d 892. 897-898 iTenn. 2001) fb[TTJhen a1 1 llnarital cliasolution 
agreement] divides military retirement benefits, the  non-military spouse has 
a vested interest in his or her portion of those benefits as of the  date  of the  
court's decl-ee. * * * [Aln act of the military spouse [ tha t  unilaterally 
dilninishes the  vested interest 1 ":" * constitutes an impermissible modifica- 
tion of a division of marital property and a violation of the  court decree 
incorporating the /marital dissolution agreement 1.") (footnote omitted 1; Kvtr~?f '  
v. K ~ n / ? f ;  786 N.E.2d 318,326 M a s s .  20031 ("The judgment in this case does not 
divide the  defendant's 'I: :" * disability benefits in contravention of the 
.Mnusc/l decision; the  judgment merely enforced the  defendant's contractual 
obligation to hisformerv~ife,  which he may satisfy from any of his resources."); 
S/1clto?i \-. S i i ~ l t o ~ t ,  78 P.3d ,507.509 (Nev. 2003) ("Although states cannot divide 
disability payments as community property, states a r e  not preempted " * * 
from enforcing contracts [that divide retirement benefits] * " * , even when 
disability pay is in\,olved."), cert. denied, 541 U.S. 9GO (20031; Block v. f3ltrc.k. 
842 A.2d 1280, 1286 (hle. 2004) ("the ITSFSPA does not limit the  authority of 
a s ta te  court to p a n t  post-judgment relief xvhen military retirement pay 
pre1iously divided by a divorce judgment is con\-erted to disability pay"); 
Rt..sn~c v. Rcsni.p, 908 A.2d 1006,1010 (R.I .  2006) f"[T]he Family Cour t  did not 
in anyway divide [ the  veteran's] disnhilitg benefit in contra\-ention of .Mn~isrl/, 
but simply held [him] to the terms of the original [propert!- settlement 
agreement] and ordered payment of an amount calculatecl in accordance nit11 
the  agreed upon [property settlement apeement]."i .  



here, and found it consistent with AVni/.scll,  oil a different the- 
ory. Those courts have held that,  in making an equitable dis- 
tribution of property or an arnlai-d of alimony, trial courts may 
consider the  economic consequences of the veteran's w a i ~ ~ e r  
of retirement pay in favor of disability benefits and rely upon 
them as  a hasis for increasing the former spouse's share of 
the remaiiling property or the size of the alimony axvard." The 
highest cou1.t of one state-Alabama-ha rejected this the- 
ory. In  E.r p n r t ~  B i l l e ~ k ,  777 So. 2t1 105 (2000), t he  Supreme 

" See  M'oiiicic.k v. Il.oiiirrrk, 818 S.lV.2d 938,939 i k k .  1991 i (tr ial  court may 
"ti ake] note of the disability benefits" in making an a~rarcl of alimony): ('1tric.soii 
r .  C lo r~so~ i ,  831 P.2d 1257, 1264 f,Alaska 1992) ("federal law cloes not preclude 
our courts fl-om considering, when equitably allocating property upon divorce, 
the  economic consequences of a decision to n.ai1.e military retirement pay in 
order to receive disability pa!-"): 111 I V  .Ilrii.i.itr~/o c!f'Ki~!,h'. 832 P.2d 871, 873 
(Wash. 1992) ("when making property distributions or a~va rd ing  spousal 
support in a dissolution proceeding, * * * the court may consider the 
[disability] pay as a basis for awarding the nonretiree spouse a proportionately 
larger share  of the community property n-here equity so requires"): 1"itko v. 

T'itko, 524 N.W.2d 102, 104 (N.D. 1994) (trial court may "consider[] the  
disability income 'so as to determine the financial circunistances of each party 
to tlie divorce'"): Ki. t i t~irrv.  Krrrl~io.. 567 K.lV.2d 100. 113 (Neb.  1997) (trial 
court "may consider [disability1 benefits and tlie corresponding n-niver of 
I-etil-ement pension benefits" in "cleterminiiig I!-hether there  has been a 
material change in circulnstances ~ h i c h  n-ould justify modification of an 
alimony award to a former spouse who was prel-iously awarded a fixed 
percentage of the retirement pension benefits"): Iii I-(> LWnl.~.ingr qf S t t ~ i r g .  
8 P.3d 763, 769 (Mont. 2000) ("a [trial] court may consider * :' " disability 
benefits in the  same way it considers each party's ability to ea rn  income post- 
dissolution as  an important factor in achieving an equitable property 
ciil-ision"): Stc>itici v. Str~iiir'i., 788 So. 21 771, 779 (Miss. 2001) ("Military 
disability benefits Irere properly considered by the chancellor in t he  an-ard of 
alimony."). ITnlike the contract-law theory, this t h e o r  is an  available ground 
for decision not only n-lien the ~ a i v e r  of retirement pay postdates t he  clivorce 
decree and the  trial court is ruling on a request for enforcement o r  modifica- 
tion, but also  hen the  r a i v e r  predates the  divorce decree and t h e  court is 
making an  initial property distribution or alimony award. 



Court  of Alabama held that,  "[n-]hen a trial court makes a n  
alimony award based upon its consideration of the amount of 
veteran's disability benefits," the trial court "essentially is 
awartling the wife a portion of those ~ e t e r a n ' s  tlisahilit~. bene- 
fits[,] and in doing so is 1 iolating fede~.al law." Id  at  
109. 

There thus does appear to be a co~iflict on whether federal 
law permits a divorce court to consider a veteran's waiver of 
ret i rement  benefits in making an equitable distribution of 
property or  award of alimony. That question is not presented 
in this case, however, because the court below (lid not atidress 
it. Instead, consistent with the Florida Supreme Court's tleci- 
sion in Abewlethg, the District Court of Appeal relied on a 
contract-law theory in affirming the order challenged by peti- 
tioner. Indeed, the Supreme Court of Alabama distinguished 
A b e ~ n e t h y  on the ground that  the agreement incorporated 
into the divorce judgment in Billeclz, unlike the  one in Aber- 
nethg, did not contain a provision that  "protect[ed] the 
monthly sum the wife n-ould r e c e i ~ e  should the husband's 
military retirement benefits be reduced." 777 So. 2d a t  109. 
Insofar as  it was suggesting that  Billecli n-ould have been 
decided differently if the agreement lzad contained such a 
provision, therefore, the Supreme Court of Alabama appears  
to agree  with the rationale for the decision belon (and n-ith 
the uniform view of the s tate  courts of last resor t  to  consider 
the question)-namely, that  a veteran can be contractually 
bound not to take action that  reduces the  former spouse's 
share  of retirement benefits.' 

At least three of the courts that allolr- consideration of a veteran's waiver 
of retirement benefits in distributing property or awarding alimony do so on 
the  condition that  the increase in the amount of property or ali~nony awarded 
to t he  former spouse not simply match dollar for dollar the  amount of 
retirement pay waived by the veteran. but instead be  based on an overall 
assessment of what is just and reasonable. See  Clnrtsou. 831 P.8d at  1264; 



b. Petitioner contentls that "at least , i l l  htate supreme 
courts (Alabama. Alaska, Arkansas, Kansas, Montana, and 
Nebraslta) I ' have takrn diametrically the opposite posi- 
tion of that  held below by Florida's cou~.ts." Pet.  18; accord 
Reply Br.  2. That is not correct. 

As explained above, see pp. 9-10, sxpra ,  the theory re-  
jected in the Alabama decision cited by petitioner, B i l l ~ c k .  
sLspYa, is one on which the decision below did not rely. And 
the Alabama decision arguably P ? I ~ O I * S P S  the theory on which 
the decision below did rely. 

The Alaska and Montana decisions cited by petitioner, 
Clnziso?? v. C ~ U Z L S O I ~ ,  831 P.2d 1257 (Alaska 1992), and III re 
h ' n ~ ~ i a g e  o f S t r o ~ ~ g ,  8 P.3d 763 (Mont. 2000), did not address 
the contract-lan- theory on which the decision below relied. 
And, as  noted above, see note G ,  s?cpYn, they held that  relief of 
the type a t  issue here is available-albeit on the theory that  
courts may consider the economic coilsequences of a veteran's 
~vaiver  of retirement payments in making an equitable distri- 
bution of property. The Arkansas decision cited by petitioner, 
Ashley V. Ashley. 990 S.W.2d 307 (1999), likem-ise did not ad-  
dress the contract-lam theor!, and it likewise recog~iized that,  
when a veteran waives retirement payments in favor of dis- 
ability benefits, the trial court may order "an increase in ali- 
mony." I d .  a t  509 (citing IVo?lznck v. Wo~nacli,  818 S.W.2d 
958,959 (Ark. 1991)). Moreover, a subsequent decision of the 
Court of Appeals of Arkansas did adopt the contract-lam- the- 
ory, and,  in doing so, explicitly stated that  Ashley did not 

K t ~ r ! f f ,  832 P.2d a t  875-E'76, 877: S t ~ , o ~ i g .  S P.3d at 7G9. I t  is not clear n-hether 
that  is the  rule in other jurisdictions. Even if it is not, hen-ever, this case is not 
a suitable one fo r r e so l~ ing  any conflict that may esist on the issue, because the 
court belon- did not address the question whether a waiver of retirement 
benefits may be collsidered in making an equitable distribution of property, and 
thus necessarily did not address the subsidiary issue of dollar-for-dollar 
matches. 



foreclose its adoption. S1~rrnft 1. Sli7*~atf, 138 S.W.3d 761, 766 
(2004). 

As for the Kansas and Nebraska decisions cited by peti- 
tioner, neither117 ye 12.;r~17-1-l(1g~ qf'l;Vlie?*~-ell, 38 P.:3d 734 (Kan. 
2002), nor Rynlz v. Rynil, 600 N.FT.Yd 739 (Neh .  1999), ad- 
dressed whether relief of the type at issue here is available 
under either of the theories described above. lYI.ze?*rell ad- 
dressed the distinct question whether a particular payment to 
the veteran was "divisible retirement or indivisible military 
disability." 58 P.3d at  736. And Rynl? held that "th[e] portion 
of the [divorce] decree purporting to divide [ the veteran's] 
disability income" was "void for want of jurisdiction," because 
"federal lam- precludes a s tate  court, in a dissolution proceed- 
ing, from exercising subject matter  jurisdiction over '' ' ' 
disability benefits." 600 N.W.2d a t  745. As noted above, 
moreover, see  note 6, sztpl*n, a prior decisio~i of the Supreme 
Court of Nebraska, K I ' c I ~ I I ~ ? '  v. Krn?~zer,  567 N.W.2d 100 
(1997), held that  relief of the type at  issue here 1s available, 011 

the theory that  courts may consider the consequences of a 
waiver of retirement payments in making an award of ali- 
mony. Any tension between the "jurisdictional" approach of 
Ryan  and the decision in K Y C ~ I ? Z P ~ *  s h o ~ I d  be resolved by the 
Nebraska courts. 

Petitioner also contends that  the principle applied by the  
court below has been rejected by "the intermediate courts  of 
appeals of an  additional four jurisdictions (Louisiana, North 
Carolina, Texas, and Virginia)." Pet .  18. That  contention 
would not support certiorari even if it were t rue,  because this 
Court ordinarily grants  certiorari in s ta te  cases only to re-  
solve a conflict between "state court[s] of last resort" (o r  be- 
tween a s ta te  court of last resort and a federal court  of ap- 
peals). Sup. Ct .  R. lO(b). In  any event, there is no such con- 
flict. 



The Louisiana tlccibion cited by petitioner, I$'?,zght v. 
1'1;~?g/?t, 593 So. %(I 1139 (('t. A p p  1992), applied the principle 
that  was applied in the decision below, but simply found tha t  
there was no breach of the agreement in that  case. Id  a t  
1142. The same court applied the same principle in a subse- 
quent decision and came to the opposite conclusion on the  
facts of that case. See Poicllcrr-cc' v. Potdlrri-d, 780 So. 2d 498, 
500 (La. Ct .  App.) ("We agree with the trial court that  'the re -  
designation of pay cannot defeat the prior agreement of t he  
parties.'"), writ denied, 790 So. 2d 631 (La.  2001). Similarly, 
the unpublished Virginia decision cited by petitioner, Keo11gI7 
v. Keoztyh, No. 2140-96-4, 1997 WL 242559 (Ct. App. May 13, 
1997), held tha t  the veteran's former spouse was not entitled 
to a portion of his disability payments because the particular 
agreement in that case "unambiguously require[d] a reduction 
of the gross retirement pay by the disability payments re -  
ceived." I d .  a t  '2. In published tlecisions issued both before 
and after  Keoz~glz, the same court held, consistent with the  
decision below, that  "parties may use a property set t lement  
agreement to guarantee a certain level of income by providing 
for alternative payments" to compensate for a waiver of re -  
tirement pay. ,ZlcLeLlc~?z v. .I4eLella~z, 533 S.E.2cl 635, 638 (T7a. 
Ct. App. 2000); Ozcen v. Ozcen, 419 S.E.2d 267, 269 (Va. Ct .  
App. 1992). 

The North Carolina decision cited by petitioner, Hcrlstencl 
T.. Hnlstecrd, 596 S.E.2d 353 (Ct. App. 2004), did not address  
the theory on which the decision belon- relied. And i t  explic- 
itly endorsed the  other  theory 011 which relief of t h e  type a t  
issue here has been approved: that  "federal lan- d[oes] not 
preclude the  consideration of the economic consequences of a 
decision to waive military retirement pay in order  t o  receive 
disability pay in determining the equitable distribution of 
marital assets." I d  a t  356. 



As for the Texas decisions cited t)y petitioner, neither 171 
ye L2/lcc~riccge of Re~i l r~z (e~ ' ,  946 S.W.2d 853 ( A p p  1997), nor 
Loi-in v. Lor ia ,  189 S.W.Bc1 797 (App. 2006), addressed 
whether relief of the type a t  issue here is available under ei- 
ther  theory. 

2. The decision below is correct 

!Z/irrr11.~ell held that  the USFSPA prohibits s ta te  courts 
from "tiaeat[ing] a s  property divisible upon divorce military 
retirement pay that  has been waived to receive veterans'  tlis- 
ability benefits." 390 U.S. at  595. I t  does not fc)llo\v from that 
holding, however, that  the USFSPA prohibits s ta te  courts 
from interpreting settlement agreements that  divide retire- 
ment  pay to require the veteran to make the former spouse 
whole if the  veteran takes an action that  reduces the  former 
spouse's proportion of the pay. Indeed, in a t  least two re-  
spects,  the principle applied by the court below not only is 
consistent with L V ' ~ n ~ e l l ,  b ~ t  finds affirmative support  in it. 

F i rs t ,  the  Court recognized in Nln?zsell tha t  "domestic 
relations a re  preeminently matters of s ta te  law," tha t  Con- 
gress "rarely intends to displace state  authority in this area" 
when it passes general legislation, and that  this Court  there-  
fore "mrill not find pre-emption absent evidence that  it is 'posi- 
tively required by direct enactment.'" 490 U.S. a t  587 (quot- 
ing H i s q u i e ~ d o  v. Hisqlile~fido, 439 U.S. 572, 581 (1979), in 
turn quoting TVet?7zo~e v. M n ~ k o e ,  196 U.S. 68, 77 (1904)). The 
Court  concluded that  L2/laizsell "present[ed] one of those rare  
instances where Congress has directly and specifically legis- 
lated in the  area of domestic relations," ibid , because, in 
"plain and precise language," the CSFSPA provides tha t  a 
s ta te  may t rea t  "disposable retired ' pay" a s  divisible 
property and "specifically defines" that  t e rm to exclude re-  
tirement pay waived in favor of disability benefits, id. a t  588- 
589 (quoting 10 1J.S.C. 1408(a)(3)(B) and (c) ( l )  (1988)). In 



contrast,  the CSFSPA does not "directly and specifically" 
address the interpretation and enforcement of property-set- 
tlement agreements that guarantee the former spouse a fixed 
proportion of retirement pay. Intleecl, the s tatute does not 
address that  subject at  all. 

Second, the property-settlement agreement incorporated 
into the divorce decree in ,Wailscll divided the total amount of 
the veteran's retirement pay, including the amount he had 
waived in favor of disability benefits, and the veteran re- 
quested modificatioii of the decree to remove the provision 
requiring him to share the waived portion of his retirement 
pay. 490 1J.S. at  585-586 & n.5. In this Court, the former wife 
argued that  "the doctrine of res  judicata should have pre-  
vented this pre-McCcr~ty property settlement from being re-  
opened," but the Court held that  "[m-Ihether the doctrine of 
res  judicata, as  applied in California, should have barred the 
reopening of pre-McCn~t~g settlements is a matter of state law 
over which we have no jurisdiction." Id .  a t  586 n.5. On re-  
mand,  the s ta te  appellate court ruled against the veteran on 
the  ground that  s tate  law precluded the reopening of the set-  
tlement agreement, In ye ,Wnn.inye qfMansel1 ,  265 Cal. Rptr .  
227 (Ct. App. 1989), and this Court denied certiorari, 498 U.S. 
806 (1990). So, too, the question whether a particular settle- 
ment agreement obligates a veteran to make his or her  former 
spouse whole in the event that  the veteran subsequently 
waives retirement pay in favor of disability benefits is a mat- 
t e r  of s ta te  contract law that-like the s ta te  law of judg- 
ments-is not preempted by the USFSPA. Indeed, insofar as  
the  USFSPA's preemptive effect is concerned, t he re  is little 
difference between a state-law rule prohibiting a veteran from 
challenging a divorce decree that  divides disability benefits if 
he agreed to the division when the decree was entered ( the 
rule a t  issue on remand in AWn71s~Ll) and a state-law rule pro- 
hibiting a veteran fi-om reducing a former spouse's share  of 



retirement benefits if he agreed not to take any action tha t  
would haye that  effect ( the rule a t  issue here).  

Petitioner places considerable emphasis (Pe t .  i, 7-10, 12- 
13, 15-16 & 11.6, d l ;  Reply Br.  3)  on the fact tha t  there  is no 
express indemnification provision in the settlement agree-  
ment. As the court below explained, however, the ortler in- 
corporating the agreement prohibited petitioner from taking 
any action that  woultl iv.xluce respontlent's interest in the  re-  
tirement pay and galre the trial court continuing jurisdiction 
"to enforce [respondent's] rights to her  share of the ' 
benefits." Pet .  App. 8a. Adjusting petitioner's payment obli- 
gations to make respondent whole for such a reduction in re-  
tirement pay ~vould appear  to be a legitimate enforcement 
mechanism. In  any event, the question of what specific lan- 
guage is necessary to give a party an  enforceable right under 
a contract o r  a court order  incorporating a contract is one of 
s ta te  law, and any disagreement t ha t  may exist among s ta te  
courts on that  question is therefore not a basis for certiorari.' 

B. Certiorari Is Not Warranted On The Question F'hether 
The Trial Court's Order Violates The Anti-Attachment 
Provision Applicable To Veterans' Benefits 

Petitioner invokes this Court 's jurisdiction (Pet .  1) under 
28 U.S.C. 1257(a). Under that  s tatute,  "this Court has almost 
unfailingly refused to consider any  federal-law challenge to a 
state-court decision unless the federal claim 'was ei ther  ad- 
dressed by or  properly presented to  the s ta te  court that  ren- 

This case does not present the quite different question whether a state 
court could enter an i~ljunction or other order  barring a veteran from waiving 
a portion of his retirement pay so as  to receive tax-free disability benefits. This 
case, and the  other cases discussed in this brief, concern only the  conseqnences 
of such a waiver u-hen the veteran has made a contractual commitment, 
embodied in a court decree, to provide the  spouse with a certain level of 
alimony o r  division of property. 



dered the decision [the Court  has]  been asked to review.'" 
Hozcell v. Mississippi ,  343 U.S. 440, 343 (2005) (pe r  curiam) 
(quoting ildcc??zs v. Robertso?l. 520 LT.S. 83, 86 (1997) (per  
curiam)). Petitioner's contel~t ion t h a t  the  Circuit Court 's 
order violates the anti-attachment provision applicable to vet- 
erans'  benefits, 38 U.S.C. 5301(a)(l) (Supp. 111 2003), \?-as not 
addressed by the District Court  of Appeal. See Pet .  App. 3a- 
10a. When a s ta te  court "is silent on a federal question," this 
Court  "assuine[s] that  the  issue 11 as not properly presentctl. 
and the aggi-ie\.ecl party bears the t)~lrclen of defeating this 
assumption." Aclniiis, 320 1i.S. a t  86-87 (citation omitted). 
Petitioner makes no attempt to discharge that  I~urt len,  and it 
appears  that  any such at tempt ~vould be unsuccessful." That  
is a sufficient basis for denying cei.tio~.ari on the sccond cllles- 
tion in the petition."' 

I n  any event, the anti-attachment provisiol~ affords peti- 
tioner no basis for relief. Under t ha t  provision, i t  is only 
"[playments of benefits due or  to become due under any law 
administered by the Secretary [of Veterans Affairs]" (which 

" An anti-attachment claimu-as not raised either in petitioner's initial brief 
or in his reply brief in the  District Court of Appeal. See  Pet .  Dist. C.A. Br ,  13- 
26; Pet .  Dist. C.A. Reply Br. 3-7. And althougl~ petitioner's motion for re- 
hearing in that  court quoted a subpa ragaph  of 38 U.S.C. 3301, see Pet .  Mot. 
For Reh'g 7 (quoting Section .5301(aV3NA)), i t  did not quote t he  anti-attach- 
ment provision (Section 5301(a)il)). Moreover, this Court has "generally 
refused to consider issues raised * " " for  the  first time in a petition for 
rehearing when the  state court is silent on the  question." Arin~~is ,  520 U.S. a t  
89 n.3. 

'" Since the  court below did not cite or mention-much less discuss-the 
anti-attachment provision, it is hard to knon- n-hat petitioner means n-lien he 
says that  the court n-as "clearly cognizant" of it. Pet .  2.1. In any event, it is not 
enough that  a lower court be "cognizant" of t he  statutory provision on ~vhich 
the  petitioner is relying in this Court; the  actual legal claim that  is based on the  
provision must have been pressed by the  petitioner or passed upon by the  lower 
court. 



include disability benefits) tha t  a r e  non-assignable, exempt  
from the claim of creditors, and not liable to attachment, levy, 
or seizure. 38 U.S.C. 5301(a)(l) (Supp. I11 2003). Whatever  
applicability tha t  provision might have ill a case in which the  
veteran is ordered to pay the former spouse a portion of his 
disability benefits, this is not such a case. Petitioner is receiv- 
ing civilian income atid ~ ~ e t i r e m e n t  pay in addition to tlisability 
benefits, and the trial cou~.t 's ordcr  explicitly provides tha t  
nothing in its order  "should be read to require the  former  
husbal~d to pay any p o r t i o ~ ~  of' his clisabilit~. ' income 

I over t o  the  foi.met. wifti" and that "no  portion of t ha t  
pool of funds in whatever amount that pool may he froin time 
to time [may] be payable over to the former wife." Pe t .  App. 
1%. F a r  from having violated the anti-attachment provision, 
the trial court took pains to comply with it. 

Nor is there any conflict among state  courts of last resor t  
on the second question in the petition. Some of the  decisions 
that reject the  contention that  relief of the type a t  issue here  
violates the USFSPA as interpreted in ,Wrr?zsell also reject the  
contention that  such relief violates the anti-attachment pro! i- 
sion applicable to veterans'  benefits. See K ~ n p f ,  78G N.E.2d 
a t  326 11.12 (contract-law theory); C l a z i s o ~ ~ ,  831 P.2d a t  1263 & 
n.9 ( theory that  disability payments may be considered in 
dividing property);  Strong, 8 P.3d a t  769-771 (same). Bu t  
petitioner cites no decision of any s ta te  court of last resort  
that has reached a contrary conclusion, and we are  not aware 
of any." 

" Under  Section 641 of the  National Defense Authorization Act for  Fiscal 
Year 2004. Pub. L. No. 108-136.117 Stat .  1511 (codified primarily a t  10 l1.S.C. 
1414 (Supp. IT' 200411, which is being phased in over ten years.  a service 
member who did not retire based on a determination of medical unfitness and 
is at  least 50% disabled nil1 be entitled to receive both retirement pay and 
disability benefits n-ithout I!-ail-ing any portion of the retirement pay. Lye a re  
informed by the  Depaitment of Defense tha t  those \~-l-l-io benefit fi-on1 t ha t  law 



The petit ion for a w i t  of cer t iorar i  should be denied. 

Respectfully submitted. 

constitute approximately one fourth of the total number of service members  
who a r e  eligible for both retirement pay and disability benefits. Accordinglj-, 
~vhi le  t he  lax- is likely to cause a decrease in the  number of cases in n-hie!] the 
retirement pay divided upon divorce is later reduced as a result of the veteran's 
receipt of d i s ab i l i t  benefits. and thus in the number of cases in n-hic!~ the  
questions presented here may arise, such cases nil1 not he  rliminated entirely. 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

